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Hy. Bl.,.. 

Hyde ... 

I* Tj. !It. ... ... 

I. Ch. R 

I. Eq. R. 

I . I^. R .... ... ... 

I. L. R. (Vol.) All. ... 
I. L. R. (Vol.) Bom. ... 
T. I.. R. (Vol.) Calc. ... 
I. L. R. (Vol.) Mad. ... 
I . ^L.f. ^I^ .... ... ... 

^1. Ij. ^1^. Jf ... ... 

I. R. (preceded by date) 


Hurlstone and Norman’s Reports, Exchequer, 7 vols., 1866- 

HalJ and Twells’ Reports, Chancery, 2 vols., 1848 — 1850 
Hurlstone and Walmsley’s Reports, Exchequer, 1 vol., 1840 — 

1841. . . ... *•* ... ... ... ... ... ... 

Hansell’s Report^s of Bankruptcy and Companies’ Winding up 

Cases, 3 vols., 1915 — 1917 (e.p., [1916] H. B. R.) 

Reports of the High Court of Criqualand West ... 

Hodgin’s Election Reports ... 

Clark’s Reports, House of Lords, 11 vols., 1847 — 1866 ... 
Haggard’s Reports, Admiralty, 3 vols., 1822 — 18.38 
Haggard’s Consistorial Reports, 2 vols., 1789 — 1821 
Haggard’s Ecclesiastical Reymrts, 4 vols., 1827 — 1833 ... 
Hailes’s Decisions, Court of Session (Scotland), 2 vols., 1766 — 
1 7 9 1 ... ... ... ... ... ... ... ... 

Hale’s Common Law 
Hale’s T^lea.s of the Crown, 2 vols. ... 

New BrutLSwuck Reports (Hannay) 

Harrison and Rutherfurd’s Reports, Common l^leas, 1 vol., 1865 
1 866 ... ... ... ... ... ... ... ... 

Harrison and Wollaston's Reports, King’s Bench and Bail 
Court, 2 vols., 183.5 — 1836 

Harcarse’s Decisions, Court of Session (Scotland), fol., 1 vol., 

Hardres’ Reports, Exchequer, foL, 1 vol., 1655 — 1669 ... 

Hare’s Reports, Chancery, 11 vols., 1841 — 1853 
Hawkins’s Pleas of the Crown, 2 vols. 

Hay’s Re])orts 

Hayes’s Rei)orts, Exchequer (Ireland), 1 vol., 1830 — 1832 
Hayes and .Tones’s Reports, Exchequer (Ireland), 1 vol., 1832 — 

1 8 3 4 .. . ... ... ... ... ... ... ... ... 

Hemming and Miller’s Reports, Chancery, 2 vols., 1862 — 

lletley’s Reports, Common Pleas, fol., 1 vol., 1627 — 1631 
Hobart’s Reports, Common Pleas, fol., 1 vol., 1613 — 1625 
Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 ... 
Hogan’s Ref)orts, Rolls Court (Ireland), 2 vols., 1816 — 1834 .. 
W. Holt's Rule of the Road Cases, Admiralty, 1 vol., 1863 — 
18()7«.* ... ... ... ... ... ... ... *.« 

W. Holt’s Equity Reports, 2 vols., 1845 ... 

Sir .Tolin Holt’s Reports, King’s Bench, fol., 1 vol., 1688 — 1710 
E. Holt’s Re[»orts, Nisi IVius, I vol., 181.5 — 1817 
Home’s Decisions, Court of Session ({Gotland), fol., 1 vol., 1735 — 
l744-.. ... ••• ... ••• ... ... ... .»• 

Hong Kong Reports... 

llopwood and Coltman’s Registration Cases, 2 vols., 1868 — 
Hopwood and Philbrick’s Registration Cases, 1 vol., 1863 — 
Horn and Hurlstonc’s Reports, Exchequer, 2 vols., 1838— 

I J t-* •P* #*• pp» ••• ••• 

Hovenden’s Sa])i>lement to Vesey .Tun.’s Reports, Chancery, 
2 vols., 17^ I. "5“ l8l7 ... ... ... ... ... ... 

Howard’s Chance ry Practice ... ... ... 

Howards Supfilenumt to Rules, etc,, of the High Court of 
i’haneery in Ireland 
Howard’s Equity Exchequer 
Howard ( )n 1 he 1 >pery Laws 

Hudson and Brooke’s Reports, King’s Bench and Exchequer 
(Ireland), 2 vols., 1827 — 1831 

Hume’s Decisions, Court of Session (Scotland), 1 vol., 1781 — 

1822.. . ... ... ... ... ... ... ... ... 

Hutton’s Reports, Common Pleas, fol., 1 vol., 1017 — 1638 
Henry Blackstone’s Reports, Common I’leas, 2 vols., 1788 — 

1 7 ilti ... ... ... ... ... ... ... ... ... 

Hyde’s Rei>orts 

Irish Common Dw Reports, 17 vols., 1819 — 1866 
Irish Chancery Re]>orts, 17 vols., 1850 — 1807 
Irish Equity Reports, 13 vols., 1838 — 1851 
Irish Law Reports, 13 vols., 1838 — 1851 ... 

Indian Law Reports, Allahabad 
Indian Law Reports, Bombay 
Indian Law Reports, Calcutta 
Indian Law Reports, Madras 
Irish Law Times, 1867 — (current) ... 

Irish Law Times Journal, 1867 — (current) 

Irish Reports, since 1893 {c.g. [1894] 1 I. R.) 


Eng. 

Eng. 

Eng. 

Eng. 
S. Af. 
Can. 
Eng. 
Eng. 
Eng. 
Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Eng, 

Ind. 

Ir. 


Eng 

Eng. 

Eng, 

Eng. 

Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot, 
Hong Kong. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 


Scot. 

Eng. 

Eng. 

Ind. 

Ir. 

Ir. 

Ir, 

Ir. 

Ind. 

Ind. 

Ind. 

Ind 

Ir. 

Ir. 
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I. K. (VoL) a L. 

I. R. Kq. 

Ind. Awards . . . 
Ind. Jut. N. S. 

Ind. Jut. O. S.... 

Ir. Cir. Rep. 

Ir. Jut. ... 

Ir, L. Rec. 1st ser. 
Ir. L. Rec. N. S. 

Ir. Term Rep. ... 
Irv. 

J. Bridg. 

J • I). It. ... 

J . . ... ... 

J . . J o. ... 

J . R. ... ... 

J. R. N. S. 

J . fehaw y J ust. ... 
jr ac . ... ... 

J ac. &i W . ... 

J ames ... ... 

Jebb & B. 

Jebb & S. 

Jebb, C. 0. 

Jebb, Cr. & Pr. Cas. 
J" enl^* ... ... 

Jo. & Car. 

J o« Sc I^at. 

Jo. Ex. Ir. 

J obn. ... ... 

John. & H. 

J ixr . ... ... 

Jut. N. S. 

Just. Inst. 

If . ... ... 


If. Sc Ct . ... ... 

If . Sc J .... ... ... 

K. B. (preceded by date) 

Karnes, Diet. Dec. 

Karnes, Rem. Dec. 

Karnes, Sel. Dec. 

... ... ... 

If ei^. ... ... ... 

K. een ... ... ... 

If eii. ... ... ... 

* ••• ••• ••• 

W 

••• •«« 

If en.y « ... ... ... 

Keny. Ch. 

Kerr 

Kilkerran 

Kn. Sc Omb. 

If xxap][) ... ... ... 

Knox 

Konst. Sc W. Rat. App. 
Konst. Rat. App. 

L. Sc G. temp* Plunk. ... 
L. Sc G. temp* Sugd. ... 


Irish Reports, Common Law, 11 vols., 186(3 — 1877 
Irish Reports, Equity, 11 vols., 18(36 — 1877 
Industrial Awards Recommendations 
Indian Jurist, New Series ... 

Indian Jurist, Old Series 

Reports of Irish Circuit Cases, 1 vol., 1841 — 1843 
Irish Jurist, 18 vols., 1849 — 1866 ... 

Law Recorder (Ireland), 1st series, 4 vols., 1827 — 1831... 

Law Recorder (Ireland), New Series, 6 vols., 1833 — 1838 
Irish Term Reports ... 

Irvine’s Justiciary Reports (Scotland), 5 vols., 1852 — 1867 

Sir John Bridgman’s Reports, Common Pleas, fol., 1 vol., 1613 — 

Juta’s Daily Reporter, reporting Cases in the Cape Provincial 
l3ivision ... ... ... ... ... ... ... ... 

Justice of the Peace, 1837 — (current) 

Justice of the Peace (Weekly Notes of Cases) 

Jurist Reports 

Jurist Reports, New Series ... 

J. Shaw’s Justiciary Rox)orts (Scotland), 1 vol., 1848 — 1862 
Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 ... 

Jacob and VV^alker’s Rcf)orts, Chancery, 2 vols., 1819 — 1821 ... 

Nova Scotia Law Reports (James) 

Jebb and Bourke’s Reports, Queen’s Bench (Ireland), 1 vol., 
184 1 1842... ... ... ... ... ... ... ... 

Jebb and S>^ncs’ Reports, Queen’s Bench (Ireland), 2 vols., 

1 1 04 1 

Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 
J ebb’s Crown and Presentment Cases 
Jenkins’ Reports, 1 vol., 1220 — 1(323 

Jones and Carey’s Reports, Exchequer (Ireland), 1 vol., 1838 — 
1 830 ... ... ... ... ... ... ... ... ... 

Jones and La Touclu?’s Reports, (Chancery (Ireland), 3 vols., 

T. Jones’ Reports, Exchequer (Ireland), 2vols.,T834— 1838 

Johnson’s Refiortis, Cliancery. 1 vol., 1858 — 1860 

John.sonand Hernrning’s Reports, Chancery, 2 vols., 1859 — 1862 

Jurist Reports, 18 vols., 1837 — 1854 

Jurist Reports, New Series, 12 vols., 1855 — 1867 

Justinian’s ln.stitutos 

Kotze’s Reports of the High Court of the Transvaal Province, 
1 8 / 7 1 8 8 1... ... ... ... ... ... ... ... 

Keane and (Jrant’s Registration Cases, 1 vol., 1854 — 1802 
Kay and Johnson’s Rofiorts, Chancery, 4 vols., 1854 — 1858 ... 

Law Reports, King’s Bench Division, since 1900 {c.g,, [1901] 2 
If. 13 .) ..I ... ... ... ... ... ••• 

Karnes, Dictionary of Decisions, (’ourt of Session (vScotland), 
fol . , 2 ^ ols. , 1 0 4 0 1/41 ... ... ... ... ••• ••• 

Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vols., 17 1() — 17,52 

Kame-s, Select Decisions, Court of wSession (Scotland), 1 vol., 
1 7 o 2 1 / ( ) 8 ... ... ... ... ••• ... ... ... 

Kay’s Reports, Chancery, 1 vol., 1853 — 1854 
Keble’s Rej>orts, fol., 3 vols., 1(361 — 1()77... 

Keen’s Re])orts, Rolls (’ourt., 2 vols., 18.3() — 1838 
Keilwey’s Reports, King’s Bench, fol., 1 vol., 1327 — 1578 
Sir John Kelyng’s Reports, Crown ('ases, fol., 1 vol., 1662 — 1707 
W. Kelynge’s Reports, fol., 1 vol., Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731 — 17,31 ... 

Kenyon’s Notes of Cases, King’s Bencli, 2 vols., 1753 — 1759 ... 
Cliancery Cases in Vol. II. of Kenyon’s Notes of Cases, 1753 — 
1 7 *y 4 ... ... ... ... ... ... ... ... ... 

New Brunswick Reyiorts (Kerr) 

Kilkerrari’s Decisions, Court of Session (Scotland), fol., 1 voL, 
1 7 38 " ' 1 / o2 . . . ... ... ... ... ••• .«. 

Knapp and Ombler’s Election Ofises, 1 vol., 1834 — 1835 
Knafip’s Reports, Privy Council, 3 vols., 1829 — 1836 
Knox’s Reports 

Konstamand Ward’s Reports of Rating Ai)peals, 1 vol., 1909 — 

m o 

^ ••• ••• ••• ••• 

Konstam’s Reports of Rating Appeals, 2 vols., 1894 — 1904 

Lloyd and Goold’s Reports temp* Plunkett, Chancery (Ireland), 
1 vol., 1834 — 1839 ... ... ... ••. ••• 

Lloyd and Goold’s Reports temp* Sugden, Chancery (Ireland), 
1 vol.. 


It, 

Ir. 

N.Z. 

Ind. 

Ind. 

Ir. 

Ir. 

Ir. 

Ir. 

Ir. 

Scot. 


Eng. 

S. Af. 
Eng. 
Eng. 
N.Z. 
N.Z. 
Scot. 
Eng. 
Eng. 
Can. 


Ir. 


Ir. 

Ir. 

Ir. 

Eng. 


Ir. 


Ir. 

Ir. 

Eng. 

Eng. 


Eng. 


S. Af. 
Eng. 
Eng. 

Eng. 


Scot. 


Scot. 


Scot. 


Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 

Eng. 

Can. 

Scot. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 


Ir. 


Ir. 
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L. & Welsh. 

L. C. & M. Gaz. 

JCji* Cva ••• •• 

L. C. L. J 

Xj« Rx • • • • • 

li. (l » I^. ••• •• 

j~J* J« aAdiXiL. ••• 

li. J. Bey. ••• •• 

Xw* J • O-'. C^. • * » ♦ • 

D. J . C. B. ... 

Ti. tl . Cyl^. ... . . 

L. J. Eccl. 

Xj. tJ » Ex. ... .. 

L. J. Ex. Eq. ... 

L. J. K. B. or Q. B. .. 

L. J. 31. C. ... .. 

L. J. N. C 

I-j. T . . ^5. . . • . . 

I J. J .1. ... .. 

L. J. P. & M. ... 

L. J. P. C 

L. J.P. 31. &A. 

1 J. 9 ... ... 

l j. li. XX . ... ..I 

L. 31. & P 

I-i. 3^* . ... ... .. 

E. R>. A. & E. ... 

E. R. C. P. R. ... 

E. R. C. P 

E. R. Eq. 

E. R. Exch. 

E. R. H. L 

E. R. Tnd. App. 

E. IE Ind. App. Supp. 
Vol. 

Ii^.lX.Ir. ... .*< 

E. K. I*. &, D. ... 

Ij. R. I . E'. ... . . « 

Ti. IX. CiJ. li. ... . . . 

E. R. Q. B. 

E. R. Sc. A Div. 

1 ^I^ . ... ... ... 

1j. I . T o. ... . f . 

E. T. O. S 

T •'ri'k 

J J* J. J.J* ••• •«« 

Earit) ... ... . . . 

Eaws. Reg. Cas. 

Ed. Rayni. 

Ee. ^ Ca. 

Eeach ... 

Eoe 

Ece iemp. Hard, 
l^eg. Rep. 

Eegge 

Eeoii. 

Lev. 

Lew. 0. C. 

Ley 

Lib. Ass. 

Lilly 

Lloyd, L. R. 

Lloyd, Pr. Cas. 

Eofft 

Long. & T. 


Lloyd and Wclsby’s Commercial and Mercantile Cases, 1 vol., 

1829 — 1830 ; 

Ix)cal Courts and Municipal Gazette 
Lower Canada Jurist... 

Lower Canada Law .lournal 
Lower Canada Reports 

Local (Government Rcfiorts, 1902 — (current) 

Law .lournal, Admiralty, 1805 — 1875 

Law Journal, Bankrujitcy, 1832 — 1880 

Law Journal (County Courts Reporter), 1912 — (current) 

Ijaw Journal, Common Plea.s, 1831 — 1875 
Law Journal, Cliancery, 1831 — (current) ... 

Law Journal, Ecclesia.stical Cases, 1800 — 1875 ... 

Law .Journal, Exchequer, 1831 — 1875 

Law .Journal, Exchequer in Equity, 1835 — 1841... 

Law Journal, King’s Bench or Queen’s Bench, 1831 — (current). 
Law Journal, 31agistrates’ Cases, 1831 — 1890 
Law Journal, Notes of Cases, 1806 — 1892 (from 1893, see Law 
J* oxArnia*! ) ... ... ... ... ... ... ... ... 

Law Journal, Old Scries, 10 vols., 1822 — 1831 
Law Journal, Probate, Divorce and Admiralty, 187.5 — (current) 
Law Journal, Probate and Matrimonial Cases, 1858 — 1859, 

1 0 (3 1 i .J ... ... ... ... ... ... ... ... 

Law Journal, Privy Council, 1805— (current) 

Law Journal, Probate, Matrimonial and Admiralty, 1860 — 1866 
Law Journal Newspaper, 1860 — (current) 

Leader Law Reports... 

Lowndes, Max\\'ell, and Pollock’s Reports, Bail Court and 
Practice, 2 vols., 1850 — 1851 
Legal News 

Law Rej)orts, Admiralty and Ecclesiastical Cases, 4 vols., 1865— 

Law Re[)orts, Crown Cases Reserved, 2 vols., 180.5 — 1875 
Law Re])orts, (Vjmmon Pleas, 10 vols., 1805 — 1875 
Law Reports, Equity Cases, 20 vols., 1805 — 1875 
Law Reijorts, Excheauer, 10 vols., 18(55 — 1875 ... 

Law Reports, English and Irish Ay)peals and Peerage Claims, 
House of Ixjrds, 7 vols., 1800—1875 
Law Reports, Indian Appeals, Privy Council, 1873 — (current) ... 
Law Reports, Indian Ap(>caJs, Privy Council, Supplementary 
Volume, 1872 — 1873 

Law Reports (Ireland), Chancery and Common Law, 32 vols., 

o # I — — — ^ iJO ••• ••• ••• »»• »*• **• ••• 

Law Rei»orts, Probate and Div^orce, 3 vols., 1805 — 1875 
Law Reports, Privy Council, 0 vols., 1805 — 1875 
Jjaw Reports, Queen’s Bench, 10 vols., 1805 — 1875 
Quebec Reports, Queen’s Bench 

Law Reports, Scoteii and Divorc(i Appeals, House of Lords, 

2 vols., 1800 — 1875 

Law Times Reports, 1859 — (current) 

Law Tinurs N ewspap(*r, J 84 3 — (current) ... 

Law Times Reports, Old Series, 34 vols., 1843 — 1800 ... 

1 ^a lb etiTis *•. ... ... ... ... ... ... ... 

Lane's Reports, Exclio(iuer, fob, I vol., 1005 — 1611 
Latch’s Reports, King’s Bencli, fob, 1 vob, 162.5 — 1628 
Jjawsoii’s Registration Case's, 1895 — (current) 

Lord RajTnond’s Reports, King's Bench and Common Pleas, 

3 vols., 1094 — 1732 

Leigh and Cave’s Crown Case's Re*servod, 1 vob, 1801 — 1865 ... 

Jjcach’s Crown Cast's, 2 vols., 1730 — 1814 

Sir G. Jjt'e’s Ece'lesiasiieal Juelgrnents, 2 vols., 1752 — 1758 

T. I-.ee.'sE’ases/r?njn Hardwicke, King’s Bench, 1 vob, 1733 — 1738 

Legal Reporter 

Legge’s Reports 

Leonard’s Re|mrts, K irig’s Bench, Common Pleas and Exchequer, 
fob, 4 ])arts, 1552—1(515 ... 

Levinz’s Reports, King’s Bench and Common l^leas, fob, 3 vols., 

1 (3 (3 0 1 ,((3».. ... ... ... ... ... ... ... 

Lewin’s Crown Cases on tlie Northern Circuit, 2 vols., 1822 — 1838 
Ley’s Reports. King's Bench, fob, 1 vob, 1608 — 1629 ... 

Liber A ssisa rum, A’ oar Books, 1 — 51 Edw. III. ... 

Lilly’s Reports and Pleadings of Cases in Assize, fob, 1 vol. 
Littleton’s Reports, Common Pleas, fob, 1 vob, 1627 — 1631 
Lloyd’s List Law Report s, 1919— (current ) 

Lloyd’s Reports of Prize Cases, 5 vols., 1914 — 1918 
Lofft’s Reports, King’s Bench, fob, 1 vob, 1772 — 1774 ... 
Longfield and Townsend’s Reports, Exchequer (Irchind), 1 vol., 

1 4 1 ' ' ' 1 84 2 ••• ... ... ... ... ... 
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Eng. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 
Eng. 
Eng. 
Eng. 
S. Af. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng, 

Ir. 

Eng, 

Eng. 

Eng. 

Ciin. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 

Aus. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Ir. 
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Lud. E. C. 

Ijumley, P. L. 0. 
Lush. 

• . « • 

Jjut. Reg, Cas. 

Ijyiid, 

1, *** 

M &S 

M. & W. 

]vi. a R. 

M. 11. C. R. ... 

M. L, R. (Vol.) K. B. 

]\r. L. R. (Vol.) s. c. 
M.M. Oas. 

-INI ac* ... ... 

Mac. &; O. 

Mac. & H. 
i\rcie. ... 

M‘Cle. &Yo. ... 

Rfacfarlane 

Mad. & Rob. ... 

IMacpli. (Ct. of Sess.) 

Macq. ... 

Mad. 

Mndd. ... 

Madd. & G. 

Madox ... 

Madox, Exch. ... 
ag. ... ... 

INlan. & G. 

Man, & Ry, K, B. 

Man. & Ry. M. 0. 
Man. li. J. 

Man. Ij. R. 

Man. K. temp. Wood 
JNl ans. 

Mar. L. C. 

March ... 

Marr. 

M areh. ... 

I\larsh. ... 

Mayn. ... 

JNT eg. 

Men. 

At cr . ... ... 

Milw. 

Mod. Rep. 

ATol. ... , , , 

Mont. ... 

Mont. <fe A. 

xMont. & B. 

Mont. & Ch, 

Mont. & M. 

Mont. D. & De G. 

Moo. & P. 

Aloo. & S. 

Moo. Ind. App. 


... Luder’s Election Cases, 3 vols., X781 — 1787 

... Lumlcy’s l*oor Law Cases, 2 vols., 1834 — 1842 ... 

Lushington's Report^s. Admiralty, 1 vol., 1859 — 18(32 

Sir E. Liitwyche’s Entries and Rei>orts, Common Pleas, 2 vols., 


... A. J. Lutwychej’s Registration Cases, 2 vols., 1843 — 1853 
Lyndwood, Pro vine iale, fol., 1 vol. 


• * • 


t • • 


or 


• « • 


Menzie’s Reports of the Supreme Court of the Cape of Good Hope, 

1 8 28 1 8i)0 ... ... ... ... ... ... ... ... 


Maule and St‘lwyn’s He]>orts, King’s Bench, 0 vols., 1813 — 1817 
Mecson and Welsby’s Reports, Exchequer, 1(5 vols., 1836 — 1847 
Montreal Condensed Report-s 
Madras High Court Reports 


Montr(‘aI Law R(‘ports, King’s B(‘nch or Queen’s Bench 
Montreal Law K(*ports, Superior Coui't 
Alartin’s Reports of .Mining Cases ... 

Macassey’s New Zealand Reports ... 

Macnaghten and ( Jordon’s Jieports, (’hancery, 3 vols., 1849 — 1852 
Macrae and Hcrtslet’s Insolvency Cases, 1 vol., 1847 — 1852 
AI‘(>leland’s Reports, Exchequer, 1 vol,, 1821 
M'Cleland and Younge’s Reports, Exche(|ner, 1 vol., 1824 — 


Macfarlane’s .lm*y Trials, Court of Session (Scotland), 3 parts, 

1 1 Vk‘^0 

M ^ • f 3 Cj ^ A C' V® ••• ••• ••• ••• ••• ••• 

Maclean and Robinson’s Scotch Appeals (House of Lords), 1 vol., 
Maepherson, Court of Session (Scotland), 3rd scries, 1 1 vols., 


Macqiieon’s Scotch Api^eals, House of Lords, 4 vols., 1849 — 
1 ^5 6 1 ^ ... ... ... ... *». ... ... ... ... 

Macrory’s Patent Cases, 2 parts, 1817 — 1856 
Aladras High Court Reports 

Maddoeli’s Reports, Chancery, 6 vols., 1815 — 1821 
Maddock and Geldart’s Jieports, Chancery, 1 vol., 1819 — 1822 
(Vol. VI. of Aladd.) 

Madox’s Formulare Anglicanurn 

Madox’s History and Antiquities of the Exchequer, 2 vols. 
Magistrate and Alunicipal and Parochial Lawyer, London, 
5 vols., 1848 — 1852 

Manning and Granger’s Ref)orts, Common Pleas, 7 vols., 1840 — 
1 ^5 4* ^5 ... ... ... ... ... ... ... ... 

Manning and Hyland’s Reports, King’s Bencli, 5 vols., 1827 — 

Manning and Hyland’s Magistrates’ Cases, 3 vols., 1827 — 1830... 
Manitoba Law .Journal 
Manitoba Law Reports 
Manitolia Repfjfts irmp. Wood 

Manson’s Bankruptcy and (Vajipany Cases, 21 vols., 1893 — 1914 
Maritime Law Reiiorts (C’rockford), 3 vf)ls., ISbO — 1871 
March’s Reports, King’s Bencli and Cominon IMeas, 1 vol., 
1 aqq 1 (542 

ft * * / .ft * ' • ••• ••• ••• ••• ••• 

Marriott’s Decisions, Admiralty, 1 vol., 177(5 —1779 
Alarshall’s Re])orts, Common Pleas, 2 vols., 1813 — 1816 
Marshall’s Reports ... 

Maynard’s Reports, Exche(|uer Memoranda of Edw. T. and Year 
Books of lOdw. II., Y(^ar Books, Part 1., 1273—1326... 
Megone’s (’orapanies Acts ( ■a.ses, 2 vols., 1881) — 1891 
Alenzie’s R<'poits of the Supreme (’ourt of the Cape of Good 
Hofie, 1828 — 1850... 

Mcri vale’s Reports, (Jli.ancery, 3 vols., 1815 — 1817 

Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 ... 

Modern R(*ports, 12 vols., 1()()9 — 1755 

Molloy’s Ref)orts, Chancery (Ireland), 3 vols.,' 1808 — 1831 

Montagu’s li<‘ports, Bankruptcy, 1 vol., 1820 — 1832 

Montagu and Ayrton’s Rejiort.s, Bankruptcy, 3 vols., 

1832 - 1838 

Montagu and Hligh’s Reports, Bankruptcy, 1 vol., 1832 — 1833... 
Montagu and (Shitty’s Reports, Bankru])tcy, 1 vol., 1838 — 1840 
Montagu and .Macartiiur’s Reports, Bankruptcy, 1 vol., 1826 — 

Montagu, Deacon, and De Gex’s Reports, Bankruptcy, 3 vols., 
1840 1844 

•M- 3. \/ 3-^73 ••• ••• ••• 

Moore and T'uyne’s Reports, Common Pleas, 5 vols., 1827 — 1831 
AToore and Scott’s Reports, (Common [’leas, 4 vols., 1831 — 

i 

#«• ••• ••• ••• 

Moore’s Indian Appeal (’ases, Privy Council, 14 vols., 1836 — 1872 


Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
Eng. 
Eng. 
Can. 
Ind. 


Can. 

Can, 

Can. 

N.Z. 

Eng. 

Eng. 

Eng. 

Eng. 


Scot. 

Scot. 

Scot. 

Scot. 

Eng. 

Ind. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 


Eng. 

Eng. 

Can. 

Can. 

(^an. 

Eng. 

Eng. 


Eng. 

Eng, 

Eng. 

Ind. 


Eng. 

Eng. 

S. Af. 
Eng, 
Ir. 


Ir. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng. 

Eng. 
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Moo* P» 0* C* ... 
Moo. P. C. O. N. S. 
Mood. & M. 

M[ood. &/ P. ... 

Mood. 0. 0. 

Moore, 0. P. 

Moore, K. B. 

Mor. Diet. 

Morr. 

Mos. 

Mun. Rep. 

Murp. Sn H. 

Murr. 

My. &> Or. 

My. & K. 


Moore’s Privy Council Cases, 15 vols., 1836 — 1863 
Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 ... 
Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 
Moody and Robinson’s Reports, Nisi Prius, 2 vols., 1830 — 
1844 

-i-c./ ••• ••• ••• ••• ••• ••• ••• 


Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 
J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... 
Sir F. Moore’s Reports, King’s Bencli, fob, 1 vol., 1485 — 1620... 
Morison’s Dictionary of Decisions, Court of Session (Scotland), 
43 vols., 1532 — 1808 

Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 
Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... 
Municipal Reports 

Murphy and HurJstone’s Reports, Exchequer, 1 vol., 1837 
Murray’s Rei)orts, .Jury Court (Scotland), 5 vols., 1816 — 1830 ... 
Mylne and Craig’s Reports, Chancery, 5 vols., 1835 — 1841 
Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 


N. A. C. 

N. & S.... 

N. B. Dig. 

N. B. Eq. Rep. 

N. B. R. 

N. B. R. (All.) 

N. B. R. (Ber.)... 

N. B. R. (Chip.) 

N. B. R. (Han.) 

N. B. R. (Kerr) 

N. B. R. (P. &B.) 

N. B. R. (P. & T.) 

N. B. R. (Pug.) 

. hi. Rr. ... 

N. S. R. 

N. S. R. (Old.) 

N. S. R. (R. & C.) 

N. S. R. (R. & G.) ... 

N. S. W. Adm. or Ad. . . . 

N. S. W. B 

N. S. W. Bkpty. Cas.... 

N. S. W. Eq 

N.S.W.Ind.Arbtn.Cas. 
N. S. W. L. R. 

N. S. W. Land App. Cts. 
N. S. W. S. C. R. 

N. S. W. S. C. R. N. S. 
N. S. W. W. N. 

N. W 

N. W. T. R 

N. Z. Jur. 

N. Z. Jur. Mining Law 
N. Z. Jur. N. S. 

N. Z. L. R 

Nev. & M. K. B. 


Nev. & M. M. C. 
Nev. & P. K. B. 


Native Appeal Cfises... 

Nichols and Stop’s Reports (Tasmania) ... 

New Brunswick Digest (wStevens) ... 

New Brunswick Equity Rej)orts 
New Brunswick Reports 
New Brunswick Law Reports (Allen) 

New Brunswick Law Reports (Berton) 

New Brunswick Reports ((Shipman) 

New Brunswick Reports (llannay)... 

New Brunswick Law Reports (Kerr) 

New Brunswick Reports (Pugsley and Burbidge) 

New Brunswick Law Re{)orts (Pugsley and Trueman) 

New Brunswick Reports (Pugsley)... 

Natal Law Reports ... 

Nova Scotia Reports 
N ova Scotia Rep orts ( Oldrigh ts) ... 

Nova Scotia Reports (Russell and Chesley) 

Nova Scotia Reports (Russell and Geldert) 

New South Wales Reports, Admiralty 
New South Wales Reports, Bankruptcy ... 

New South Wales Bankruptcy Cases 
New South Wales Reports, Equity 
New South Wales Industrial Arbitration Cases ... 

New South Wales Law Reports 

New South Wales Land Appeal Courts 

New South Wales Supreme Court Reports 

New South Wales Supreme Court Reports, New Series 

New South Wales Weekly Notes ... 

North-Western Provinces High Court Reports ... 
North-West Territories Rejmrts 
New Zealand Jurist ... 

New Zealand Jurist Mining Law ... 

New Zealand Jurist, New Series 

New Zealand Law Reports, 1878 — (current) 

Nelson’s Reports, Chancery, I vol., 1625 — 1693 ... 

Nevile and Manning’s Reports, King’s Bench, 6 vols., 1832 
1 836 ... ... ... ... ... ... ... 

Nevile and Manning’s Magistrates’ Cases, 3 vols., 1832- 
Nevile and Perry’s Reports, King’s Bench, 3 vols. 
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« • • 
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» • • 

• • • 


• • • 

• • • 

• • • 

ft • • 


ft ft ft 

ft ft ft 

ft ft ft 


-1836 
, 1836- 


Nev. & P. M. C. 
New Mag. Cas.... 

New Pract. Cas. 
New Rep. 

New Sess. Cas 

Nfld. L. R. 

Nolan ... 

Notes of Cases... 

Noy 


Nevile and Perry’s Magistrates’ Cases, 1 vol., 1836 — 1837 
New Magistrates’ Cases (Bittleston, Wise and Parnell), 5 vols., 
1844 ' 1850 ... ... ... ... ••• •*. ••• ••• 

New Practice Cases (Bittleston and others), 3 vols., 1844 — 1848 
New Reports, 6 vols., 1862 — 1865 ... 

New Sessions Magistrates’ Oases (Carrow, Ilamerton, Allen, etc.), 
4 vols., 1844"""”18 d1 ... ... ... ... ••• ••• 

Newfoundland Reports 

Nolan’s Magistrates’ Cases, 1 vol., 1791 — 1763 ... 

Notes of Cases in the Ecclesiastical and Maritime Courts, 7 vols., 
1841—1850... ... ... ... ... ... ••• ••• 

Noy’s Reports, King’s Bench, fol., 1 vol., 1558 — 1649 ... 


O. B. & P. 
O. B. S. P. 
O. Bridg. 

O. F. S.... 
O. L. R. 
O’M. & H. 


Ollivier Bell and Fitzgerald’s Reports 
Old Bailey Session Papers ... 

Sir Orlando Bridgmams Reports, Common Pleas, 1 vol., 1660 — 


Reports of the High Court of the Orange Free State, 1879 — 1883 
Intario Law Reports 

I’Malley and Hardcastle’s Election Cases, 1869 — (current) 
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Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Eng. 

Eng. 

Can. 

Eng. 

Scot. 

Eng. 

Eng. 

S. Af. 
Tasmania 
Can. 
Can. 
Can, 
Can. 
Can. 
Can. 
Can. 
Can, 
Can. 
Can. 
Gan. 
S. Af. 
Can, 
Can. 
Can. 
Can. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Aus. 
Ind. 
Can. 
N.Z. 
N.Z. 
N.Z. 
N.Z. 
Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


Eng, 

Eng. 

Eng. 

Eng, 

Nfld. 

Eng. 

Eng. 

Eng. 


N.Z. 

Eng. 


Eng. 
S. Af. 
Can. 
Eng. 
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O. P. D. 

O. R. .. 
O. R. .. 
O. R. C. 
O. S. .. 
O. W. N. 
O. W. R. 
Old. 

Ont. Dig. 
Owen .. 


South African I^aw Reports, Orange Free State Provincial 
L^ivision ••• ••• ••• ••• ... ... 

Ontario Reports 

Official Re]iOTts of the South African Republic, 1894 — 1899 
Reports of the High Couit of the Orange River Colony... 

Upper Canada Queen’s Bench, Old Series... 

Ontario Weekly Notes 
Ontario Weekly Re])orter ... 

Nova Scotia Reports (Oldrights) ... 

Digest of Ontario Case Law, 4 vols., 1823 — 1900 

Owen’s Reports, King’s Bench and Common Pleas, fol., 1 voL, 


S. Af. 

Can. 
S. Af. 
S. Af. 
Can. 
Can. 
Can. 
Can. 
Can. 

Eng. 


P. (preceded by date) ... 

B .... ... ... 

P. & T 

P D 

JL • JL^ • ••• ••• ••• 

••• ••• 
• It' • ••• ••• 

P* Wms. 

••• ••• 

• • • • 

Pat. App. 

Pater. App. 

Peake ... 

Peake, Add. Cas. 

Peck. 

Pelham... 

Per. & Dav. 

Per. & Kn. 

Per. C. S. 

Per P 

••• ••• 

l^h . ... ... 

Phil. El. Cas. ... 
Phillim. 

Phillim. Eccl. Jud. 

Phip. 

Pig. & R. 

Pitc. 

Plowd. 

Poll. 

Poph. ... 

Pow. R. & D. ... 

Free. Ch. 

Price 

Price 

Pug. 

Py. R. ... 


Law Reports, Probate, Divorce, and Admiralty Division, since 

1890 (e.gf., [1891] P.) 

New Brunswick Rei)orts (Pugsley and Burbidge) 

New Brunswick l^w RoiHuts (Pugsley and Trueman) ... 

Law Repoits, Probate, Divorce, and Admiralty Division, 16 vols., 
1875- 

Prince Edward Island Reports 
Ontario Practice 

Peere Williams’ Reports, Chancery and King’s Bench, 3 vols., 
1 0 9 • j 1 i 3*-) ... ... ... ... ... ... ... ... 

Palmer’s Reports, King’s Bench, fob, 1 vol., 1019 — 1029 
Parker’s Reports, Exchequer, fob, 1 vob, 1743 — 1707 ... 
Paton’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 ... 
Paterson’s Scotch Ajqieals, House of Lords, 2 vols,, 1861 — 
187 3... ... ... ... ... ... ... ... ... 

Peake’s Report.s, Nisi Priu.s, 1 vob, 1790- — 1794 ... 

Peake’s Additional Ca,ses, Nisi Prius, 1 vob, 1796 — 1812 
Peckw ell’s Election Cases, 2 vols., 1803 — 1800 ... 

Pelham (S. A.) Reports 

Perry and Davison’s Reports, Queen’s Bench, 4 vols., 1838 — 
1841... ... ... ... ... ... ... ... ... 

Peiry and Knapp’s Election Cases, 1 vob, 1833 ... 

Peiraiilt’s Couns<‘iI Siiperieur 

Perrault’s Pievoste de Quebec, 1720 — 1750 

Phillii»s’ Reports, Chancery. 2 vols., 1841 — 1849... 

Phili] ps’ lUection ( ases, 1 vol., 1780 

J. Philliniore’s Ecclesiastical Reports, 3 vo's., 1809 — 1821 

Sir R. Phillimore’s Ecclesiastical .Judj.Tnents, 1 vob, 1807 — 

person’s of Kat)in{V-i.oiisri><r>8—iK50 !!! 

Pigott and Rodwell’s Registiation Cases, 1 vob, 1843 — 1846 ... 
Piteoiin’s Criminal Tiia.’s (Scotland), 3 vols., 1488 — 1624 
Plowden’s Rejforts, fob, 2 vols., 1550 — 1580, and Plowden’s 
^^uei’i(*s, 'S ob 1. ... ... ... ... ... 

Pollexfen’s Rejiorts, King’s Bench, fob, 1 vob, 1070 — 1082 
Poj)ham’s Reyioits, J\ ing’s Bench, fob, 1 vob, 1591 — 1027 
Power, Rodwelb and Dew’s Election Cases, 2 vols., 1848 — 1866 
Precedents in Charu eiy, fob, I vol., 1089 — 1722... 

Priee’.s Rey orts, Exchequer, 13 vols., 1814 — 1824 
Price’s Mining Coinmis.sionei s’ Cases 
New Brunswick Reports (T’ugsley) 

Pykes’ Lower Canada Reports 


Q. B. (preceded by date) 

.B. D. 


••• 

C^. 1j. It* ... 

Q. L. R. (Beor) 

Q. P. R. 

Q. R. (Vob) K. or 
Q. B. 

Q. R. (Vob) S. C. 

. S. R. 

Q. W. N. 


Queen’s Bench Rey)orts (Adoly>hus and Ellis, New Series), 
18 vols., 1841 — 18.52 


Law Rei)orts, Queen ’.s Bench Division, 1891 — 1901 {e.g,, [1891] 

Law Reports, Queen’s Bench Division, 25 vols., 1875 — 1890 

Queensland Justice of Peace Reports 

Queensland Law Journal 

Quebec Law Rcy)oits 

Queensland Law Re])orts by Beor 

Quebec Practice Beports 

Quebec Reyiorts, King’s Bench or Queen’s Bench 


Quebec Reports, Superior Court .. 
Queensland Supreme Court Reports 
Queensland State Rey)orts ... 
Weekly Notes, Queensland ... 


Ri* ... • . 

R. (Ct. of Sess.) 


The Rey)orts, 15 vols., 1803 — 1895... 

Roscoe’s Rey)orts of the Supreme Court of the Cape of Good Hope, 

1861—1807, 1871—1872, 1877—1878 

Rettie, Court of Session Cases (Scotland), 4th series, 26 vols., 
187 3 1898... ... .*« ... ... ... ... ... 


Eng. 

Can, 

Can. 

Eng. 

Can. 

Can. 

Eng, 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng. 

Aus. 

Eng. 

Eng. 

Can, 

Can. 

Eng. 

Eng- 

Eng. 

Eng. 
S. Af. 
Eng. 
Scot. 


Eng. 

Eng. 


Eng. 

Eng. 

Eng, 

Can. 

Can. 

Can. 


Eng. 


Eng. 

Eng. 

Aus. 

Aus. 

Can, 

Aus. 

Can. 

Can. 

Can. 

Aus. 

Aus. 

Aus. 

Eng. 


S. Af. 


Scot. 



Eepokts included in this Wobk and their Abbreviations. 


B. A. O. 

n* & 0* • • • 

R. & G.... 

R. 0« ••• 

R. de J. 

R. de L. 

R. E. I). 

R. B. D. 

R. J. R. Q. 

R. L. N. S. 

R L. O. S. 

R. p. a 
R;« • • • 

••• 

Real Prop. Gas. 

Rep. Ch. 

Rep. in C. of A. 

Res. & Eq. Jud. 
Reserr. Gas. 

Rick. M. 

Rick. AS. 

Ridg. L. A S. ... 

Ridg. Pari. Rep. 

Ridg. temp, H.... 

Ritch. Eq. Rep. 

Rob. Eccl. 

Rob. L. A W. ... 

Robert. App. ... 
Robin. App. 

Roll. Abr. 

Roll. Rep. 

Rom. 

Rose 

Ross, L. G. 

Rowe 
Hill. Caa. 

Russ. AM. 

Russ. A Ry. 

Russ. E. R. 

Ry. A Can. Cas. 

Ry. A Can. Tr. Cas. 
Ky. AM. 

Rydc A K. Rat. App 

Ryde, Rat. App. 


. 1^. J . ... ... 

S. tj. It. ... ... 

. ../X. * Ij . Rf . ... ... 

. R. ... ... 

. ... ... ... 

S. C. (preceded by date) 
S. C. (H. L.) (preceded 
by date). 

S. 0. (J.) (preceded by 
date). 

S. C. R 

S. Xj. t. ... ... 

8. Q. R. 

S. Ri. ... ... 

S. R. C 

S. R. N. S. W.... 

S. R. Q. 

S.V. A. R. 
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• • • 

• • • 


• • • 

• • • 

• • • 

• • • 

• • • 
• « • 


• • • 

• • • 

• • • 

• • • 


Sask. Xj. 


Ramsay, Appeal Cases 

Nova ^otia Reports (Russell A Chesney) 

Nova Scotia Reports (Russell and Geldert) 

La Revue Critique de Legislation et de J urisprudence de Canada 
Revue de .Jurisprudence 
Revue de Legislation et de .Turisprudence 
New South Wales, Reserved and Equity Decisions 
Ritchie’s Equity Decisions (Russell) 

Quebec Revised Reports 
Revue Li^gale, New Series — (ciiiTent) 

Revue Ij^gale, Old Series, to 1895 
Reports of Patent Cases, 1884 — (current)... 

Revised Reports 
Rastell’s Entries 

Rayiier’s Tithe Cases, 3 vols., 1575 — 1782 
Real Property Cases, 2 vols., 1843 — 1847... 

Iteports in Chancery, fol., 3 vols., 1015 — 1710 
Reports in Courts of Appeal 

New South Wales Reserved and Equity Judgments 
Reserved Cases 

Rickards and Michael’s Locus Standi Reports, 1 vol., 1885 — 1889 
Rickards and Saunders* Locus Standi Reports, 1 vol., 1890 — 1894 
Ridgeway, Lapp, and Schoalcs’ Rei)orts (Ireland), 1 vol., 1793 — 
17Jt3... ... ... ... ... ... ... ... ... 

Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 
179b... ... ... ... ... ... ... ... ... 

Ridgcw'ay’s Reyjorts temp. Ilardwickc, 1 vol.. King’s Bench, 

1733—1730 ; Chancery, 1744— 1740 

Ritchie’s Equity Kej)orts 

Robertson's Ecclesiastical Reports, 2 vols., 1844 — 1853 
Roberts, Lceming, and Wallis’ New County Court Cases, 1 vol., 
184 9' “ I8»^l... ... ... ... ... ... ... ... 

Robertson ’.s Scotch Appeals, House of Lords, 1 vol., 1709 — 1727 
Robinson’s Scotch Appeals, House of I^ords, 2 vols., 1840 — 1841 
Roll(‘’s Abridgment of the Common Law, fob, 2 vols. ... 

Rolle’s Reports, King’s Bench, fob, 2 vols., 1014 — 1625 
Romilly’s Notes of (*ases in Eqiiity, 1 part, 1772 — 1787 
Ro.se’s Reports, Bankruptcy, 2 vols., 1810 — 1816 
Ross’s Leading Cfises in Commercial Law (England and Scot- 
land), 3 vols. 

Rowe's Reports (England and Ireland), 1 vob, 1798 — 1823 
Carnpl)eirs Ruling Cases, 25 vols. ... 

Ru.sseirs Reports, Chancery, ,5 vols., 1824 — 1829 
Russell and Mylne’s Reports, Chancery, 2 vols., 1829 — 1833 ... 
Russell and Ryan’s (Vown Cases Reseived, 1 vob, 1800 — 1823 
Russell’s Election Reports ... 

Railway and Canal Ciises, 7 vols., 1835 — 1854 
Railway and Canal Traffic Cases, 1855 — (current) 

Ryan and Moody’s Re])orts, Nisi Priiis, 1 vol., 1823 — 1826 
Ryde and Koristarn’s Reports of Rating Appeals, 1 vob, 1894— 
1.191... ... .*• ... >•« ... ... ... ... 

Ryde’s Hating Appeals, 3 vols., 1871 — 1893 

Searle’s Reports of the Supreme Court of the Cape of Good 
H ope •*. ... ... ... ... ... ... 

Soutli African Law Journal... 

South Australian Law Reports 
South African Law Ref)orts 

Reporbs of the High Court of the South African Republic, 1881 — 

Re]>orts of the Su]>rcme (^ourt of the Ca])e of Good Hope from 

Court of Session Cases (Scotland), since 1906 (c.rjr., [1906] S. G.) 
Court of S(*Hsion Causes (Scotland) (House of Lords), since 1900 

{e.g„ [1906] 8. 0. (H. L.) ) 

Court of Justiciary Cases (Scotland), since 1906 (c.f/., [1906] S. C. 

(J.)) ... ... ... ... ... ... ... ... 

Canada, Su])reme Court Reports ... 

Scots Law’ Times, 1893 (current) ... 

Queensland State Reports ... 

Reports of the High Court of Southern Rhodesia 
Stuart's Lower Canada Reports 
New South Wales, State Reports ... 

Queensland Reports, Supreme Court 
Stuart’s Vice- Admiralty Reports ... 

Saint’s Digest of Registration Ciises, 1843 — 1906, 1 vob 
Salkeld's Reports, King’s Bench, 3 vols., 1089 — 1712 . 
Saskatchewan Law Reports... 
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Can. 

Can. 

Can. 

Can. 

Can. 

Can. 

Au.s. 

Can. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

N.Z. 

Aus. 

It. 

Eng. 

Eng. 

Ir. 

Ir. 

Eng. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 

Eng. 

Eng, 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Eng. 


S. Af. 
S. Af. 

Aus. 
S. Af. 

S. Af. 

S. Af. 
Scot. 

Scot. 

Scot. 
Can, 
Scot. 
Aus. 
S. Af. 
Can. 
Aus. 
Aus. 
Can. 
Eng. 
Eng. 
Gan. 



xxviii Eepobts included in this Work and their Abbreviations. 


8au. & Sc. 

Saund. ... 
Saund. & A. 
8aund. &; B. 
Saund. & C. 
Saund. &> M. 


Sc. Jur. ... 
Sc. L. R. 
8c. K. B,. 
Sch. & Lef. 


Scott, N. R. 

Sea. & Sm. 

Sel. Cas. Ch. 

Ses3. Cas. K. B. 
Sh. (Ct. of Sess.) 

Sh. & D. 

8h. &> Mad. 


Sausee and Scully’s Reports, Rolls Court (Ireland), 1 vol., 1837 
1840... ... ... ... ... ... ... ... 


• • • 


Saunders’s Reports, King’s Bench, 2 vols., 1660 — 1672... 
Saunders and Austin’s Locus Standi Reports, 2 vols., 1895 — 1904 
Saunders and Bidder’s Locus Standi Reports, 1905 — (current) ... 
Saunders and Cole’s Reports, Bail Court, 2 vols., 1846—1848 ... 
Saunders and Macrae’s County Courts and Insolvency Cases 
(County Courts Cases and Appeals, Vols. II. and III.), 2 vols., 
1852 18o8 ... ... ... .«• ... ... ... ... 


Savile’s Reports, Common Pleas, fol., 1 vol., 1580 — 1591 
Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1756 
Scottish .lurist, 46 vols., 1829 — 1873 
Scottish Law Reporter, 1865 — (current) ... 

Scots lievised Reports 

Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 
1 8 02 1 8 Oo ... ... ... ... ... ... ... 


Scott’s Reports, Common Pleas, 8 vols., 18.34 — 1840 
Scott’s New Reports, Common Pleas, 8 vols., 1840 — 1845 
Searlc and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 
1 ^ 1 ... ... ... ... ... ... ... ... ... 


Select Cases in Chancery, fob, 1 vol., 1685 — 1698 (Pt. III. of Cas. 

i^n. ) ... ... ... ... ... ... ... ... 

Sessions Settlement Cases, King’s Bench, 2 vols., 1710 — 1747 
Shaw, Court of Session Cases (Scotland), 1st series, 16 vols., 


-1838... 


Shaw Dunlop, Court of Ses.sion Cases ... 

Shaw and Maclean’s Scotch Appeals, Uousc of Lords, 3 vols., 


Sh. Dig. 

Sh. Just. 

Sh. Sc. App. 

Sh. Teind Ct. ... 
Shep. Touch. ... 
Show. ... 

Show. Pari. Cas. 


Sim. & St. 

Sim. N. S. 

Sbin. ... * • 

Sm. Bat. 

Sm. G. 

Smith, K. B. ,. 
Smith, L. O. 
Smith, Reg. Cas 
Smythe ... 

Sol. Jo.... 
Spence ... 
Spinks ... 

Stair Rep. 

Stark. ... 

State Tr. 

State Tr. N. S. 

Stewart 

Stockton 

Story 

St ra. 

Stu. M. & P. .. 


Stuart ... 

Stuart, Adm. ... 
Stuart, Adm. N. S. 


P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 
Lamond, 3 vols., 1726 — 1868 

P. Shaw’s .Tusticiary Decisions (Scotland), 1 vol., 1819 — 1831 ... 
P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 
P. Shaw’s Teind Court Decisions (Scotland), 1 vol., 1821 — 1831 
Sheppard’s Touchstone of Common Assurances ... 

Shower’s Reports, King’s Bench, 2 vols., 1678—1695 ... 

Shower’s C«'ises in Parliament, fob, 1 vob, 1694—1699 ... 
Siderfin’s Reports, King’s Bench, Common Pleas and Exche- 
quer, fob, 2 vols., 1(>57 — 1670 
Simons’ Reports, Chancery, 17 vols., 1826 — 1852 
Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1826 ... 
Simons’ Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... 

Skinner’s Reports, King’s Bench, fob, 1 vob, 1681 — 1697 
Smith and Batty’s Reports, King’s Bench (Ireland), 1 vob, 
1 8 2 o ... ... ... ... ... ... ... ... 

Smale and GilTard’s Reports, Chancery, 3 vols., 1852 — 1857 
J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 
Smith’s Leading Crises, 2 vols. 

C. L. Smith’s Registration (’a.ses, 1895 — (current) 

Smythe’s Reports, Comnion l*leas (Ireland), 1 vob, 1839 — 1840 
Solicitors’ .lournal, 1856 — (curremt) 

Spence’s Equitable .Turisdiction of the Court of Chancery 
Spinks’ Prize Court C’ases, 2 parts, 1854 — 1856 ... 

Stair’s Decisions, Court of Session (Scotland), fob, 2 vols., 
1 1 1 1 ... ... ... ... ... ... ... ... 

Starkie’s Rejjorts, Nisi Prius, 3 vols., 1814 — 1823 
State Trials, 34 vols., 1163 — 1820 ... 

State Trials, New Series, 8 vols., 1820 — 1858 
Stewart’s Nf)va Scotia Admiralt y Reports, 1803 —1813 
Stockton’s Vice-Adrniralty Report and Digest 
Story’s Commentaries on Equity . I urisprudence ... 

Strange’s Reports, 2 vols., 1710 — 1747 

Stuart, Milne, and I’eddie’s Reports (Scotland), 2 vols., 1861 — 
1 .3 ... ... ... ... ... ... ... ... ... 

Sessions Cases (Stuart) 

Stiiart/’s Vice-Admiralty (Tjower Canada) Ois(*h, 1836 — 1850 
Stuart’s Vice*- Admiralt y (Lower Canada) C'as(?s, 2nd series, 1859 


Stuart, K. B. ... 


Sw. & Tr. 

Swan. . . . 

Swin. 

Syme 


Stuart’s Report s of Ceases in King’s Bench, etc. (Lower Canada), 
1 1 0 1 ... ... ... ... ... ... ... ... 

Style’s Reports, King’s Bench, fob, 1 vob, 1646 — 1055... 
Swabey’s Re})orts, Admiralty, 1 vob, 1855 — 1859 
Swabey and Tristram’s Reports, l*robate and Divorce, 4 vols., 
1 1 t) *1... ... ... ... ... ... ... ... 


Swanston’s Reports, Chancery, 3 vols., 1818 — 1821 
Swinton’s Justiciary Reports (Scotland), 2 vols., J 835 — 1841 ... 
Syme’s Justiciary Reports (Scotland), 1 vob, 1820 — 1829 


T. &; M. ... 


Temple and Mew’s Criminal Appeal Cases, 1 vob, 1848 — 1851... 
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Eng. 


Eng. 
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Scot. 

Scot. 

Scot. 

Scot. 
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Eng. 

Eng. 
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Eng. 
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Eng. 
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Eng. 

Scot. 
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Eng. 

Can. 

Can. 

Eng. 

Eng. 

Scot. 

Scot. 

Can. 

Can. 

Can. 

Eng. 

Eng. 

Eng. 

Eng. 

Scot. 

Scot. 

Eng. 
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T. Jo. .. 

T. L. R. 
T. P. D. 
T. Raym. 


Reports of the Witwatersrand High Court (Transvaal Colony)... 
Sir T. Jones’s Rei^orts, King’s Bench and Common Pleas, fol., 
1 vol., 1667 — 1685... 

The Times Law Reports, 1884 — (current)... 

South African Law Reports, Transviial Provincial Division 
Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 


Tas. L. R. 

Taunt. 

Tax Cas. 

T*ay • ... 

Temp* Wood 
Term Rep. 

Terr. L. R. 

Thom. ... 

Toth. 

Town. St. Tr. ... 

Trist. 

Tudor, L. C. Merc. Law. 
Tudor, L. C. Real Prop. 
Turn. «& R. 

T?yr. ... ... ... 

Tyr. & Gr. 


Tamlyn’s Rejjorts, Rolls Court, 1 vol., 1829 — 1830 
Tasmanian Law Reports 

Taunton’s Reports, Common Pleas, 8 vols., 1807 — 1819 
Tax Cases, 1875 — (current)... 

Taylor’s King’s Bench Reports 
Manitoba Reports temp* Wood 

Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800 
Territories Law Reports 
Nova Scotia Reports (Thomson) 

Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 ... 
Townsend, Modern State Trials 

Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 ... 

Tudor’s Leading Cases on Mercantile and Maritime Law 
Tudor’s Leading C?i.ses on Real Property ... 

Turner and Russell’s Reports, Chancery, 1 vol., 1822 — 1825 
Tyrwhiit’s Reports, Exchequer, 5 vols., 1830 — 1835 
Tyrwhitt and Granger’s Reports, Exchequer, 1 vol., 1835 — 1836 


U. C. Jur. 

U. C. L. J. N. S. 
U, C. L. J. O. S. 
U. C. R. 

Udal 


... Upper Canada Jurist 

Upper Canada Law .Journal, New 8(*ries — (current) 
Upper Canada Ijaw Journal, Old Series, to 1865... 
... Upper (’anada Reports, Queen’s Bench 
Fiji Law Reports (Udal) 


V. L. R. 

VL R. ... 

V. R. (Adm.) 
Vaugh. ... 
Vent. 

Vorn. 

Vern. Scr. 


Ves. & B. 
Ves. Sen. 
Vin. Abr. 
Vin. Supp. 


Victorian I^aw Reports 
Victorian Reports 
Vicl-oriian Reports (Admiralty) 

Vaughan’s Reports, Common Pleas, fob, 1 vol., 1606 — 1673 ... 

Ventris’ Reports (Vol. I., King’s Bench ; Vol. II., Common 
Pleas), fob, 2 vols., 1668 — 1691 ... 

Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 

Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vob, 

■J J 1 

JL I CJ * ' ' 4 I Cf ••• ••• ••• ••• ••• ••• 


Vesey Jun.’s Reports, Chancery, 19 vols., 1789 — 1817 ... 

Vesey and Beames’s Reports, Chancery, 3 vols., 1812 — 1814 ... 
Ve.scy Sen.’s Rcf)orts, 2 vols., 1747 — 1756 
Viner’s Abridgment of Law and Equity, fob, 22 vols. ... 
Supplement to Viner’s Abridgment of Law and Equity, 
1) ols. ... ... ... ... ... ... ... ... 


• ... ... 

W. A. L. R. ... 
W. A’B. & W. ... 
W. &W. 

W. C. C. 

W. H. C. 

W . J" o. ... . . 


Wateiineyer's Reports of the Supreme Court of the Cape of Good 
IT o ^ ^ e , 1 7^ ... ... ... ... ... ... ... ... 

West Australian Law Rejmrts 

Webb, A’Beckett and Williams’ Victorian Reports 
Wyatt and Webb 

Workmen’s Compensation Cases (Minton-Senhouse), 9 vols., 
1 J 1 0 7 ... ... ... ... ... ... ... ... 

South African Law Rei>orts, Wit waUu’srand TTigh Court 
Sir W. .Tones’s Reports, King’s Bench and Common Pleas, fob, 
1 vob, 1620 — 1640... 


W. L. D. 
W. L. R. 
W. L. T. 


... South African Law Reports, W’itwatersrand Local Division 
... Western Law Reporter 
... Western Law Times ... 


W. N. (preceded by date) 

W. N. ... 

W^ • Rf« ... ... ... 

W. R 

W • R* ... ... ... 

W. W. & A’B 

W. W. R 

Wallis ... 

Web. Pat. Cas. 

Welsh, Reg. Cas. 

Went. Off. Ex 

West 

West temp. Hard. 


l^w Reports, Weekly Notes, 1866 — (current) {e,g,, [1866] W. N.) 

Calcutta Weekly Notes 

Weekly Reporter, 54 vols., 1852 — 1906 ... 

Sutherland’s Weekly Reporter 

Weekly Reporter, reporting cases in the Cape Provincial 

ll ISIOXI ... ... ... ... ... ... ... 

Wyatt, Webb and A’Beckett 
Western Weekly Reports 

Wallis’ Reports, Chancery (Ireland), 1 vob, 1766 — 1791 
Webster’s Patent Cases, 2 vols,, 1602 — 1855 
Welsh’s Registry Cases (Ireland), 1 vob, 1832 — 1840 
Wentworth’s Oilice and Duty of Executors 
West’s Reports, House of Lords, 1 vob, 1839 — 1841 
West’s Reports temp. Hardwicke, Chancery, 1 vob, 1736 — 
1740 ... ... ... ... ... ... ... ... 


West. Tithe Cas. 

White 

White & Tud. L. 0. ... 


Western’s I^ondon Tithe Cases, 1 vob, 1592 — 1822 
White’s Justiciary Reports (Scotland), 3 vols., 1886 — 1893 
White and Tudor’s Leading Cases in Equity, 2 vols. 
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Eng. 

Eng. 

Eng. 
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Eng. 


S. Af. 
Aus. 
Aus. 
Aus. 


S. A f. 

Eng. 
S. Af. 
Can. 
Can. 
Eng. 
Ind. 
Eng. 
Ind. 

S. Af. 
Aus. 
Can, 
Ir. 
Eng. 

Ir. 

Eng. 

Eng. 


Eng. 

Eng. 

Scot. 

Eng. 
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Win. 

Wm. Bl. 

Wm. Rob. 

Wms. Saund. ... 
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Woll. ... ... 

Wood 


Wightwick’s Reports, Exchequer, 1 vol., 1810 — 1811 ... 
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G. Wilson’s Reports, King’s Bench and Common Pleas, fol., 
3 vols., 1742 — 1774 
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J. W’ilson’s Reports, Chancery, 2 vols., 1818 — 1819 
J. Wilson’s Reports, Exchequer in Equity, 1 part, 1817 
Winch’s Reports, Common Pleas, fol., 1 vol., l()2l — 1625 
William Blackstone’s Reports, King’s Bench and Common Pleas, 
fol., 2 vols., 1746 — 1779 ... 

William Robinson’s Reports, Admiralty, ,3 vols., 1838 — 1850 ... 
W^illiams’ Notes to Saunders’ Reports, 2 vols, 

W^olferstan and Bristowe’s Election Cases, 1 vol., 1859 — 1804 ... 
W^olferstan and Dew’s Election Cases, 1 vol., 1857 — 1858 
Wollaston’s Reports, Bail Court and Practice, 1 vol., 1840 — 
1841... ... ... ... ... ... ... ... ... 

W^ood’s Tithe Cases, Exchequer, 4 vols., 1650 — 1798 
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Eng. 
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Y. A, D. 

Y. & C. Ch. Cas. 

y. & c. Ex. 

Y'. <te J. 

. B . ... ... 

Y^elv. 

li ou. ... ... 


Y’^oung’s Vice- Admiralty Reports ... 

Y^ounge and Colly er’s Reports, Chancery Cases, 2 vols., 1841 — 
1 8 4 3 ... ... ... ... ... ... ... ... ... 

Y^ounge and CoUyer’s Reports, Exchequer in Equity, 4 vols., 
1 ^5 1 1 " 1 ... ... ... ... ... ... ... ... 

Younge and Jervis’ Reports, Exchequer, 3 vols., 1826 — 1830 ... 

5^ car BoolvS ... ... ... ... ... ... ... ... 


Y^elverton’s Reports, King’s Bench, fol., 1 vol., 1602 — 1013 
Younge ’s Reports, Exchequer in Equity, 1 vol., 1830 — 1832 


Can. 

Eng. 

Eng. 
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ABBKEVIATIDNS 

USED IN THIS WORK. 

(For Abbreviations used in citing Reports, see pp. xv — xxx, ante.) 


A.-Gl. • 
Act. 
Adrnlty. 
Affd. . 
Affg. 
Akt. 
Anon. . 
Apld. 
Appet. . 
Appln. . 
Appln. . 
Applt. . 
Apprvd. 
ArV)n. . 
Archbp. 
Art. 

Assce. . 
Assocn. 


for Attt^raey- General. 

,, AcXiengeseilschalt. 

,, Admiralty. 

,, Allirmed. 

,, Anirmirig. 

, , Aktiengesellscliaft ; Aktiebolaget ; Aktieselskabet. 
,, Anonymous. 

,, Apj>lied. 

,, Applicant. 

,, Application. 

,, Application to Register a Trade Mark. 

,, Appellant. 

,, Aj)prov<‘d. 

,, Arbitration. 

,, Archbishop. 

,, Article. 

,, Assurance. 

,, Association. 


B. C. . 
Bk])cy. - 
Bki)t. 
Bldg, Soc. 
Bp. 


Borough Council. 
, , Bankruptcy. 

,, Bankroll pi. 

,, Building Society. 
,, Bishop. 


O. A. . 

C. & S. L. Ry. 
O. C. A. 

C. C. R. 

C. O. R. 

C. B. P. Act . 
O. B. Ry. Co. 
O. 8. U. C. . 


Co. 


Cale. Ry. Co. 
Ct. 

Ot. of Eq. 

Ct. of R. 

Oo. 

Co-op. Assocn. 
Comrs, . 

Consd. . 
Corpn. . 


,, Court of Appeal. 

City & South Bondon Railway Co. 
Court of Criminal Appeal. 

County Ck>urt liules. 

Court of Crown Cases Reserved. 
Common Baw Procedure Act. 

Centra! Bondon Railway Co. 
Consolidated Statu t/os of Upper Canada- 
Caledoriian Railway Co. 

Court. 

Court of Equity. 

Court of Revdew. 

,, Comi>any. 

,, Co-operative Supply Association. 

Commissioners. 

, , Considered. 

Corporation. 


I). C. 
Dbtd. 
Deft. 
Dist^d. 


Divisional Court. 
Doubted. 
Defendant. 
Distinguished. 


Eccl. Comrs, 
EccL Ct. 

Ex. Ch. 

Ex p- 
Exch. . 


Ecclesiastical Commissioners. 
Ecclesiasti(;al C^Jourt. 
Plxchequer Chamber. 

Ex parte. 

Exchequer. 
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Abbreviations. 


Exor. 
Exorship. 
Expld. . 
Extd. . 
Extrix. . 


for Executor. 

,, Executorship. 
,, Explained. 

,, Extended. 

,, Executrix. 


Folld. 


,, Followed. 


G. S. W. Ry. Co. 

G. C. By. Co, 

G. E. By. Co. 

G. N. of Scotland By. Co. 

G. N. Picc. & Brompton Ry. Co. 
G. N. By. Co. 


G. S. &; W. Ry. Co 
G. W. By. Co. 


of Ireland 


Govt. . 
Grdns. . 


„ Glasgow & South Western Railway Co. 

,, Great Central Railway Co. 

,, Great Eastern Railway Co. 

,, Great North of Scotland Railway Co. 

,, Great Northern, Piccadilly Brompton Railway Co. 
,, Great Northern Railway Co, 

,, Great Southern Sc Western Railway Co. of Ireland. 

,, Great Western Railway Co. 

„ Government. 

,, Guardians or Guardians of the Poor. 


H. C. of A. 

H. L. . 


,, High Court of Australia. 
,, House of Lords. 


I. R. Comrs. 
Inscc. . 


,, Inland Revenue Commissioners. 
,, Insurance. 


JJ. 

Jud. Act 


,, Justices. 

,, Judicature Act. 


L. Sc B. Ry. Co. 

L. Sc N. W. Ry. Co 
L. Sc S. W. Ry. Co. 
L. Sc Y. Ry. Co. . 

1j. B. . . . 


L. B. 
L.C. 


Sc S. C. Ry. Co. 


L. C. Sc D. Ry. Co. 

L. C. C. 


L. Elec. Ry. Co. 
L. G. Board . 


L.J. 


L.JJ. . 

L. T. Sc S. Ry. Co. 


,, London Sc Brighton Railway Co. 

,, London Sc North Western Railway Co, 

,, Ixmdon Sc South Western Railway Co. 

,, Lancashire Sc Yorkshire Railway Co. 

,, I^ocal Board. 

London, Brighton Sc South (^oast Railway Co 
I^rd Chancellor. 

Ix>ndon, Chatham Sc Dover Railway Co. 
London County Council, 
l^ondon tJectric Railway Co. 

,, Local Government Board. 

,, liord Justice. 

,, Lords .lustices. 

,, London, Tilbury Sc Southend Railway Co. 


M. S. Act 

M. S. Sc L. Ry. Co. 

JVIags. . 

Mentd. 

Met. Hist. Ry. Co. 
Met. Ry. Co.. 

Mid. G. W. By. Co. 
Mid. Ry. Co. . 

M tge. . 

Mtgce. . 

Mtgor. . 

N. B. Ry. Co. 

N. E. Ry. Co. 

N. F. . 

N. P. . 


O. H- . 
Overd. . 


Merchant Shipping Act. 

^ifanctiester, ShetheJd Sc Lincolnshire Railway Co. 
M agistrates. 

Mentioned. 

,, Metropolitan District Railway Co. 

,, Metro poliUm Railway Co. 

Midland (Jreat Western Railway Co. 

,, Midland Railway Co. 

,, Mortgage, 

Mortgagee. 

Mortgagor. 

,, North British Railway Co. 

,, Nortli l^lastern Railway Co. 

,, Not Followed. 

,, Nisi Prius, 

,, Order, 

,, Outer House. 

,, Overruled. 


Petn. 

Pltf. 


f f 
t 9 
9 9 


Privy (Council. 

Petition or Election Petition. 
PlaintifT. 


li. C. . 

R. D. C. 

B. S. A. 

R. S. C. 

R. S, C. 

Ref d. . 

Regn, of Trade Mk. 
Begr. of Trade Mks. 
Resp. 

Restg. • 

Revsd. • 


., Rural Council. 

Rural District CounciL 
,, Rural Sanitary Authority. 

,, Revisc*d Statutes of Canada. 

,, Rules of the Supreme Court, 1883, 
,, Referred. 

,, Registration of Trade Mark. 

,, Registrar of Trade Marks. 
Resj)ondent. 

Restoring. 

Reversed. 
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ItevBg. . 
Ry. Co. 


for Reversing. 

,, Rail. Co. or Railway Co. 


ijm V-/. . . • • • 9> 

S. C. (name of colony following) „ 
fe. Ej. . . • . • »» 

S. B. & C. Ry. Co.. . . ,, 

S. E. Ry. Co. . . • »» 

S. R .. . . . •»> 

Sect. ... , , 

Set. JLand Act . ,, 

Settlmt. . . , , 

Soc. ... ,, 

Soc. Anon. . . 

Solr. ... ,, 

Trade Mk. . . ,, 

Ti*am. Co. . . ,, 

U. C. . . . 

XJ. JD. C. 

TJ. S. A. . . ,, 

Union Assmt. Com. 

Urban S. A. . . ,, 


Same Case. 

Supremo Court of a Colony. 

Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 

Same Point. 

Steamship Co. 

Section. 

Settled Land Act. 

Settlement. 

Society. 

Soci^te Anonyme, etc. 

Solicitor. 

Trade Mark. 

Tramways Company. 

Urban Council. 

Urban District Council. 

United States of America. 

Union Assessment Committee. 

Urban Sanitary Authority. 


V. A. C. 
V.-C. . 


,, Vice-Admira.Ity Court. 
,, Vice-Chancellor. 


J. — ^VOI.. Ill 
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MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases are listed chronologically 
excei>t such as are classified as “ l{ef erred to or “ IMentioned.” These come at the end 
and are arranged infer se in chronological order. The terms used in classifying the anno- 
tating cases are as follows : — 

“ Applied (Ai)ld.). — Tliis expression is used to denote the fact that tlie j)rinciple of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

“ Appkoved ” (A]»prvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in th(j annotating case where the latter 
is in a higher court than the former. 

“ Co]srsiDEiiKD ’* (Coiisd.). — This €‘X))ressi<in is used where the remarks in the annotating 
case ai-e devoid of advei'se criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


it 


Disting iTisHKD (Distd.). — This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (cither on the facts or in law) 
between it and the annotated case is pointed out. 


“ Doithtp:d ” (Dbtd.). — This expression is used where the cornet in the annotating case, 
without definitely going to the length of saying that the annotated case is WTong, 
adduces reasons winch seem to show that it is not accurate. 


ti 


Explained (Expld.). — This cx] session is used where the earlier ciise is not necessarily 

doubted, but the decision arrived at is justifa^d or accounted for by calling attention 
to some i)oint of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 


“ Extended (Extd.). — Compare “ Applied,’" sitpra. 

** Followed ” (Folld.). — This (‘xpression is used to denote that the same i>rinciples of law 
are aj^plicd in the two cases. It does not necessarily imi)ly that the facts are sub- 
stantially identical in the two cases. 

** Not Followed ” (N.F.). — Compare Followed,” supra, to which it is the adverse. 

“ Overruled ” (Oveid.). — This expression is used where the annotating case is on sub- 
stantially identical facts uith the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 


“ Keferred ” (Refd.). — This expression is used only where the annotating case deals with 
the point of the Digest ]>aragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of aj)j)roval or disa])proval 
which would justify the use of any of the foregoing words. 

“ Mentioned ” (Mentd.). — This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do w*ilh the point in the Digest paragraph. 
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INCLUDING CASES FROM THE COURTS OF SCOTLAND, IRELAND, THE 
EMPIRE OF INDIA, AND THE DOMINIONS BEYOND THE SEAS. 


, Ex p. (1S52) 

, Ex />., Ec Ihill (1850) ... 

u. Scr(>Kg.s (1078) 

A. 11., 7iV (1841) 

A. il. i\ A.-(r. (Ir.) 

Abhott A l*(*Hko’.s Cas(» (170()) 

Abrahams v. Rullock (1002) ... 

Acba riij LTPiimbath CJiei’ia Ximbammu 
(Jant/. (liid.) ... 

Adam v. Bank of England (1908) 
r, llondor.son (Can.) 


321 


33.3 

382 

309 

327 

88 

33 1 
124 
1 05 
247 
221 
43 
110 
178 
104 
30 


... 403 

... 230 

... 310 

328, 329, 337 
... 170 

Churn 

... 331 

... 319 


Adams v. Aston (1859) 

V. Ci'aig A Ontario Bank (Can.) 

r. .irKcoum (Ir. ) 

r. .Mocko (8. Af.) 

i\ l*oters (18t9) 

Bogor.s (Alls.) 

Adamson v. .Tarvis (1827) 

Addis, Ec (1822) 

Ad<4])hi Bank r. EMwards (1882) 

Admis.sion to tho Bar, lie (Can.) 

Advocate, An, He (Ind.) 
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252 

, Re, Ex p. Tondour (1807) ... 251 
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Part I.— 

1. Sale by auction — What is — ^Auction Duties 
Act, 1779 (c. 56).] — The agent of the owner of an 
estate, to be sold at auction, attended at the place & 
time of sale, & mentioned the upset price, but there 
were no bidders. He gave notice that he would be 
ready to treat for a sfide by private bargain. Soon 
after he was called into a private room by some of 
those who attended at the public meeting, & 
they gave him offers in writing. He engaged, 
before inspecting the offers, that the highest offer 
should be accepted ; & it was accepted accordingly ; 
—Held : this was a sale at auction under 17 Geo. 3, 
c. 60, & Auction Duties Act, 1779. 

When I was A.-G. there was a case in the 
Exchequer of a female auctioneer. She continued 
silent during the whole of the sale, but whenever 
any one bid she gave him a glass of brandy. The 
sale broke up, & in a private room he that got the 
last glass of brandy was declared to be the pur- 
chaser. This was decided to be an auction (Lord 
Eldon, C.). — ^Walker v, Advocate-General 
(1813), 1 Dav. Ill ; 3 E. R. 640. 

2. Letting of tithes.] — Tithes 

BXe a tenement, & are, as such, within the exemp- 
tion in 8. 14 of the above Act, from the duty on 
sales by auction imposed hj 43 Geo. 3, c. 69, 
Sched. A. A letting py auction of tithes of com, 
then standing & growing on the ground to be trans- 
ferred by way of lease for one year, to commence 
from before the day of the auction, is a letting by 
auction of the tenement, & not a sale of the tithes ; 
even though no actual lease should be afterwards 
made of such tithes. — R. v. Ellis (1816), 3 Price, 
323; 146E. R. 276. 

8. Written bids.] — ^A sale was 

appointed for two certain days, by public adver- 
tisement, for the disposal of property (a house & 


Definitions. 

furniture) ; but some of the furniture not being 
then sold, an announcement was made to the 
persons assembled that at a future day then named 
for that purpose the whole of the remainder would 
be sold. The persons who attended upon the 
second occasion & were desirous of purchasing 
were directed to retire to another room, where 
each was to write two different sums on a piece of 
paper, &; whoever should be found, on giving in 
those pieces of pa])er, to have written the largest 
sum, was to be declared the purchaser : — Held : 
this w'as a mode of sale at auction within ss. 3 A 4 
of the above Act. — R. v. Taylor (1824), M’Cle. 3(52 ; 
148 E. R. 151 ; sub nom, A.-G. r. Taylor, 13 Price, 
636. 

4. Private sale without adver- 

tisement.] — The above Act only applies to a public 
auction, not to a sale where goods are sold by 
auction privately without advertisement of the 
sale or catalogue. — R. i\ Chapman (1796), 3 Anst. 
811 ; 145 E. U. 1047. 

5. Sealed tender.] — Property was 

directed to be sold by the Ch. Ct. The advertise- 
ment announcing the sale described it as a “ sale by 
private contract.” The sale was to be made sub- 
ject to receiving the sanction ol the V.-C., & subject 
to conditions {inter alia) that persons intending to 

urchase were to send in .sealed tenders, which would 
e opened by the chief clerk to the V.-C., under 
whose orders the sale was made, that the chief 
clerk, after the lapse of four days, would certify 
who was the purchaser, & that such certificate was 
** in due course to be signed & filed, & become 
binding without further notice or expense to the 
purchaser ” : — Held: (1) though this was de- 
scribed as a “ sale by private contract,” it had all 
the incidents of a sale by auction, under the direc- 



Pabt I. — Definitions. 


8 


tion of the ct. ; (2 ) the practice of opening biddings 
might be applied to it. 

A sale on sealed tenders is in effect the same as a 
sale by auction (Lord Cranworth, C.). — Barlow 
V. Osborne (1858), 6 H. L. Cas. 656 ; 27 L. J. Ch. 
308 ; 31 L. T. O. S. 45 ; 4 Jur. N. S. 367 ; 6 W. R. 
315 ; 10 E. R. 1412, H. L. 

Annotations: — Folld. Ewinj? v. Waite (1866), L. R. 1 Eq. 
440. Mentd. Waterhouse v. Wilkinson (1804), 1 Hem. & M. 
636 ; Re Bartlett, Newman v. Hook (188 0), 16 Ch. D. 561. 

See, now. Sale of Land by Auction Act, 1867 
(c. 48). 

6. Not sale In market overt.] — A public 

sale of a horse at a repository for the sale of horses 
is not a sale in market overt. — Lee v, Bayes Sc 
Robinson (1866), 18 C. B. 599 ; 26 L. J. C. P. 249 ; 
27 L. T. O. S. 157 ; 20 J. P. 694 ; 2 Jur. N. S. 
1093 ; 139 E. R. 1504. 

Annotations: — Consd. Clayton v. Lc Roy, [1911] 2 K. B. 
1031, C. A. Befd. Hargreavo v. Spink, [1892] 1 Q. B. 25. 

7. Parties to.] — In a sale by auction 
there are three parties, viz., the owner of the pro- 
perty to be sold, the auctioneer, & the portion of 
the public who attend to bid, which of course 
includes the highest bidder (Martin, B.). — War- 
low V, Harrison (1859), 1 E. & E. 309 ; 29 L. J. 
Q. B. 14 ; 1 L. T. 211 ; 6 Jur. N. 8. 66 ; 8 W. R. 
95 ; 120 E. R. 925, Ex. Ch. 

Annotations: — Hentd. Wiloy r. Crawford (1861), 1 B. & S. 
265 ; Mainprice v. Wentloy (1865), 6 B. & S. 420 ; Re 
Aj?ra & MaHterman*B Bank, Ex p. Asiatic Banking Corpn. 
(1867). 2 Ch. App. 391, L.J J. ; Harris v. Nickerson (1873), 
L. R. 8 Q. B. 286 ; Woolf v. Horne (1877), 46 L. J. Q. B. 
534 ; Johnston v. Boyes (1899), 68 L. J, Ch. 425 ; Rainbow 
r. Howkins, [19041 2 K. B. 322 ; McManus v. Fortescue & 
Branson, [19071 2 K. B. 1, C. A. 

8. Broker — Distinguished from auctioneer.] — 

The right of a broker to sue differs from that of a 
factor or an auctioneer, both of whom have rights 
of possession or property in the goods intrusted to 


them, & a special interest in the performance of the 
contracts entered into by them for theii^rincipais. 
— Fairlie V. Fenton (1870), L. R. 6 Bxch. 169 ; 
39 L. J. Ex. 107 ; 22 L. T. 373 ; 18 W. R. 700. 

Annotations : — Mentd. Palce v. Walker (1870), L. R. 5 Exoh. 

173 ; Mollett v. Robinson (1870), L. R. 5 C. P. 646 ; 

Fleet V. Murton (1871), L. R. 7 Q. B. 126 ; Sharman v. 

Brandt (1871), L. R. 6 Q. B. 720 ; Hutcliinson v. Tatham 

(1873), L. R. 8 C. P. 482 ; Southwell v. Bowditoh (1876), 

1 C. P. D. 374, a A. ; Harper v. Vigars, [1909) 2 K. B. 

549. 

9 . .] — Semble : the selling of goods 

by auction within the city of London, by an 
auctioneer who had paid the duty of 2()s. for a 
licence required by 17 Geo. 3, c. 50, but who had 
not been admitted as a broker, by the ct. of mayor 
& aldermen, did not make him liable to the penaJty 
of 6 Ann., c. 16, for acting as a broker without being 
so admitted. — Wilkes v, Ellis (1795), 2 Hy. BL 
555 ; 126 E. R. 699. 

See, ncAJo, London Brokers* Relief Acts, 1870 
(c. 60) & 1884 (c. 3). 

10. Auctioneer — Independent contractor.] — ^An 

auctioneer is a skilled agent, to whom complete con- 
trol of the operations at a sale is intrusted, & he is 
in the position of an independent contractor. — 
Walker v. Crabb G916), 33 T. L. R. 119 ; 61 
Sol. Jo. 219, D. C. 

Not trader.] — ^An auctioneer is not a 
“ trader *’ within that term as applicable to the law 
relating to bills of exchange, & a partnership of 
auctioneers is not a trading firm, & one partner has 
no implied authority to bind the firm by accepting 
a bill of exchange in the firm name without the 
knowledge or authority of the other partners. — 
Wheatley v. Swcithers, [1906] 2 K. B. 321 ; 75 
L. J. K. B. 627 ; 95 L. T. 96 ; 54 W. R. 537 ; 22 
T. L. R. 591 ; 50 Sol. Jo. 513 ; reved, on another 
point, [1907] 2 K. B. 684, C. A. 

Annotation : — ^Refd. Higgins v. Beauchamp, [1914] 3 K. B. 

1192. 
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12. Selling without licence — Penalty — ^Auction 
Duties Act, 1779 (c. 56), ss. 3 & 4.] — A sale was 
appointed for two certain days, by public adver- 
tisement, for the disposal of property (a house & 
furniture) ; but some of the furniture not being 
then sold, an announcement was made to the per- 
sons assembled that at a future day then named for 
that purpose the whole of the remainder would be 
sold. The persons who attended upon the second 

PART I. 

6 1. Sale by auction — Not sale in 
market overt.\ — A sale by public auction 
at a place not authoritatively appointed 
by law for public buying & selling is not 
a market overt. — F i'I’Zgera.ld v. Luck 
(1839), 1 Leggo, 118.— A US. 

6 ii. .] — A sale by auction 

in a hotel yard is not a sale in market 
overt. — Guy v. Booth, 4 R. L. 565. — 

CAN. 

a. Not sale hy retail A — Sale by 

auction by a licensed auctioneer is 
not “ sale by retail ” within Factories 
& Shops Act of 1900, B. 4. — Young v. 

Hall, (19051 S. R. Q. 161.— A US. 

11 i. Avationeer — Not trader .] — One 
member of a firm of auctioneers has no 
implied authority to sign notes binding 
the firm. — Hoffnung v. Simpson Sl 
1‘jnkstonb; (1881), 2 N. S. W. L. R. 133. 

— AUS. 

professional man.] — 

Auctioneers are not professional men 
within Table E of the C!ode of Civil Pro- 


occasion & were desirous of purchasing were 
directed to retire to anotlier room, where each was 
to write two different sums on a piece of paper, &, 
whoever should be found, on giving in those pieces 
of paper, to have written the largest sum, was to 
be declared the purchaser : — Held : this was a sale 
by auction w’ithin the above sects., & the person 
who had so conducted the sale had incurred the 
penalty of £100 thereby imposed for having acted 

of them was declared by deft, to be the 
purchaser : — Held : not such a sale by 
auction as subjected the seller to the 
penalty imposed by the above Act on a 
person acting as an auctioneer without 
being licensed. — A.-G.v. Cathew (1840), 

3 I. L. R. 149 ; 1 Leg. Rep. 24.— IR. 

12 iii. How recovered. ] — ^If an 

auctioneer, in Sorel, carries on his busi- 
ness without a licence, he is subject to a 
fine at the suit of the city, but not to an 
action to recover the value of the 
licenco.—SOREL v. Weilbrenner (1916), 
16 Q. P. R. 405.— CAN. 

12 iv. Sale hy court.] — The sale of 

land by auction under a decree of a 
high ct. is not within a municipal bye- 
law prohibiting the sale of goods, wares, 
or merchandise by auction without a 
licence. — K. r. Chapman (1883), 1 O. R. 
582.— CAN. 

12 V. Sale by insolvent's assiynce.J 

— An offleial assi^ee, or his agent 
under an Insolvent Act of the 
Parliament of CSanada, may sell by 
auotion the goods of a bkpt. without 

B 2 


cedure. — Re Laing’s Claim (1907), 26 
N. Z. L. R. 703.— N. Z. 

PART II. 

12 i. Selling without licence — Penalty 
— Sales hy Auction Statute, 1 864, s. 1 8. 1 — 
An unlicensed partner of a firm wliich 
has the word “ auctioneers ** painted 
up on its business premises is liable to 
the penalty under the above stat., 
though all sales by auction are conducted 
by the partner who holds the licence. — 
Re Alley, Kx p. Mills (1882), 8 V. L. R. 
316.— AUS. 

12 ii. Person selling his own 

goods— Geo. III. c, 82 (/r.).]— Deft, 
having been in treaty with two persons 
for the sale of a farm, gave notice to 
them to come to his house at a par- 
ticular time, when the property should 
be set up & sold. They attended at the 
appointed time, a few of deft.’s friends 
being present, one of whom put down 
In writing the names of the bidders & 
the conditions of the sale. After several 
biddings by both the persons who had 
been negotiating for the purchase, one 
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as an auctioneer without first taking out a licence, — 
B. v, Taylor (1824), M’Cle. 362 ; 148 E. R. 151 ; 
mih n<m, A.-G. v. Taylor, 13 Price, 636. 

18. Sale in public market — Hawker & pedlar 
holding licence.}— Where a person duly licensed as 
a hawker & pedlar, & also as an auctioneer, sells 
by auction in a public market, & during market 
hours, such sale by auction is not an offence against 
the tenor of his licence. — B. v. Henry (1854), 24 
L. T. O. S. 108 ; 19 J. P. 133 ; 3 W. R, 103. 

See, further. Markets & Fairs. 

14. Sale by court exempted — Court of Chancery 
Act, 1852 (c. 87), s. 42 — Sale by chief clerk.] — The 

ct. has power, since the passing of Ct. of Chancery 
Act, 1852 (c. 80), to have a sale of real estate, 
directed to be sold under the ct., made by auction in 
chambers before the chief clerk ; & where all 


parties interested are eui juris, & before the ct., 
they may, if they think it expedient, have a sale 
effected in this manner. Where, however, there are 
parties not before the ct., or not sui juris, the duty 
IS thrown upon the ct. of determining what is the 
most beneficial mode of conducting the sale, & the 
fact of the power having fallen into disuse tending 
to show that its exercise was in general inexpedient, 
the ct. directed a sale by an auctioneer. — ^pEMBEHr 
TON V. Barnes (1872), L. R. 13 Eq. 349 ; 41 L. J. 
Ch. 209; 26L. T. 389. 

15. Apprenticeship deed — Implied representa- 
tion.] — An auctioneer who takes an apprentice 
under a deed, in which he describes himself as asi 
auctioneer, thereby impliedly represents that he is 
licensed as an auctioneer, & his failure to take out a 
licence avoids the deed. — Greaser v. Hurley 
(1915), 32 T. L. R. 149, D. C. 

See, further. Contract ; Master and Servant. 
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Sect. 1.— IN GENERAL 

See, also. Part IV., post, 

16. To seU without reserve — Secret limitation.! 

An auctioneer has an implied authority to sell 
without reserve, &, if he does .so, the vendor cannot 
set up against the buyer a limitation of that autho- 
rity not made known to the buyer. 

Deft., an auctioneer, was instructed by the 
owner of a pony to sell it at a public auction, with 
a reserve price of £25. When the pony was put up at 
the sale the name of the vendor was disclosed, but 
deft, inadvertently stated that the sale was without 
reserve. The pony was knocked down to pltf. for 
15 guineas. Deft, immediately afterwards dis- 
covered his error, &; thereupon put the pony up for 
sale again, when it was bought in for 17 guineas. 
No note or memorandum of the sale to pltf. was 
pfiade. Pltf. brought an action against deft, claim- 
ing (inter alia) damages for breach of warranty of 
authority by deft. : — Held : there was in the cir- 
cumstances a contract binding on the vendor, on 
which he could (but for the absence of a written 
memorandum) have been successfully sued by pltf., 
& there had been no breach of warranty of authority 
by deft. — Rainbow v. Howkins, [1904] 2 K. B. 


322 ; 73 L. J. K. B. 641 ; 91 L. T. 149 ; 53 W. B. 
46 ; 20 T. L. R. 608 ; 48 Sol. Jo. 494, D. C. 

Annotation: — Dbtd. McManus v. Fortescue, [1907] 2 K. B. 1, 

C. A. 

17. Derived from conduct of vendor.] — 

having casually mentioned to S,, an auctioneer & 
land agent, that he had three properties, one being 
at B., all of which he would Tbe willing to sell, 8. 
replied that from the description B. would be w orth 
£600, & that he had other property in the same 
neighbourhood to sell by auction at tbe end of the 
month, which would be a good opportunity. On a 
subsequent occasion 8., having viewed the pro- 
perty, informed W. that he thought it would not 
letch more than £300, & accordingly, W. not being 
willing t-o attend to the business, his brother & 
partner fixed the reserved price at £250. W. then 
withdrew one of the other lots from the sale. The 
printed particulars & conditions of sale were sent 
to W.’s office a day or two before the sale. The B. 
estate w^as knocked down at £330. W. then refused 
to complete, alleging he had never authorised 8. 
to sell at that price, & that his price w'eus £700 : — 
Held : W. had by his acts bound himself to the 
sale. — ^PiKE V. Wilson (1854), 1 Jur. N. 8. 59. 


taking out a licence therefor ; & this 
right cannot be restricted by a pro- 
Yincial enactment. — CoTfe v. Watson 
^m?), 3 Q. L. K. 157 ; 2 Cart. 343.— 

12 vl. .] — A sale by auction 

of the stock In trade of an insolvent by 
the agent of his assignee without a 
licence is within a municipal bye-law 
prohibiting i)erKons from selling by 
auction or ac;ting as auctioneers unless 
licensed : & it is immaterial that the 
insolvent carried on business in the dis- 
trict or that the agent acted as auctioneer 
on this occasion only. — H. v. Rawson 
(1392), 22 O. R. 467.— CAN. 

12 Tii. Sale by sheriff .] — Sales by 

sheriffs or oflRcers selling goods in dis- 
charge of their duty are not within 
Consol. Slat., c. 94, licensing auctio- 
neers. — Ex p. Fitzpatrick (1893), 32 
N. B. R. 18^— CAN. 

12 viil. Sale by special bailiff — 

Excise Licences Act, 1825, s. 26.) — It is 
not necessary for tbe special bailiff of a 
sheriff to take out a licence as an auctio- 
nee , or to employ a licensed auctioneer. 
In order to entitle him to sell by pui>lic 
auction goods taken by him in execution, 
he not being thereby a person carrying 


on the trade & business of an auctioneer, 
within 8. 26 of the above slut. — R. v. 
Martin (1841), 4 I. L. R. 153; 2 

Lt^. Rep. 76 ; Jebb & B. 81. — IR. 

. 12 ix. .1 — A special 

bailiff nominated by pltf., & appointed 
by the sheriff, is not entitled to sell, by 
auction, goods taken in execution, with- 
out being licensed as an auctioneer, or 
procuring the assistance of a liamsed 
auctioneer. — A.-G. v, Malone (1844), 
9 I. L. R. 245.— IR. 

c. Right to refuse licence — Municipal 
corporaiion.] — An auctioneer’s licence 
could not, under Municipal Act, R.S.O., 
1887 (c. 184), 8. 495 (2), be refused to an 
appet. on the ground of his bad charac- 
ter. It is otherwise since stat. 1894 
(57 Viet. c. 50, s. 8 (Ont.) ). — Mkrritt 
V. The City of Toronto (1895), 25 O. R. 
256 ; 22 A. R. 205.— CAN. 

d. Licence taken ovi by employer in 
name of employee — Ownership of master — 
Retention by employee.] — Pltfs., partners, 
employed deft, as an auctioneer for six 
months, & took out an auctioneer’s 
licence in his name. The licence was for 
a period of twelve months. Pltfs. dis- 
missed deft, before the end of the six 
montlis. He refused to transfer the 


licence to pltfs. : — Held : the licence 
belonged to the partnership Sc deft, 
must pay as damages the cost of a new 
licence for the balance of the twelve 
months. — L kvikn & Rollet v. Fabian 
(1008), 28 N. Z. L. R. 669.— N. Z. 

PART III. SECT. 1. 

f. To sell — Auctioneers Act, 1891.] 
— S. 19 of the above Act docs not of Itself 
give any right to auctioneers to sell 
goods coming into their hands. That 
right must depend entirely upon the 
instructions or the contract under wldch 
the goods are received. — Williams Sc 
Kettle, Ltd. v. The Official Asaio- 
NEE OF Harding (1908), 27 N. Z. L. R. 
871.— N. Z. 

16 i. To sell wUhoui reserve.] — When 
goods are sent to an auctioneer, without 
a price limit, the fact that they are 
accompanied by an invoice does not 
mean that the goods shall not be sold 
at less than the prices therein set forth. 
The busint)ss of auctioneers, when selling 
movable effects, Is to knock them down 
to the last & highest bidder, &, in the 
absence of special instructions to the 
contrary, they are entitled to do so. Sc 
are not liable for more than the prices so 
obtained. — Nblbon v. Hicks (1899). 
Q. R. 15 S. C. 465.— CAN. 
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18. To sell his own property — Agent of pur- 
chaser.] — Though the auctioneer at a sale by auc- 
tion is the agent of the purchaser, he is not his agent 
for all purposes, &; there is no reason why he may 
not sell property of which he himself is the owner. 
— Flint v. Woodin (1852), 9 Haro, 618 ; 22 L. J. 
Ch. 92 ; 19 L. T. O. S. 240 ; 16 Jur. 719 ; 68 E. R. 
660. 

Annoiaiiom : — Mentd. Mortimer v. Hell (ISfi.*!), 1 Ch. App. 
10, L. C. ; McM array v. Spicer (1868), L. R. 5 Eq. 527. 

19. Sale subject to reserve — To fix second re- 
serve — Two equal bidders,] — ^An estate being directed 
by decree to be sold, the conditions of sale fixed 
a reserved bidding, under which the auctioneer 
announced a sum, & there being two bidders & an 
uncertainty as to who had bid, the estate was 
bought in at another sum. Upon petition by a per- 
son claiming to be the purchaser that he might be 
declared the highest bidder, or for a resale : — Held : 
the auctioneer had no right to fix more than one re- 
served bidding. — Notley v. Salmon (1853), 1 
W. R. 240. 

20. To accept bid lower than reserve.] — A 

principal who gives authoril;y to an auctioneer to 
sell subject to a reserv(i price gives no power to the 
auctioneer, either expressly or impliedly, to accept 
a less price (Fletcher Moulton, L.J.). — McManus 
V. Foktkscue, [1907] 2 K. B, 1 ; 76 U. J. K. B. 393 ; 
96 L. T. 444 ; 23 T. L. H, 292, 0. A. 

21. To receive deposit — Within ordinary autho- 
rity of auctioneer’s clerk.]— The receipt f>f money, 
as, for instance, for the deposit, is within the ordi- 
nary scope of the duty of an auctioneer’s clerk. — 
Gosbell V, Auchek (1835), 2 Ad. & El. 500 ; 1 
Har. & W. 31 ; 4 Nev. ^ M. K. B. 485 ; 4 L. J. 
K,B. 78 ; 111 E. R. 193. 

Annotationa : — Mentd. Cawson v. Robert-H (1802), 31 Beav. 
613 ; ycoti V. Alvarez (1895), 43 W. R. 694, C. A. 

22. By cheque.] — On a sale by auction on 

behalf of a mtgee. in exercise of the power of sale 
contained in his mtge. deed, the acceptance by the 
auctioneer, on behalf of the vendor & witVi his con- 
currence, of a cheque (dishonoured on presentation) 
in lieu of cash for the deposit is not, having regard 
to the conmion practice at sales by auction, un- 
reasonable, & is not sucii an act of negligence on 
the part of the mtgee. as to deprive him of his right 
to the costs of the abortive sale. — Farrek p. Lacy, 
Hartlanb & Co. (1885), 31 Ch. D, 42 ; 55 L. J. Ch. 
149 ; 63 L. T. 515 ; 34 W. R. 22 ; 2 T. L. R. 11, 

€. A. 

Annotatioim : — Mentd. Blssott v. Jones (1886), 32 Ch. D. 

635 ; iDBloiio V. Klmslio (1886), 54 L. T. 730 ; Jones v. 
Harris (1887), 65 L. T. 884 ; Faithfull v. Woodley (1889), 

43 Ch. D. 287 ; PoiUett «. Hill, [1893] 1 (]h. 277, C. A. ; 
Powell V. Brodharst, [1901] 2 Ch. 160 ; Williams v. Hnnt, 
11905] 1 K. B. 512. C. A. ; Wliite, Son & PUl v. Stemiings, 
[19111 2 K. B. 418, C. A. 

23. To receive purchase price — No implied autho- 
rity — Bill of exchange.] — An auctioneer derives his 
authority, with respect to the sale of goods, from 
the instructions he receives from the vendor ; &, 
in the absence of any general agency, the extent of 
his authority can only be ascertained from the con- 
ditions of Side. 

At a public sale of growing timber, advertised as 
the proxjerty of pltf., the following conditions of sale 
were re^ : “ Tnat each purchaser should pay down 
a deposit of 10 per cemt. in part of the purchase- 
money, & pay the remainder on or before Aug. 17, 
but in case any purchaser should prefer to pay the 
whole amount of his purchase-money at an earlier 
period, discount after the rate of 5 per cent, was 
to be allowed ” ; also, “ that each purchaser should 
enter into a proper agreement & bond if required, 


with such one, two, or more sureties as should be 
approved by the vendor or his agent, for the per- 
formance or his agreement, pursuant to the con- 
ditions of sale.” Deft, became the purchaser of one 
lot, &; paid the deposit. Some days after the sale, 
which was on Feb. 14, deft, gave the auctioneer, at 
his request, a bill of exchange for the residue of the 
purchase- money. The bill, which was dated on the 
day of sale, became due on Aug. 17, when it was 
duly paid: — Held: (1) the auctioneer was the 
agent of the vendor only for the purposes of the 
sale, & of receiving the deposit ; (2) he had no 
authority to receive the residue of the purchase- 
money, either before or after Aug. 17, nor to take 
any security for the payment of it ; (3) assuming 
the contract to be for payment to the auctioneer, 
& not to the vendor, the terms of it required a pay- 
ment in cash, & the auctioneer would have had no 
authority to take a bill of exchange.-— Sykes v» 
Giles (1839), 5 M. & W. 645 ; 9 L. J. Ex. 100 ; 151 
E. R. 273. 

Annotations Polld. Williams v. Evans (1866), L. R. 1 
Q. B. 352. Mentd. Sweeting v. Pearce (1859), 7 C. B. N. S. 
449. 

24. By bill of exchange.] — Deft., an auc- 

tioneer, was employed by pltf. to sell some furni- 
ture, & was desired to sell it for ready money only. 
Deft., however, sold the furniture to M. on his 
giving him a bill of exchange for the amount, 
drawn by himself upon, & accepted by D. Pltf. 
afterwards applied for payment of the amount of 
the sale, & the bill, though at first refused to be 
taken by pltf., was ultimately taken by an agent 
of pltf., in order to get it discounted. The bill 
never was presented, nor was any notice of dis- 
honour given either to M. or deft, imtil ten days 
after the bill had become due. In an action against 
deJt. for negligence in selling the furniture other- 
wise than for ready money, the jury having found 
that pltf. had not accepted the Dili in satisfaction 
for the furniture : — Held : the negligence of pltf. in 
not presenting the bill, & not giving notice of dis- 
honour, by which M. was discharged from any 
liability on the bill, was no answer to the action. 
Semhle : if, by the negligence of pltf., any of the 
parties to the bill were discharged, deft, might 
maintain a cross-action against pltf. to recover such 
damages as he could prove he had sustained 
thereby. — Ferrers (Earl) v. Robins (1835), 2 
Cr. M. & R. 152 ; 1 Gale, 70 ; 5 Tyr. 705 ; 4 L. J. 
Ex. 178 ; 150E. R. 65. 

25. — — .] — The general authority of an 

auctioneer as to receiving payment of purchase- 
money is to take cash, unless he has express autho- 
rity, or is justified by some usage to the contrary. 

An auctioneer sold at an auction some goods, on 
conditions which required the purchaser to make 
full cash payment to the auctioneer or the clerk of 
sale before delivery of the goods. Before the goods 
were delivered tiie auctioneer received from the 
purchaser a bill of exchange in part payment of the 
goods, & agreed to take it as cash, it was dis- 
counted for him at his banker’s. After this, but 
before the bill came to maturity, the vendor gave 
the purchaser notice not to pay any money to the 
auctioneer. The bill was paid at maturity. The 
auctioneer having failed to pay over the whole of 
the receipts of the sale, the vendor sued the pur- 
chaser for payment for the goods : — Held : the 
auctioneer had no authority to take payment by a 
bill, & the vendor was entitled to a verdict for the 
amount of the bill. 

If the bill had come to maturity before the vendor 
revoked the authority of the auctioneer to receive 
payment, the payment by the bill would have been 

that price. — M ason v. CuAMBERLAiNr 
1 Thom. (2iid ed.) 7.- -CAN. 


20 i. Sale subiect to reserve — To ac- 
cept bid lower than reserve ,] — 30 & 31 
Yiot. c. 48, settled the oontliot between 


the practice of cts. of equity & of law on 
the subject of auctionoers instnicted not 
to sell under a certain price selling under 
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Sect 1 . — In general. Sect 2. ] 

a good payment (Blackburn, J.). — Williams v. 
Evans (1866), L. R. 1 Q. B. 362 ; 36 L. J. Q. B. Ill ; 
13L. T. 763 ; 30 J. P. 692 ; 14 W. R. 330. 

26. By cheque — Ratification by lapse of 

time.] — as exor., sued deft., an auctioneer, for 
selling part of his testator’s goods on credit to pltf.’s 
brother, whereby the value of the goods was lost. 
The sale took place in 1862, and afterwards docu- 
ments & a cheque were handed to pltf. The judge 
in directing the jury drew attention to the fact that 
the action was only brought in 1856. The jury 
having found a verdict for deft., pltf. moved for a 
new trial on the ground of misdirection & that the 
verdict was against the weight of evidence, but the 
ct. refused to interfere, & the rule was refused. — 
Waller i\ Wilder (1857), 29 L. T. O. S. 80. 

27. To make payment — To avoid distress threa- 
tened after sale.]-— Deft., an auctioneer, sold certain 

f oods for pltf., the owner, on premises occupied 
y pltf. & another, in reject of which the latter 
owed the landlord rent. By the conditions of sale 
each lot was to be taken to be delivered at the fall 
of the hammer, after which time it was to remain 
at the exclusive risk of the purchaser. After the 
sale, & before the goods were removed, the landlord 
threatened to distrain on the goods, whereupon the 
auctioneer paid the rent, & deducted it from the 
amount the goods had realised, & paid over the 
balauce to pltf. : — Held: the auctioneer was not 
justified, as against pltf., in paying the rent, as, on 
the sale of each lot, the property passed to the pur- 
chaser, who would have had to bear the loss if the 
landlord had distrained. Semhle : the auctioneer 
might have been justified if the threat to distrain 
had been made before the sale. — S weeting v. 
Turner (1871), L. R. 7 Q. B. 810 ; 41 L. J. Q. B. 
58 ; 26 L. T. 796 ; 36 J. P. 697 ; 20 W. R. 185. 

28. Of purchase price to vendor’s solicitor 

— Sale by order of court. ]-~In a partition action real 
estate was ordered to be sold out of ct. by pltf., tlie 
purchase-moneys to be paid into ct. The sale took 
place under conditions which disclosed that the sale 
was made under an order of the ct. The auctioneers 
paid the balance of the deposit after deducting 
their charges to the vendor’s solr., who did not pay 
it into ct. : — Held : the auctioneers had discharged 
their liability in respect of the deposit. Semhle : a 
custom on the part of auctioneers to pay sale- 
moneys to the vendor’s solr., without authority for 
that purpose, could not be supported in law. — 
Brown v. Farebrother (1888), 58 L. J. Ch. 3 ; 69 
L. T. 822. 

29. .] — An auctioneer selling 

property under an order of the ct. who sends the 
deposit money to the solrs. of the party having the 
conduct of the sale is not liable to refund the money 
in the event of its being misappropriated by the 
solrs. — ^B iggs V, Bree (1881), 61 L. J. Ch. 64 ; 45 
L. T. 648 ; 30 W. R. 132 ; affd. on another point 
(1882), 61 L. J. Ch. 263, C. A. 

Annotation : — ^Apld. Brown v. Farebrother (1888), 58 L. J, 
Ch. 3. 

See, further, Solicitors. 

80. To vendor in embarrassed olrciun- 
stances — Good against assignees.] — Deft., an auc- 
tioneer, was employed by C., a person in embar- 
rassed circumstances, to sell his property. Deft, 
sold, & paid the proceeds to the order of C., who was 
shortly afterwards declared insolvent : — Held : 
deft, was not liable to C.’s assignee, although deft., 
when he sold the property, was aware of C.’s (em- 


barrassment. — ^White V, Bartlett (1832), 9 Bing. 
378 ; 2 Moo. & S. 616 ; 2 L. J. 0. P. 43 ; 131 E. R. 
657. 

Annotation : — Mentd. Walnwright v. Clement (1838), 8 
L. J . Ex. 25. 

31. To warrant — In general no implied authority.] 

-yAn auctioneer is only an agent to sell, & cannot 

f ive a warranty without the vendor’s authority, 
f he warrants further than he is instructed, the 
vendor is not bound. — P ayne v. Leconpield 
(Lord) (1882), 61 L. J. Q. B. 642 ; 30 W. R. 814, 
D. C. 

32. Authority ends on sale — No authority to 
settle questions arising subsequently.}— The moment 
after a sale the auctioneer is no longer the agent of 
the vendor. He was his agent only to sue, not to 
deal with the terms upon which a title was to be 
made. The purchaser must show that the auctioneer 
had acquired a character to bind the vendor in that 
respect (Lord Eldon, C.).— Seton v. Slade, 
Hunters. Seton (1802), 7 Ves. 265 ; 32 E. R. 108. 

Annotations: — Mentd. Halsoy v. Grant (180ft), 13 Ves. 73 ; 
Hall V. Smith (1808), 14 Ves. 42ft ; Jenkins v. Reynolds 
(1821), 6 Moore, C. P. 86 ; Hipwell v. Knight (1835), 1 
Y. & C. Ex. 401 ; Laythoarp v. Bryant (1836), 2 Bing. 
N. C. 735 ,* Hicks v. Gardner (1837), 1 Jur. 541 ; Parkin 
Thorold (1851), 2 Sim. N. S. 1 ; Roberts v. Berry (1853), 

3 Do G. M. & G. 284, L.JJ. ; Stains v. Banks (1863), 9 
Jur. N. S. 1049; Leeds & Hanley Theatre of Varieties v, 
Broadbent, [1898] 1 Ch. 343, C. A. 

33. No authority to rescind contract.] — A 

declaration in assumpsit against an auctioneer for 
having rescinded a contract of sale (which he had 
made) contrary to his duty as auctioneer may be 
supported by an implication of law arising upon 
the facts of the employment of the auctioneer by 
pltf. & his sale of the goods without proof of an 
express contract on his jpart not to rescind the 
contract. In such case it is incumbent on deft, to 
establish a legal excuse for deviating from the usual 
practice, although the proof involve the proof of a 
negative. — Nelson v. Aldridge (1818), 2 Stark. 
435. 

34. To sell by private bargain — Order of court to 
sell by auction.]— The ct. will not carry into effect 
after a lunatic’s decease a sale of his estate pre- 
viously made by private contract, there having been 
only an order to sell by public auction. — Re Loft 
(1844), 2 L. T. O. S. 397 ; 8 Jur. 206. 

35. After abortive auction — Alleged cus- 

tom.] — On the employment of an auctioneer to sell 
by auction there is no employment to sell by private 
contract if the public sale proves abortive, & evi- 
dence of a custom to that effect among auctioneers 
is not admissible. — Marsh v. Jelp (1862), 3 P. & F. 
234. 

36. Sale at reserve sanctioned by court.] — 

Suits were compromised with the sanction of the 
ct. (infants being interested), & it was agreed that 
the estate should be sold by auction for the purpose 
of division, & that A. should have the conduct of 
the sale. At the auction the property could not be 
sold & it was afterwards sold by private contract at 
the reserved bidding : — Held : this was a valid sale. 
It was not ultra vires Id accept the price which 
would have been taken at the auction if it had been 
offered, & it was competent for him to sell the pro- 
perty by private contract at the amount of the re- 
served bidding (Romilly, M.R,). — Bouspield v. 
Hodges (1863), 33 Bcav. 90 ; 56 E. R. 300. 

Annotation : — Mentd. lie Haodicke 8c Llpsld’s Contract, 
[1901] 2 Cb. 666. 

37. Resale on behalf of purchaser^ — ^Ex- 

press authority.] — ^At a sale by auction I), became 

riiy — Purchaser without notice .] — A sale 
by an auctioneer of goods, remaining In 
his possession after his autliority has 
been revoked, to a bond fide purchaser 
without notice Is valid. — G unn t>. 
Gillespik (1846), 2 U. C. R. 161. — 
CAN. 


82 i. Authority ends on sale — No 
authority to settle questions arising suh- 
sequently.] — A judge of a roup has no 
power to determine questions arising 
after the determination of the sale. — 
.‘-Thachan V. Auld (1884), 11 R. (Ct. of 
Sees.) 756 : 21 Sc. L. R. 747.-HBCOT. 


33 i. 


No authority to rescind con- 


tract.] — An auctioneer has no implied 
autliority to rescind the sale. — F arqu- 
HAR V. Billman (1901), 40 N. 8. R. 
289.— CAN. 

g. Sale after countermand of author 
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the purchaser for £6,000 of certain real estate. 
Before the sale the auctioneer had received a letter 
from S., stating he had been prevented from attend- 
ing the sale. Sc asking if any of the lots remained 
unsold. After the safe the auctioneer infonned D. 
that a client of his was inquiring about the property, 
& D. then said he was willing to resell same for 
i^,0OO, of which £100 should be paid to the auc- 
tioneer as commission, provided the offer was 
accepted within a specified time. The offer was 
communicated by the auctioneer by letter to S., 
who wrote a replv to the auctioneer accepting it. 
In an action by S. against D. for specific perform- 
ance of the agreement it was contended that the 
auctioneer’s authority did not extend to making a 
contract, but only to bringing the parties together : 
— Held : the auctioneer was authorised to make a 
binding contract for a sale of D.’s interest under his 
contract.-— S aunders v. Dence (1885 ), 52 L. T. 644. 

Annotation : — Refd. Rosenbaum v. Belson, [1900] 2 Ch. 267. 

88. Revocable before sale — Without notice to 
intending purchasers.] — An authority given to an 
auctioneer to sell may be revoked by the vendor at 
any time before the sale, & such revocation is valid 
against parties dealing without knowledge of it. 

In a suit by a purchaser to enforce specific per- 
formance of a contract, entered into by the auc- 
tioneer by mistake or inadvertence, for the sale of 
property as to part of which — a right of way over the 
land sold — ^his authority had been revoked : — Held : 
it was competent to the vendor to insist upon such 
revocation, & parol evidence was admissible in 
support of such defence. — Manser v. Back (1848), 
6 Hare, 443 ; 67 E. R. 1239. 

Annotations : — Mentd. Tamplin v. James (1880), 15 Ch. D. 

215 ; lie Hare & O’Morti’s Contract, [1901] 1 Ch. 93 ; 

Rainbow r, Howkins, [1904] 2 K. B. 322 ; Dougrlas v. 

Baynes, [1908] A. C, 477, P. C. 

39 . Subject to rights of Indemnity — What 

is revocation.]— An owner may, at any time before 
the contract is legally complete, interfere & revoke 
the auctioneer’s authority, but he does so at his 
p(*ril ; & if the auctioneer has contracted any 

liability in consequence of his employment & the 
subsequent revocation or conduct of the owner, he 
is entitled to be indemnified. Semble : a bidding 
by the owner after the last genuine bidding is not a 
revocation of the auctioneer’s authority. — Wablow 
V. Harrison (1859), 1 E. & E. 309 ; 29 L. J. Q. B. 
14 ; 1 L. T. 211 ; 0 Jur. N. S. 66 8 W. R. 95 ; 120 

E. R. 925, Ex. Ch. 

Annotations : — Mentd. Wiley v, Crawford (1861), 1 B. & S. 

265 ; Muinprico v. Weslley (1865), 6 B. & S. 420 ; Re 

Agra & MaHterrnan’H Bank, Rx p. AHlatic Banking: Corpn. 

(1867), 2 Cli. Ai)p. 391, L..IJ. ; Harris v. Nickerson (1873), 

L. 11. 8 Q. B. 286 ; Woolf v. Horne (1877), 46 L. J. Q. B. 

534 ; Johnson v. Boyes (1899), 68 L. J. Ch. 425 ; Rainbow 

V. Howkins, [1904] 2 K. B. 322 ; McManus v. Fortescue & 

Branson, [1907] 2 K. B. 1, C. A. 

40. -,] — Where a person agrees with 
an auciioneer for the sale of property & after- 
wards changes his mind, the rule is that, subject 
to the auctioneer’s claim for expenses incurred, a 
ct. of equity will not enforce the agreement 
(Romiluy, M.R.). — Chinnock v. Sainsbury (1860), 
30 L. J. Ch. 409 ; 3 L. T. 258 ; 6 Jur. N. S. 1318 ; 
9 W. R. 7. 

41. Licence to enter premises.] — An 

auctioneer, who is employed to sell goods by public 
auction, has not such an interest as will make the 
licence t^^ enter the premises for that, purpose ir- 
revocable. — Taplin V. Florence (1851), 10 C. B. 
744 ; 20 L. J. C. P. 137 ; 17 L. T. O. S. 63 ; 15 Jur. 
402 ; 138 E. R. 294. 

Annotations : — Refd. Campanari r. Woodburn (1854), 15 

(\ B. 400. Mentd. Hurst r. lecture Theatres, [1915] 1 

K. B. 3, C. A. 

42. Irrevocable after sale.] — A person having 
given an unlimited authority to an auctioneer may 


not, when dissatisfied with the price at which it is 
sold, revoke his authority (Romuxt, M.B.). — 

V. Wells (1861), 30 Beav. 220 ; 54 E. R. 872. 

Annotaiions : — Apprvd. Bell v. Balls, [1897] 1 Ch. 663. 

43. -.] — Semble : upon a sale by auction in 
ordinary circumstances the vendor or the purchaser 
cannot say, after a lot has been knocked down, “ I 
am not satisfied with the price & withdraw the 
authority given to the auctioneer ” (Stirling, J.). — 
Bell r. Balls, [1897] 1 Ch. 663; 66 L. J. Ch. 397 ; 
76 L. T. 254 ; 45 W. R. 378 ; 13 T. L. R. 274 ; 41 
Sol. Jo. 331. 

44. Qualification of authority.] — An agreement 
with an auctioneer, in a letter to him, employing 
him to sell goods in consideration of an advance 
obtained by him : — Held : not capable of bemg 
qualified by any condition, as to time, to be implied 
from previous letters. — Topping v. Bull (1861), 2 
P. Sc F. 408. 


Sect. 2.— IN REGARD TO SIGNATURE OF 

MEMORANDUM. 

45. Statute of Frauds applies — Sale of land.] — A 

sale of lands, though by auction, is within s. 4 of the 
above Act. — ^W alker p. Constable (1798), 1 Bos. Sc 
F. 306 ; 2 Esp. 659 ; 126 E. R. 919. 

Annotaiions : — Refd. Buckmaater v. Harrop (1802), 7 Vea. 
341 ; Colea v. Trecothick (1804), 9 Vea. 234 ; Kenworthy 
V. Schofield (1824), 2 B. & C. 945. Mentd. Fruhlingr v. 
Schroeder (1835), 2 Bing. N. C. 77 ; Glengal v, Barnard 
(1836), 1 Keen, 769. 

46. .] — Sales of land by auction are 

within the above Act, except sales under decree. — 
Blagden V. Bradbear (1806), 12 Ves. 466 ; 33 
E. R. 176. 

Annotations : — Mentd. Wood v. Mldgley (1854), 2 Sm. & G. 
115 ; Shardlow v. Cotterill (1881), 51 L. J. Ch. 353, C. A. ; 
lie Holland, Gregg v. Holland, [1901] 2 Ch. 145. 

47. Sale of goods.] — Semble: sales of goods 
by public auction are not within the above Act. — 
Simon r. Motivos (1766), as reported in 3 Burr. 
1921 ; 97 E. R. 1170. 

Annotations: — Distd. Stanafleld v. Johnson (1794), 1 Esp. 
101 ; Walkcp v. Constable (1798), 2 Esp. 659. Contd. 
Blagden v. Bradbear (1806), 12 Vea. 466 ; Mason v, 
Armitage (1806), 13 Ves. 25. Refd. Buckmaater v. Harrop 
(1807), 13 Vea. 456 : Maddiaon v. Alderson (1883), 8 
App. Cas. 467, H. L. Mentd. Williaraa v. MUUngton (1788), 
1 Hy. Bl. 81 ; Rondeau v. Wyatt (1792), 2 Hy. Bl. 63 ; 
Rucker v. Cammeyer (1794), 1 Esp. 105 ; Coles v. Tre- 
cothick (1804), 9 Ves. 234 ; Hinde v. Whltehouse (1806), 
7 East, 558 ; Emmerson «. Heelis (1809), 2 Taunt. 38. 

48. -.] — Qu, : whether sales by auc- 
tion of goods are within the above Act. — Hinde v. 
Whitehouse (1806), 7 East, 558 ; 3 Smith, K. B. 
528 ; 103 E. R. 216. 

Annotations : — Refd. Kenworthy v, Schofield (1824), 2 B. dc 
C. 945. Mentd. Emmerson v. Heelis (1809), 2 Taunt. 38 ; 
Dickenson v. Lilwal (1815), 1 Stark. 128 ; Carruthers n. 
l*ayne (1828), 5 liing. 270 ; Alexander u. Gardner (1835), 
1 Bing. N. C. 671 ; Spartali v. Benecke (1850), 10 C. B. 
212 ; North Staffordaliire Ry. Co. v. Peek (1860), E. B. & 
E. 986 ; Turley t?. Bates (1863), 2 H. &: C. 200 ; Sweeting 
V. Turner (1871), L. R. 7 Q. B. 310 ; Pierce v. Corf (1874), 
L. R. 9 Q. B. 210 : RosslRjr v. Miller (1878), 39 L. T. 173 
H. L. ; Oliver v. Hunting (1890), 44 Ch. D. 205. 

49. -.] — Sales of goods by auction are 
within s. 17 of the above Act. — K en worthy v, 
Schofield (1824), 2 B. & C. 945 : 4 Dow. Sc Ry. 
K. B. 656 ; 2 L. J. O. S. K. B. 175 ; 107 E. R. 633. 

Annotaiions: — Refd. Maddiaon v. Alderson (1883), 8 App. 
(3as. 467, H. L. Mentd. Dale v, Hunifrey (1858), E. B. & E. 
1004, Ex. Ch. ; North Staffordahire Ry. Co. v. Peek 
(1860), E. B. & E. 986, Ex. Ch. ; Rlshtou v, Whatraore 
(1878). 8 Ch. D. 467 ; Oliver v. Hunting (1890), 44 Ch. D. 
205. 

SeCi note. Sale of Goods Act, 1893 (c. 71) s. 4 (1). 

50. Signature for undisclosed proprietor.] — 

Semble : a contract signed by an auctioneer on 
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8eci» 2 , — In regard to signature of memarandum,} 

bebalf of an undisclosed proprietor is a vidid con- 
tract under Stat. Frau^. — ^Beer v. Loni>on & 
Pakib Hotel Co* (1875), L. B. 20 Eq. 412 ; 32 

L. T. 716. 

Annotations : — Mentd. CJartwright r. Miller (1877), 36 L. T. 
398 ; Rossiter t?. Miller (1877). 6 CSi. D. 648. C. A, 

51. Whether auctioneer agent for both parties .>> 

An auctioneer is the agent o£ both parties upon 
a sale of land or goods so as to be enabled to bind 
them both under Stat. Frauds (PoixocK, B.). — 
Murphy v, Boese (1876), 44 L. J. Ex. 40 ; 32 L. T. 
122. 

62. Sale of goods.] — ^After the fall of the 

hammer the auctioneer must be considered as agent 
for the buyer as well as for the seller. — Simon t>. 
Monvos (1760), 3 Burr. 1921 ; 1 Wm. Bl. 699 ; 97 
E. B. 1170. 

Annotations : — ^Refd. Williams v. MiUington (1788), 1 Hy. Bl. 
81 ; Rondeau v. Wyatt (1792), 2 Hy. Bl. 63 ; Rucker v. 
Cammeyer (1794), 1 Esp. 105 ; Emmerson v. Hoelis 
(1809), 2 Taunt. 38. Menid. Stansfleld v, Johnson (1794), 

1 Esp. 101 ; Walker v. Constable (1798), 2 Esp. 659 ; Coles 
V. Trecothick (1804), 9 Vos. 234; Hindo v. Whltehouse 
(1806), 7 East, 558 ; Blagrden v. Bradboar (1806), 12 Vos. 
466 ; Mason v. Armltage (1806), 13 Ves. 25 ; Buckmaster 
r. Harrop (1807), 13 Ves. 456; Maddison v. Alderson (1883), 

8 Ap^ Cas. 467, H. L. 

63. — Whether an auctioneer be the 
agent of both purchaser & seller depends upon the 
facts of the paiticular case. — Bartlett v. Purnell 
(1836), 4 Ad. & El. 792 ; 6 Nev. & M. K. B. 299 ; 
2 Har. & W. 16 ; 6 L. J. K. B. 169 ; 111 E. R. 981. 

Annotation : — Mentd. Manley «. Birkctt (1912), 81 L. J. 
R. B. 1232. 

54. Sale of land.] — In cases of the sale of 

lands, the auctioneer is not to be considered as the 
agent for both parties, & his entering the name of 
the buyer of a lot of land in his book as purchaser 
is not a note in writing within Stat. Frauds. — 
Stansfield V, Johnson (1794), 1 Esp. 101. 

Annotations: — FoUd. Buckmaster v. Harrop (1802), 7 Ves. 
341. Refd. Buckmaster v. Harrop (1807), 13 Ves. 456 ; 
Olengal u, Barnard (1836), 1 Keen, 769. 

56. .] — An auctioneer employed to 

sell real estate on behalf of the vendor, who signs a 
receipt for the deposit and pves it to tlie purchaser, 
acts as agent of both parties. — Wood v. Midgley 
(1864), 2 Sm. & G. 1 15 ; 23 L. J. Ch. 665, n. ; ? W. R. 
185 , 65 E. R. 327 ; revsd. on another point, 5 De G. 

M. & G. 41. L.JJ. 

Annotations : — Mentd. Pain r. Coombs (1857), 3 Sm. & G. 
447 ; Morgan v. Worthington (1878), 38 L. T. 443; 
Lucas V. Dixon (1889). 22 Q. B. D. 357, C. A. 

56. Auctioneer also vendor.] — Qu.; whether 
Stat. Frauds is satisfied by the auctioneer, as the 
agent of both parties, putting down the biddings, 
etc., that fact not being proved to be contemporary, 
& the auctioneer being also vendor. — Buckmaster 
V. Harrop (1807), 13 Ves. 456 ; 33 E. R. 365, L. C. 

Annotation ; — Consd. Bell v. Balls, [1897] 1 Ch. 663. 

67. Implied authority to sign.] — An auctioneer 
is an agent lawfully authorised by the buyer to sign 
a contract for him, whether it be for a purcliase of 
an interest in land, or of goods. His authority is 

g ’ven by the buyer bidding aloud. — E mmerson v. 
EELI8 (1809), 2 Taunt. 38 ; 127 E. R. 989. 

Annotations : — Folld. White v. Proctor (1811), 4 Taunt. 209. 
Consd. Glcngal v. Barnard (1836), 1 Keen, 769 ; Lay- 
thoarp V, Bryant (1836), 2 Bing. N. C. 736 ; Bell v. Balls, 


. 663. Bald, Kemeys e. Proctor (1820), 1 Jao. 
. Kenwopthy e. Schofield (1824), 2 B. & 0. 
Murphy t). Boese (1876), L. R. 10 Exoh. 126 ; Dewar 
7; Mentd. Baldey v. Parker 

(1823), 2 B. & 0. 37 ; Evans e. Roberts (1826), 5 B. 8c O. 
829; Seaton 8c Edwards e. Booth (1836), 1 Har. & W. 
742; Jones 0 . Flint ( 1839 ), 10 Ad. & El. 763; l^ms o. 
Landray (1894), 8 R. 682. 


58. -.] — An auctioneer is bv implication an 

agent duly authorised to sign a contract for the pur- 
chase of a real estate on behalf of the highest bidder. 
If the highest bidder is agent for another, the auc- 
tioneer’s signature of the bidder’s name will bind 
the principal, at least if the principal is present, & 
consulting with the agent during the sale, & makes 
no objection before the ent^ made in the book. — 
White v. Proctor (1811 ), 4 Taunt. 209 ; 128 E. R. 
309. 

Amwtaiions : — ^Reld. Ogilvie v. Foljambe (1817), 3 Mor. 53 ; 
Kenworthy v. Schofield (1824), 2 B. & C. 945; Bell v, 
BaUs, [18971 1 Ch. 663 ; Dewar v. Mintoft, [1912] 2 K. B. 
373. Mentd. Graham v. Mosson (1839), 8 L. J. C. P. 324. 

69. •.] — The mode in which contracts are 

rnade by an auctioneer, & which must now be con- 
s^ered ^ recognised at law, is, that when an auc- 
tioneer is seRing he has a catalogue to which are 
annexed the conditions of sale, 8c he has authority 
from the highest bidder to sign the catalogue on his 
behalf, & if the auctioneer signs the catalogue with 
the conditions, that is sufficient memorandum in 
writing of a contract within Stat, Frauds to bind 
the purchaser. But, in order to make a valid con- 
tract, the document the auctioneer signs on behalf 
of the buyer must contain all the terms of the con- 
tract. — Peirce v . Corf (1874), L. R. 9 Q. B. 210 ; 
43 L. J. Q. B. 52 ; sub nom. Pierce v . Cobp, 29 
L. T. 919 ; 38 J. P. 214 ; 22 W. R. 299. 

Annotations: — Mentd. Rlshton u. Wliatmoro (1878), 8 
Ch. D. 467 ; McCaul v, Strauss (1S83), Cab. & El. 106 ; 
Wylson v. Dunn (1887), 34 Ch. D. 569 ; Potter v. Peters 
(1896), 64 L. J. Ch. 357 ; Dell v. Halls, [18971 1 Ch. 003 ; 
Dewar tJ. Mintoft, [1912] 2 K. R. 373. 


60. .] — Semble : a cont ract signed by an 

auctioneer on behalf of an undisclosed proprietor 
is a valid contract under Stat. Frauds. — Beer v, 
London & Paris Hotel Co. (1875), L. R. 20 Eq. 
412 ; 32L.T.715. 


Annotations: — Mentd. Carf^vright r. Miller (1877), 30 L. T. 

398 ; Rossiter v. Miller (1877), 5 Ch. D. 648, C. A. 

61. Question for Jury.] — Pltf. put up for 

sale by auction his farm produce. Deft, attended, 
& some lots of hay & corn were knocked down to 
him as the highest bidder, whereupon the auctioneer 
asked him his name, A having given it, tiie auc- 
tioneer, believing that he was buying for himself, 
wrote his name in a book as the purcUiisor, & sent 
in the account to him. Deft., before A at the time 
of the auction, was foreman to a contractor, 8c had 
on previous occasions purchased stone of pltf. for 
him. Pltf. was present at the auction, but did not 
interfere. The auctioneer did not know deft, or the 
contractor, or their relation to each otluT : — Held : 
it was properly left to the jury to say whether deft, 
authorised the auctioneer to write his name as pur- 
chaser (Pollock, C.B.). — Williamson v. Barton 
(1862), 7 H. & N. 899 31 L. J. Ex. 170 ; 5 L. T. 

800 ; 8 Jur. N. S. 341 ; 10 W. R. 321 ; 158 E. R. 
733. 

See, generally. Agency, Vol. I., p. 628. 

62. At time of sale — Signature on behalf of 

purchaser.] — Upon a sale by auction on May 9 of a 


PART 111. SECT. 2. 

51 i. Whdher aiictionser agent for both 
parties — 7'est of authority. ) — The autho* 
rlty of an auctioneer as agent for a 
vendor is of a more permanent character 
than his authority as agent for a pur* 
chaser — the test l>elng : was the memo. 
In substance made at the time 8c as part 
of the transaction of sale. — M*M eekin v, 
Stevenson, [1917] 1 1. R. 610. — IR. 


52 i. Sale of goods.] — An auc- 

tioneer of goods is the agent both of 
Ills vendor & of the purchaser, & his 
entry in the auction book is sufllciont 
to bind cither of them. — Hole 
V. Kinnish (1837), Bluett, 106 — I. 
OFM. 

54 i. Sdleofland — Revocation of 

aathority as purchaser's agerU.] — A pur- 
chaser of land at auction may at any 


time after the land has been knocked 
down to him, but before the auctioneer 
iias signed the purchaser’s name to the 
contract of sale, revoke the auctioneer’s 
authority to sign the contract as his 
agent. — Eciioyd e. Davis (1872), 3 
V. L. R. 228.— AUS. 

62 i. Implied authority to sign — At 
time of sale — Signature on behalf of put’ 
chaser.] — ^An auctioneer at an auction of 



Pabt hi. — Authority of Auctioneer 


house & premises, same were upon deft/s bidding 
knocked down to him ; but, being the worse for 
liquor, he did not then sign the contract of sale. 
On May 17 the auctioneer wrote his name & the 
date across the stamp upon the conditions of sale, 
Sd went with the vendor’s solr. to deft, upon the 
subject, but deft, then repudiated the purchase on 
the ground of drunkenness : — Semble : if the auc- 
tioneer had any implied legal authority to bind the 
vendee by signing the contract, he must sign it at 
the time of the sale & not subsequently. — Mat- 
thews V. Baxter (1873), 28 L. T. 669 ; 21 W. K. 
741. 

03, ,] — Upon a sale by auction 

of real estate a memorandum of the contract, in 
order to bind the purchaser, must be signed by the 
auctioneer -himself & at the time of the sale unless 
the purchaser has, by word, sign, or otherwise, 
authorised the clerk to sij^n as his agent. 

Where an auctioneer signed a memorandum as 
agent for the purcliaser a week after the sale, & the 
purchaser had repudiated the purchase at the 
time : — Held : the auctioneer’s authority had 
ceased, & there was no memorandum in writing 
sufficient to satisfy the requirements of Stat. 
Frauds.— Bell v. Balls, [1897 J 1 Ch. 663 ; 66 
L. J. Ch. 397 ; 76 L. T. 254 ; 45 W. B. 378 ; 13 
T. L. R. 274 ; 41 Sol. Jo. 331. 

04 . Signature on behalf of vendor.] — 

Assumpsit on a special count , stating a sale of pre- 
mises by auction to deft., & a resale by liim to pltf., 
tiiat deft, failed to make out a title & refused to pay 
t he expenses of invest igating it. There wa& also a 
count for money had & received. The premises had 
been put up for sale by auction, & deft, wan the 
highest bidder. After the sale, pltf. agreed to give 
deft, an advance of £7 10s. for his bargain, & a 
paper was signed by pltf. acknowledging that he 
had purchased the premises of deft. ; it was not 
signed by deft., but it w^as signed by C., the auc- 
tioneer, with the wor<i “ witness ” prefixed ^ his 
name. In about a week after the sale pltf. paid the 
deposit on the purchase-money, & the premium of 
£7 10s,, upon which the auctioneer gave a memo- 
randum, signed by him, acknowledging such pay- 
nient. 1 1 was ob j ected th at there was no note i n writ- 
ing of the contract sulTicient io satisfy Stat. Frauds, 
4fe pltf. was nonsuited. Pltf. moved t/O set aside 
the nonsuit, & to enter a verdict for pltf. for £18 128, 
on the count for montjy had & received, or for a new 
trial, on the ground of misdirection, because (1) 
there wan a sulTicient memorandum to satisfy the 
stat. since the signature by C. w'as as agent for deft., 


& (2) he was entitled to recover the deposit & pre- 
mium, if there was no contract, & the money was 
in the hands of C., not as a stakeholder, but as agent 
for deft. ; his character as auctioneer having ceased 
with the first sale. A rule nisi was granted. — Con- 
stable V. Martin (1846), 8 L. T. O. S. 115. 

65. Not on subsequent sale by bargain.] — 

Pltf. put up for sale by public auction a quantity of 
timber, several lots of which were unsold. A few 
days afterwards deft, called on the auctioneer & 
selected from the catalogue two of Uie unsold lots, 
which he agreed to purchase. The auctioneer then 
wrote in deft.’s presence his name in the catalogue 
opposite these lots : — Held : the auct ioneer was 
not the agent of deft, so as to bind him by signing 
his name. — Mews v. Carr (1856), 1 H. & N. 484 ; 
26 L. J. Ex. 39 ; 156 E. R. 1292. 

Amwiation: — Consd. Bell v. Balia, [18971 1 Ch. 663. 

00 . Not where contract bears wrong date.] 

^ — ^Applt. on Nov. 18 attended an auction with the 
intention of bidding for a property, forming lot 2, 
but, entirely by his own blunder, bid for lot 1, 
which was knocked down to him. On discovering 
his mistake he refused to sign ttie contract, which 
the auctioneer thereupon signed for him. The sale 
of lot 1 had been originally fixed for Oct. 17, & the 
particulars & conditions of sale <to contract had been 
prepared for that date. Tiie date Oct. 17 had been 
corrected to Nov. 18 on the particulars, but not in 
the conditions or contract : — -Held : the auctioneer 
had no authority to sign tlie contract for sale bear- 
ing the wrong date. — Van Praagh v. Evert dge, 
[1903] 1 Ch. 434 ; 72 L. J. Ch. 260 ; 88 L. T. 249 ; 
51 W. R. 357 ; 19 T. L. R. 220 ; 47 Sol. Jo. 318, 
C. A. 

67. Auctioneer’s clerk no Implied authority.] — 

The authority of an auctioneer, upon a sale by 
auction of real estate, to sign a memorandum of tlie 
contract as agent for the purchaser does not extend 
to the auctioneer’s clerk. Such a memorandum, in 
order to bind the purchaser must be signed by the 
auctioneer himself unless the purchaser has, by 
word, sign, or otlxerwise, authorised the clerk to 
sign 4XS his agent. — Bell v. Balls, [1897] 1 Ch. 
663 ; 66 L. J..Ch. 397 ; 76 L. T. 254 ; 45 W. R. 
378 ; 13 T. L. R. 274 ; 41 Sol. Jo. 331. 

68. .] — Semble : the entry by an auc- 

tioneer’s clerk of the name of the purchaser of a 
horse <fc the price in the auctioneer’s sales ledger 
w^as not by an authorised agent so as to bind the 
purchaser. 

I take it as quite clear that the auctioneer’s clerk 


land indorsed on the conditions of sale 
memoranda of Uie names of purchasers 
& their bids, but the vendor’s name did 
not appear ; — lIe.Ui : th(^ memorandum 
was insidhelent under yUit. Frauds, & 
the adixinjf of his signature by the 
auctioiuHT a short time after the 
auction, heinpr after the det-eriuination of 
his implied authority as offent of the 
vendee, could not cure tlie defect. — 
McLka i\ J)KS Barhes (1849), 3 Nfld. 
L. U. 84.-* NFLD. 

66 i. Not on subsequent sale hy 

private bargain.] — An auctioneer, in- 
Bt.riie.ted to sell land in lots by auction 
for three defts., after selling some of the 
lots announced in the presence of two 
of defts. that if any one wanted buy 
he sliould come to his office & he would 
be pn^pared to treat for the purchase of 
the balance. Pltf. purchased a lot at 
the private sale from the auctioneer, Sc a 
memorandum of the transaction was 
siflmed by the auctioneer & the pur- 
chaser : — Held : even assuming an 
acquiescenco of the two defts., who were 
present at the invitation given Viy the 
auotionoer, blndinsr upon thomsolvoa & 
the otiior deft., yet as that invitation was 
only to come to his office, when he would 


bo prepartJd to treat as to the balance of 
the lots, the acquiescence did not give 
him any authority to l)ind defts. by a 
private sale. — Hart v. Pryor (1875), 
1 R. & C. 53. — CAN. 

h. Limited to the real contract.] 

— A corn- broker, on pltf.’s instructions, 
put up for sale a quantity of maize, 
which was slered at a distance from the 
auction room. Samples of maize were 
exhibited at the auction, & deft., who 
had not inspected the bulk, became the 
purcliaser, the biddings being signed by 
the auctioneer under the heading in his 
ledger — ^which was not shown to deft. — 
“ Sale of mixed maize. Ex Emma 
Peasant.” Deft, having subsotiuently 
refused to accept delivery, pltf. effected 
a resale & sued him for the loss thereon : 
— Held : as pltf. Intended to sell one 
bulk, & deft, to buy another, there was 
no contract between them, or If there 
was, it was a contract as to the bulk of 
which a sample had bocm exhibited at 
the auction, Sc the auctioneer had no 
authority to sign deft. *8 name to any 
but the real contract. — Megaw v. 
Moixor (1878), 2 L. R. Ir. 530.— IR. 

k. Sheriff or bailiff,] — A sale 

of goods by a sheriff or his bailiff under 


execution is within s. 17 of Stat. Frauds, 
& either of them may sign for the pur- 
chaser the memorandum in vsTiting, in 
the same manner as an auctioneer or his 
clerk. — Flintoft v. Elmore (1868), 18 
C. P. 274.— CAN. 

67 i. Avefione€r*8 clerk implied autho- 
rity to sign.] — The auctioneer himself 
need not sign the purchaser’s name, it 
may be done by his clerk at the time ; 
& the clerk of the owner of the goods 
sold, acting openly at the sale for the 
auctioneer, is his clerk to bind the pur- 
cliaser. — Sandpord v. O’Donoiiue 
(1841), 1 Ont. Dig. 379.— CAN. 

67 ii. .] — The signature of the 

clerk of an auctioneer on behalf of a 
ptirchaser is sufficient to charge the 
party purchasing, within Slat. Frauds.— 
Clarkson v. Noble (1815), 2 U. C. R. 
361.— CAN. 

67 iii. Awtionecr*s clerk no implied 
authority.] — At a sale by auction, certain 
flour was knocked down to deft., whose 
name was entered in the book by the 
auctioneer's dork ; — Held : deft, was 
not liable.— Pratt r. Rush (1879), 5 
V. L. R. 421.— AUS. 
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SecU 2 . — In regard to signature of memorandum* 
Pari IV. Sects, 1, 2 3 : Sub-sect 1.] 

has no authority t-o sign by general custom, 
Although there may he special circumstances to 
show that an auctioneer's clerk had authority to 
sign ; where the bidder by word or sign authorises 
the auctioneer's clerk to sign on his behalf, he makes 
him his agent to sign, although by the general cus- 
tom the auctioneer’s clerk would not be the bidder’s 
agent (Biackburn, J.). — Peirce v* Corf (1874), 
L. R, 9 Q, B. 210 ; 43 L, J. Q. B. 52 ; sub nom. 
Pierce r. Corf, 29 L. T. 919 ; 38 J. P, 214 ; 22 
W. R. 299. 

Annotations : — Apprvd. Bell v. Balls, [1897] 1 Ch. 663. 
Mentd. lUshton r. Whatmoro (1878), 8 Ch. D. 467 ; 
McCaiil r. Strauss (1883), Cab. & El. 106 ; Wylson v. 
Dunn (1887). 34 Ch. D. 569 ; Potter r. Peters (1895), 
64 L. J. Ch. 357 ; Dewar v. Mintoft, [1912] 2 K. B. 373. 

69. — ; — Unless by conduct of purchaser.] — In 

assumpsit by an auctioneer against a purciiaser for 
goods sold, an entry in the sale book by the auc- 
tioneer’s clerk who’ attendc^d the sale, & as each 
lot w’as knocked down named the purchaser aloud, 
& on a sign of assent from him made a note accord- 
ingly in the book, is a memorandum in writing by 
an agent lawfully authorised within Stat. Frauds, 
s. 17; for the clerk is not identified with the auc- 
tione<*r (wiio sues), in the business which he per- 
forms of entering the names, etc., he is impliedly 
authorised by the persons attending the sale to bo 
their agent. — Bird v. Boulter (1833), 4 B. & Ad. 
443 ; 1 Nly. Sc M. K. B. 313 ; 110 E. R. .522. 

Annotations: — Consd. Peirce r. Corf (1874), L. R. 9 Q. B. 
210. Distd. Hell r. Balls. (1897) 1 Ch. 663. Reid. Graham 
r. Mussoii (1839), 5 Bing:. N. C, 603 ; Durrell r. Evans 
(1862), 1 H. & C, 174, Ex. Ch. ; Murphy v. Boese (1875), 
44 L. J. Ex. 40 ; Re Roberts, Evans v. Roberts (1887), 
36Ch. D. 196. 

70. - Clerk taking down bids openly. > 

An auct ioneer’s clerk who takes down the biddings 
openly is considered the agent of both the seller & 
purchaser. — Murphy Boese (1875), L. R. 10 
Exch. 120 ; 44 L. J. Ex. 40 ; 32 L. T. 122 ; 23 
W. R. 474. 

71. — ■ Standing by.] — At a sale of real 

estate by public auction a lot was knocked down to 
A. as the highest bidder, Sc A. at the reque.st of the 
auctioneer’s clerk, w ho was acting under the direc- 
tion of the auctioneer, gave his name <fc addre.ss as 
the purchaser, & .stood by while the clerk filled hi.s 
name Sc address in the memorandum in the usual 
way, hut did not otherw ise sign the memorandum ; 
— Held : there was a sufficient signature by or on 
behalf of A. within Stat. Frauds. — Slms v. Landra y, 


[1894] 2 Ch. 318 ; 63 L. J. Oh. 535 ; 70 L. T, 630 ; 
42 W. R. 021 ; 8 R. 682. 

Annotations: — Diftd. Potter r. Peters (1895), 64 L. J. Oh. 
357 ; Dewar v. Mintoft, [1912] 2 K. B. 373. 

72. Knowledge of vendor.] — A vendor of 

real e.state : — Held : bound by the signature of the 
auctioneer’s clerk, thus ; ** Witness E. P. for Mr. S. . 
agent for the seller,” upon evidence of assent. — 
Coles v. Trecothick (1804), 9 Ve.s. 234 ; 1 Smith, 
K. B. 233 ; 32 E. R. 592. 

AnnoUdions : — Distd. Goshell v. Archer (1835), 2 Ad. & El. 
500. ^fd. Emmerson r. Heelis (1809), 2 Taunt. 38 ; 
Henderson v. Boniewall (1827), 1 Y, & J. 387 : Re 
Robinson, Kxp. Holdsworth & Farrand (1841), 1 Mont. D, 
& De G. 475 ; Potter v. I^etora (1895), 64 L. J. Ch. 357. 
Mentd. Randall v. Errington (1805), 10 Ves. 423 ; Blagden 
V. Bradboar (1806), 12 Ves. 466 ; Morse v. Royal (1806),. 
12 Ves. 355 ; Buckmaster v. Harrop (1807), 13 Ves. 456 ; 
Peacock v. Evans (1809), 16 Ves. 512 ; Kenieys v. Proctor 
(1813), 3 Ves. & B. 57 ; Copis v. Middleton (1817), 2 
Madd. 410; Kenney v. Wexham (1822), 6 Madd. 355 ; 
Graham v. Musson (1839), 7 Scott, 769 : (barter v. Palmer 
(1842), 8 Cl. & Fin. 657, H. L. ; Strickland r. Turner 
(1852), 7 Exch. 208 ; Tottenham v. Grefcn (1863), 32 
L. J. Ch. 201 ; Coles w. Bristow (1868), L. R. 6 Kep 149 ; 
Seal e. Claridge (1881), 7 Q. B. D. 516, C. A. ; PlouTight 
V. Lambert (1885), 52 L. T. 046 ; Luddy’s Trustee r. 
Poard (1886), 33 Ch. D. 500. 

73. Signature as witness to pur- 
chaser’s signature insufficient.] — ^A signature by an 
auctioneer’s clerk, in the character of witness merely 
to a contract for thf‘ .sale of property, which is signed 
by the purchaser alone, is not a sufficient signing of 
an agreement or Tiuunorandurn fir note thereof by 
an agent of the seller to satisfy Stat. Frauds. Qu. r 
whether a person who signs a document, expressly 
purporting to sign it as a witn(*ss, can be considered 
in any circumstances as signing the document in the 
character of a party or agent. — G osbell r. Archer 
( 1835), 2 Ad. Sc i:i. 509 ; 1 liar. & W. 31 ; 4 
Nev. Sc M. K. B. 485 ; 4 L. J. K. B. 78 ; 111 E. R. 
193. 

Annotations: — Mentd. Casaon v. Roberts (1862), 31 Boav. 
613 ; Scott V. Alvarez (1895), 43 W. R. 694, C. A. 

74. Sufficiency of memorandum — Entry of 
agent’s name — Ratification.] — Goods were sold by 
auct ion to an agent, & the auctioneer wrote the 
initials of the agent’s name, togf*ther with the prices 
oppositf^ the lots purchased by him, in the printed 
catalogue. The principal aft/crwards, in a lett(*r to 
the agent, recognised the purchase ; — Held : the 
entry in the catalogue Sc the lett^er, cou])h*d to- 
gether, were a sufficient memorandum of tlie con- 
tract- within Stat. Frauds. — Phillimorf: v. Barry 
(1808), 1 Camp. 513. 

75 . ^ — Purchaser present.] — An auc- 

tioneer is by implication an agent duly authorised 


69 i. Unless hy conduct of pur- 

chaser.] — ^At a sale by auction, w'here 
tlie auctioneor’B clerk writes the names 
of the purchasers for them in the auc- 
tioneer’s i)ook the purchaser is not 
bound, in the absence of evidence that 
he knew of this mode of proceeding, &, 
by acquiescence, authorised the clerk 
to write his name for him. — Hill v. 
Willis, Exors., etc. (1880), 6 V. L. R. 
193.— AUS. 

69 ii. Payment of deposit in- 

sufficient.] — -In an action for land sold, 
it appeared that tlie land in question 
was put up at auction under hand bills 
aisrn^ by pltfs., & having been knocked 
down to deft., his name was entered as 
purchaser in a book by the auctioue(‘r’H 
clerk, & he paid the deposit required 
down, but he afterwards refused to pay 
the subsequent instalments : — Ifeld : 
there was no contract for sale sufficient 
to satisfy Htat. Frauds. — Thomas v, 
Ross (I860), 19 U. C. R. 370.— CAN. 

69 iii. Unless announced at sale 

that clerk would sign for purchaser. ] — ^A 
paper used at the sale by auction of 


certain lands contained the conditions of 
sale, & the nunibers of the lots bid off 
by the several purchasers, upon which 
their names were written in j>encll 
opposite the lots purchastid, & after- 
w'ards covered over with ink by tbe 
auctioneer’s clerk, it havinK been 
announced before the sale that he would 
sign for the several purchascirs '.-—Held : 
a sufficient signing: of the contract within 
Stat, Frauds . — (;uookb v. Davis (1857), 
6 Gr. 317.— CAN. 

69 iv. Clerk's duty.] — An auctio- 

neer employed his clerk at a sale by 
auction t-o act as amaniiensiH, by 
writing dow'n in the sales book the name 
of each person to whom the lota were 
respectively knocked down '.—Held : to 
comi»ly with the requirements of 
Stat. Frauds, s. 17, the name ot each 
pui’chascT should be called out bj’’ 
tbe clerk before making the entry of 
the name in the sales i>ook. — Moas v. 
Cohen (1872), 3 V. L. R. 305.~AUS. 

74 i. Sufficiency of memorandum — 
Entry of purchaser's surname.] — A 
mcmorandiuu is ** signed,’" within Stat. 


Frauds, if only the surnnmo of the pur- 
chaser is written on it by tlie auctio- 
neer. — F'arquhar tJ. Billman (1901), 
40 N. H. R. 289.— CAN. 

74 ii. Entry of name on separate 

sheets. ] — The conditions of sale aiipeared 
in the printed bill of the sale, & were 
amiounccd by the auctioneer. The 
purchaser’s name was entered by the 
auctioneer’s clerk on one of several 
sheets of iiaper used by him at the sale 
for entering the purchasirH* names, but 
these sheets weni not attached to the 
printed liill : — IleUl : no contract within 
Stat. F'rauds. — Kaitlino v. J’aukin 
(1874), 23 C. P. ,569.— CAN. 

74 i'i. Signature given as agent for 

uymamed verulor.] — A contract for sale 
of land entered into by an auctioneer 
“ on aceoiint of the vendor ” & “ as 
agent for the vendor,” but not naming 
the vendor, is void under Stat, Frauds. 
But. where the vendor signed replies to 
requisitions on title referring to such 
contract ; — Held : there was then a suffi- 
cient signature imdor Stat. Fr mkJs. — 
Buxton v. Bellin (1877), 3 V. L. R. 
243.— AUS. 
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to sign a contract for the purchase of a real estate 
on behalf of the highest bidder, & his writing down 
the name of the highest bidder in the auctioneer’s 
book is a sufficient signature to satisfy Stat. Frauds. 
If the highest bidder is agent for another, the auc** 
tioneer’s signature of the bidder’s name will bind 
the principal, at least if the principal is present & 
consulting with the agent during the sale & makes 
no objection before the entry made in the book. — 
White v. Proctor (1811 ), 4 Taunt. 209 ; 128 E. R. 
809. 


AnnotaiionB : — Refd. Kenworthy v. Schofield (1824), 2 
B. & C. 945. Mentd. Ogrilvie v. Foljambe (1817). .3 Mer. 53 : 

^Mosson (1839), 8 L. J. C. P. 324 ; Bell v. Balls, 
[1897] 1 C3i. 663 ; JJcwar tJ. Mintoft, [1912] 2 K. B. 373. 


76. Spedflo performance.] — Specific 

performance was decreed against the purchaser of 
an estate by an agent upon the signature of the 
agent’s name by the auctioneer, who is an agent 
lawfully authorised for that purpose within Stat. 
Frauds. — Kemeys v, Proctor (1820), 1 Jac. & W. 
350 ; 37 B. B. 409 ; aff^. 3 Ves. & B. 57. 

AnnotaiioTM : — Refd. Kenworthy v, Schofield (1824), 2 B. 

C. 945. Mentd. Bell v. Balls, [1897] 1 Ch. 663. 

See, also, Nos. 279, 290, 291, post 

Generally.] — See Contract ; Sale op 

Goods ; Sale op Land. 

Stamp duty on memorandum.] — See Contract ; 
Revenue. 
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Sect. 1.— TIME AND PLACE OF SALE. 

77. Auction held in place adjoining street — ^Place 
of public resort under Vagrancy Act, 1824 (c. 83).] — 

A sale by auction, called by public placards, & held 
in a house & garden in & adjoining a public street 
to which sale the public had free acce.ss, & where a 
large number of persons were assembled *. — Held : 
a “ place of public resort ” within the above sect. — 
Sewell r. Taylor (1859), 7 C. B. N. S. 160 ; 29 
L. J. M. C. 50 ; 1 L. T. 37 ; 23 J. P. 792 : 8 W. R. 
26 ; 141 E. R. 776 ; suh nom. Ex p. Sewell 
(1860), 6 Jut. N. S. 582. 

78. Auction held in street — May be obstruction 
when improperly conducted.] — A bye-law imposed a 
penalty on any person who collected a crowd by 
brawling, fighting, singing, shouting, or otherwise 
so as to impede any part of a street. 0. held an 
auction & collected a crowd: — Held: (1) though 
holding an auction would not ordinarily amount to 
the offence, yet it might be so conducted as to 
amount to the offence if the degree of noise was 
excessive ; (2) it was for the justices to say if there 
was such excess. — Phillips v, Canham (1872), 36 
J. P.310. 

See, also, No. 337, post 

Auction held on Sunday.] — See Time. 

Whether auction disturbance of market rights.] — 

See Markets & Fairs. 

Whether sale at auction is sale in market overt.] 

— See Markets & Fairs ; Sale op Goods. 


Sect. 2.~STATUT0RY REGULATIONS. 

79. Exhibition of board with name at time of 
auction — Not bound to exhibit ** licensed auctioneer ” 
oyer door.] — An auctioneer is not now bound to ex- 
hibit over his door his name with the words 
‘‘licensed auctioneer” after it, but he is bound, 
under a penalty not exceeding £20, to exhibit in a 
conspicuous manner, during the whole time of 
holding a sale by auction, his full Christian name, 
surname, & residence. — I nland Revenue v. 
Seioenberg (1910), Daily Telegraph, July 29. 


80. Primfi facie evidence of identity of 
auctioneer.] — In trover against an auctioneer, proof 
that the name was written up in the auction-room, 
& that the person who was selling was addressed by 
that name by the bystanders, is primd facie proof 
of identity. — Collier v. Nokes (1849 ), 2 Car, & Kir. 
1012; 15L. T. O. S. 189. 

Production of licence.] — See Revenue. 

Regulations governing sale of unredeemed 
pledges.] — See Pawns & Pledges. 

Regulations governing sale of cattle in marts, 
etc.]— /See Markets & Fairs. 


Sect. 3.— SALES SUBJECT TO RESERVE AND 
VENDOR’S RIGHT TO BID. 

Sub-sect. 1. — Under Sale of Land by Auction 
Act, 1867 (c. 48), and Sale op Goods Act, 
1893 (c. 71), s. 58. 

81. Right to employ puffer — Must be specially 
reserved.] — Upon a sale of real estate by auction, 
under conditions stating that the sale is subject to a 
reserved bidding, it is illegal to employ a person to 
bid up to the reserved price, unless the right to do 
so is expressly stipulated for. — Oilliat v, Gilliat 
(1869), L. R. 9 Eq. 60 ; 39 L. J. Ch. 142 ; 21 L. T. 
522 ; 34 J. P. 196 ; 18 W. R. 203. 

82. Must be exercised strictly as reserved.] 

— Landed property was sold by public auction 
under conditions which stat-ed that the highest 
bidder should be the purchaser, & which reserved 
to the vendor the right to bid once by himself or 
his agent. The auctioneer bid three times with the 
sanction of the vendor, & then the vendor stated 
what the reserve price was, when a person bid 
beyond that sum & was thereupon declared the 
purchaser: — Held: (1) by rea.son of the biddings 
of the auctioneer the vendor had exceeded the 
limited right reserved to him by the condition of 
bidding once by himself or agent ; (2 ) tiie sale was 
voidable at the option of the purchaser, both at law 
& under the above Act of 1867. — Parfitt r. Jepson, 
(1877),46L. J.Q.B.529 ; 36L.T.251; 41 J. P.600. 

non-payment of the purchaao-money, a 
para«rraph of the statement of the 
defence alleg^ed that the bidding' at the 
auction was not bond fide, tiiree of the 
biddings being made by a “ pufler ” : — 
Held: although s. 3 of 30 & 31 Viet, 
c. 48, defined the word “ puffer for the 
purposes of that stat., the term as used 
in the statement of defence was ob- 
jeclionablo as conveying no definite 
legal signification, tliere being nothing 
to show that the word was used in its 
statutory sense. — Jones v. Quinn 
( 1878), 2 L. R. Ir. 516 ; 13 I, L, T. 16 ; 
40 L. T. 135.— IR. 


PART IV. SECT 1. 

1. Sale after surtset — Dutch auction 
-Auctioneers’ Act, 11 Viet. {No. 16).] — 
A sale after sunset by “ Dutch auction ” 
— i.e., where goods are offered at a di- 
minishing pri<.K^ & the first bidder is the 
purchaser - is not prohibited by s. 24 
of the above Act. — Nx p. Hamilton 
(1882), 3 N. 8. W. L. R. 89.— AUS. 


PART IV. SECT. 2. 

m. Tog sale — Fairly dt openly con- 
ducted — Land Registry Act Amendment 


Act, 1901.] — The fact that an auctioneer, 
selling at a tax sale, acta as agent, for the 
purchaser is not suftlcient. to set aside 
the sale as nt>t being “ fairly & openly 
conducted ” within s. 3 of the above 
Act.-“ IJKAvis V, Stewart, 20 B. C. R. 
450.— -CAN. 

PART IV. SECT. 3, SUB-SECT. 2. 

n. “ Puffer ** defined — Ambiguous 
expression apart from Statute .] — In an 
action by vendor against purchaser for 
breach of contmet in not completing 
the purchase of land sold by auction, 
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Sect, 3.— Sales subject to reserve and vendor’s right 
to hid : Suh^sect. 2.J 

Sub-sect. 2. — ^Apabt from Sale of Land by 
Auction Act, 1^67 (c. 48), and Sale of 
Goods Act, 1893 (c. 71 ), s. 58. 

83. Employment of puffer vitiates sale.] — The 

basis of all dealings ought to be good faith ; so, 
more especially in these transactions, where the 
public are brought together upon a confidence that 
the artich‘s set up to sale will be disposed of to the 
highest real bidder ; that could never be the case, 
if the owner might secretly & privately enhance the 
price, by a person employed for that purpose ; yet 
tricks & practices of this kind daily increase, & 
grow so frequent, that good men give in to the ways 
of the bad <te dishonest^ in their own defence. But 
such a practice wjis never openly avowed. An 
owner of goods set up to sale at an auction never yet 
bid in the room himself. If such a practice were 
allowed, no one would bid. It is a fraud upon the 
sale, & upon the public. The disallowing it is no 
hardship upon the owner. For if he is unwilling his 
goods should go at an under price, he may order 
them to bo set up at his own price, &; not I ower : 
such a direction would be fair (Lord Mansfield, 
C.,L).- Bkxwkll V. Christie (1770), 1 Cowp. 395 : 
98 E. B. 1150. 

Annoiatinvs : — Folld. Howard v. Castle (179fi), 0 Term Rep. 
642. Reid. Twininj? v. Morrice (17SS), 2 Bro. C. C. 326 ; 
Smith r. ('larke (1806). 12Vea. 477 ; Crowder r. Austin 
(1S26), 2 C. & 1*. 208 ; Green v, Baverstock (1H63), 14 
C. B. N. S, 204. 

84. Pltf . put up a horse for sale at a 
public auct ion, &. sent his servant to bid for him to 
enhance the price. The last bond fide bid was £12, 

& the horse was ultimately knocked down at £29 : 

■ — Held: the bidding by the servant was a fraud 
upon t he purchas(^r, the sale was void. — C rowder 
V. Austin (1820), 3 Bing. 368; 11 Moore, C. P. 
283 ; 4 L. J. O. S. O. P. 1 18 ; 130 E. B. 555. 

85. Without declaring employment.] — If 
the owner of goods or an estate put up to sale at an 
auction employ puffers to bid for him, without 
declaring it, it is a fraud on the real bidders, & the 
highest bidder cannot bo compelled to complete the 
contract. — H oward v, Castle (1796), 6 Term Kep. 
642 ; 101 E. R. 748. 

Annoiatio7is : — Consd. Bramlcy v. Alt (1798), 3 Ve8. 620. 
Ezpld. Smith r. Clarko (18(i6), 12 Ves. 477 ; Crowder v. 
Austin (1826), 11 Moore, C. 1*. 283. Consd. Thornett v. 
Haines (1846), If} M. & \V. 367. Refd. Bcxwell r. Christie 
(1776), 1 Cowp. 395 ; Fuller u. Abrahams (1821). 6 Moore, 

C. P. 316 ; Green v. Baverstock (1863), 14 C. B. N. S. 201, 

86. -.}~If the owner of an estate put 
up for sale by auction employs a pei'son to bid for 
liim, the sale is void, although only one such person 


is employed, & although he is only to bid up to a 
certain sum, unless it is announced at the time that 
there is a person bidding for the owner. — Wheeler 
V. Collier (1827), Mood. & M. 123. 

Annotations: — Dbtd. Birch v. Ranson (1831), 1 L. J. Ch. 

42. Consd. Thornett r. H^nes (1846), 15 M. & W. 367. 

Refd. Green v. Baverstock (1863), 14 C. B. N. S. 204. 

Hentd. Dobell v. Hutchinson (1835), 3 Ad. & El. 355 : 

Laythorpe v. Bryant (1836), 2 Hodg. 25 ; Williams v. 

Byrnes (1863), 1 Moo. P. C. C. N. S. 154. 

87. -Where sale declared without reserve.] — 

Estates were put up to sale, & in the particulars of 
sale it was stated that they were to be sold ** with- 
out reserve.” The vendors employed a puffer, who 
actually bid at the sale ; — Held : a bill for specific 
performance would not lie against the purchaser at 
such sale. — M eadows v. Tanner (1820), 6 Madd. 
34 ; 56 E. R. 807. 

Annotations : — Refd. Thornett v. Haines (1846), 15 M. 8c W. 

367 ; Robinson v. Wall (1847), 2 Ph. 372. 

88. ^ — Where a sale by auction is 

advertised or stated by the auctioneer to be “ with- 
out reserve,” the eiiiployment by the vendor of a 
puffer to bid for him, without notice, renders the 
sale void, & entitles the purchaser to recover back 
his deposit from the auctioneer. — Thornett v. 
Haines (1846), 15 M. & W. 367 ; 15 L. J. Ex. 230 ; 

7 L. T. O. S. 264 ; 153 E. R. 892. 

Annotations : — Folld. Green v. Baverstock (1863), 14 C. B. 

N. S. 204. Refd. Warlow v. Harrison (1859), 1 E. & E. 

309. Ex. Ch. ; Parfitt v. Jepson (1877), 46 L. J. Q. B. 529. 

89. .] — Where property is advertised 

to be sold “ without reserve,” such advertisement 
is understood to exclude any interference by the 
vendor, either direct or indirect, which can in any 
possible circumstances affect the right of the high- 
est bidder, whatever may be the amount of his bid- 
ding, to be declared the purcha.ser ; & any evasion 
of that engagement on the part of t he vendor, being 
a violation of his contract wdth the public, will dis- 
entitle him to the aid of a ct. of equity to enforce 
the sale. Where previous to a sale of a life interest, 
advertised to be ” without reserve,” the vendor 
entered into a private agreement with another that 
the latter should bid a certain sum at the auction, 

& be purchaser at that sum unless a higher sum 
were bid, a bill by tlie vendor for specific perform- 
ance against a third party who had been declared 
purchaser at the auction, though for a much higher 
price, was dismis.sed. — Robinson v. Wall (1847), 2 
Ph. 372 ; 16 L. J. Ch. 401 ; 9 L. T. O. S. 389 ; 11 
Jur. 577 ; 41 E. R. 986. 

90. .} — A declaration alleged that 

deft, exercised the trade of an auctioneer & was 
employed to sell by public auction certain hors€*s, & 
advertised that there would be sold by auction a 


83 i. Kmplnyment of puffer vUiaies 
sale.] — The foet of pufiFers being em- 
ployed by a vendor at a public gale of a 
number of lota, although none were 
proved to have bid on the particular lots 
which the vendee agreed to purchase, 
was a gf>od ground of answer to a bill 
by the vendor for gpecitlc i»crforniance. — 
Jennings v. Hart (1875), 1 11. & C. 15. 
—CAN. 

83 ii. .L~Pltf. filed a bill for 

specific performance of a contract 
alleged to be made at an auction sale of 
lands, at whi<;h pltf. was a bldder. 
l>eft. set up that pltf. was a puffer, 8c 
the sale illegal. Idtf moved to strike 
out the allegations as scandal & im- 
p«*rtineriee ; & deft, moved that pltf. 
submit t-o examination, he having re- 
fused to answer questions relating to 
the alleged fraudulent features of the 
transaction : — field : the matter was 
not scandalous, 8c pltf. must answer aU 
proper questions. — Jones v.JBunting- 
UON (1870), 3 Ch. Oil. 117.— T5aN. 

88 lil, .) — Where the vendor’s 

bidder after all real bidders except the 


vendee had dropiied out ran the vendee 
up by small bids to a pricjc far in advance 
of the value of the arti<*lc sold, it was 
held that a fraud had been practised on 
the vendee & the sale could not stand. — 
Wright v, Bentley (1913), N. S. R. 
634.— CAN. 

83 iv. — It is unlawful tor a 

vendor to bid at a sale of his own goods, 
& for the auctioneer to take sueli bid, 
unless t he right to bid was reserved to 
him.“ CiiniHTiE V. Quaive (1906), 26 
N, Z. L. It. 495.— N. Z. 

87 i. Upset price .] — The objec- 

tion to allowing a person who has the 
coi>diict of a sale to bid disaxipears 
when tlie property is sold at an ii]»Het 
price, instead of subject to a reserve 
bid. — G kikhrach v. Hogan (1915), 8 
W. W. R. 356.-~CAN. 

p. Bidding by cestui guc trust.) 

— Trustees exposed the trust-property 
to sale by public auction. The upset 
price was offered by A., & after a com- 
petition between him 8c B. the property 


W8W knocked down to th(; latter. There 
was no other offerer. A. was the sole 
residuorj’^ legatee under the trust settle- 
ment ; — Held : A. was, though not the 
nominal, the virtual seller, 8c his 
biddings wore, therefore, illegal, as 
being contrary to the bona fidcs of the 
contract between a seller by public 
auction & the public. — F auu>S v. 
Corbett & Miller (1859), 31 Sc. Jur. 
313; 21 Dunl. (Ct. of Sess.) 587. — 

SCOT. 

q Buying in without notice,]- 

Thr vendor cannot agree with the 
auctioneer to buy in at a reserve price 
without giving noticre that tho sale Is 
subject to nsserve. — Brodie v. Dowell 
(1894). 2 S. L. T. 9.— SCOT. 

....... the sale of a 

ship announced to at the pleasure of 
the CO.. A. bid £260. I'he auctioneer 
then bought in the ship for £300. Sub- 
sequently tho ship was put up for sale 
a second time & sold for £325 : — Held : 
the auctioneer was not entitled to buy 
in the ship. — Cree v. Dunne (1810), 
16 Fao. Ooll. 66. — SCOT. 
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mare, ** the property of a gentleman, without re- 
serve,** that pltf. attended the sale & became 
the highest bidder, &; “ deft, became & was the 
agent of pltf. to complete the contract, on behalf 
of pltf,, for the purchase of the mare, but wholly 
omitted & refused so to do,** whereby pltf. was 
deprived of the benefit of the contract. Pleas ; 
(1) not ^ilty ; (2) that pltf, was not the highest 
bidder ; (3) that deft, did not become pltf.*s agent 
as aforesaid. On the trial it was proved that deft, 
advertised the sale of the mare & issued particulars 
stating it to be “ the property of a gentleman, 
without reserve.** Pltf. made a bid ; the owner of 
the mare bid higher. Pltf., having found out that 
the last bidder was the owner, refused to make a 
further bid, & deft, knocked tiie mare down to the 
owner, but it did not appear that deft, knew that 
the last bidder was the owner. Pltf. tendered the 
amount of his own bid, & required deft, to deliver 
to him the mare, which deft, refused to do : — Held : 

(1) deft, was entitled to judgment, the issue on the 
third plea not having been sustained by pltf.; 

(2) deft, might have been liable to pltf. on a 
declaration complaining that deft, had undertaken 
to sell the mare without reserve, & had not done so. 

The sale was announced by them to be ** without 
reserve.” This means that neither the vendor nor 
any person in his behalf shall bid at the auction, 
& that the property shall be sold to the highest 
bidder, whether the sum bid be equivalent to the 
real vaiue or not. The auctioneer has contracted 
that the sale shall be “ without reserve,” &; the con- 
tract is broken upon a bid being made bv or on 
behalf of the owner, whether it be during the time 
when the property is under the hammer, or it be 
the last bid upon which the article is knocked 
down; in either case the sale is not ‘‘without 
reserve,” and the contract of the auctioneer is 
broken (Martin, B.). — Wablow v, Harrison 
(JH59), 1 E. & E. 309 ; 29 L. J. Q. B. 14 ; 1 L, T. 
211 ; 6 Jur. N. S. 66 ; 8 W. R. 95 ; 120 E. R. 925, 
Ex. Ch. 

Annotatioiis : — Consd. Mainprice v, Westloy (1865), 6 B. & S. 

420 ; McManus v. Fortescuo, (1907] 2 K. B. 1, C. A. Rofd. 

Harris u. Nickerson (1873), L. K. 8 Q. B. 286. Mentd. 

Wiloy V. Crawford (1861), 1 B. & S. 265, Kx. Ch. ; He 

Afrra & Mastonnan’s Bank, Ex p. Asiatic Bankinfi: Corpn. 

(1867), 2 Ch. App. 391, L.JJ. ; Woolf v. Horne (1877), 

46 L. J. Q. B, 534 ; Johnston v. Boyes (1899), 68 L. J. Ch. 

425 ; Kainhow v. Howkins, [1904] 2 K. B. 322. 

91. Where sale not announced to be with- 

out reserve.] — The vendor of goods at a sale by pub- 
lic auction not announced to be without reserve 
secretly employed a person to bid for him. The 
goods were knocked down to deft, the highest bid- 
der, who subsequently refused to complete his con- 
tract, & the goods were ultimately resold at a loss. 
In an action for the loss sustained : — Held : the 
secret employment of the bidder by pltf. was evi- 
dence to go to the jury in support of a plea of fraud. 
— Green v, Baverstock (1863), 14 C. B. N. S. 
204 ; 2 New Rep. 128 ; 32 L. J. C. P. 181 ; 8 L. T. 
360 ; 10 Jur. N. S. 47 ; 143 E. R. 421. 

Annotation : — Consd. Parfltt v. Jepson (1877), 46 L. J. Q. B. 

529. 

92 . Sale under extent — Bidding reserved to 

Crown agent.} — The employment of a puffer at a 
sale by auction of property seized under an extent 
by an agent of the Crown, to whom a bidding is re- 
served by the conditions of sale, vitiat.es the sale. 
The misconduct of the purchaser does not pre- 
clude him from objecting to the employment of a 
puffer at a sale by auction. — R. v. Marsh (1829), 
3 Y. & J. 331 ; 148 E. R. 1206. 

93. At law — ^Different rule In equity.] — 

Where property is put up for sale by auction, with 
the usual condition that the highest bidder shall be 
the purcViaser, & without any stipulation as to the 
reservation of a bidding by the vendor, the rule at 


law is that such condition prevents the vendor from 
interposing any reservation, & a bidding by the 
vendor or his agent in such circumstances will, in a 
ct. of law, be treated as no bidding. Qu, : whether 
a different rule exists in equity, & whether vendors 
are considered by cts. of equity to be at liberty, 
without express stipulation, to reserve a bidding 
to themselves, or, in other words, to employ a per- 
son to bid for them up to a reserved price. — -Morti- 
mer V, Bell (1865), 1 Oh. App. 10 ; 35 L. J. Oh. 25 ; 
13 L. T, 348 ; 29 J, P. 803 ; 11 Jur. N, 8, 897 ; 14 
W. R. 68, C. A. 

Annotation : — Consd. Parfltt v. Jepson (1877), 46 L. J. Q. B. 

629. 

94. Not where there have been real bidders 
as well as puffers.] — Semhle : where all the bidders 
at an auction, except a purchaser, are merely 
puffers, the sale is fraudulent against such pur- 
chaser, but where there are any re^ bidders who bid 
against each other, the biddings of the puffers will 
by no means render the sale invalid. — C hristie v, 
A.-G. (1796), 6 Bro. P. C. 620 ; 2 E. R. 1239. 

95. Not where puffer declared by auc- 

tioneer.] — Deft., purchaser of a meadow bv auction, 
objected that the lot was raised to an extravagant 
price by puffing. The auctioneer had declared the 
person bidding for pltf. The lot was put up at 
£900, deft, bid £910, the person bidding for pltf. 
£920, & the lot was knocked down to deft, for £950. 
Specific performance was decreed with costs. — 
Bowles V. Round (1800), 5 Ves. 50S ; 31 E. R. 701. 
Annotation: — Mentd. Ashburner v. Sewell, [1891] 3 Cb. 405. 

96. Declaration not heard by pur- 
chaser.] — Property, the subject of a suit, was put 
up to sale by auction under the decree of the ct., 
the decree giving leave to all the parties (including 
pltf., the mtgee. in possession, who had the conduct, 
of the sale, whose mtge. debt exceeded the value 
of the property) to bid at the sale. The particulars 
of sale stated nothing about this leave to bid. nor 
did they state whether the sale was with or without 
reserve. At the sale the rntgee. bid against the 
person who was ultimately declared purchaser, but 
ceased to bid when the price reached covered the 
amount of the mtge. debt. Purchaser afterwards 
petitioned the ct. that he might be discharged from 
his contract, alleging that he had dLscovered that 
the estate was of much h^ss value than the price at 
which it was knocked down to him, & that the 
mtgee.’s biddings were puffing biddings, invalidat- 
ing the sale. The evidence showed that the auc- 
tioneer stated in the auction room that the property 
was sold without reserve, & would be knocked down 
to the highest bidder, & that all the parties to the 
suit had leave to bid at the sale ; but the purchaser 
swore that he heard only the statement that the 
sale was without reserve : — Held : the purchaser 
could not, on this ground, be discharged from his 
contract. Semhle : if the auctioneer had merely 
stated that the sale was without reserve, the sale 
would have been void- — D immock v, Hallett 
( 1866), 2 Ch. App. 21 ; 36 L. J. Ch. 146 ; 15 L. T. 
374 ; 31 J. P. 163 ; 12 Jur. N. S. 953 ; 15 W. R. 93, 
L.JJ . 

Annotations: — Mentd. Whlttcmore v. Wblttemore (1869), 

L. R. 8 Eq. 603 ; PhiUips v. Miller (1874), 43 L. J. C. P. 

74 ; Goddard v. Jeffreys (1881), 51 L. J. Ch. 57 ; Re Terry 

& White’s Contract (1886), 32 Ch. D. 14, C. A. 

97. Not where purchaser knows there are 
puffers.] — 4.> being requested to attend an auction 
to bid for the vendors, declined, saying he intended 
to bid for himself. The estate was put up in lots, & 
three in-bidders were appointed, without notice ip 
the persons present. A. purchased two lots, but it 
did not appear whether or not his biddings were 
upon those of the respective in- bidders. Assuming 
that they were severally appointed to bid for respec- 
tive lots", & that some one of them bid upon each of 
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. 2. Sects* 4 (fc 5.j 

the lots purchased by A. i^Held : (1 ) it could not 
bo inferred that A.’s biddings were upon those of a 
puffer ; (2) he, at any rate, could not claim relief 
for want of notice, because he knew that biddings 
would be made for Uie vendors ; (3) specific per- 
formance should be decreed. Semble : there being 
one bidder for the vendors upon each lot, without 
public notice, is not in itself sufficient to vitiate the 
sale, at least if the final bidding is not upon that of 
a puffer. — BirchIv. Hanson (1831), 1 L. J. Oh. 42. 

98. Not where employed to bid up to re- 

serve figure.] — ^At an auction one person only bid 
for the vendor to £75 an acre, upon a private notice 
to’the auctioneer. Then after a contest with real 
bidders the estate was bought at £101 17«. an acre, 
&:lthe purchaser some days afterwards paid the 
duty. He was decreed to perform iVie contract 
with costs. — Bramley V* Alt (1798), 3 Vcs. 620 ; 
30E. R. 1186. 


ployed at the sale, the ct. decreed specific perform- 
ance, the purchaser declining to have the v&idity of 
the contract tried in a ct. of law. Qu* : whether 
the declarations of an auctioneer at a sale to the 
effect that there are no puffers are receivable in 
evidence, unless the expressions used are put in 
issue by the pleadings. — Woodward v* Miller 
(1845), 2 Coll. 279 ; 15 L. J. Ch. 6 ; 6 L. T. O. S. 
167 ; 9 Jur. 1003 ; 63 E. R. 734. 

Annotatiom : — Consd. Thornett r. Haines (1846), 15 M. & W. 

367. Reid. Mortiraor v. Bell (1865), 1 Ch. App. 10, L.C. 

102. .] — Though a puffer ought not to 

be employed to screw up the price, or take advan- 
tage of the ignorance of other bidders, yet a pro- 
gressive bidding to a fixed or reserved bidding by a 
person employed by the vendor, without the 
knowledge of the other bidders, will not necessarily 
be deemed to be taking an advantage of their 
ignorance. — ^Flint v* Woodin (1852), 9 Hare, 
618 ; 22 L. J. Ch. 92 ; 19 L. T. O. S. 240 ; 16 Jur. 
719 ; 68 E. R. 660. 


AnnotatioTis .‘—RM* Smith v. Clarke (1806), 12 Vea. 477 ; 

Mortimer v. Bell (1865), 1 Ch. App. 10, L.C. Mentd. Bell 

V. Balls (1897), 76 L. T. 254. 

99. — The circumstance that a per- 

son bid at an auct ion under the private direction of 
the vendors, for the purpose of jjreventing a sale 
under a sum, specified as the value, is no objection 
to a specific performance, especially in a case where 
the vendors were assignees under a commission of 
bkpcy., ^ the purchaser was not present, but pur- 
chased by an agent. Qu. : whetiier bidding at an 
auction on the part, of the vendor, for the purpose 
of enhancing the price, vitiates the sale, & prevents 
specific performance.— Smith v* Clarke (1806), 12 
Ves. 477 ; 33 E. R. 180. 


•Annoiaiioiis : — Refd. P’liiit v. Woodin (1852), 9 Hare, 618 
Mortimer v. Bell (1865), 1 Ch. App. 10, L.C. 


$ 


100. No averment that no real bidder.] 

—A bill was filed by exors. to compel deft., the best 
bidder at a sale by auction of testator’s house, to 
complete his purchase. The answer stated that per- 
sons were employed to bid, & did bid, for pltfs., for 
the purpose of fraudulently advancing the price 
above its fair value, but it was not averred that 
there was no real bidder. In fact, one person only 
was employed, & bid, for the vendors. Specific 
j)erformance was decreed, but upon a rehearing the 
bill was dismissed upon tenns. — C^onolly v* Par- 
sons (1797), 3 Ves. 625, n. ; 30 E. R. 1188. 

101. .] — At the sale of an estate by 

public auction, one of the conditions being that the 
highest bidder should be the purchaser, a person 
at tended who had no intention of being a purchaser 
but was employed by iiie vendor to bid in order to 
prevent t he property from being .sold at an under 
value, & this person made several biddings till he 
reached the sum of £650, when he ceased to bid. 
The property was afterwai'ds purchased for £690, it 
being probable there were several intermediate 
bids. Upon the purchaser objecting to perform his 
cont ract, on the ground that puffers had been em- 


Annotations : — Re!d. Mortimer v. Bell (1865), 1 Ch. App. 10, 

L.C. Mentd. McMurray v. Spicer (1868), L. R. 6 Eq. 527. 

103. Proof of pufllng — ^Agreement to allow bidder 
discount.] — An agi'eement between the owner & a 
bidder at a sale by auction to allow the latter dis- 
count if he becomes the bidder is a gross fraud 
(Lord Mansfielt>. C.J.). — Bkxwell v* Ciiristib 
(1776), 1 Cov-p. 395 ; 98 E. R. 1150. 

Annotations : — Coned. Howard v. Castle (1796), 6 Term Rop. 

642 *, Smith v. Clarke (1806), 12 Ves. 477. Refd. Twining 

15. Morrice (1788). 2 Bro. C. C. 326 ; Green v. Baverstock 

(1863), 14 C. B. N. S. 204. 

104. Indirect evidence admissible.] — In order 
tx> render a sale invalid, on the ground of puffing, it 
is not necessary to connect the puffer with the prin- 
cipal by direct proof ; indirect evidence is sufficient 
for iiiis purpose. — Thornett v* Haines (1840), 7 
L. T. O. H. 264. 

105. Puffing must be specially pleaded.] — In an 

action of assumpsit for not completing ttie purchase 
of a house, deft, cannot, under the general issue, 
set up as a defence tliat the sale was a sale by auc- 
tion, & void on the ground of xiuffing, as this must 
be .specially pleaded. — IcELY v. Grew (1834), 6 
C. & P. 671. 

106. Fictitious bids by parties without knowledge 
of vendor — Sale not invalid.] — At an auction for tlie 
sale of some mlged. property sold by order of the 
ct., a person, acting in the interest of the mtgor., 
who had no intention of purcliasing the property, 
& no means of so doing if it were sold to him, bid 
for it, & ran up the price considerably above the 
reserve, when it was knocked down to deft. Pltfs., 
the Tntg<'es., who had the conduct of the sale, liad 
no knowledge of this dishonest bidding, & were not 
party to it in any way — Held : pltfs. could enforce 
the contract. — Union Bank of London v. Mun- 
ster (1887), 37 Ch. D. 51 ; 57 L. J* Ch. 124 ; 57 
L. T. 877 ; 52 J. P. 453 ; 36 W. R. 72 ; 4 T. L. R. 29. 

107. ,] — A horse advertised for sale by 

auction as the property of D. was sold privately 


105 i. ruffing must he specially pleaded. ] 
— One of several creditorB, acting on his 
own behalf, bid & W€i8 preferred to a 
purchase at an auction under a bond &c 
disposition in security. An unsuccessful 
bidder brought an action for reduction of 
the minute of enactment & preference, 
& lor declarator that he was entitled to 
the property at his bid. Ho pleaded 
that, by bidding, the bondholder, being 
one of the sellers, had acted illegally ; 
but he did not aver that there was col- 
lusion between the purchaser & the 
other bondholders, or that the property 
had been bought on their behalf. The 
ct. dismissed the action, holding that 
pursuer, being a third party, could only 
succeed on the ground that the pur- 
chaser was not a bond fide bidder, St 


. that had not been averred. — W iuqht v. 
j Buchanan, [1917] S. C. 73.— SCOT. 

I 

106 i. Fictitious bids not puffing .] — A 
sale of lands by auction being about to 
take place, an intending purchaser was 
told by a person who had previously 
purchased a portion of tbe same pro- 
perty that he intended buying addi- 
tional portions thereof, & that he was 
prepared to go as high as £100 per 
acre for that portion which he int>ended 
to buy. By an arrangement between 
the owner of the estate & this person It 
was agreed that he should have the lots 
desired by him at the same price as he 
had paid for his first purchase, no matter 
at what price they might be knocked 
down to him ; they were accordingly 


bid off by him at a rate much higher 
than that formerly paid : —Held : this 
was not puffing, although it might have 
the effect of misleading the intending 
purchaser. — C kookh v. Davib (1857), 
6 Gr. 317.— CAN. 

8. No right to withdraw goods where 
sale without reserve.] — J^anble: where 
goods are sold by auction it will ordi- 
narily be a reasonable precaution to fix 
reserve bid ; but unless the auction 
sale is expressly “ without reserve ** 
the seller can at any time before the 
goods are knocked down to a bidder by 
the auctioneer withdraw them from 
sale. — ^V anstonb v* Scott (1908), 8 
W. L. R. 919 ; 1 Alta. L. R. 462 ; 9 
W. L. R. 267.— CAN. 
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before the sale to A., who instructed the auctioneer 
to put u}) the liorse. The horse, which the auctioneer 
described as the property of D., was knocked down 
to pltf., A. having run up the bidding. D. was 
aware of the misdescription, but not of the fact 
that A. had run up the bidding : — Held ; the sale 
was not vitiated on that ground. — Whurr v. 
Devknish (1904), 20 T. L. B. 385. 

108. Bidding with intention to buy — Concealment 
— Sale set aside.] — One of the members of an insol- 
vent firm was separately insolvent & non compos ; 
another was separately adjudicated bkpt. In order 
to procure a title to the separate interest of the non 
compos partner (whose separate creditors would not 
enlor into an arrangement for releasing it) one of 
the creditors, who was also a separate creditor of 
the bkpt. partner, obtained an execution against 
the non compos partner, & sold by the sheriff at 
auction, expecting & intending to purchase himself, 
& sent a clerk to bid up to £150. Pltf. purchased at 
£151, the property being quite worthless : — Held : 
such concealment of circumstances as to justify the 
sale being set aside, with costs. — Smith v. Harri- 
son (1857), 2(5 L. J. Ch. 412 ; 29 L. T. O. S. 11 ; 3 
Jur. N. 8. 287 ; 5 W. B. 408. 

109. Effect of auctioneer disclosing reserve price — 
Contrary to instructions.]— An estate was put up for 
sale by auction & bought in, as the bidding did not 
reach the price fixed by the ct. The auctioneer, 
before he left the desk, made known the reserved 
price, & a person who had been present at the sale 
agreed to become the purchaser at that sum ; he, 
accordingly, signed the bidding paper & paid the 
deposit : — Held : the sale was good, <fe he could not 
dispute the sale or the contract, or repudiate the 
purchase. — Else v. Barnard, Ex p. Courtauld 
(18(50), 28 Beav. 228 ; 29 L. J. Ch. 729 ; 2 L. T. 
203 ; (5 Jur. N. S. (521 ; 54 E. B. 353. 

110. Effect of bona fide mistake in instructing 
auctioneer — Regarding reserve price.] — Where a 
vendor made a bond fide mistake as to the authority 
which he had given to the auctioneer, &. the pro- 
perty was knocked down to a purchaser for a Jess 
sum tlian the vendor considered that he had in- 
structed the auctionc*er to sell at-, the ct. refused to 
decree specific performance of the contract at the 
inst-ance of the purchaser. — D ay v. Wells (1861), 
30 Beav. 220 ; 25 J. l^ 787 ; 7 Jur. N. 8. 1004 ; 9 
W. B. 857 ; 54 K. B. 872. 

Annotation : — Refd. Bell v. Balls, [1897] 1 Ch. 063. 

Mock auctions & crimes in regard to sales by 
auction.] — See Criminal Law Procedure. 


Sect. 4.— ADVERTISEMENT OF THE AUCTION. 

Rights of an intending purchaser when the 
property advertised is not put up for sale. See 
No. 335, posL 


Sect. 5.— PARTICULARS AND CONDITIONS OF 

SALE. 

See, also. Part III., Sect. 1, ante, 

111. Authority to draw up.] — Qu, : as to the 

authority of an auctioneer to draw up conditions of 
sale. — P ike v, Wilson (1854), 1 Jur. N. S. 59. 

112. Duty in regard to particulars.] — By a public 
Act a CO, were authorised to raise money (infer alia) 
by granting annuities for term of years, or for life. 
The Act did not contain any provision that the 
annuities should or should not be redeemable. The 
CO., however, in the original grant, reserved to them- 
selves a power of redemption : — Held : in these 
circumstances an auctioneer putting up to sale one 
of these annuities was bound, in his particulars of 
sale, to describe it as a redeemable annuity, & was 
liable to refund the purchaser his deposit for omit- 
ting to do so. 

^ It is of great consequence to the public that auc- 
tioneers, who take upon themselves to describe in 
their particulars the property to be sold, should 
truly describe it, for the buyers act on the faith of 
those descriptions. We ought not, therefore. Id be 
astute in curing the defects which are apparent on 
the face of these particulars (Abbott, C.J.). — 
Coverley V. Burrell (1821), 5 B. & Aid. 257 ; 106 
E. B. 1186. 

Annotation : — Refd. Grosvenor v. Green (1858), 32 L. T. O. S. 

2.52. 

113. Communication of conditions — Vifhat is suffi- 
cient.] — Where the conditions of sale are printed & 
pasted up under the auctioneer’s box, <& the auc- 
tioneer declares that the conditions are as usual, 
there is sufficient notice to purchasers of the con- 
ditions. — Mesnard V, Aldrij>oe (1801), 3 Esp. 
271. 

114. As altered — Not heard by bidder.] — 

Premises were advertised to be sold according to 
certain printed particulars & conditions of sale. 
Before the sale took place, several of the printed 
copies were altered by the vendor’s solr., who intro- 
duced in writing a reservation of a right-of-way to 
other premises belonging to the vendor. Several of 


PART IV. SECT. 4. 

t. Judicial sales — Form of adt'cr- 
(tflcmp/iM— AdvertisementH for sales 
should be as sliort as possible ; the 
short style of the cause & a short de- 
scription of the property & improve- 
ments is sufficient, & no merely formal 
parts, such as convey no information to 
intending purchasers, should be in- 
serted therein. — B axter v. Finlay 
(1864), 1 Ch. Ch. 230.— CAN. 

PART IV. SECT. 6. 

118 i. Communication of conditions — 
Necessity of proof.] — At a sale by 
auction, the conditions of sale em- 
powered the vendor to resell, if the 
purchaser made default within a speci- 
tlod period, & to charRO the i>urchaser 
with his loss. In an action by the 
vendor : — Held : (1) the purchaser was 
bound by the conditions ; (2) it was not 
necessary to show that the conditions 
were read or exhibited at the sale. — 
Lainu Si. Sons v. Hain (1853), 15 
Dunl. (Ct. of Sess.) 667 ; 25 Sc. Jur. 
405.— SCOT 

118 ii. Exposed but noi read by 

urchaser.] — Printed conditions of sale, 
elng up in conspicuous places in the 


auction room, are binding upon a pur- 
chaser who knows of their existence, 
altliouffh he has not read them. — 
White & Co., Ltd. v. Dougherty 
(1891), 18 R. (Ct. of Sess.) 972 ; 28 

Sc. L. R. 732.— SCOT. 

113 iii. Ledger heading not shoum 

to purchaser.] — A heading in an auctio- 
neer’s ledger not shown to a purchaser 
before the sale is not binding on him. — 
Mkgaw e. MOLLOY (1878), 2 L. R. Ir. 
530.— IR. 

a. Effect of conditions — I^oss of 
articles — Short delivery.] — C. exposed to 
public sale a quantity of stoneware, 
under the condition that purchasers 
wore to satisfy themselves as to the 
quantity & quality of the articles 
before bidding, as no alteration could 
afterwards take place, & to carry f.hem 
away, & settle for them immediately 
after the sale. G. purchased goods 
according to a list which was exhibited. 
On comparing the articles with the list 
G. found several w'anting & sent back 
the set, which, after having been kept 
by C. for some time, was returned. In an 
action for the price : — Held : whether or 
not the alleged arUcles of roup might have 
been sufficient to relieve the seller from 


all questions as to the quality of the 
articles sold, they could not relieve 
him from the delivery of the articles 
sold according to the list delivered to 
the purchaser. — Galletly v. Child 
(1824), 3 Sh. (Ct. of Sess.) 142.— SCOT. 

b. Effect of prior agreement.] — Con- 
ditions of sale imposed at time of sale at 
auction are binding notwithsta-nding an 
agreement made before sale. — Mead e. 
Hendry (1844), 1 U. C. R. 2.38.— CAN. 

c. Conditions read at auction — 
Different conditions inserted in memo- 
randum—Furctuiser not bound.] -The 
conditions of sale annexed to the 
numiorandum of purchase signed by 
deft. *8 agent on his behalf after the sale 
differed materially from those annexed 
to the catalogue which were read out 
at the auction & on the terms of which 
his deposit was paid. In an action 
brought by the vendor to recover his 
Joss on a resale in accordance with the 
conditions annexed to the memorandum ; 
— Held : (1) deft, purchased on the con- 
ditions read out at the auction ; (2) pltf., 
having sued on a different contract, 
could not recover. — I ^agb t>. Cowasjke 
Eduljbb (1866), 3 Moo. P. C. C. N. S. 
499 ; 16 £. R. 189.— IND. 
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Auction and Auctionbbbs. 


Sect 6, — Partus lars and conditions of sale. Sect 6,] 

the altered copies of the particulars were laid on the 
table of the auction room, without any remark with 
regard to the alteration, & an altered copy was 
delivered to the auctioneer, who read same aloud 
before the biddings commenced, but the party who 
became the purchaser did not hear or notice the 
alteration. Ihe contract was inadvertently signed 
by the auctioneer & by the purchaser on a copy of 
the particulars of sale not containing the reserva- 
tion. After the purchase-money was paid & posses- 
sion given, the purchaser filed his bill for specific 
performance of the contract by a conveyance from 
the vendor, without a reservation of the right-of- 
way, but the bill was dismissed without costs. — 
Manser v. Back (1848), 6 Hare, 443 ; 67 E. B. 
1239. 

Annotations : — Oonsd. & FoUd. lie Hare & O ‘More *8 Contract, 

[1901] 1 Ch. 93. Mentd. Tamplin v. James (1880), 15 Ch. D. 

215, C. A. ; Rainbow v. Howkine, [1904] 2 K. B. 322 ; 

Douglas V. Baynes, [1908] A. C. 477, P. C. 

116. -.] — clear & distinct state- 

ment by an auctioneer at the time of sale verbally 
correcting a material misdescription in the particu- 
lars disentitles the purchaser to specific perform- 
ance with compensation for that misdescription, 
even if he does not hear the statement. — Re Hare 
& O’More’s Contract, [1901] 1 Ch. 93 ; 70 L. J. 
Ch. 45 ; 83 L. T. 672 ; 49 W. B. 202 ; 17 T. L. B. 
46 ; 45 Sol. Jo. 79. 

See, also. Sect. 6, post. 

Containing misdescription.] — Certain 
property described in the particulars as an im- 
mediate absolute reversion of a freehold estate was 
put up for sale by auction. the conditions of 
sale, which were read in the auction room before the 
sale, but were not printed or circulated among 
those present, the property was stated to be subject 
to three mtges. The property was bought by pltf., 
who stated that he was deaf & did not undei'stand 
that he was buying an equity of redemption. On a 
bill filed by pltf. to have the contract for sale 
rescinded : — Meld : (1) the description of the pro- 
perty in the particulars of sale was misleading & the 
onus was on the vendor to show that the purchaser 
was not actually inisled ; (2) the reading of the 
conditions of sale in the auction room was not suffi- 
cient to convey to the purchaser a knowledge of the 
real facts ; (3) pltf. was entitled to have the con- 
tract rescinded & his deposit returned. — Torrance 
V. Bolton (1872), 8 Ch. App. 118 ; 42 L. J. Ch. 
177 ; 27 L. T. 738 ; 37 J. P. 164 ; 21 W. B. 134, 
L.JJ. 

Annotations : — Consd. Blaiberg v. Keeves (1906), 75 L. J. Ch. 
464. Mentd. (’arlisb r. Salt, [1906] 1 CJh. 335 ; Nocton v, 
Ashburtuu, [1914] A. C. 932, H. L. 

117. Sale in separate lots — Contracts cannot be 
consolidated.] — Where different lots are sold at an 
auction for different sums the contracts are sepa- 
rate, both in law & fact, 6^ in a special action for 
refusing to adhere to the conditions of sale pltf. 
cannot consolidate the two contracts. — James v. 
Shore (1816), 1 Stark. 426. 

Annotations : — Mentd. Casamajor v. Strode (1834), Coop. 
temp. Brough. 510 ; Franklin v. Lamond (1847), 11 Jur. 
780. 


How far writing necessary.] See Con- 
tract Sale of CkiODs. 

Stamp duty,] — See Bbvenub. 


Sect. 6.--VERBAL STATEMENTS BY 
AUCTIONEER. 

See, also, Sect. 5, ante, 

118. General scope of auctioneer’s authority.] — 

As to a sale by an auctioneer, whatever is done by 
him must be held to be done by the principal. — 
Bardell V, Spinks (1846), 2 Car. & Kir. 646. 

119. Binding on vendor — ^When within general 

scope of auctioneer’s authority.] — ^Pltf., purchaser 
of the lease & goodwill of a public-house which was 
sold at an auction mart, sued deft., the former 
owner, for damage sustained by pltf. in consequence 
of a misstatement made by the auctioneer at the 
time of the sale as to the amount of business done 
at the house. The evidence was extremely contra- 
dictory as to the fact of the auctioneer having made 
any statement at all to the effect alleged. For deft, 
it was proposed to give evidence of a conversation 
between deft. & the auctioneer immediately before 
the sale began to show what authority was actually 
given by deft, to the auctioneer in respect of any 
warranty as to the amount of business : — Held : 
(1) this conversation was not evidence, as not 
having occurred in the presence of pltf. ; (2) 

whether the statements made by the auctioneer 
were in conformity with his instructions or not, 
they were binding on deft., as made within general 
scope of his agent’s authority, although he might 
have a remedy over against the auctioneer. — K ti’Y 
V, Jackson (1837), 1 Jm*. 83. 

120. When authorised by vendor’s conduct.] 

— The catalogue of a sale by auction described a 
horse as the property of D. Before the sale the 
horse was sold privately by D. to A., who instructed 
the auctioneer to put up the horse. The auctioneer 
did so, describing it as 13. ’s property. The horse 
was knocked down to pltf. D. was present through- 
out the sale. Pltf., discovering that the horse was 
not D.’s property at the time of the sale, claimed to 
rescind the contract of sale & to recover the price 
paid from D., on the ground that there was a 
material misrepresentation «is to ownership, & that 
D. in lending his name as the ostensible seller 
became the agent of the real owner; — Held: (1) 
the representation as to ownership was material ; 
(2) the auctioneer, in making it, was acting as 13. ’s 
agent & with his authority, inasmuch as D. 
assented to the auctioneer’s conducting & autho- 
rised him to conduct the sale on the basis of the 
original representation ; (3) D. was liable. — Whurr 
V, 13EVENISH (1904), 20 T. L. B. 385. 

121. Not binding on vendor — When made without 
authority. ]-^ln Aug., 1878, deft, offered for sale by 
public auction a lease of a public-house. By the 
conditions of sale it was provided that “ the lease 
to be granted shall contain the covenants, clauses, 

& provisions, & be in the form or to the effect set 
forth in the draft lease which will be produced on 


117 1. Sale in separate lots .] — The sale 
of each lot is a separate transaction. — 
CJOUSTON V. CHAPMiiN (1872), L. K. 2 
Sc. & Div. 250; 10 Maeph. (Gt. of Sees.) 
74 ; 44 Sc. Jut. 402, H. L.-— SCOT. 

d. Sale by sample.] — The exhibiting 
of a sample at an auction amounts to a 
representation that it was taken from 
the bulk about to be sold. — M jEqaw v. 
Mollot (1878), 2 L. R. Ir. 530.-— IR. 

9 , Waiver of terms of credit db a/oree^ 
meiU to pay cash,] — When goods are 
advertiBed for sale at auction, the terms 


stated “ six months credit, three months 
without interest on approved note “ or 
“ on approved security,** a buyer who 
declines to give the note required & says 
ho will pay cash, & fails to do so after 
obtaining delivery* cannot avail himself 
of the six months' credit as a defence to 
an action for the purchase price. On 
the hearing of the appeal deft, sought to 
sot up a subsequent verbal afireement on 
the part of pltf. to give further time : — 
Hela : such defence, not having been 
pleaded, could not be raised on the 
hearing of the appeal. — Cbobsman v, 
Mobelt (1916), 48 N. S. R. 227.— CAN 


PART IV. SECT. 6. 

120 i. Binding on vendor — When autho- 
rised by vendor*8 conduct .] — By direction 
of deft., aji engine was sold by auction 
in his presence. At this sale a claim to 
it was made by a third person, but the 
auctioneer stating tliat he had a 
guarantee from deft., pltf. bought it. 
The engine was afterwards recovered in 
an action by such third person : — Held : 
there was an express warranty of title 
by deft. — Robbins v. M'Culloob (1875)» 
1 V. L. B. 20.— -AUS. 
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the sale & may be seen at the office of the auc- 
tioneers for seven days previous to the day of sale,” 
& that ” the property is presumed to be correctly 
described, but, as the premises may be viewed & the 
draft lease inspected at the office of the auctioneers, 
the purchaser shall be deemed to have bought with 
full knowledge of the contents thereof, & no error, 
misdescription, or omission in the particulars shall 
annul the sale, no compensation shall be required 
for any such error, misdescription, or omission.” 
There was no reference either in the conditions of 
sale or in the draft lease to the existence of any right 
of way from the garden of the public-house to 
Hampstead Heath, but, at the time of the sale, the 
auctioneer bond fidCy but without any authority 
from deft. & acting entirely upon an inference 
drawn by himself from the appearance of the 
premises, & believing that there was a right of way 
through same & over the private road & so to 
Hampstead Heath, stated publicly that there was 
such a way, & spoke of it as enhancing the 'value of 
the premises : — Held : the evidence oi what passed 
at the time of the sale was admissible as against the 
vendor, but no action could after the completion of 
the purchase be maintained against him to recover 
compensation for the innocent misrepresentation 
by the auctioneer. 

There was no intention on the part of the lessor 
to authorise the auctioneer to warrant the existence 
of the way, or to undertake to convey it as an exist- 
ing way (Denman, J.). — Brett v. Clowseb (1880), 
6 C. P. D. 376. 

Annotation : — Mentd. Angfol v. Jay, [1911] 1 K. B. 666. 

122. General rule as to auctioneer’s statements at 
sale — ^Parol evidence.] — In the case of a general 
agent, as an auctioneer, he may at tiie auction state 
what limitations are imposed on his general power 
of agency, bui that declaration must be of such a 
nature that the law wiU affect the person to be 
affected by it, as he would be affected under the 
general authority. Dpon this principle loose 
declarations at a sale by public auction are not 
permitted to be proved by parol e'vidence (Lord 
Lldon, C.). — Howard v. Braithwaite (1812), 1 
Vcs. & B. 202 ; 35 E. R. 79. 

See, also, Nos. 16, 31, 96, ante. 

123. Not admissible to discharge vendor.] — Where 
in the particuhirs of sale property was stated to be 
held under the C. estate upon three lives & it ap- 
peared, in an action to recover back the deposit, 
that one of the lives had dropped before the sale & 
that the propertv was not held directly under the 
O. estate: — Held: (1) the vendor could not call 
the auctioneer to prove that he stated before the 
sale that the life had dropped ; (2) the vendor 
might give evidence to show that before the sale 
the purchaser had read the original lease under 


which the property was held. — ^Bradshaw v. 
Bennett (1831), 6 C. & P. 48 ; 1 Mood. & B. 143. 

124. Not admissible to vary printed oondltlons.p- 
The verbal declarations of an auctioneer at the 
time of the sale are not admissible evidence to con- 
tradict the printed conditions. — Gunnis v, Ebeeabt 
(1789), 1 Hy. Bl. 289 ; 126 E. R. 169. 

Annotations : — ^Refd. Ogilvle v. Foljambe (1817), 3 Mer. 53 ; 
Shelton v. Livius (1832), 2 Ct. tSc J. 411. Mentd. BaHlett 
V. Pernell (1836), 2 Har. & W. 16 ; Eden v. Blake (1845), 
13 M. & W. 614. 

See, also, No. 115, ante. 

125. -.] — ^Printed conditions of sale of timber 
growing in a certain close did not state anything of 
the quantity : — Held : parol evidence, that the 
auctioneer at the time of sale warranted a certain 
quantity, was not admissible, as varying the written 
contract. — ^Po'WELL v. Edmunds (1810), 12 East, 
6; 104E. R, 3. 

Annotations : — Consd. Bradshaw v. Bennett (1831), 5 C. & P. 
48 ; Brett v. dowser (1880), 6 C. P. D. 376. Reid. Shelton 
V. Livius (1832), 2 Or. & J. 411. Mentd. Ogilvie v. Foljambe 
(1817). 3 Mer. 63 ; Bartlett v. Pernell (1836), 2 Har. & W. 
16 ; Eden v. Blake (1846), 13 M. & W. 614. 

126. .] — Verbal declarations of an auctioneer 

at the time of sale are not to be received in contra- 
diction to the printed particulars. Qu. .* as to the 
effect of personal information of a mistake in the 
particulars. — O gilvte v. Foljambb (1817), 3 Mer. 
53; 36E. R. 21. 

Annotations: — ^Refd. Cowley v. Watts (1853), 22 L. J. Ch. 
591 ; McMurray Spicer (1868), L. R. 5 Eq. 527. Mentd. 
Evans v. Jackson (1836), Donnelly, 147 ; A.-Q. v. Dixon 
(1842), 1 Y. & C. Ch. Cas, 614 ; Clive «. Beaumont (1848), 

1 De G. & Sm. 397 ; Cox v. Middleton (1854), 2 Eq. Rep. 
631 ; Caton v. Caton (1867), L. R. 2 H. L. 127, H. L, ; 
Naylor v. Goodall (1877), 47 L. J. Ch. 53 ; Shardlow v. 
Cottt^rell (1881), 18 Ch. J). 280, C. A.; EUis v. Rogers 
(1885). 29 Ch. D. 661, C. A. ; Plant t). Bourne, [1897] 

2 Ch. 281, C. A. ; Sheers v. Thirableby (1897), 76 L. T. 
709 ; Bank of New Zealand v. Simpson, [1900] A. C. 182, 
P. C. ; G. W. Ry. & Mid. Ry. v. Bristol Corpn. (1918), 
87 L. J. Ch. 414, H. L. ; McGrory u. Alderdale Estate Co., 
[1918] A. C. 503, H. L. 

127. -.] — The printed particulars, under 
which a sale by auction proceeds, cannot be varied 
by parol e'vidence of the verbal statement of the 
auctioneer at the time of the sale, either as to the 

arcels or quality of the subject-matter of sale. — 
HELTON V. Livius (1832), 2 Cr. J. 411 ; 2 Tyr. 
420 ; 1 L. J. Ex. 139 ; 149 E. B. 175. 

Annotations : — Befd. Bartlett v. Pernell (1836), 2 Har. & W. 
16. Mentd. Eden v. Blake (1845), 13 M. & W. 614. 

128. Contract not In writing.] — In the 

printed catalogue of articles intended to be sold by 
auction, a dressing case was described as ha'ving 
silver fittings, but previous to the sale of it the 
auctioneer stated publicly from his box, & in the 
hearing of deft., that the catalogue was incorrect in 
stating the fittings of the dressing case to be of 


124 i. Not admissible to vary conditions. ] 
— Proof, that the auctioneer declared 
orally at the sale, that lots knocked 
down were to be held as delivered to the 
purchasers, is incompetent, whore the 
articles of sale contain no such pro- 
vision. — Lano V. Brlt(^b (1832), 10 
Sh. (Ct. of Sees.) 777.—SCOT. 

124 ii. .] — By the articles of a 

roup of a judicial s^o, it was declared 
that Martinmas, 1843, should be the 
purchaser's term of entry, & that he 
Bhould have right to the rents '* failing 
due from &; after the said term : — 
Held .* it was incomi>etent to control or 
modify the construction of the articles 
of roup by any declaration as to the 
meaning thereof. — Stevenson v. Mon- 
OREIPF (1846), 7 Dnnl. (CJt. of Sees.) 418 ; 
17 So. Jut. 206.— SCOT. 

f. Public announcement at sale — 
Previous representation in catcdog%JLe .'\ — 
In a printed catalogue of articles for sale 
a bull was stated to be ** a sure stook- 


getter,*' but at the oommenoement of 
the 8^0 the auctioneer publicly an- 
nounced that the seller warranted 
nothing ; — Held : pM. (the purchaser) 
in an action as for a breach of warranty, 
was obliged to show that any warranty 
contained in the catalogue was imported 
into the auction sale. — Craio v. Miller 
(1872), 22 0. P. 348,— CAN. 

g. Representations as to future hap- 
penings .] — ^At a sale by auction, the 
conditions of sale, which were publicly 
read, stated that everything was sold 
“ as It is.” Pltf., before purchasing a 
cow, was informed by the auctioneer 
that she would calve in about three 
weeks* Ume. She did not oalve until 
some months afterwards, & pltf. 
obtained judgment for a return of the 
price paid by him upon redolivery by 
him of the oow, & for his expenses in 
keeping her. On appeal : — Held : in 
the absence of any allegation & proof of 
fraud Sc in 'view of the fact that the 


statement had not been made with the 
object of varying the conditions of sale, 
but to express the auctioneer’s own 
belief, erroneous though it was, the 
judgment ought to have been for the 
vendor. — Durr v. Bam (1890), 8 S. O. 
22.— S. AF. 


-.1 — ^At a sale by auction of 


ertain kiins of bricks, the auctioneer 
itated that he sold them ** os a lot ” & 
lot by number, & the seller, being 
bskod by the auctioneer how many he 
tstimated them to be, said ** about 
lighty thousand.” The purchaser on 
■eoelving delivery found there were only 
ibout fifty thousand, &, on being sued 
or the price, claimed a pro ratd reduo - 
ion : — Held : there was no worrauty 
if quantity, & in the absence of bad 
aith on the part of the seller, he 
intitled to claim the full price at which 
phe kilns had been sold. — Elliott v. 
dcKiLLOP (1902), 19 8. O. 350 ; 12 

). T. R. 592.— «. AF. 
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silver, & that it would be sold as haying plated 
fittings ; but no alteration was made in the cata- 
logue. Jleft. afterwards bid for the dressing case, 
& became the purchaser. In an action by the 
auctioneer t/O recover the price of the dressing case, 
W'hich w’as less than £10 : — Held : parol evidence 
of that statement of the auctioneer at the tinie of 
the sale w’as admissible, the contract not being in 
writing. — E den v, Blake (1845), 13 M. & W. 614 ; 
14 L. J. Ex. 194 ; 9 Jur. 213 ; 153 E. K. 257 : sub 
nom. Eadon v. Bi^^ke, 1 New Bract. Cas. 182 ; 4 
L. T. O. S. 318. 

129. Admissible to prove fraud.] — Parol evidence 
of declarations by the auctioneer at a sale warrant- 
ing the quantity w^as received in opposition to 
specific performance, on the ground of fraud : — 
Held : performance sViould not be enforced. — 
Winch r. Winchester (1812), 1 Ves. & B. 375 ; 35 
E. R. 146. 

Annotatiovs : — Mentd. Denny v. Hancock (1870), 18 W. R. 

566 ; Huddersfield Corpii. v. Jacomb (1874), 30 L. T. 78 ; 

JolifPe V. Baker (1883), 11 Q. B. D. 255. 

130. Whether admissible to explain ambiguities on 
face of particulars.] — Declarations of an auctioneer 
are not admissible in aid of specific performance 
upon the sale of an estate by auction to explain an 
ambiguity on the face of the particulars. Semble : 
it is otherwise w here evidence is to resist specific per- 
formance. — Htgginson V, Clowes (1808) 15 Ves. 
516 ; 33 E. K, 8.50. 

Annotations: — Mentd. Wall u. Stubbs (1815), 1 Madd. 80; 

Squire v. Campbell (1836), 1 My. & Cr. 459 ; Manser v. 

Back (1848), 6 Bare, 443; Eastesr. Russ (1913), 110 L. T. 

296, C. A. 

131. -.] — In particulars of sale of annuities, 
the lots were described as “the life interest of S., 
etc,,” & no mention was made of the time from 
which the purchaser w as to receive the dividends, 
but at the time of the sale it was stated that the 
dividends to become due the following day would 
be the property of the purchaser : — Held : the pur- 
chaser was entitled to the dividends due the day 
after the sale. 

With respect to the notice said to have been given 
at the sale, the ct. does not in general attend to 
that sort of notice, the babble of the auction room 
as it has been called, except in cases where we have 
to consider w'hether a purchaser is to take his bar- 
gain or not (Lord Eldon, C.).— Anson v. Tow- 
good (1820), 1 Jac. & W. 637 ; 37 E. R. 511, 
L. C. 

Annotation: — Mentd. Millican v. Vanderplank (1853), 11 

Hare, 136. 

132. .] — ^Brett V, Clowser, No. 121, ante, 

133 . — Purchaser presumed to have know- 
ledge.] — Leasehold property was described in the 
particulars of sale as being occupied at an “ annual 
rental,” but it was not stated that the vendor as 
landlord paid the rates & taxes on the property, the 
tenancy being a monthly one. The purchasers, 
alleging that they were thereby led to infer that the 
tenancy w^as a yearly tenancy, & that the. tenant 
paid the rates & taxes, claimed compensation j^ur- 
suant to the conditions of sale. The vendor asserted 
that the purchasers had knowledge of the true facts 
of the ca«e at the time of the sale, dc evidence was 
adduced to prove that in the auction room a ques- 
tion was raised by a person present at the sale on 
the words “ annual rental,” & that in reply to an 
inquiry it was distinctly stat/ed by the auctioneer 
that the landlord paid the rates & taxes & that the 
tenancy was a monthly tenancy : — Held : (1) the 
evidence was admissible ; (2) the purchasers must 
be taken to have had knowledge ot the facte, & to 
l^ve known all the circumstances affecting the 
property for which they bid ; (3) they were not 


entitled to compensation. — Be Edwards to Sykes 
(Daniel) & Co., Ltd. (1890), 62 L. T. 445. 

Annotation : — Mentd. He Hare & O’More’s Contract, [1901] 

1 Ch. 93. 

134. Admissible where particulars differ from con- 
ditions — Explanation insufficient.] — A dwelling- 
house was put up for sale by public auction, under 
a printed condition in a common form, that the lot 
was sold subject to any existing rights & easements 
of whatever nature, &; the printed particulars made 
no mention of any easement, or of any claim to an 
easement. The house was subject to an easement 
belonging to the owner of a neighbouring tenement 
to use the kitchen for particular purposes, & the 
vendor’s solr. knew of the rumoured existence of 
some such easement, but forbore to make inquiries. 
No grant of an easement appeared from the abstract, 
& its existence was, in fact, disputed on the plead- 
ings. In the auction room the vendor’s solr. said he 
h^ heard of some such claim, but had no definite 
information about it, & the auctioneer, in hearing of 
the vendor’s solr., on being (Questioned, told the 
audience that they might dismiss the subject of the 
rumoured claims from th(dr minds, as nobody would 
probably ever hoar of them again ; — Held : the 
conditions were misleading, & the statements in the 
auction room insufficient, & specific performance of 
the contract must be refused. — Heywood v. Malla 
lieu (1883), 25 Ch. D. 357 ; 53 L. J. Ch. 492 ; 49 
L. T. 658 ; 32 W. R. 538. 

Annotation : — Mentd. Nottinprham Patent Brick and Tile Co. 

V. Butler (1885), 15 Q. B. D. 261. 

135. Admissible when particulars differ from plan 
— Declaration that sale on particulars only ultra 
vires.]— ^A. purchased at an auction an estate de- 
scribed in the particulars as “ Lot 3, being a certain 
freehold house, numbered,” etc. With the par- 
ticulars was folded up a plan, described as “ the 
ground plan of the estate of the lafe W. L.,” in 
which each lot was numbered to correspond with 
the particulars, & distinguished by lines h shadings 
as containing so many buildings & so much ground. 
The particulars did not refer to this jilan. The title 
being settled, A. sent a surveyor over the property, 
& he then discovered that part of the land & build- 
ings marked in the plan as belonging to Lot 3 had 
been conveyed to the purchaser of Lot 4, & that an 
upper room in an adjoining lot overhung & rested 
upon part of Lot 3. A. refused to complete his pur- 
chase. A motion was made by A. to be released 
from his purchase, or to have compensation, on the 
ground of misrepresentation. The auctioneer made 
an affidavit that he gave out to the persons present 
that he was selling by the particulars only, & not by 
the plan, which was merely for the gener^ guidatice 
of piu’chasers. The solr. of A. deposed that he was 
present during the time of the sfide, & never heard 
any such intimat ion : — Held : (1) A. was entitled 
to be released from his purchase, on the ground of 
misrepresentation ; (2) it was not competent to an 
auctioneer to say at the time of sale that he was not 
bound by the description generally, though he 
might be perhaps as to some specific point. — Pope 
V, Garland (1841), 4 Y. & C. Ex. 403 ; 10 L. J. 
Ex. Eq. 92. 

Annotations: — Mentd. Strangways r. Bishop (1857), 29 

L. T. O. S. 120 ; Grosvenor v. Groen (1858), 28 L. J. Ch. 

173 ; Evans v. Robins (1863), 11 L. T. 211, Ex. Ch. 

136. Auctioneer’s evidence admissible — Regarding 
what took place at auction.] — The evidence of an 
auctioneer is admissible to prove what took place at 
the auction. — Swaisland v, Dearsley (1861), 29 
Beav. 430 ; 30 L. J. Ch. 652 ; 4 L. T. 432 ; 7 Jur. 
N. S. 984 ; 9 W. R. 626 ; 54 E. R. 694. 

Annotation :^VLBntA, TampUn v, James (1880), 16 Oh. D. 

215.0.A. 
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Sect. 7. — BIDDING. 

137. Right of public to bid — ^East India Company’s 
sales — Compliance with conditions.] — The sales of 
the East India Co. were subject to a regulation that 
any buyer not making good the remainder of his 
purchase-money on or before the day limited for 
such payment should forfeit the deposit, “ ik> should 
be rendered incapable of buying again at any future 
sale until he shall have given satisfaction to the Ct. 
of Directors’^: — Held: (1) the term “satisfac- 
tion ” meant pecuniary compensation for the non- 
performance of his agreement to pay on the ap- 
pointed day ; (2) a buyer having made default on 
that day, but afterwards within a further time 
given to him by the co. paid the remainder of the 
purchase-money with interest, might maintain an 
action against the co. for refusing to permit him to 
become a bidder at their sales, such sales being by 
9 Will. 3, c. 44, s. 69, declared to be public & open 
sales. Qu, : whether since 18 Geo. 2, c. 26, which 
regulated the deposits, forfeitures, &; capacities of 
bidders at the tea sales of the co., the co. could 
make or enforce any other regulations affecting 
those sales than such as that Act had enacted. — 
Eagleton v. East India Co. (1802), 3 Bos. &; P. 
55 ; 127 E. R. 32. 

Annotation : — Mentd. Kruso v, Johnson, [1893] 2 Q. B. 

91, D. C. 

138. Withdrawal of bid — -Fall of hammer.] — 

bidder at an auction, under the usual conditions 
that th€^ highest bidder shall be the purchaser, may 
r(‘tract his bidding any time before the hammer is 
down. — Payne v. Cave (1789), 3 Term Rep. 148 ; 
100 E. R. 502. 

Annotations : — Consd. Coles v. Trocothick (1804), 9 Ves. 234 ; 

Warlow V. Harrison (1858), 1 E. & E. 295. Refd. Rout- 

ledge V. Grant (1828), 4 Bing. 653, 

139. Sale by court.] — An estate sold 
under a decree was knocked down to the solr. of a 
mtgee., who was not a party to the suit, but con- 


sented to the sale. A motion by the solr. to be dis- 
charged from his purchase, on the ground that he 
retracted his bidding before the hammer fell, was 
refused with costs. — Freer v. Rimner (1844), 14 
Sim. 391 ; 60 E. R. 409. 

140. Equal biddings — Duty of auctioneer.] — Qu. : 

whether, where there are two equal biddings, the 
auctioneer performs his mandate by selling to one 
of the bidders instead of going on &; selling to the 
highest bidder. — C lark v. Randall (1903), 19 
T. L. R. 497, C. A. 

141. Rights of bidder — Bidding 1 per cent, above 
offer of any other person.] — ^A., having bid 60 per 
cent, above the first offer (publicly made according 
to the directions of Land Tax Redemption Act, 
1802 (c. 116) ), &; B. having subsequently bid 
1 per cent. “ above the offer of any other person,” 
semhle : B.’s offer was valid & binding as the 
highest offer within the Act, & B. could not be 
taken as a trustee for A. — Wilmams v. Steward 
(1817), 3 Mer. 472 ; 36 E. R. 182. 

142. When highest bidder not declared pur- 

chaser.] — A bidder at a sale under the decree of the 
ct. who is not a party to the cause nor interested in 
the estate which is the subject of the sale has no 
right to apply to the ct. to set aside a sale to another 
bidder on the ground of irregularity in that the 
latter, although re^ported the purchaser, was not, in 
fact, the higiiest bidder. Qu. : whether he may 
apply to be declared purchaser in the place of the 
bidder reported to be the best purchaser. — Hughes 
V. Lipscombb (1846), 6 Hare, 142 ; 67 E. R. 1115. 

143. When purchase of one lot conditional on 

sale of another.] — ^Two lots subject to a mtge. were 
oft'ered for sale by auction under conditions pro- 
viding that the sale of each lot was conditional on 
both being sold at the sale, & the purchaser of either 
lot was to be entitled to the return of the deposit & 
to any money paid by him into ct. in respect of the 
balance of the purchase, if the condition was not 


PART IV. SECT. 7. 

137 i. liiyht of public to f/id — liefusal to 
accept bid.] — An auctioneer is not 
bound to ijecept all bids from persons 
present at his auction. An action, 
therefore, will not lie for refusing to 
accept i)ids unless by reason of some 
special condition. — Holder v. Jackson 
(1862), 11 C. B. 543.-— CAN. 

137 ii. Sale without reserve.] 

— Upon a sale without reserve, it is not 
open to the vendor to refuse a bid, how- 
ever small. — O'Connor v. Woodward 
(1875), 6 P. K. 223.— CAN. 


137 iii. ■ Conditions of sale.]- 

The conditions of sale may empower the 
auctioneer to refuse bids from any 
member of a specified body. — Scottish 
C o -OPERATIVE Wholesale Sociei’y, 
Ltd. V. Glasgow Fleshers’ Trade 
Defence Asbocn. (1898), 35 Sc. L. R. 
645 ; 5 S. L. T. 263.— SCOT. 


138 i. Withdrawal of bid — Where ther 
is mock biddinff. ] — Mtgees. offered mtged 
property for sale under power of f^e 
F. made mock bidding to swell price 
Sale was adjoiHuod for half an hour to 
F. to raise 20 per cent, as deposit. F 
failed to return. Auctioneer proposei 
sale at next highest bid. R. withdrew 
his bid. I'roperty was again put up a 
sold to next highest bidder, but a 
$3,500 less than his former bid : — Held 
II. had a right to withdraw his bid whei 
F. failed to put up the deposit.— 
Kaiserhof Hotel CJo. v. Zubbr (1912) 
23 O. W. R. 305 ; 25 O. L. R. 194 
46 S. C. R. 651.— CAN. 


138 ii. Trade usage.] — An agent of 

defts. made at an auction sale a bid for 
certain goods ; this bid was not at the 
time accepted by the auctioneers, but 
was referred to the owners of the goods 
for approval & sanction, the agent 
agreeing to such reference. The condi- 


tions of sale cont-ained no clause stipulat- 
ing for such pr<»cedure. lY’evious to any 
reply being received by the auctioneer 
from tlieir principals, the principals of 
the agent bidding rofust^d to acknow' 
ledge the bid of their agent. In a suit 
Ijrought by the auctioneers to re.cover a 
loss on a resale of the goods, they set 
up a usage of trade, that the bidder was 
not at liberty to withdraw his bid until 
a reasonable time had been allowed for 
the auctioneers to refer the bid to the 
owner of the goods : — Held : tho condi- 
tion of sale containing no clause to the 
effect of the usage claimed, & there being 
no sulUcient evidence that the usage 
was so universal as to become part of 
the contract by operation of law, there 
w as no contract between the parties, & 
therefore no suit would lie. — M ackenzie 
Lyaix & Co. V. CJhamroo Singh & Co. 
(1889), I. L. R. 16 Calc. 702.— IND. 

141 i. Rights of bidder — Highest bidder 
— Duly of auctiojieer.] — It is the duty of 
an auctioneer on the sale of goods to 
knock them down to the highest bidder, 
unless instructed to the contrary. — 
Nelson v. Hicks (1899), Q. 11. 15 S. C. 
465.— CAN. 

141 ii. When highest bidder not 

declared purchaser — Sale by court.] — The 
“ highest bidder " at an auction sale is 
the “ piuchaser " under the general 
orders of tho ct., & the omission of the 
auctioneer to declare him the purchaser 
will not deprive liim of his position. — 
McAlpine V. Young (1866), 2 Ch. Ch. 
171.— CAN. 

141iii. When highest bidder fails to 

fulfil coniraxd.] — Upon a bidding of 
£1,100, a person bid £1,150, & was 
declared the highest bidder ; but 
neglected paying in the deposit & could 
not be found ; the bidder of £1,100 
being bond fide, & wdlling to abide by his 
offer, the ct. ordered that he should be 
declared the highest bidder. Sc be at 


liberty to proceed to confirm the sale. — 
WlLLElT V. J^'lahertie (1838), 6 

Ir. L. Rec. N. S. 215.— IR. 

141 iv. When misled by mode of 

sale .] — An auctioneer set up a property 
for sale, first in lots, then part of it in 
batches of some lots together, then the 
whole at once. He stated that he would 
rccH^ive biddings, & that tho master 
would declare the purchaser. C. was the 
higlu'st bidder for a batch of some lots, 
& af Upwards for tho whole : — Held : 
he was not entitled to bo discharged 
from his bidding for the lots, thoi^h he 
was misled by tho mode of selling, & 
meant to bid for tho entire. — O ’G rady 
V. Brady, 11 1. Eq. H. 400.— IR. 

141 V. Withdrawal of lot before 

acceptance of hid. ] — A bid is an offer. Sc 
is accepted by the fall of the hammer 
or any other agreed method. The 
auctioneer may, before he has accepted 
a bid, withdraw the property. — 
Fenwick v. MacDonald, Fraser & 
Co. (1904), 6 F. (Ct. of Sess.) 850 ; 41 
Sc. L. R. 638 ; 12 S. L. T. 227.— 

SCOT. 

k. Disputes as to bids — Duty of 
auctioneer.] — The conditions of a sale by 
auction provided that in tho event of 
any dispute as to the last or best bidder 
tho land should bo jmt up again for 
sale : — Held : it was within tho province 
of the auctioneer to decide whether 
there was a bond fide dispute or not. — 
Green v. Rose (1900), 21 N. S. W. Eq. 
226.— A US. 

l. Remedy of bidder .] — 

Opinions expressed that where a prior 
bidder disputes the legality of the sole 
to a liigher bidder at a public auction on 
grounds other than the fraud of the 
exposers, Ws remedy is reduction of the 
sale in toto. — Shield v. Guthrie’s 
Trustees (1874), 1 R. (Ct. of Sees.) 
1083 ; 11 Sc. L. R. 625.— SCOT. 

o 2 
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fulfilled. O. became purchaser of cue lot, the other 
lot not being sold. O. subsequently withdrew, & on 
the day after his withdrawal the other lot was sold 
by private contract: — Held: (1) the sale of the 
first lot was conditional on the second lot being sold 
at the sale by auction ; (2) there was no contract 
binding on O . — Re Pickett, Evans r. Pickett 
(1896), 40 Sol. Jo. 437. 

144. When vendor instructs auctioneer not 

to take cheque for deposit.] — Defts. advertised a 
freehold public-house for sale by auction, under 
conditions providing that the highest bidder should 
be the purchaser, & that he should immediately 
after the sale pay to the auctioneer a deposit of 10 
per cent, on the amount & in part paynient of his 
purchase-money, & sign an agreement in the form 
annexed to the conditions, the form stating that the 
deposit had been paid. Pltf., a married woman 
with means at least sufficient to pay for the pro- 
perty, despatched her husband to bid for it. She 
did not entrust him with the cash necessary to pay 
the deposit. The property was knocked down to 
him at £4,900. He had a banking account of his 
own (which was not in credit to the amount of £490) 
& tendered his cheque for £490, the amount of the 
deposit. One of the vendors recognised him as one 
who had recently openly sworn that he had nothing 
in the world except the clothes he stood up in, &, on 
that vendor’s instructions, the cheque was refused ; 
the husband was not allowed to sign the contract, 
although he protested that his wife “ would find 
the money to-rnorrow ” & that he was buying for 
her, & the property was sold to some one else at an 
enhanced price. Pltf. thereupon sued the vendors 
for damages for breach of contract that the highest 
bidder should be the purchaser, & for refusing to 
allow the auctioneer to accept the cheque for the 
deposit, or to allow her husband to si^ the con- 
trcM^t. The ct. found that if the cheque had been 
accepted pltf. would have provided funds to meet it: 
— Held : (1 ) a vendor who offered property for sale 
by auction on the terms of printed conditions, could 
be made liable in damages to a person who accepted 
the offer & complied with the conditions if those 
conditions were violated by the vendor, & Stat. 
Frauds W'ould be no defence ; (2) no custom had 
been proved obliging a vendor to accept in payment 
of a deposit the cheque even of a person in credit, 
although such a course was usual, & no such custom 
could bind a vendor to accept a cheque from a 
pauper ; (3) the conditions meant that the deposit 
was to be paid in cash, & the vendors were not 
bound to wait till the next day for it or to sign the 
contract imtil this condition precedent had been 
performed. — Johnston v. Boyes, [1899] 2 Oh. 73 ; 
08 L. J. Ch. 425 ; 80 L. T. 488 ; 47 W. R. 617 ; 43 
Sol. Jo. 467. 

145. When reserve price not reached.] — ^At 

a sale by auction subject to a reserve jprice on the 
article sold, where the fact that there is a reserve 
is known, the offer of the auctioneer to sell, the 
bidding, & the knocking down of the article to the 
highest bidder are all subject to the condition that 
the reserve price should be reached, & the fact that 
the auctioneer knocks down the article to a bidder 
who has bid a less price than the reserve gives the 
latter no right of action against the auctioneer, 
either for breach of duty in refusing to sign a memo- 
randum of or otherwise complete the contract, or 
for breach of warranty of authority to accept the 
bid. — McManus v. Foktescue, [1907] 2 K. B. 1 ; 

76 L. J. K. B. 393 ; 96 L. T. 444 ; 23 T. L. R. 
292 ; 61 Sol. Jo. 246, C. A. 


Opening biddings .] — See Sale of Land. 

Person bidding — Whether principal or agent.] — 
See Agency, Vol. I., pp. 626 — 628. 

Who may bid — Trustee or cestui que trust .] — See 

Trusts & Trustees. 

.] — See particular titles pa^wim. 


Sect. 8.— CONTRACT OF SALE. 

146. Effect & application of Bills of Sale Aots« 
1878 (c. 31), & 1882 (c. 48).] — ^At a sale of farm 
produce by auction, W. bought a stack of hay for 
£40 6«. The auctioneer’s clerk signed the name of 
W. as purchaser in the auctioneer’s book which, was 
also signed by the auctioneer, & contained a copy 
of the conditions of sale, & specified the lot & the 
price. No part of the purchase-money was paid, one 
of the conditions being that the purchaser was to 
have six months’ credit, & the whole of the hay r^ 
mained on the premises of the vendor & in his 
apparent possession. The entry in the auctioneer’s 
book was not registered as a bill of sale under the 
above Act of 1878. Tlie hay was seized m execution 
under a judgment obtained by creditors of the 
vendor : — Held : as the sale would have been void 
under Stat. Frauds, s. 17, but for the memorandum 
of the contract contained in the auctioneer’s book, 
such memorandum was an assurance & a bill of sale 
within the above Act of 1878, & void os against the 
execution creditors for want of registration. — Be 
Roberts, Evans r. Roberts (1887 ), 36 Oh. 1). 196 ; 
66 L. J. Ch. 952 ; 57 L. T. 79 ; 51 J. P. 757 ; 35 
W. R. 684 ; 3 T. L. R. 678. 

147. .] — The owner of goods seized under a 

writ of fi. fa. verbally agreed with an auctioneer 
that, in consideration of his paying out the sheriff, 
the auctioneer should hold possession of the goods, 
sell them by auction, & pay the balance (if any) to 
the owner. This agreement was reduced into writ- 
ing & the sheriff was paid out, the man in posses- 
sion remaining in possession for the auctioneer : — 
Held : the written agreement was not an assurance 
or licence to take possession, or in any other respect 
a bill of sale within the above Achs, as it did not 
constitute the auctioneer’s title, & did not operate 
& was not intended to operate until the gf)ods were 
actually transferred from sheriff to auctioneer. — 
Charlesworth V . Mili.s, [1892] A. C. 231 ; 61 
L. J. Q. B. 830 ; 66 L. T. 690 ; 56 J. P. 628 ; 41 
W. R. 129 ; 8 T. L. R. 484 ; 36 Sol. Jo. 411, H. L. ; 
revsg. S. 0. sub nom . Mills v. Ohari.es worth 
(1890), 25 Q. B. 1). 421, 0. A. 

Annotatio 7 i 8 : — Mentd. Griprg v. National Guardian Aasoe., 
[1891 J 3 Ch. 206 ; MorriH v. Delob bel-Fllpo, [1892J 2 Ch. 352 ; 
Kamsay v. Margrett, 11H94J 2 Q. B. 18, C. A. ; Withera v. 
Berry (1896), 39 Sol. Jo. 559 : Clapham v. Ives (1904), 91 
L. T. 69 : G. E. Ry. Co. v. Lord's Trustee, fl909J A. C. 
109, H. L. ; Dublin (Dity DisUUery v. Doherty, [1914] 
A. C. 823, H. L. 

Auctioneer’s authority to sign memorandum 
of sale.]— Nos. 67 — 76, ante. 

Application of Statute of Frauds — Sufficiency of 
memorandum.] — See Part III., sect. 2, ante; 
Contract ; Sale of Goods ; Sale op Land. 


Sect. 9.— DAMPING THE SALE, ETC. 

Employment of puffers .] — See cases in sect. 3, 
ante. 

148. Agreement not to bid legal.] — An agreement 
between two persons, desirous of purchasing an 


PART IV. SECT. 9. 

148 i. Aifreement net to bid legal .] — ^Au 
agreement to pay a Bum of money in 


consideration of the other party not 
bidding at a sale is valid, especially 
where Ihe other party Is induced thereby 
to withdraw a claim to the property. — 


Wadpel V. McCabe (1835), 4 0. S. 191. 
—CAN. 

148 ii. .] — An agreement between 

two Intending purchasers of Crown land 



Pabt IV. — Conduct of the Sale. 



estate advertised for sale by auction, that one of 
them shall not bid against the other, is not illegal. 

A. & B. agreed that, in consideration of A.*s with- 
drawing his opposition to B/s purchase of an estate 
at a sale by auction, A. should have the right of pre- 
emption of that estate &; of another estate belonging 
to B. during B.’s lifetime, & for twelvfe months after 
his decease : — Held : the agreement was founded 
upon valuable consideration, & could bo enforced 
against the devisees in trust & cestui que iruai under 
B.’s will. — G ALTON V. Emuss (1844), 1 Coll. 243 ; 
13 L. J. Ch. 388 ; 3 L. T. O. S. 219 ; 8 Jur. 507 ; 63 
E. R. 402. 

Annotatioifi8 : — Reid. HeUor v. Martyn (1867), 36 L. J. Ch. 

372. Mentd. Emuss V. 8mith (1848), 2 Be G. & Sm. 722. 

149, — On a sale under the ct. two persons 
agreed not to bid against each other, but that one 
should bid up to £1,600, & they should divide the lot 
between them. They bought it for £650 i—-Held : 
this agreement furnished no ground for opening the 
biddings or annulling the sale. — lie Carew’s 
Estate (1858), 26 Beav. 187 ; 28 L. J. Ch. 218 ; 32 
L. T. O. S. 154 ; 4 Jur. N. S. 1290 ; 7 W. R. 81 ; 63 
E. R. 869. 

Annotation: — Folld. Heffer v. Martyn (1867), 36 L. J. Ch. 

372. 

150, Specific performance.] — Where a per- 

son bought property at an auction at a price far 
below what he would have been willing to give for 
it, having paid another person a sum of money not 
to bid against him : — Held : this did not amount to 
legal fraud, & was no ground for refusing specific 
performance. — Heffer v, Martyn (1867), 36 L. J. 
Ch. 372; 15 W. R. 390 ; 31 J. P. Jo. 376. 

Annotations : — Refd. Re Alexandra Hall Co. (1867), 16 L. T, 

7 ; Leopard v. Litoun (1897), 41 Sol. Jo. 545. 

151. Knock-out sale — ^Enforcement of agreement 
between parties.] — An agreement for a “ knock- 
out ” is not illegal. Previous to a sale by auction 
of Govt, stores pltf. & deft, agreed that deft, was 
to buy a particular lot, which was subsequently 
to be disposed of to their mutual advantage. Pltf. 
after the lot had been purchased by deft, contracted 
to buy it from him, & arranged to resell the lot to a 
third person at an enhanced price. In the mean- 
time deft, had sold the lot elsewhere : — Held : the 
agreement prior to the sale by auction was not 
illegal & did not vitiate the subsequent contract, for 
the breach of which pltf. was entitled to damages. — 
Leopard v, Litoun (1897), 41 Sol. Jo. 545. 

152. Indictment for conspiracy.] — It is an 

indictable conspiracy for brokers to agree together 
before a sale by auction that only one of them shall 
bid for each article sold, & that all articles thus 
bought by any of them shall be sold again among 
themselves at a fair price, &; the difference between 


the auction price & the fair price divided among 
them. — Levi v, Levi (1833), 6 C. & P. 239. 

Annotations : — Dbtd. Doolubdass Pettamberdasa v. Ramloll 
Thaokoorfleydasa (1850), 5 Moo. Ind. App. 109, P. 0. ; 
Leopard v. Lltoiin (1897), 41 Sol. Jo. 645. lAvi v. Levi 
was wrongly decided ; there is nothing illegal In a knock- 
out (Wkiqht, j.). 

153, Agreement to enhance or depress price — 
Wagering on price of opium.] — Wager contracts 
were entered into between pltfs. & defts. upon the 
price that Patna opium would fetch at the next 
Govt, sale at Calcutta, each party knowing that the 
other might use means to enhance or depress such 
price : — Held : (1) the bidding at the sale by one 
of pltfs., though done colourably, & only to enhance 
the price, was no fraud on defts., or on the public, 
as he had a right in common with all the world to 
bid at such sale, & he was not xirecluded from re- 
covering the amount of such wager contracts by the 
fact that such bidding tended to bring about the 
event by which the wager was to be won ; (2) em- 
ploying agents at such sale (all of whom were cog- 
nizant that the object was to enhance the price of 
the opium sold) to bid, there being no crimen falsi 
committed, did not constitute an illegal conspiracy, 
or such fraud as would vitiate the wager contracte. 
— Doolubdasb Pettamberdass V. Ramloll 
Thackoorseydass (1850), 5 Moo. Ind. App. 109 ; 
7 Moo. P. C. C. 239 ; 15 Jur. 257 ; 18 E. R. 836, 
P. C. 

Annotations : — Mentd. Chotayllol v. Uggerebund & 
Hurruckchund (1856), 10 Moo. F. C. C. 136, P. 0. ; Jufp?o- 
mohun Ohoso v. Kaiereochund (1862), 9 Moo. Ind. App. 
260, P. C. 

154, Purchaser pretending to be puffer.] — Where 
at a sale by auction pltf., after informing the vendor 
that he did not intend to bid, had the property 
knocked down to him below the reserve price, the 
auctioneer & every one present believing that pltf, 
was bidding for the vendor, & the person who had 
been employed by the vendor to bid the reserve 
price omitting to do so by mistake : — Held : the 
sale was void. — Mason v, Armitagb (1806), 13 Ves. 
25; 33B. R.204. 

Annotaiions : — Apld. Day v, Wells (1861), 30 Beav. 220. 
Mentd. Hughes v. Chester & Holyhead Ry. Co. (1861), 1 
Drew. & Sm. 524. 

155, Employing vendor’s agent to bid.] — ^At 

a public auction the seller^s agent bid for the pur- 
chaser ; specific performance was refused on that 
account. — Twining r. Mobrice (1788), 2 Bro. C, C. 
326 ; 29 B. R. 182. 

Annotations : — Consd. Mortlock r. Bnller (1804), 10 Vea. 
292 ; White v. Cuddon (1842), 8 Cl. & Fin. 766, H. L. ; 
Cutta V. Salmon (1852), 21 L. J. Ch. 750, L. C. Refd. 
Townehend v. Stangroom (1801), 6 Ves. 328 ; Ex p. 
Lacey (1802), 6 Voa. 625 ; Ex p. Bennett (1805), 10 Vea. 
381 ; Mason v. Armitage (1806), 13 Ves. 25 ; Smith v. 


lumber licences to two lota, neither 
wanting: the whole of the lots, not to 
bid against each other at their public 
sale, but that one should bid them in for 
their joint benefit, is not illegal. — 
Irving v. McWilliams (1895), 1 N. B. 
Kq. Hep. 217.— CAN. 

148 ill. . 1 — ^There is nothing neces- 

earily unlawful in two or more persons 
agreeing not to bid against one another 
at an auction sale. — Hart Balkrisuna 
V. Naro Moresiivar (1893), I. L. R. 
18 Bom. 342.— IND. 

148 iv. Amounting to knock-out 

sale.y — The fact that a combination 
amon^t bidders at an auction sale has 
been formed to bid at the auction docs 
not of itself give rise to an acUon at 
the suit of the vendor. 

A combination among bidders at an 
auction not to bid against each other, 
even if the combination amounts to a 
** knock-out,*’ does not give rise to an 
action at the suit of the vendor. — 


Jyoti Prokash Nandi v. Jhowmttll 
J onuRRY (1908), I. L. R. 36 Calc. 134; 
13 C. W. N. 87.— IND. 

148 V. Limitation to specified sale . I 

— ^An agreement by which a person 
undertakes for a leg^ consideration not 
to bid at a judicial sale of immovables is 
lawful & valid. Such agreement made 
on tlie day before the sale, witii the con- 
dition tliat the person to whom the 
undertaking is given shall become the 
purchaser, is to be r^arded as made in 
view of this particular sale only, & the 
condition not being realised is extin- 
guisliod. — Duhamel V. O’Sutxivan 
(1905), Q. R. 15 K. B. 109.— CAN. 

m. Practices checking competUUm .} — 
Whore at the sale practices wore In- 
dulged in by the audience which 
checked fair & free competition, & the 
lands were saciifioed, the ct.. In the 
absence of any direct proof of combina- 
tion, granted relief to the owner by 
setting aside the sale. — Loois v. 
Young (1863) 10 Gr. 217.— CAN. 


n. Inducing persons not to bid.] — 
Some persons attending an auction 
were induced to refrain from bidding 
because they were informed that a per- 
son who was at the sale intended to buy 
the property for the family of debtor : — 
Held : the sale to such person was valid, 
althuugli he bought for the benefit of 
persons other than the family of debtor. 
— Brown v. Fisher (1862), 9 Gr. 423. — 
CAN. 

158 i. Agreement to depress price.] — By 
an arrangement between several parties 
bidding, it was agreed that each should 
be allowed to bid off a whole lot for taxes 
due upon it ; others, not parties to this 
agreement, were prevented from bidding, 
by reducing the quantity to such a trifle 
as to bo quite useless to the purchaser. 
The land in question, said to be worth 
£500, was thus bid off for £2 128. The 
ct. set aside the sale, but without costs, 
it being shown that the purchaser was 
not a party to the combination com- 
plained of. — Henry v. Burnbss (1860), 
8 Gr. 345.— CAN. 
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Sect, 9 « — Damping the sale, etc. Part VJ] 

Clarke(1806), 12 Ves. 477 ; Downes v. Gra2ebrook(1817)» 

3 Mer. 200. 

156. Sale by mortgagee — Clerk of vendor’s solicitor 
bidding.}— A sale by a mtgee., at which the pur- 
chaser employed a clerk of the mtgee.’s solr. to Did, 
was set aside. — ^P aknbll v. Tyler (1833), 2 L. J. 
Oh. 195. 

157. Disparaging statement at sale.] — Pltf., on 
the sale of a barge by auction under an execution, 
addressed the persons present, stating that he had 
built it for the person against whom the execution 
was issued, who had not paid him for it, on which 
no person bid against him, but the auctioneer re- 
fused to knock it down to him at his first bidding. 
Thereupon a friend of his made another bidding, & 

S ltf. advanced le. more, & paid a deposit in part of 
ae purchase-money : — Held : pltf. did not acquire 
any property in the barge under such sale. — F uller 
V. Abrahams (1821), 3 Brod. & Bing. 116 ; 6 Moore, 

C. P. 316 ; 129 E. li. 1226. 

158. Action for.] — ^A declaration for words 

imputing that tulips of pltf., about to be sold by 
auction, were stolen property, whereby purchasers 
were deterred from bidding, &■ the sale was defeated : 
— Held : bad in arrest of judgment for not setting 
out the words verbatim. 

The declaration, having stated that the tulips 
were about to be sold by auction, alleged that deft, 
asserted & represented that the tulips were stolen 
property : — Held : this was sufficient, without 
stating that he spoke the words of & concerning the 
tulips, the property of pltf. — G utsole v. Mathers 
( 1836), 1 M. & W. 495 ; 5 Dowl. 69 ; 2 Gale, 64 ; 
Tyr. & Gr. 694 ; 5 L. J. Ex. 274 ; 150 E. R. 530. 

Annotation: — Hentd. Soloraon v. Lawson (1846), 8 Q. B. 
823. 

159. Persons Interested bidding.] — Trustees to sell 
a bkpt. estate may not bid at the auction thereof. 

If persons, who are trustees to sell an estate, are 
there professedly as buyers to bid, that is a dis- 
couragement to others to bid. The persons present, 
seeing the seller there to bid for the estate to or 
above its value, do not like to enter into that com- 
petition (Lord Eldon, C.). — Ex p, Lacey (1802), 
6 Ves. 625 ; 31 E. R. 1228. 

AnnotcUiona : — Mentd. Ex p. James (1803), 8 Ves. 337 ; 
Morse e. Royal (1806), 12 Ves. 355 ; A.-G. v. Dudley 
(1815), Coop. G. 146 ; Greenlaw v. King (1841), 10 L. J. 
Ch. 129, L. C. ; Hamilton v. Wright (1842), 9 Cl. & Fin. 
Ill, H. L. ; Benson v. Heathom (1842), 1 Y. & C. 


Ch. CTas. 326 ; Aberdeen Ky. Co. v. Blaikie (1854), 1 
Macq. 461, H. L. : Baker v. Peck (1860), 3 L. T. 656 ; 
De (jordova v. De Cordova (1879), 4 App. (las. 692, P. C. ; 
He Worssam, Hemery v. Worssam (1882), 46 L. T. 584 ; 
Plowright V. Lambert (1885), 52 L. T. 646 ; Be Postle- 
thwaito, Postlothwaito v. Rickman (l^SS), 59 L. T. 58 ; 
Farrar v. Farrars (1888), 40 Ch. D. 395, C. A. ; Lagunas 
Nitrate Co. tJ. Lagunas Syndicate, (18991 2 Ch. 392, C. A. ; 
Be Boles & British Land Co.’s Contract (1901), 71 L. J. Ch. 
130 ; Rowland v. (Chapman, Rowland v. Corrlo, Rowland 
V. (lorrie, Howland v. Brandieth (1901), 17 T. L. R. 669, 

160. Purchase through agent.] — An estate 
was conveyed to D. by way of security for the re- 
investment of a specific sum of stock, & for payment 
of the dividends in the meantime, with a power of 
sale in case of default. The estate was put up to 
sale by auction, at which C., as agent for D., was 
the only bidder, & it was knocked down to him 
accordingly : — Held : (1) D. being under the deed 
trustee for the party making the conveyance, &, as 
such, disabled from purchasing for himself so long 
as he continued to be a trustee without the consent 
of his cestui que trust, the sale could not stand, 
although there was no evidence of fraud or under- 
value ; (2) it could not be supported by evidence 
of pith’s having known & approved of the sale 
taking place, & afterwards atti3mpting to damp it, 
nor of a previous conversation with her attorney 
in which the latter exhorted the purchaser to bid a 
good price for the estate to keep up the sale. Qu. : 
whether, if C. had purchased for himself, & not for 

D. , the sale could have been supported, he being 
present in the character of solr. for D. the vendor. — 
bowNES V. Grazebrook (1817), 3 Mer. 200; 36 

E. R. 77. 

Annotaiiona : — Refd. Ormo t>. Wright (1839), 3 Jur. 972, 
C. A. ; Re Bloye’s Trust (1849), 2 H. & Tw. 140. Mentd. 
Robertson v. Norris (1858), 1 Giff. 421 ; Warner r. Jacob 
(1882), 20 Ch. D. 220 ; Farrar i\ Farrars (1888), 40 Ch. D. 
395, C. A. : Nutt V. Easton (1899), 47 W. R. 430 ; Hodson 
V. Doans, [1903J 2 Ch. 647. 

161. Solicitor of vendor — Necessity for 
declaration.] — Where the solr. for the vendor known 
to be such bids in person at the sale on his ovvn 
behalf, he is bound to state that fact publicly, in 
order to exclude the inference that he is bidding on 
behalf of the estate ; otherwise, the sale is damaged, 
as he prevents the public from bidding & is enabled 
to buy the property at an under- value. — Cutts v. 
Salmon (1852), 21 L. J. Ch. 750 ; 19 L. T. O. S. 53 ; 
16 Jur. 623, L. 0. 

At sales under order of court .] — See Sale 

OP Land. 


167 i. ZHaparoinnff etaiemenlsataale — 
Action for — i*ractice.] — In an action for 
slander of title to goods the statement of 
special damage was that by reason of the 
utterances of deft, to persons assembled 
at an auction sale a large number of 
them withdrew from it, & the goods sold 
brought less money than they would 
otherwise have done ; — Held : pltf. 
should not be required to give par- 
ticulars of the names of the persons who 
would have given lor each article a 
larger price than was realised at the 
sale ; all that he could reasonably be 
required to particularise was the amount 
by which his sale had been damped. — 
Catton V. Gleason (1891), 14 P. R. 
222.— CAN. 

167 ii. .] — ^An action of dam- 

ages founded on certain statements 
made at a sale by auction, which were 
said to be false & to have deterred 
parties from bidding, &, so injured the 
sale, dismissed as irrelevant, in respect 
the statements alleged had reference 
the legal right of pursuer to sell the 
articles ; & (2) there was no averment of 
malice. — Yko v. Wallace, etc, (1868), 
6 Sc. L. R. 253.— SCOT. 

p. Advertisement of sale — Descrip- 
tion of land as unpaienied.**] — Semble : 
a sale was not fairly conducted,” as the 
advertisement describing the lands as 


unpatented, was of such a character as 
to damp the sale. — Scott v. Stuart 
(1889), 18 O. R. 211.— CAN. 

169 i. Persons interested bidding .] — 
Parties to the suit will not be allowed to 
bid at the auction, but will be permit-ted 
to have a roserv^ bidding. — Phillips 
V. Conger, 1 O. S. 231. — CAN. 

169 ii. Execution sale.] — Goods of 

a tenant were seized for rent & offered 
for sale by a bailiff. The tenant bid 
them in & they were immediately seized 
under an execution against him. They 
were then claimed by a third person, 
who alleged that the tenant was in 
reality bidding for him, & this claimant 
paid the purchase-money : — Held : if 
the goods were sold at an under- value 
owing to the bids being made by the 
tenant ostensibly for liimself as part of 
a scheme between the tenant Sc claimant 
to defeat creditors by keeping down the 
price, the sale would be fraudulent 8c 
void as against the creditors of the 
tenant, though it would be good as far 
as the purchase-money was concerned, 
which could not in any event be re- 
covered back by claimant. — Sullivan 
V. Francis (1890), 18 A. R. 121. — 
CAN. 

160 1. Purchase through agent.] — 

A person attended on a sale of land, 6C 


stated that he was buying on behalf of 
his brother’s family, the effect of which 
was to prevent competition at such sale, 
& he became the purchaser, but he sub- 
sequently refused to admit the right of 
pltfs., his brother’s family, to redeem the 
property in his hands. Tlie ct. declared 
pltfs. entitled to redeem, & ordered deft, 
to pay all the costs of the suit. — 
Watson v. James (1872), 19 Gr. 355. — 
CAN. 

160 ii. .] — R. & W. were 

auctioneers 8c also mtgoes. of a station 
belonging to H. B. 8c H. B. On a sale 
of the station by R. 8c W. they nomi- 
nated an agent to bid for M., one of 
their constituents, who became the pur- 
chaser : — Held : the purchase by M. 
tlirough the agent so appointed was 
void as against H. B. & R. B. — Brooks 

V. Richardson (1866), 5 N. S. W. 
S. C. R. 3.— A US. 

q. Agent's pledge to pay person 
aJlistaining from bidding.] — When a prin- 
cipal merely authorises an agent to bid 
at an auction, he is not liable for an 
agreement entered Into by the agent 
with a third party pledging him to pay 
to such party a certain sum In con- 
sideration that he should abstain from 
bidding. — Eshknchundkr Singh v. 
Shamaohurn Bhutto (1866), 11 Moo. 
Ind. App. 7 ; 2 Ind. Jm*. N. S. 87 ; |6 

W. R. 67. P. O.— IND. 
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Part V.- 

Purchaser’s right to return of deposit & ven- 
dor’s right to same when forfeited.] — See Misrepre* 

SENTATION & FBATJD ; SALE OP LAND ; SPECIFIC 

Performance. 

162. Auctioneer stakeholder. ]— An auctioneer is 
a mere stakeholder, & the ct. will secure the stake 
pending the litigation. 

A bill against a vendee & an auctioneer, prayed 
specific performance, &; that the deposit might be 
paid into ct. The auctioneer admitted the deposit 
to be in his hands & stated his claim upon it. On 
motion, he was ordered to pay in the deposit, after 
retaining the amount of liis claims, & without 
prejudice to any question as to the money retained. 
— Yates v. Farebrother (1819), 4 Madd. 239 ; 60 
E. K. 694. 

163. Premature payment to wrong party.] — ^A 

deposit is peculiarly circumstanced ; if the auc- 
tioneer pays it to the vendor, he does it at his peril, 
& if the purchase is not completed the purchaser 
may recover it from tiie auctioneer. It is reason- 
able that the vendor should be chargeable with any 
loss of the deposit received by the auctioneer 
because he might, by agreement with the auctioneer, 
have had the money laid out at interest or by 
making the auctioneer a party to a bill for specific 
pc^rforrnance against the vendee, obtain an order for 
payment of the deposit into ct., & have it laid out 
at intcirest which the vendee could not oblige the 
auctioneer to do, unless with the consent of the 
vendor. If, therefore, the vendor takes no such 
steps, & the deposit is lost, the loss falls upon the 
vendor (Plum ER, V.-C.). — Smith v. Jackson (1816), 
I Madd. 618 ; 56 E. R. 227. 

164 . ,] — Where an auctioneer sells an 

estate by public auction & receives a deposit, it is his 
duty, as the agent of both vendor A& purchaser, to 
ret ain the deposit until the sale is complete, & it is 
ascertained to whom the money belongs. 

Wiiere an auctioneer sold an estate by public 
auction, & received the deposit, & signed an agree- 
ment stating that he acknowledged having sold the 
estate, & that he agreed to complete the sale ; &; 
the sale was not completed on account of a defect 


-Deposit. 

of title ; — Held : the purchaser might recover the 
deposit in an action for money had & received 
against the auctioneer, though the latter had paid 
it over to the vendor, without any notice from the 
purchaser not to do so, & before the defect of title 
was ascertained. — Gray v. Guttbridge (1828), 1 
Man. & Ry. K. B. 614 ; 6 L. J. O. S. K. B. 164. 

Annotation: — Ezpld. & Distd. Holland v. Russell (1861), 1 

B. & S. 424. 

165. *.] — The purcliaser at a sale, which 
turns out abortive from the vendor’s inability to 
make a good title, cannot recover the deposit from 
the vendor as money had & received, though paid 
over to him, but must sue the auctioneer, he being 
the agent of both paHies to appropriate the deposit 
to the party entitled to it. — Johnson v. Roberts 
(1855), 24 L. T. O. S. 254. 

166. .] — Pltf. became the purchaser of 

a house whicli was put up to auction oy deft., an 
auctioneer. The price was £3,610, & a deposit was 
paid to deft, of £310. Under the conditions of sale, 
which were signed by pltf. & by deft, as the ven- 
dor’s agent, if the vendor could not make a good 
title, he was to repay the deposit. Shortly after- 
wards deft, paid a sum of £150, part of the deposit, 
to the vendor. The latter failed to make a good 
title, & proceedings were taken against him in the 
Ch. Div., when an order was made upon him to pay, 
amongst other items, the £150. Pltf. then put in an 
execution against the vendor, but that only realised 
£7. The vendor then gave pltf. a charge upon the 
house, but this turned out to be useless by reason of 
prior charges : — Held : pltf. was entitled to recover 
the sum of £150, less the sum of £7 raised by the 
execution, from deft, as a stakeholder. — Furtado 
V, Lumley (1890), 54 J. P. 407 ; 6 T. L. R. 168. 

167. Liability to bidder — Deposit not paid over.] — 
An auctioneer, who has not paid a deposit over to 
his principal, is liable for same to the bidder. — 
Burbough V, Skinner (1770), 5 Burr. 2639 ; 98 
E. R. 387. ^ 

Annotations: — Consd. Edwards v, Hodding (1814), 1 Marsh. 

377 : (jrray u. Gutteridi^e (1828), 1 Man. & Ry. K. B. 614. 

Reid. Smith v. Jackson (1816), 1 Madd. 618. 


PART V. 

162 i. Awiioneer stakeholder — Fraudu- 
lent conversion of deposit.] — An auc- 
tioneer is a stakoiiolder when he receives 
from the purchaser a deposit on sale ; 
if he fraudulently converts same to his 
own use ho is guilty of larceny. — R. v. 
Brodie (1894), 15 N. 8. W. L. R. 436.-— 
AUS. 

167 i. Liability to bidder — Receipt of 
deposit qud agent of vendor.] — Where an 
auctioneer sells laud under conditions 
providing for payment of a deposit to 
liim “ as agent for the vendor " he is 
not liable in an action by the purchaser 
to recover the deposit ; & if he suffer 
judgment therein, he cannot recover 
£igaiust his principal the costs of such 
action. — McMillan v. Reap (1877), 3 
V. L. R. 284.— AUS. 

167 ii. ObjeHion to me.] — Vf. 
bought property at auction, signing an 
agreement to pay 10 per cent, of price 
down & balance on delivery of deed. 
The auctioneer’s receipt for the 10 per 
cent, so paid stated that the sale was on 
the understanding that a good title in 
fee simple clear of all incumbrances was 
to bo given to W., otherwise liis deposit 
to bo returned. W., not having been 
tendered a deed wliicli he would accept, 
caused the vendor to be notlhed that he 
considered the sale off & demanded re- 
payment of his deposit. In reply the 
vendor wrote that all the auctioneer had 


been instructed to sell was an equity of 
redemption in the property ; that a 
deed of the equity of redemption had 
been tendered to W., & he was reqiiired 
to complete his purchase. In an action 
to recover the deposit : — Held : W. 
could treat the contract as rescinded & 
sue to recover his deposit. — Wrayton 
V. Naylor (1894), 24 8. C. R. 295.— 
CAN. 

167 Ui. Refusal of purchaser to per- 

form contract,] — Pltf, gave his note for 
the deposit required on a purchase at 
auction, but refused to carry out the 
contract, & sought to recover the 
amount of his note : — Held : ho could 
not recover. — Lindsay v. Zwicker 
(1870), 2 N. S, D. 100 ; 8 N. 8. K. 100.— 
CAN. 

167 iv. Refusal of vendor to com- 

plete.] — Pltf. purchased property at 
auction & deposited with the auctioneer 
on account of the puivhase-money. The 
ventlor refutKJd to convoy the property 
to pltf. ; — Held : the money having been 
deposited with the auctioneer as a 
stakeholder & being in his bauds, action 
to recover it lay against the auctioneer, 
& not against the vendor. — Ehsa.ii 
Adamji V. Bhimji Purshotam (1867), 
4 Bom. O. C. 125.— IND. 

167 V. Misrepresentation — Part 

dcffosH paid over.] — On sale by auction, 
the purchaser paid a deposit of £400 to 
the auctioneer. One of the conditions of 


sale was that the deposit must be paid 
to the vendor’s solr., &; the auctioneer 
sent a cheque for the amount to him. 
The solr. returned a cheque for £200 to 
the auctioneer in part payment of a 
claim of the auctioneer. The purchaser, 
on the ground of misrepresentation, 
rescinded his bargain : — Held : the 
£200 paid to the auctioneer by the 
vendor’s solr. was part of the deposit, 8c 
must bo repaid by the auctioneer to the 

F urchosor. — D ickie v. White (1901), 35 
. L. T. 52.— IR. 

167 vi. Misdescription.] — ^Action 

to recover deposit paid at auction on the 
purchase of property not of the de- 
scription given at time of the sale. Upon 
evidence of such difference, there was a 
verdict for pltf. for the full amount of 
the deposit. — L each d. Mcij^ct (1827), 
1 It. L. Rec. 1st 8er. 64. — IR. 

167 vii. ] — Conditions of sale 

at auction referred to public advertiso- 
ineuts, which professed to contain a 
description of the property to bo sold. 
In an action by the vendee to recover 
bock the deposit on the purchase- 
money : — Held : those advertisements 
were admissible evidence to show that 
the conditions of sale misdescribed the 
premises. — Thompson v. Guy (1844), 

7 I. L. H. 6.— IR. 

167 viii. Defence available to auc- 

tioneer.] — In an action by the purchaser 
to recover the deposit, the auctioneer 
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168 . Vendor’s solicitor acting as auctioneer — Re- 
ceipt of deposit as auctioneer.] — solr., who was 
also an auctioneer, received a deposit on property 
which he had sold by auction &, after queries were 
raised as to the title, & before they were cleared, 
paid over the deposit to his principal. On a demand 
of the deposit by the buyer, he answered that his 
principal would not consent to return it, & would 
enforce the contract : — Held : the buyer might 
recover the deposit from the auctioneer as money 
had & received to pltf.’s use, because (1) deft., as 
solr., had notice that the title had not been com- 
pleted before ho paid over the money ; (2) he 
misled pltf. to sue himself by not saying he had 
p^aid it over. — Edwards v. Hodding (1814), 5 
Taunt. 815 ; 1 Marsh. 377 ; 128 E. R. 913. 

Annotations : — Ezpld. Leo v. Mmm (1817), 8 Taunt. 45 ; 

Horsfall r. Handley (1818), 8 Taunt. 136. Gonad. Gray r. 

GutteridKe (1827), 3 C. & P. 40. Distd. Holland v. Ilussell 

(1861), 1 B. & S. 424. Reid. Edgrell v. Day (1865), L. II. 

1 C. P. 80. 

169 . Vendor’s solicitor receiving deposit — Receipt 
qu& agent of vendor.}— Where a soh*. acting for a 
vendor receives the deposit on the sale of an estate, 
the law will not imply, as in the case of an auc- 
tioneer, that he receives it as stakeholder. If ho 

rof esses to receive it as agent for the vendor he is 
ound to pay it over to him on demand. — Edgell 
V. Day (1866), L. B. 1 C. P. 80 ; Har. & Ruth. 8 ; 
35 L. J. C. P. 7 ; 13 L. T. 328 ; 12 Jur. N. S. 27 ; 
14 W. R. 87. 

Annotation : — Mentd. Ellis v. Goulton, [18931 1 Q. B. 350, 

C. A. 

Sect further y Sale of Land ; Solicitors. 

170 . Cheque for deposit — Misrepresentation — Sale 
voidable — Defence.]~~Deft. bought premises at an 
auction, & gave pltf., an auctioneer, a draft on his 
banker, instead of money, in payment of the deposit. 
Having afterwards refused to pay the draft on 
account of misdescription of the property by pltf., 
he pleaded to an action on the draft that “ there 
was not, at any time, any consideration or value 
for his making the draft, or for paying its amount.’’ 
Issue having been taken, the jury found pltf. ^ilty 
of a wilful misrepre.sentation in the description of 
the premises ; — Held : the draft having oeen in 
point of law ^ven without consideration, deft, 
could have rescinded the contract, & might resist 
payment of his draft, on the ground that the con- 
tract, which was the consideration, having been 
done away ab initio, no consideration remained at 
all. — Mills v. Oddy (1835), 2 Cr. M. & R. 103 ; 3 
Dowl. 722 ; 1 Gale, 92 ; 6 Tyr. 571 ; 4 L. J. Ex. 
168 ; 150 E. R. 43. 

Annotations : — Mentd. Easton u. Pratchett (1835), 1 Gale, 

250, Ex. C?h. ; Doe d. Dowdier «. Owen (1837), 8 C. & P. 

110 ; Keene v. Beard (1860), 8 C. B. N. S. 372. 

171 . Auctioneer agent of vendor in resale.] — ^Pltf. 
sought to recover as money had & received £18, 
being the deposit & auction duty paid on a sale of 
property by auction, at which deft, had become the 
purchaser, & had afterwards re-sold to pltf., who 
agreed to give deft. £10 for his bargain. The sale 
never having been completed, pltf. sought to recover 
back the deposit, etc. : — Held : (1 ) the auctioneer, 
into whose hands the money had been paid, had 
received it as agent for deft. ; (2) a verdict for the 
amount should be entered for pltf. — Constable v, 
Martin (1847), 9 L. T. O. 8. 314. 

172 . Loss of deposit — ^Fails on vendor — Vendor’s 
refusal to have funds paid into court.] — Upon a sale 


by auction the vendor determines who is to receive 
the deposit. The auctioneer is not a stakeholder of 
the purchaser, at le^t not of his choice. If he were 
a stakeholder for both parties, either would have a 
right to propose to change the stakeholder, & the 
party refusing takes upon himself the risk. 

Wnere a motion by the purchaser that the deposit 
should be paid into ct. was resisted by the vendor 
on the ground that the deposit was secure in the 
hands of the agent ; — Held : the refusal concur 
in the purchaser’s proposition threw the risk of the 
agent’s credit on the party refusing, & it would be 
too hard to throw the loss by the agent’s failure on 
the purchaser. — F enton v. Browne, Browne v. 
Fenton (1807), 14 Ves. 144 ; 33 E. R. 476. 

Annotations: — Consd. Smith v. Jackson (1816), 1 Madd. 

618. Mentd. Brooke v. Rounthwaite (1846), 5 Hare, 298, 

173 . Vendor not insisting on having 
funds paid into court.}— Smith v. Jackson, No. 163, 
ante. 

174 . Vendor’s right to set off loss 

against sums due to auctioneer.] — A., being about to 
convey his estate to trustees for sale, to pay off 
incumbrances to pay him over the residue, ob- 
tained advances of the auctioneer intended to be 
employed, to be repaid out of the deposits. The 
estate was accordingly conveyed to the trustees ; 
the sale took place, & the auctioneer received de- 
posits to a greater amount than his advances, & 
became bkpt. : — Held : A. was entitled to an 
equitable set-off of deposits against his debt to the 
bkpt.’s estate, according to the amount in which, on 
taking the account, A. should appear to be in reality 
interested beneficially in the surplus of the proceeds 
of the sales. If he was not so interested, then the 
deposits were the moneys of the trustees. — A lvan- 
LEY V. Lewis (1831), 1 L. J. Ch. 55. 

175 . As between purchaser & mort- 

gagee consenting to sale.] — ^A mtgor. contracted to 
sell the estate, & one of the conditions was that the 

P urchaser should pay a deposit to the auctioneer. 

'he mtgee. afterwards concurred in & adopted the 
contract. A loss having occurred by the insolvency 
of the auctioneer ; — Held : as between the pur- 
chaser & mtgee., the latter stood in the shoes of the 
vendor & must bear the loss. — R owe v. May (1854), 
18Beav. 613; 52 E. R. 241. 

Annotation : — Mentd. Barrow v. White (1862), 2 John. & H. 
580. 

As between mortgagor & mortgagee. ] 

— See Mortgage. 

176 . Vendor’s risk — Payment into court less 
auctioneer’s charges.] — ^An auctioneer, on motion of 
the vendor, was ordered to pay the deposit into ct., 
minus his charges & expenses, & the vendee was re- 
strained by injunction from proceeding in his action 
against the auctioneer for the deposit, in which 
action he had obtained a judgment for the whole 
amount of the deposit. 

Pending the dispute as to the title, all the risk 
respecting the deposit rests with the vendor ; for 
though the auctioneer is, to a certain degree, a 
stakeholder for vendor & vendee, yet so far as re- 
spects any risk as to the deposit, the auctioneer is 
considered as the agent only of the vendor. The 
deposit is the vendor’s money, & the risk belonging 
to it is his ; & if the vendor moves to have the 
deposit paid into ct. (which on large purchases it is 
always prudent to do for t/he sake of security, & to 
obtain interest on the deposit), there is good ground 
for the auctioneer insisting to have his costs & ex- 


mtiet, in the absence of an express con- 
dition of sale, set out such facts as 
would be sufficient to justify him in 
paTinff the entire purenase-money, if 
stiU in his hands, to the vendor. 

In an chctiou against an auctioneer to 


recover a deposit, deft, pleaded, as to 
part of the sum claimed, that, being an 
auctioneer, he was employed to sell a 
farm, for whioh pltf. bid the highest 
prioo, Sc was declared the purchaser, 6c 
that the sum was lodged with him as a 


deposit, pursuant to the conditions of 
sale, 6c this he was entitled to retain, 6c 
had retained as auctioneer’s fees : — 
Held : the plea was embarrassii^, 6c 
should be set aside. — E ably v, Smith 
(1857), 7 I. 0. L. R. 397.— IR. 
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penses first deducted (Plumbr, V.-O.). — ^Annesijsy 
V, MuGaBiDGE (1810), 1 Madd. 693 ; 66 E. R. 
218. 

177. Vendor’s right to insist on auctioneer getting 
cash lor deposit.}— Johnston v. Boyes, No. 144, 
ante, 

178. Auctioneer not liable for interest.] — A pur< 
chaser of an estate by public auction deposited a 
sum with the auctioneer as part of the purchase- 
money, until the vendor made out a good title, 
according to the conditions of sale. No good title 
was made out, but the treaty was kept open with 
the auctioneer for four years from the time of the 
sale, & no demand had been made on him for the 
repayment of the deposit : — Held : in such case, 
the auctioneer was not liable to the purchaser for 
interest on the deposit money. — Lee v. Munn 
(1817), 8 Taunt. 46 ; 1 Moore, C. P. 481 ; 129 E. R. 
299. 

Annotations : — Reid. Amott v. Ilodfern (1826), 3 Bing. 353 ; 
Curling V. Shuttloworth (1829), 6 Bing. 121. 

179. •.] — If a purchaser pay a deposit to 
auctioneers at the time of sale & bring an action 
against them to recover it back, in consequence 
of the vendor not being able to make a good title, 
& such deposit be recovered from them, the pur- 
chaser is entitled to interest on the deposit from 
the time the purchase should have been completed, 
& may recover it from the vendor on alleging the 
special damage in his declaration. — Faequhar v. 
Farley (1817), 7 Taunt. 692 ; 1 Moore, C. P. 322 ; 
129 E. R. 236. 

Annotations : — ^Refd. Loe v. Munn (1817), 8 Taunt. 45 ; Petre 
V. Duncombo (1851), 2 L. M. P. 107 ; L. C. & D. Ily. Co. 
r. 8. E. Ry. Co., (1892] 1 Ch. 120, C. A. Mentd. Curling v. 
Shuttloworth (1829), 6 Bing. 121 ; Re Maria Anna & 
Steinbank Coal & Coke Co., McKewan*s Case (1877), 36 
L. T. 609. 

180. ,] — ^An auctioneer, who, as agent for 

the vendor, agrees to sell an estate upon the terms 
contained in conditions of sale, by which the pur- 
chaser is to pay down immediately a deposit & the 
auction duty & the residue of the purchase-money 
upon a day certain, on having a good title, & the 
vendor is to prepare & deliver to the purchaser an 
abstract of title, is not, upon a failure of the contract 
in consequence of a defective title, personally re- 
sponsible for interest upon the deposit & auction 
duty, unless the money be demanded, or notice be 
given to him that the contract has been rescinded. — 
Gaby v. Driver (1828), 2 Y. & J. 549 ; 148 E. R. 
1036. 

181. .] — Deft., an auctioneer, offered two 

policies of assurance for sale by auction, & it was 
stated in the particulars that the policies would be 
sold by order of the exors. of the mtgee., & under a 
power of sale. Pltf. purchased one of the policies, 
& deposited part of the purchase-money with deft, 
at the time of the sale. The mtgor. having assigned 
the policy by deed to the mtgee., a subsequent deed 
between the same parties, on a further advance by 
the mtgee., contained a power of sale, if the princi- 
pal sum were not paid on a given day, ana on a 
further advance by the mtgee., a third deed was 
entered into, by which the interest remaining unpaid 
was to be converted into principal, but the power of 
sale was omitted ; & the vendors declined to pro- 
cure the concurrence of the mtgor. to the assign- 
ment of the policy to pltf. : — HeM : He was en- 
titled to recover back his deposit, but without in- 
terest. — Curling v. Shuttleworth (1829), 6 Bing. 
121 ; 3 Moo. & P. 368 ; 8 L. J. O. S. C. P. 113 ; 130 
E. R. 1226. 

Anmtations : — Dbtd. Bo 3 mian v. Gutch (1831), 7 Bing. 379. 
Mentd. Young v. Roberts (1852), 15 Beav. 558. 

182. — I — .] — In general an auctioneer is not 
liable for interest on a deposit. 

A deposit upon the contract for sale of an estate 


was paid to the auctioneer. There being difficulties 
in the title, the sale was not completed until several 
years had elapsed. The vendor, in the interim, gave 
notice to the auctioneer to invest the money in 
Govt, securities, & offered to indemnify him for so 
doing ; but ho did not obtain the consent of the 
purchaser to l^his arrangement. ^ The auctioneer was 
in the habit of keeping a considerable sum at his 
bankers*, to answer the demands which niight be 
made upon him for deposits. Of the remainder of 
these deposits he made a profit, but it did not appear 
whether he made a profit of tliis particular sum, all 
trace of which was lost in its mixture with the bulk. 
In an action by the vendor against the auctioneer, 
after the sale had been completed : — Held : the 
latter was not chargeable with interest. — Haring- 
TON V. Hogg art (1830), 1 B. & Ad. 577 ; 9 L. J. 
O. S. K. B. 14 ; 109 E. R. 902. 

Annotation : — Distd. Edgoll v. Day (1865), 35 L. J. C. P. 7. 

Where tlie attorney acts as auctioneer, he does not lose 

his rights as auctioneer because he is also agent, as was the 

case in Harrington v. Iloggart (Erle, C.J.). 

183. — A party recovering back a deposit 
paid on the purchase of real property is not entitled 
to interest. — ^B radshaw v. Bennett (1831), 5 
0. & P. 48 ; 1 Mood. & R. 143. 

184. .] — Upon the abandonment of an un- 

written contract for the sale of land, on defect of 
title, the deposit money & money paid by the pur- 
chaser to the auctioneer for purchaser’s moiety of 
the auction duty may be recovered, but interest 
upon the deposit cannot be recovered. — G osbell v. 
Archer (1835), 2 Ad. & El. 500 ; 1 Har. & W. 31 ; 
4 Nev. & M. K. B. 485 ; 4 L. J. K. B. 78 ; 111 E. R. 
193. 

Annotations : — Refd. CJasson v. Roberts (1862), 31 Beav. 613, 

Mentd. Scott v. Alvarez (1895), 43 W. R. 694, C. A. 

186. Purchaser’s action to recover — ^Vendor no 
title.] — Where on the sale by auction of an annuity 
the seller fails to produce his title deeds for inspec- 
tion by the day named in the conditions of sale, an 
action for money had & received lies against the 
customer to recover the deposit. — B erry v. Young 
( 1788), 2 Esp. 640, n. 

186. .] — Where the seller is unable to 

make a good title to land sold, an action for money 
had & received lies against the auctioneer to recover 
the amount of the deposit. — W ard v. Scott (1812), 

3 Camp. 284. 

187. .] — An agreement of reference was 

entered into between G. & H., in which H. was 
described as the administrator of A., to whom cer- 
tain leasehold premises, the right of which was in 
dispute, had belonged. The arbitrator directed the 
premises to be sold by an auctioneer, whose appoint- 
ment was assented to by both parties. G.’s solr., 
who, at the time of the s^e, was aware that H. had 
not taken out administration , became the purchaser 
& paid a deposit to the auctioneer, it being under- 
stood at the time of the sale that H. would take 
out administration. H., however, afterwards re- 
fused to do so, & a good title was not made out ; — 
Held : the purchaser was entitled to recover his 
deposit from the auctioneer, without notice of the 
contract having been rescinded. — D uncan v. Cafe 
( 1837), 2 M. & W. 244 ; Murph. & H. 1 ; 6 L. J. Ex. 
81 ; 1 Jur. 23 ; 150 E. R. 747. 

188. Objections — Rescission.] — Pltf. 

had purchased property at a sale by auction, sub- 
ject to a condition of sale, whereby the vendor was 
required to furnish the abstract of his title to the 
property sold within four days of the sale, for the 
perusal of the purchaser, who was to be allowed 
fourteen days for sending in objections to the title, 
or requisitions connected therewith ; the conditions 
of sale contained likewise a proviso that the pur- 
chaser should be considered to have waived all ob- 
jections to the title, if no objection or requisition 
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was sent in within the fourteen days above men- 
tioned. The purchaser had, subsequent to the sale, 
received the abstract of title, which was submitted 
by him to counsel, & he had, prior to the expiration 
of the fourteen days, returned the abstract to the 
solr. acting on behalf of the vendor, with the queries 
& opinion of counsel, who advised that the title w^as 
essentially defective. Pltf. having been unable to 
ascertain the vendors’ names, gave notice to deft, 
(the auctioneer) that the contract of sale was at an 
end, & brought an action c^ainst him for recovery 
of the deposit paid at the time of the sale : — Held : 
(1) pltf. must oe taken te have delivered his objec- 
tions to the title as stipulated by the fouHh con- 
dition, as the mode adopte^d by pltf. was a very 
usual mode of stating objections to title ; (2) de- 
manding the deposit from the auctioneer was in 
fact a rescinding of the contract ; (3) jdtf. was 
entitled to recover. — Kerridge v, Simpson (1846), 7 
L. T. O. S. 92. 

189 , Objection to title.] — In an action 

against an auctioneer to recov(‘r the tunount of a 
deposit on the sale of an estate, deft., after an 
abstract has been delivered, is entitled, as a matter 
of coiu*se, to a statement in writing from pltf. of the 
objections of fact to the title on which he relies ; 
but he is not entitled to a statement of objections 
of law.- — Roberts v. Rowlands (1838), 3 M. & W. 
543 ; 7 L. J. Ex. 182 ; 2 Jur. 875 ; 150 E. K. 1261 ; 
8uh nom. Robson v. Rowland, 6 Dowl. 553 ; 1 
Hom&H. 105. 

190 , Misdescription.] — In the conditions of 

sale of the lease of a public house it was described 
as “ a free public house ” but the lease contained a 
covenant that the lessee & his assigns should take 
their beer from a particular brewer. This lfc*ase was 
read over by the auclioneer at the time of the sale, 
who said mistakenly that it was a free public house, 
& that the covenant about t he beer had been de- 
cided to be bad : — Held: a pxirchaser who heard 
the lease read over w^as not bound in these circum- 
stances to complete the purchase, but was entitled 
to recover back the deposit. — Jones v. Edney 
(1812), 3 Camp. 285. 

Annotaiions : — Consd. Brumflt r. Morton (1857), 30 L. T. O. S. 

08. Befd. Orosvenor v. Green (1858), 2S L, J. Ch. 173. 

Mentd. Flight v. Booth (1834), 1 Bing. N. C. 370 ; lie 

Davifl & Cavey (1888), 40 Ch. D. 601 ; He Fawcett & 

Holmes’ Contract (1889), 42 Ch. D. 150, C. A. 

191 , 1 .] — If propert y be sold at auction 

under a description which is untrue, & calculated 
to entrap persons coming into the auction-room, 
the sale is void, & the purchaser may recover back 
his deposit in an action for money had & received. 
— Robinson v. Musgrove (1838), 8 C. & P. 469 ; 2 
Mood. &; R. 92. 

Annotation : — Mentd. Evans v. Hobins (1862), 1 H. & C. 302. 

192 , — ; — Concealment.] — A landlord having 
given notice to his lessee, under a covenant in the 
lease, that he would re-enter, if the premises were 
not put into repair within three months, if an auc- 
tioneer sell the lease without communicating the 
notice to the vendee, the latter may recover his 
deposit from the auctioneer, although he knew the 
dilapidated state of the premises at the time of sale, 
— Stevens v, Adamson (1818), 2 Stark. 422. 

Annotations: — Folld. Carlish v. Halt, fl906] 1 Ch. 335. 

Mentd. Re Leyland & Taylor (1900), 69 L. J. Ch. 764, C. A. 

193, Vendor’s delay — Abandonment,]-— A 

motion for an injunction to restrain an action against 
an auctioneer for a deposit was refused, where there 
had been great delay on the part of the vendor. — 
Lloyd v. Collett (1793), 4 Bro. C. C. 469 ; 29 
E. R. 992. 

Annotations: — Expld. Omerod r. Hardman (1801), 5 Ves. 

722. Distd. Seton v. Slade (1802), 7 Ves. 265. Consd. Alley 

r. Deschamps (1806), 13 Ves. 225 ; Venn v. Cattell (1872), 

27 L. T. 469 Stickney v, Keeble, [1916J A. C. 386, H. L. 


Befd. Walker v. Jeffreys (1842), 1 Hare, 341 ; Firth v. 

Greenwood (1855), 1 Jnr. N. S. 806. Mentd. Fordyoet). Ford 

(1794), 4 Bro. C. C. 494. 

194. Sale not completed promptly.] — Lefts., 
on July 6, 1876, sold te pltf. by auction a contingent 
reversion in railway stock. The sale was subject to 
conditions, whereby it was provided that the pur- 
chaser should pay a deposit &the purchase be com- 
pleted on or before Aug. 17 then next, but should 
the completion of the purchase be delayed from any 
cause whatever beyond that period, the purchaser is 
(but without prejudice nevertheless to the vendor’s 
rights under the seventh or any other condition of 
sale) to pay interest on the balance of the purchase- 
money from that day until the completion of the 
purchase.” By the seventh condition, should the 
purchaser neglect or fail to comply with any con- 
dition, “ the dexiosit-money shall be forfeited & tVie 
vendor . . . shall be at full liberty to resell the 
proi>erty . . . &; the deficiency (if any) arising by 
such second sale, together with all charges attending 
same, shall be made good by the defaulter.” There 
was no express stipulation that time should be of 
the essence of the contract. Pltf. at the time of sale 
paid a deposit of £30. Defts. were not able to com- 
plete the sale on or before Aug. 17, & pltf. tw'o days 
afterwards brougiit an action te recover the dexxosit. 
Defts. were able & willing to complete the sale at 
the end of Nov., 1876 : — Held : under the con- 
ditions time was not of the essence of the contract, 

pltf. was not entitled to recover. — Patrick v. 
Milner (1877), 2 C. P. D. 342 ; 46 L. .T. Q. B. 537 ; 
36 L. T. 738 ; 41 J. P. 568 ; 25 W. R. 790. 

195, Making auctioneer party.] — Although 

it is the law' that an auctioneer holding the deposit 
on a purchase may be made a deft, in an action for 
specific performance, yet, as a general rule, the 
prox^er jiractice is not U) make him a deft, when the 
dexK)sit is of small amount, unless he refuses to pay 
it into ct. w hen required, but where the deposit is of 
large amount he may be properly made a deft., 
unless he has paid it into ct. before action brought. 
— Egmont (Earl) v. Smith, Smith v. Egmont 
(Earl) (1877), 6 Ch. D. 469 ; 40 L. J. Ch. 356. 

Annotations Mentd. Royal Bristol I^ermanent Bldg. Soc. 

V. Boiiiash (1887), 35 Ch. D. 390; Bolton Partners v. 

Lambert (1889), 41 Ch. J). 295, C. A.; darker. Hamuz 

[1891 j 2 Q. B. 456, C. A. ; Loppington v. Freeman (1 891), 65 

L. T. 145 ; Re Head, (1894J 3 C’h. 238 ; Re London Hchool 

Board & Foster (1903), 87 L. T. 700, C. A. 

190, Claim by vendor — Vendor made defen- 

dant.}— An auctioneer was employed to .sell land by 
auction ; the purcha.ser of a hit paid a de^xiosit, but, 
not being satisfied with the title, refused to complete 
the purchase, & sued the auctioneer for the deposit. 
The vendor gave deft, notice to hold the money for 
her, as forfeited. Deft, applied to have the vendor 
made deft. The solvency of the vendor apiiearing 
doubtful, the ct. made the rule absolute, on the 
money being brought into ct. & security for costs 
being given to pltf., but refused to order that the 
costs of origin^ deft, should be paid out of the 
money. — Deller v. Prickett (1850), 15 Q. B. 
1081 ; 20 L. J. Q. B. 151 ; 16 L. T. C). S. 212 ; 15 
Jur. 168 ; 117 E. R. 769. 

Annotation : — Ezpld. Ridgway r. Jones (1860), 1 L. T. 368. 

197. Evidence.] — Upon a sale of houses 

by auction according to certain particulars & 
conditions of sale, requiring {inter alia) the de- 
livery of an abstract of title within ten days, & 
payment of a deposit to the auctioneer, the pur- 
chaser of two liouses paid a deposit, signed an agree- 
ment as purchaser, obtained a receipt from the 
auctioneer for tlie money paid as for a deposit on a 
sale by auction of the premises described in the par- 
ticulars & conditions of sale. The abstract of title 
not being delivered, the purchaser brought an 
action against the auctioneer for the recovery of 
the deposit : — Held : production of the receipt & of 
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the conditions of sale, without production of the 
written contract signed by the purchaser, was in- 
sufficient. — Curtis v. Created (1834), 1 Ad. & Kl. 
167 ; 3 Nev. & M. K. B. 449 ; 3 L. J. K. B. 126 ; 
110 E. B. 1170. 

198. Interpleader.] — An auctioneer is the agent as 
well of the purchaser as of the vendor, & if the 
vendor commence an action against him for the re- 
covery of the deposit, he may file a bill of inter- 
pleabder, for the purpose of ascertaining tx> whom it 
belongs. — Fairbrothbr v.Prattbnt (1818), Dan. 64. 

199. S. P, Fairbrothbr v. Nerot & Harris 
(1818), Dan. 68, n. 

200. .] — An auctioneer against whom an 

action is brought for recovery of ^ a deposit is not 
entitled to interplead if he insists on retaining 
either his commission or the dutv* — Mitchell v. 
Hayne (1824), 2 8im. & St. 63 ; 57 E. K. 268. 

Annotations: — Distd. Suart v. Welch (1839), 4 My. & Cr. 

305, L. C. Apprvd. Bignold v, Aadland (1840), 11 Sim. 23. 

201. ,] — 11., an auctioneer, employed by T. 

to sell an estate belonging to him, sold the estate in 
1835, by auction, to C., who paid H. a sum of £134 
by way of deposit. Disputes having arisen as to the 
estate T. gave notice to C. of his intent ion to put up 
the estate to auction again on the ground that he 
had failed to perform his contract, & emidoyed H. 
for that purpose. O., on receiving the notice, 
warned H. not to resell the estate, requiring him to 
hold the deposit money till the title was completed. 
H., by the direction of T. in 1837, r(^sold the estate 
by auction to V., who paid £128 as a deposit. Some 
difficulties respecting the title <te the claim of C. 
arose between T. & V., & T., representing that V. 


had failed to perform his contract, Sc thereby for- 
feited his d^osit, called on H. to pay him the two 
deposits, & H. having refused, T. brought an action 
against H. to recover the amount of both deposits. 
C. shortly afterwards filed a bill gainst T., V. Sc 
H. for specific performance of his agreement for 
purchase, & for some time the proceedings in T.*s 
action were stayed, but in May, 1838, the plea being 
called for, H.’s solr. gave notice of that proceeding 
to the solr. of C. & V. T. required payment of the 
deposits, & offered H. an indemnity, stating that if 
payment were not made, he should proceed with 
his action. C. declined to move for an injunction 
in his suit, telling H. that if he paid his (C.’s) deposit 
to T. he would do so at his own peril, & V. required 
a good title or repayment of his deposit, with 
interest. H. filed his bill in June, 1838, against 
T., C. & V., treating the case as an ordinary case of 
inl/erpleader, & in the same month obtained an in- 
junction against T. from further proceeding in his 
action, on payment of the amount of the deposits 
into ct., & an injunction also against the other 
defts. from taking any proceedings at law, in respect 
of such deposits. The bill was dismissed with costs 
as against V., & the deposit paid by him ordered to 
be returned to H., & the injunction was dissolved 
as to T. & V. in respect of V.’s deposit, but continued 
in other respects as to T. Sc C. — Hoggart v. Cutts. 
(1841 ), 1 Cr. & Ph. 197 ; 10 L. J. Ch. 314 ; 41 E. R. 
465. 

Annotations : — Mentd. Suisse v. Lowther (1843), 7 Jur. 808 ; 

Gloucest-er Corpu. u. Wood (1843), 7 Jar. 1151. 

See, also, Nos. 228, 271, 272, post, and Inter- 
pleader. 


Part VI. — Interpleader and Payment into Court. 

See Nos. 162, 163, 172, 176, 195, 196, 198—201, ante, 228, 271, 272, post, and Interpleader. 


Part VII. — Rights and Duties in relation to Vendor. 


Sect. 1.— DUTY GENERALLY. 

202. Liability for negligence — Preparation of 
catalogue — Costs of action.] — In an action claiming 
damages for the negligent preparation of a catalogue, 


the jury found that defts. had been negligent, but 
that pltfs. had suffered no damage in consequence 
thereof : — Held : pltfs. were not. Sc defts. were, 
entitled to the costs of the action. — C ole v, Chris- 
tie, Manson Sc Woods (1910), 26 T. L. R. 469. 


part VII. sect. 1. 

?. Duty to nse due care.] — From the 
employment of an auctioneer for re- 
ward, there is implied a contract upon 
hie part tA) use due care & skill in con- 
ducting the sale. — Kavanaqh v. Cuth- 
BKRT, 9 1. 11. C. L. 136.— IR. 

I. Perishable goods.\ — Persons 

holding themselves out as auctioneers, 
Sc as such receiving perishable goods for 
sale, are bound to exercise reasonable 
diligence in seeking to effect a sale, & if 
unable to sell must forthwith inform 
the vendor. In such oases the measure 
of damages is the value of tlio goods at 
the time they were received by the 
auctioneer. — Rose v. Lowe (1900), 2 
W. A. L. R. 24.— AUS. 

202 i. Liability for negligence — Hoic 
affected by illegal action of vendor.] — A 
vendor who, contrary to law, has bid 
for his own goods, cannot afterwards 
sue the auctioneer for negUgonce in 
failing to procure the signature of the 
person to whom the goods are actually 
knocked down. — Christie v, Quaife 
(1906), 26 N. Z. L. R. 495.— N.Z. 

202 ii. Failure to advertise sale — 

Sacrifice of property.] — Pltf. claimed 
damages for the sale of his farm by defts. 


at auction. The property was in the 
centre of a district of good farming 
laud Sc worth at least 13.500, & would 
have brought that amount at an auction 
sale if properly advertised. Defts. sold 
it for $2,800, subject to unpaid taxes ; — 
Held : defts. were liable for the differ- 
ence between the two amounts, because 
they had so negligently & carelessly 
conducted the sale proceedings that the 
property was sacrificed. — Carruthers 
V. HAmLTON Provident Sc Loan 
Society (189 8), 12 Mon. L. R. 60. — CAN. 

202 ill, Failure to procure fuU de- 

posit.] — Deft., an auctioneer, was in- 
structed by pltf., the tenant of a judicial 
tenancy, to sell the farm. The farm was 
put up for sale, subject, amongst others, 
to a condition that the landlord’s assent 
should be obtained. Deft, informed pltf. 
that a certain purchaser would buy. Sc 
took upon himself to accept as a deposit 
£5 instead of £25, the percentage men- 
tioned in the conditions of sale. The 
landlord refused tx» consent ; the solo 
was abandoned ; & the £5 was returned 
by deft, to the purchaser. At the trial 
the jury found negli^nce on deft.’s 
port ; found that the randlord’s refusal 
was the cause of the sale not being com- 
pleted ; found that pltf. suffered loss by 


reason of deft, not receiving the full 
deposit ; &; contingently assessed dam- 
ages at £65. On new trial motion : — 
Held : pltf. was entitled to recover only 
nominal damages. — Farmer v. Casey 
(1899), 33 I. L. T. 144.— IR. 

202 iv. Failure to accept hid — 

Measure of damages.] — A settlor, with 
the concurrence of the trustee of the 
settlement, employed auctioneers to sell 
the settled property, fixing a reserve. 
At the sale the reserve was bid, but by 
mistake on the part of the auctioneers 
was not accepted. The market was a 
falling one, after several abortive 
attempts to sell with a reserve, the 
property, two years Sc a half after, was 
sold for much less than was first bid for 
It: — Held: (1) the auctioneers were 
liable to the settlor, as her agents, for 
negligence ; (2) the measure of damages 
was the difference between the amount 
bid at the first attempted sale & the 
actual market value of the property. — 
Logie v. Gillies Sc Hislop (1885), 4 
N. Z. L. H. 65.— N.Z. 

202 V. Selling below reserve.] — A 

vendor Who employs an auctioneer ta 
sell his goods a fixes a reserve price can 
maintain an action for da m a g es against 
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Bed. 1 . — Duty generally- Sects. 2, 3, 4 <fc 6.] 

203. Particulars ot sale — Measure ol 

damages.] — In an action against an auctioneer, em- 
ployed by pltf. to conduct the sjde of bouses, for 
negligence in preparing the particulars of sale, in 
which the houses were improperly described, 
whereby pltf. was obliged to make the purchaser 
compensa tion, the jury found for pltf. with £47 10a. 
damages (being the amount paid for compensation) : 
— Held : as it was impossible to say that the houses 
would not have sold for the same price, if they had 
been properly described, deft, was not entitled to 
have the damages reduced either in part or to 
nominal damages. — ^I ^arker v. F arebbotheb 
(1853),21 L.T. O.S. 128; 1 W. R. 370 ; 1 C. L. R. 
323. 

204. Delivery without payment.]— j-An auc- 

tioneer, who delivered goods without receiving the 
price from the purchaser : — Held : liable in an 
action for not duly accounting for the proceeds of 
the sale. — ^Brown r. Staton (1816), 2 Chit. 363. 

205. Injunction restraining sale — Notice by tele- 
gram — Duty to communicate.] — An auctioneer, re- 
ceiving a telegram purporting to come from solrs., 
stating that an injunction restraining an execution 
sale has been issued by the Bkpey. Ct., is not under 
a duty to communicate with the Bkpey. Ct. or the 
sheriff’s London agents, but he is under a duty to 
communicate with the person on whose instructions 
he is selling . — Re Bishop, Ex p. Langley, Ex p. 
Smith (1879), 13 Ch. D. 110 ; 49 L. J. Bey. 1 ; 41 
L. T. 388 ; 28 W. R. 174, C. A. 

206. Licence to sell on vendor’s premises — Revo- 
cation.]— Where the owner of premises, who has 
employed an auctioneer to sell his goods thereon, 
revokes his consent to the auctioneer remaining on 
the premises, the latter has no right to continue 
there, though he has incurred expenses in allotting 
the goods & though he remains only to complete the 
sale by delivering the goods to the purchasers. — 
Taplin V. Florence (1851), 10 C. B. 744 ; 20 L. J. 
C. P. 137 ; 17 L. T. O. S. 63 ; 16 Jur. 402 ; 138 
E. R. 294. 

Annotations: — Refd. Campanari v. Woodbum (1854), 15 

C. B. 400 ; Hurst v. lecture Theatres, [1915] 1 K. B. 1, 

C. A. 

207. Proceeds of sale — ^Fiducl^ capacity — Right 
to follow.]— An auctioneer received moneys from a 
sale of live stock & paid them into his private 
account at defts.’ bank. His account was over- 
drawn to an amount not exceeding £2,500, but, 
under an arrangement which was then subsisting, 
he was permitted to overdraw up to £2,500, & he 
had no suspicion at the time when he paid in such 
moneys of any intention on the part of the bank to 
close his account. The bank shortly afterwards 
closed the account, & applied the proceeds of the 
sale- in reduction of the overdraft. The bank had 
notice that the moneys so paid in were substantially 
the produce of the sale of stock. An action was 
brought by pltf., on behalf of all the vendors at the 
sale, against the bank, to recover their respective 
purchase-moneys, less the auctioneer’s commission ; 
— Held : the auctioneer paid the proceeds of the 
sale to his private account in the ordinary course of 


business, &> was not guilty of a breach of trust in so 
doing, & pltf. had no remedy against the bank. — 
Marten v. Rocke, Eyton Co. (1885), 63 L. T. 
946 ; 34 W. R. 263 ; 2 T. L. R. 140. 

208. .] — Deceased was an auc- 

tioneer holding cattle sales in B. It was alleged 
that his course of business was to sell stock in his 
own name, giving varying credit the buyers, but 
paying the vendors at the conclusion of the sale if 
they so wished, or otherwise within tw o days, irre- 
spective of the time of payment of the purchase 
price by the buyers. His conditions of sale pro- 
vided that he sold as commission agent & wmuld in 
no way be liable as principal, &> that vendor's 
remedy should be against purchaser only. On 
Apr. 23, 1912, deceased held a sale at B. at which, 
among other lots, he disposed of cattle belonging 
to C. On Apr. 24 deceased left his office, & on 
Apr. 25 committed suicide. Earlier on the same 
day his son had paid into a special account at the 
bank the proceeds of this sale, amounting to £794, 
including a cheque from the purchaser of O.’s cattle 
for the amount due. On May 24 an order was made 
for the administration of deceased’s estate in bkpey,, 
& G. w^as appointed trustee. C. applied for an order 
that the trustee should pay over to him the pur- 
chase price of the cattle, less the auctioneer’s com- 
mission : — Held : (1) there was no evidence of an 
agreement by which vendor became the creditor of 
the auctioneer & looked to him alone, & not to pur- 
chaser for payment ; (2) the auctioneer received 
the money in a fiduciary capacity ; (3) as it could 
be traced, it must be paid over to the vendor,— jBe 
Cotton, Ex p. Cooke (1913), 108 L. T. 310 ; 57 
Sol. Jo. 343, C. A. 

209. ,] — ^An auctioneer is, as re- 

gards the proceeds of sale of goods which he has 
been instructed to sell, “ a person in a fiduciary 
position ” within the Debtors Act, 1869 (c. 62), 
s. 4 (3 ), & may be sent to prison for default in paying 
such proceeds of sale as directed by the ct., not- 
withstanding that he is bkpt. — Cbowtheb v. El- 
good (1887), 34 Ch. D. 691 ; 56 L. J. Ch. 416 ; 66 
L. T. 415 ; 35 W. R. 369 ; 3 T. L. R. 355, C. A. 

AnnotsUions : — Folld. Preston v. Etheringrton (1887), 67 

L. .7. Ch. 176, C. A. Refd. He Gent, Gout< Davis v. Harris 

(1888), 40 Ch. D. 190; Smith, Hands v. Andrews; 

[1893] 2 Ch. 1, C. A. ; Piddocke v. Burt, [18941 1 Ch. 343 ; 

Re Cotton. Ex p. Cooke (1913), 108 L. T. 310, C. A. 

Vendor’s right to follow proceeds of sale into 
hands of third parties.] — See Agency, Vol. I., pp. 602 
— 566 ; Bankruptcy & Insolvency ; Equity ; 
Trusts and Trustees. 


Sect. 2.— AS TO GOODS. 

21 0. Duty of auctioneer as bailee. ] — An auctioneer 
is bound only to take due care of the goods entrusted 
to him for sale, such as he would do of his own goods, 
so that for a loss arising from misfortune or unavoid- 
able accident he is not liable (Lord Kenyon, C.J.). 
— Maltby V. Christie (1795), 1 Esp. 340. 

Annotation : — Expld. Kankln v. Horner (1812), 16 Eant, 191. 

But see Coggs v. Bernard (1704), 2 Ld. Raym. 


the auctioneer il the latter sells the 
goods at a lower price ; & he is not 
limited to his remedy against the pur- 
chaser. — H awkf/8 Bat Farmers* Co- 
operative Assocn., Lti>. V. Far- 
QUHARSON (1916), 35 N. Z. L. R, 917. 
— N.Z. 

202 vi. -.] — An auctioneer re- 

ceiving an article with instructions not 
to selJ under a cortain price will be 
liable to make good the loss if he sell it 
for a less sum, — Mason v. CThamber- 
XAiN (1834), 1 Thom. (2nd ed.) 7. — 
CAN. 


t. IHrection to jurj /.] — ^An 

action will lie against an auctioneer for 
selling goods at a ruinous Bocrifioe, if he 
has acted negligently & disregarded his 
duty ; & it is no misdirection to tell the 
jury that the low price obtained Is 
evidence to go to them of negligence. — 
CJuLL V. Wakefield (1842), 0 O. S. 178. 


u. Injunction restraining sale — 
Notice hy telegram — Received after sale.] 
— An auctioneer acting under an order 
for sale, or master or other oflftcer con- 
ducting such proceedings, is not bound 


by an order staying the sale, of which he 
has not notice. 

Where an order staying a sale for 
three w<ieks was granted on the day the 
sale was to take place, & the registrar 
telegraphed to the master conducting 
the sale that sucii order was grrantod, 6c 
the message reached him after the sale, 
but before payment of the purchase - 
money ; an order made by a judge In 
chambers, refusing an application to set 
aside the sale, was sustained by the full 
ot. on rehearing. — Freehold Perma- 
nent Building Sooiett v. Choate 
(1871), 3 Ch. Oh. 440.— CAN. 
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009, per Holt, O.J., at p. 917, &, generally. Bail- 
HEKT, Part III., sect. 1, poet 

211. Sale without authority — Conversion.] — ^Pltf. 

sent three horses to deft., aoi auctioneer, to be sold 
next day. Being told by deft.’s clerk that the next 
day would not be so good a time to sell them as the 
following sale day, pltf . said he would send for them 
back again, but when he did so on the next evening, 
he found that they had been sold. In a conversa- 
tion deft, said that it was a mistake of his clerk, for 
which he was not answerable : — Held : (1) the 

horses were entrusted to deft, for a qualified pur- 
pose which admittedly was not conformed to ; (2) 
deft, was guilty of conversion. — Powell v. Sadler 
(1806), P^ey, Principal & Agent, 3rd ed., 80. 

212. Delivery to third party — Mistake of servant 

— Conversion.]-— Trover to recover a wardrobe. The 
wardrobe had been sent by pltf. to deft.’s sale room, 
to be sold by auction, but at the sale it was bought 
in for pltf. A witness stated that after the sale he 
went & paid the expenses for pltf. & received a 
ticket for the delivery of the wardrobe, which he 
took to deft.’s porter, who informed him that it had 
been given to another purciiaser of a different lot at 
the sale, Sc that it would be returned to pltf. as soon 
as it was found. The wardrobe had been delivered 
by the porter in mistake to purchaser of tiie other 
lot : — Held : (1) there was sufficient evidence of a 
conversion ; (2) although a master was not re- 

sponsible for every wrongful act of his servant, yet 
deft, must be liable for the misdelivery of his poAcr 
as it was the porter’s duty to take the delivery 
tickets, & U) give to each purchaser the proper 
article. — Hakris v. Kichards (1847), 8 L. T. O. S. 
451. 


Sect. 3.— DUTY TO MAKE BINDING CONTRACT. 

213. Sale at price exceeding £10-^— No memoran- 
dum signed — Negligence. > — An auctioneer who sells 
goods by auction at a price exceeding £10 is liable 
to the vendor for negligence in failing to procure a 
sufficient memorandum of the contract signed by or 
on behalf of the purctiaser, whereby the contract is 
not binding upon the purchaser (Blackburn, J.). — 
Peirce v. Corf (1874), L. B. 9 Q. B. 210 ; 43 L. J. 
Q. B. 62 ; 8ub nom. Pierce v. Corf, 29 L. T. 919 ; 
38 J. P.214; 22W. R. 299. 

Annotations: — Apld. McCaul r. Strauss (1883), Cab. & El. 

108. Ezpld. Wylson v. Dunn (1887), 34 Ch, D. 569 ; 

Dewar v. Mintoft, 11912] 2 K. B. 373. Re!d. Rishton v, 

Whatmore (1878), 8 Ch. D. 467 ; Potter v, Peters (1895), 

64 L. J. Ch. 357 ; Bell v. Balls, [18971 1 Ch. 663. 

214. Failure to get purchaser’s signature Sc de- 
posit — Resale at reduced price — Damages.}— Defts., 
auctioneers, iiaving put up a ship for sale, under the 
usual conditions {inter alia) that the highest bidder 
should immediately sign the contract Sc pay a de- 
posit, or that the ship should be put up again, 
allowed the highest bidder, who was unknown to. 
them, to go away without signing or paying a de- 

osit. He could not be found, Sc the ship was sold 
y pltf. for less than the pretended purchaser had 


bid, but also for less than defts. could have obtained 
by private contract : — Held : if the jury thought 
there had been a neglect of duty, but no real injury, 
they should find for pltf. the owner of the ship, for 
nominal damage. — Hibbert v. Baylby (1860), 2 
F. & F. 48. 


Sect. PURCHASE BY AUCTIONEER. 

215. Abortive sale — ^Purchase by private Contract- 
Setting aside sale — ^Lapse of years.] — ^An auctioneer 
employed to sell cannot be permitted on equitable 
principles to purciiase the property himself. 

Wiiere an auctioneer, who had been employed to 
value Sc subsequently to sell an estate by auction, 
purchased the estate himself by private contract on 
the day after the auction, which proved abortive in 
consequence of no bidding having been made, Sc 
failed to give a satisfactory account of the proceed- 
ings at the auction, tlie purchase was set aside after 
a lapse of thirteen years. — Oliver v. Court (1820), 
8 Price, 127 ; Dan. 301 ; 146 E. R. 1152. 

See, generally. Agency, Vol. I., pp. 470 — 474. 


Sect. 6.— LIABILITY FOR PROCEEDS OF SALE 

AND TO ACCOUNT. 

216. Must account to employer — ^Adverse claim — 
Agreement as to proceeds — Repudiation.] — Action 
against an auctioneer by a person, who had em- 
ployed him to sell goods, to recover the proceeds of 
the sale. Before the sale had been completed, a 
judgment creditor of another party had interfered, 
Sc seized the goods as belonging to him. Pltf. had 
then agreed in writing that deft, should pay the 
proceeds of the sale into a bank to abide the event 
of the dispute between pltf. <fe the judgment credi- 
tor. Pltf. subsequently repudiated the agreement 
by notice in writing, before the money was paid 
over, which jit was contended he could not do ; — - 
Held : there was nothing to relieve deft, from his 
liability to pltf. — Lowe v. Gallimore (1852), 18 
L. T. O. S. 63, 241. 

217. Jus tertli — Goods fraudulently removed — In- 
solvent’s assignees.] — Pltf., acting in collusion with 
an insolvent, frauduUmtly removed the insolvent’s 
goods Sc employed deft,, an auctioneer, to sell them. 
Notice of the fraudulent removal was given by the 
insolvent’s assignees to deft., who, nevertheless, 
sold the goods Sc rendered an account of the sale to 
pltf. Afterwards, on receiving an indemnity from 
the assignees, he refused to pay over the proceeds 
of the sale to pltf. In an action for money had Sc 
received: — Held: (1) pltf . had no better title than 
the insolvent ; (2) deft, could set up the title of the 
insolvent’s assignees. 

If the insolvent had put the goods into the hands 
of deft, for sale, his assignees would have stepped in 
Sc claimed the produce from deft. Sc the insolvent 
could not have maintained his action after such 


PART VII. SECT. 3. 

w. Limits of dvij /.] — From the 
auctioneer’s acceptance ol an engage- 
ment to conduct an auction there is no 
implication ot an absolute contract on 
his part to bind the person to whom a 
lot may be knocked down to complete 
the purchase. — Kavanaoh v. Cuthbekt, 
9 I. R. O. L. 136.— IR. 

PART VII. SECT. 4. 

215 1. Abortive sale — Purchase by pri- 
vaJte ^pvdract — Where not breach of dulv.\ 


— An auctioneer employed to sell a 
property by public auction is an agent 
pro hoc vice only, &. whether he succeeds 
in effecting a ^e or not his agency is 
determined after the auction. Therefore 
where mtgees. have put up the mtgod. 
property for sale by public auction 
without result, & fourteen days after- 
wards agree to sell the same property by 
private contract to the auctioneers who 
conducted the attempted auction sale, 
the trausaotion cannot be impeached by 
the mtgor. as a purchase by a mtror.’s 
agent from the mtgee, — Young e. Hill 
(1883), 2 N. Z. L. R. 62.— N.Z. 


PART VII. SECT. 6. 

217 i. Jus ferfii.] — An auctioneer hav- 
ing sold certain goods on the Instructions 
of A., received, while the proceeds were 
in his hands, notice from B., an exor., 
that the goods sold formed part of the 
assets of his testator, & that he claimed 
the proceeds. In on action against the 
auctioneer by O., as administrator of A., 
to recover the proceeds of the sale: — 
Held : as deft, would otherwise render 
himself liable to an action at the suit of 
B., he was entitled to rely as a defence 
on B.*s right. — Harts v. Graham 
(1899), 33 I. L. T. 72.— IR. 
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Sect 5. — Liability for proceeds of sale and to account. 
Sect, 6 : Sub- s ect. 1»] 

claim (Aldeeson, J.)- — Hardman v. Willcock 
(1831), 9 Bing. 382, n. ; 131 E. R. 659. 

Annotaiiom : — ^Ezpld. & Distd. Tassell r. Cooper (1850), 9 

C. B. 509 ; Ne^viiham r. ytevenson (1851), iO C. B. 713. 

Ezpld. Biddle r. Bond (1865), 6 B. & S. 225. 

218 . Adverse claim — No title shown by 

claimants.] — Pltf., the elder brother & creditor of 
an intestate, being in possession of the goods of the 
intestate under a bill of sale, said that he should not 
insist on his bill of sale, but that he should divide 
the goods with the other creditors, & he employed 
deft., an auctioneer, to sell the goods. After the 
sale the widow of deceased gave deft, notice, 
through her solr., not to pay pltf., but to retain the 
money until all the creditors should come in, that 
it might be divided rateably amongst them. No 
letters of administration were taken out : — jffeld : 
(1) deft, was primd facie bound to account to pltf., 
from whom he had received the goods ; (2) even if 
he would have been at liberty to set up the jus 
tertiiy & show as a defence against pltf. that he was 
bound to account to a third person, still he was 
liable, no title being shown by him in any third 
person. — Crosskey v. Mills (1834), 1 Cr. M. & R. 
298 ; 3 L. J. Ex. 297 ; 149 E. R. 1093. 

219. Evidence of title — No estoppel.] — Pltf. 

seized goods belonging to R., under a distress for 
rent of a house alleged to have been demised by 
pltf. to R., & having seized them he delivered them 
to deft., an auctioneer, for the purpose of selling 
them. When the sale was about tD begin R. gave 
notice to deft, that he must not sell the goods, or if 
he did sell them that he must retain the proceeds 
for him (R.), as the distress was void, & as the rela- 
tion of landlord & tenant did not exist between 
himself & pltf. This was true, & the distress was 
void altogether. Defi . sold the goods, but kept the 
proceeds for R. : — Held : he was not estopped from 
disputing pltf.’s title, but w^as entitled to set up the 
jus teriiiy as the bailment had been determined by 
what was equivalent to an eviction by title para- 
mount. — ^Biddle v. Bond (1865), 6 B. ‘& S. 225 ; 6 
New Rep. 485 ; 34 L. J. Q. B. 137 ; 12 L. T. 178 ; 
29 J. P.565; llJur. N. S. 425 ; 13W.R.561; 122 
E.R. 1179. 

Annotations: — Ezpld. & Distd. Kingsman v. Kingsman (1880). 

6 Q. B. D. 122, C. A. ; lie Sadler, Ex v. Davies (1881), 19 
Ch. D. 86, C. A. Ezpld. & Apld. Rogers v. Lambert (1890), 

24 Q. B. D. 573. Ezpld. HenderBon v. Williams, (1895] 

1 Q. B. 521, C, A. Refd. Ross r. Edwards (1895), 73 L. T. 
100, P. C. Mentd. Leese v. Martin (1873), L. R. 17 Eq. 
224. 

220. Election — ^Estoppel.] — ^After the filing 
of a liquidation petition the holder of a registered 
bill of sale executed by debtor instructed an auc- 
tioneer to take possession of the chattels comprised 
in it. The auctioneer took possession, & advertised 
the goods for sale on behalf of the bill of sale holder. 
The sale was stopped by injunction, Sc the auctioneer 
remained in possession of the goods on behalf of 
the receiver under the petition. On the appoint- 
ment of a trustee the auctioneer held possession for 
him, &; ultimately by his directions advertised the 
goods for sale, the advertisements & the catalogues 


of the goods being headed “ In liquidation. By 
order of the trustee.” The goods were sold, & the 
proceeds of sale were received by the auctioneer. 
Tlie bill of sale holder gave him notice not to pay 
them to the trustee, & he declined to pay them 
over. The trustee applied to the Bkpcy. Ct. for an 
order for payment tt> him, serving notice of his 
motion on the auctioneer only. On the hearing of 
the motion an order was made, by consent, that the 
money should be paid into ct. & the hearing ad- 
journed, notice meanwhile being given to the bill of 
sale holder, who did not appear on the adjourned 
hearing. He had meanwhile commenced an action 
against the auctioneer for the proceeds of sale : — 
Held : the money must be paid out to the trustee, 
on the ground that the auctioneer had, with full 
knowledge of the adverse claim, deliberately elected 
to sell the goods for the trustee, & was estopped 
from denying his title . — Re Sadler, Ex p. Davies 
(1881), 19 Ch. D. 86 ; 45 L. T. 632 ; 30 W. R. 237, 
C. A. 

221 . Equitable plea — Jurisdiction.] — ^An auc- 
tioneer having been employed to sell the property 
of a lunatic by the agent of the committee, an 
action w'as afterwards brought by the personal 
representative of the lunatic against the auctioneer, 
for the moneys received by him as the produce of 
the sale. Deft, pleaded equitable pleas of set-off 
under C. L. P. Act, 1854 (c. 125), & pltf. at law 
replied. Deft, then filed a bill for an injunction, 
setting up the same case as in his defence at law% &; 
alleging complicated accounts: — Held: (1) tliere 
w^as nothing to show that these accounts could not 
be taken at law ; (2) the pleas must be corisidered 
as showing a good defence at law under the above 
Act ; (3) the injunction must be refused. — Fare- 
brother r. Welchman (1855), 3 Drew. 122 ; 3 Eq. 
Rep. 383; 24 L. J. Ch. 410 ; 24 L. T. O. 8. 286 ; 3 
W. R. 257 ; 61 E. R. 849. 

Annotations : — Expld. & Distd. Goraportz r. Pooley (1859), 4 
Drew. 448. Refd. Watorlow r. Bacon (1866), 35 L. J. Ch. 
643. 

222. Account stated — How far binding — Void 
sale — Resale.] — Pltf. had employed deft, to sell 
goods by auction, <& at the sale a great quantity had 
been purchased by M. who w^as afterwards dis- 
covered to be insane. It was the custom of the trade 
that w^hen goods were sold at auction, & the auc- 
tioneer did not take the deposit from the purchaser, 

& the purchaser w ent away without cornph^ing his 
purchase, that the auctioneer should be liable for 
the amount of the deposit. About two months 
after the sale, the goods were again put up at auc- 
tion & sold at a lo.ss of about £87, & five months 
afterwards, when the auctioneer was asked for an 
account, he rendered one, omitting any mention of 
the second sale, but charging the commission on tlie 
full amount obtained by the first sale, when the 
goods had been sold to M. In an action for money 
had & received & on an account stated, it was held 
at the trial that the purchase by M. w as so far void 
as to exclude the liability of the auctioneer for the 
difference between the prices obtained at the two 
sales, & it was contended that there was sufficient 
evidence of an account stated, in which the sum 


228 i. Set-off by purchaser.] — C., an 
auctionoi^r, was employed to sell certain 
eroods for R. C. Sc Co. C. sold some of the 
goods to G. & F.. who claimed to sot off 

the value of the goods against a debt 
due to them by R. C. & Co. : — Held : 
it is the duty of an auctioneer, in the 
absence of a stipulation to the contrary, 
to sell for cash. Sc his liability to his 
employers is not affected by the fact 
the goods are sold to a ^rson to whom 
the employer is indebted at the time of 
the sale. — Knox v. Cookburn (1862), 
1 Q. S. O. R. 80.— AUS. 


223 li. .] — To an action for not 

accounting, deft., an auctioneer, pleaded 
that “ as to the sum of £16 3s., portion 
of the sum of £ , that goods to the 

amount of £16 3s. were purchased from 
him by 8. & were, by the custom of A., 
delivered to him without being paid for, 
& that pltf. was indebted to S. in the 
sum of £16 3s„ & that S. refused to pay 
to deft, the sum of £16 3s .** ; — Held : a 
bad plea. — Gumming v. Bell (1863), 8 
Ir. Jur. 391.— IR. 

a. Effect of failure to account .] — ^An 
auctioneer was entrusted by clients with 


property for sale : he sold & paid the 
itrocoeds into his general account at his 
baTikors ; ho neglected after repeated 
applications to render account sales or 
pay over the proceeds ; by payments in 
course of his business his general account 
dwindled & he became insolvent. The 
Comrs. refused his certificate because 
he had ** extended for his own benefit or 
appropriated to his own use trust funds 
or other property of wldch ho had the 
charge or disposition as trustee or as an 
agent only .*’ — Re Perry (1862), 1 W. & 
W. 150.— AUS. 
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received by the first sale was acknowledged to be 
due, & it could not be said that there could be any 
error, inasmuch as deft, had charged the commis- 
sion on the full sum obtained by the first sale, taking 
his chance of what might be obtained at the subse- 
quent sale, it being his own negligence that the 
second sale became necessary : — Held : it was only 
primd facie evidence that he was liable for tlie 
amount acknowledged by the account to be due, & 
as he said that he liad received a certain sum, but 
it turned out that he had not received that sum, he 
could not be answerable for it without some other 
agreement between the parties. — S amuel v, Robin- 
son (1847), 8 L. T. O. S. 3«7. 

223 . Set-off — Sale of partnership property — Debt 
due from one partner.] — To an action for money had 
& received, defts. pleaded, as a set-off, that pltfs. 
were partners, & that before the money had been 
received by defts., G., one of pltfs., applied to defts., 
auctioneers, to sell some property, & that defts. at 
the time of the application, & at the time of the 
selling, & at the time when the set-off accrued, 
believed G. to be the sole owner of the property & 
had no notice that pltfs. had any interest in it, that 
the money in question was received upon the sale 
of the property, & that after G. had so employed 
defts., & before defts. had notice that G. was not the 
sole owner, G. became indebted to defts. for monev 
lent, etc. Replication, that at the time of the sell- 
ing of the property, det'ts. knew that G. was not the 
sole owner of it: — Held: (1) the plea was bad; 

(2) it did not show that G. appeared as sole owner, 
with the consent or by the default of other pltfs. ; 

(3) it amounted merely to a set-off of a debt due 
from one part ner to a demand from several partners. 
— Gordon v, Ellis (1840), 2 C. B. 821 ; 3 Dow. L. 
803 ; 15 L. J. O. P. 178 ; 7 L. T. O. S. 85 ; 10 Jur. 
359 ; 135 E. R. 1107. 

224 . Contract rescinded for fraud — Notice to auc- 
tioneer not to pay over proceeds.] — Pltf. instructed 
deft, to sell a horse for him, representing to deft, 
that the horse was a usf^ful horse, etc., but tiiat he 
W'as not to warrant it. Deft, sold the horse <fc repre- 
sented it as a useful horse. The purchaser after- 
wards rt\scinded the contract on the ground of 
fraud, gave deft, notice not to pay over the pur- 
chase-money to plt-f. In an act ion for the purchase- 
money : — Held : these* facts afforded deft, a good 
defence. — S tevens v. IjKoh (1853), 22 L. T. O. S. 
84 ; 2 W. K. 16 ; 2 0. L. R. 251. 

225 . Omission to credit trade discount — Miscon- 
duct.] — Pltf, employed defts., auctioneers, to sell 
goods for him by auction upon the terms that they 
were to be paid a lump sum by way of commission, 
& were further to be paid “ all out-of-pocket ex- 
penses,” including the expenses of printing & ad- 
vertising. Defts. in due course sold pltf.’s goods. 
In rendering their account of the out--of-pocket 
expenses to pltf. they debited him with the gross 
amounts of the printers’ bill & of the cost, of adver- 
tising in the newspapers, they having in fact re- 
ceived discounts both from the printers & the 
newspaper proprietors, a fact of which pltf. had no 
knowledge. There was evidence of a general cus- 
tom for printers & newspaper proprietors to deal 
with auctioneers as principals, Sl io allow them a 
trade discount off their retail charges, which dis- 
count they would not allow to the auctioneers’ cus- 
tomer if they dealt with them directly, & defts., in 
omitting to disclose the fact of the discounts to pltf. 
did so in the honest belief that they were lawfully 
entitled under the custom to receive the discounts 
& retain them to their own use : — Held : although 


defts. were not entitled to debit pltf. with the p*oss 
amounts of the printing & advertising bills, inas- 
much as by the terms of the employment they were 
only to be paid their actual out-of-pocket expenses, 
yet, as they received the discounts without fraud, 
& as the duty to account correctly for the out-of 
pocket expenses was merely incidental to & separ- 
able from their main duty connected with the sale 
of the goods, the omission to disclose the receipt of 
the discounts to pltf. did not disentitle them to 
retain their commission. — Htppisley v. Knee 
Brothers, [1905] 1 K.B. 1 ; 74 L. J. K. B. 68 ; 92 
L. T. 20 ; 21 T. L. R. 5 ; 49 Sol. Jo. 15. 

Annotations : — Eipld. Swale v. Ipswich Tannery (1906), 11 
Com. Cas. 88. Ezpld. & Distd. Stubbs r. Slater, [1910] 1 
Cb. 195. 


Sect. 6.— AUCTIONEER'S RIGHT TO 
REMUNERATION. 


Sub-sect. 1 . — In General. 

226 . Construction of contract — Time limit for sale 

— ^Meaning of “ month.”] — An auctioneer was em- 
ployed to sell land, under a written contract that he 
should be paid 1 per cent, commission, but, if the 
estate were not sold witliin two months after the 
day of auction, only I per cent. : — Held : (1) this, 
by* itself, meant “ two lunar months,” unless there 
was adfnissible evidence that the parties meant 
“ calendar months ” ; (2) the judge might con- 

strue it to mean “ calendar montlis,” if the context 
showed this meaning, or if this appeared to him, 
from the sun’ounding circumstances, at the time of 
making the contract ; (3) if there were evidence 
that the words were used in a sense peculiar to the 
trade, business or place, the jury upon this might 
find such peculiar meaning ; (4) the conduct or 

corresporid(*nce of the parlies since the making of 
the contract^vas not evidence upon which, alone, a 
jury might find that tiie words denoted “ calendar 
months.” — Simpson v. Margrtson (1847), 11 

Q. B. 23 ; 17 L. J. Q. B. 81 ; 12 Jur. 155 ; 116 
E. R. 383. 

Annotations: — Expld. Bruner Moore, [1904] 1 Ch. 305. 

ReSd. Marsh r. HiggiiiB (1850), 9 C. B. 551; Hutton r. 

Brown (ISSl), 45 L. T. 343. Mentd. Yanjytsze Insce. 

Assocn. i?. Indeniiiity Mutual Marine Assce., [1908] 2 K. B. 

504, C. A. 

See, also, Time. 

227 . Claim by action — Reference to master — 
Matter of account,] -Pltf. sued deft, for work & 
labour as an auctioneer, & before plea deft, applied 
under C. L. P. Act, 1854 (c. 125), s. 3, to a judge for 
an order to refer the matter to a master, upon an 
affidavit^tating “ that the matter in dispute in this 
action consists of mere matter of account, which 
cannot be conveniently tried in the ordinary way,” 
which order, though opposed by pltf., was made. 
Upon a subsequent application by pltf. to set aside 
such order, on the ground that an action for ” work 
& labour ” was not within the operation of t he above 
sect. & that it would be competent to deft, to set 
up a defence of non-liability: — Held: (1) such 
action was within the sect. ; (2) if when before the 
master deft, .set up any other matter of defence, 
then it would be the proper time for pltf. to apply 


PART VII. SECT. 6, SUB-SECT. 1. 

b. Failure of dviv — Loss of com- 
miasion .] — ^An auctioneer, who, by con- 
cealing material facts from bis employer, 
baa oaused loss to him, has no right to 


the oompensatlon agreed to bo paid to 
him upon a sale t>oing effected. — R ing 
V. Potts (1903), 36 N. B. R. 42.— CAN. 

0 . Where sole is abortive ,] — An auc- 
tioneer is not entitled to obai^e ooinmis- 


qion on an abortive sale unless there is 
an express agreement that he is so to 
do. — i^iNOLAiR V, Stuart (1886), 5 N, Z. 
L. R. 85.— N.Z. 
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Sect 6. — Auctioneer* 9 right to remuneration: 8u}h 
sects, 1, 2 <jB? 3.] 

to rescind the order. — Clabe v. Wabe (1867), 17 
L. T. 144. 

SeCf generally. Arbitration, Vol. II., pp. 621, 622. 

228. Claim by other auctioneers — Inter- 

pleader.] — ^Plfcfs., auctioneers, sued deft, for £36 12«. 
agreed commission, in respect of the sale of a house. 
A second firm of auctioneers claimed £25 from deft., 
for commission in respect of the same sale of the 
same house : — Held : (1) the two claims were not 
opposing or competing ; (2) there was no juris- 
diction to give deft, relief by way of interpleader, 
either under C. C. R., Ord. 27, r. 13, or under 
R. 8 . C., Ord. 67. — Gbeatorex v. Shackle, [1895] 
2 Q. B. 249 ; 64 L. J. Q. B. 634 ; 72 L. T. 897 ; 44 
W. R. 47 ; 39 Sol. Jo. 602 ; 15 R. 501, D. C. 

See, generally. Agency, Vol. I., pp. 488 et sea, 

229. CostsreceivedbyLondonagent of solici- 

tors — ^Privity of contract.'] — H. had been employed 
in a foreclosure action by D. & B., a coimtry firm of 
solrs., as auctioneer, & when the costs came to bo 
taxed by the London agent, S., he received a 
voucher from H. for his fees. S. thereupon took the 
money out of ct. after a taxation, w^hich included 
this item of li.*s fees. Before he received this 
money it came to his knowledge that H. had not 
been paid. In an action by H. against S. to recover 
these fees as money had & received : — Held : (1) 
there was no privity of contract between them ; 
(2) the action must fail. — Hannaford v. Syms 
(1898), 79 L. T. SO ; 14 T. L. R. 530. 


Sub-sect. 2. — Where Sale by Auction. 

230. Express agreement — Usage of trade.] — ^A 
claim by an auctioneer for an allowance of 7^ per 
cent, on the price of goods sold, exclusive of ex- 
penses, can only be supported on the ground of 
private agreement ; apart from agreenumt the auc- 
tioneer cannot claim any sum beyond the fair 
quanium meruit for liis labour. — M altby v. Chris- 
tie (1795), 1 Esp. 339. 

Annotation : — Mentd. Hankin v, Homer (1812), 10 East, 

191. 

231. Auctioneer trustee.] — ^A. by deed assigned to 
B. timber & stock-in-trade upon trust to sell & 
apply the money arising from the sale (inter alia) in 
paying the expenses of preparing for, making & 
completing such sale or sales, “ including the usual 
auctioneer’s commission & otherwise incidental to 
the aforesaid trusts.” B. was an auctioneer, & had 
been employed as such by A. : — Held : ( 1 ) the 
words appeared to have been inserted to provide for 
B. being employed in the sale ; (2) B. was entitled 
to charge his commission. — Douglas v. Archbutt 
(1868), 2 De G. & J. 148 ; 27 L. J. Ch. 271 ; 31 
L. T. O. S. 4 ; 4 Jur. N. S. 315 ; 6 W. R. 306 ; 44 
E. R. 944, L. JJ. 

232. .] — ^An exor. & trustee, who acted as 

auctioneer in the sale of the trust property : — Held : 
not entitled to charge conunission. — KiRiCBiAN v. 
Booth (1848), 11 Beav. 273 ; 50 E. R. 821. 

Annotations : — Mentd. Re Chancellor, Chancellor v. Brown 

(1884), 53 L. J. Ch. 443, C. A. ; Re Crowther, Mldgley v. 

Crowtner (1895), 43 W. K. 671 ; 8tanier v. Hodgkinson 

(1903), 73 L. J. Ch. 179. 

233. Auctioneer mortgagee. ]>--A mtgee. cannot, 
at the time when he advances his money, stipulate 
for an advantage not naturally arising out of his 
mtge., & where auctioneers, at the time of advanc- 
ing their money upon mtge., stipulated for an 
authority to conduct the sale of the estate A for a 
commission of 5 per cent., upon the amoimt of the 
purchase-money, over & above the repayment of 
principal & interest : — Held : the charge for com- 


mission was not covered by the security, but, some 
expenses having been incurred in taking prelirninary 
steps to sell, a reference to chambers was directed 
to ascertain the value of the services rendered under 
the contract. — Broad v. Selpe (1363), 2 New Rep. 
541 ; 9 L. T. 43 ; 9 Jur. N. S, 886 ; 11 W. R. 1030. 

Annotations : — FoUd. Field v. HopldiiB (1890), 44 Ch. D, 
524, C. A. Mentd. James v. Kerr (1889), 40 Ch. D. 449 ; 
Mainland v. Upjohn (1889), 41 Ch. D. 126 : Bigga v, 
Hoddinott, Hoddinott «. Bi^s, [1898] 2 Ch. 307, C. A. : 
Santloy v. Wilde (1899), 80 L. T. 165 ; Carritt t?. Bradley, 
[1901] 2 K. B. 560, C. A. 

234. *,] — A mtgee. with power of sale was a 
member of a firm of auctioneers. The firm sold for 
him : — Held : they were not entitled to their com- 
mission. — Matthison V, Clarke (1864), 3 Drew. 3 ; 
61 E. R. 801 ; sub nom, Mathison v. Clark, 3 Bq. 
Rep. 127 ; 24 L. J. Ch. 202 ; 24 L. T. O. S. 105 ; 18 
Jur. 1020 ; 3 W. R. 2 ; subsequent proceedings 
(1865), 26 L. J. Ch. 29. 

Annotations: — Reid. Bath v. Standard Land Co., [1911] 

1 Ch. 618, C. A. Mentd. Furber v. Cobb (1887), 18 Q. B. D. 

494, C. A. : Re Doody, Usher v. Doody, Hibbert v. Lloyd, 

[1893] 1 Ch. 129, C. A. : Thorne v. Hoard, [1894] 1 Ch. 

699. C. A. ; The Benwell Tower (1895), 72 L. T. 664. 

235. Sale by subsequent Incumbrancers.] — 

An auctioneer took an absolute assignment of chat- 
tels, etc., under a bill of sale by way of mtge., & 
afterwards conducted the sale of them by auction 
under an agreement with another incumbrancer : — 
Held : he was entitled to charge the usual commis- 
sion on such sale, although no provision for a com- 
mission had been made either in the bill of sale or 
the agreement. — Miller v. Beal (1879), 27 W. R. 
403. 

236. In respect of what services — Sale In lots — 
One lot only sold.] — An auctioneer’s percentage of 
1 per cent. “ for valuing & bringing up to sale,” 
which includes the preparation of the conditions of 
sale & the letting, & then a further charge of 1 J per 
cent, in addition (total 2J per cent.), “for put- 
ting up to sale, if sold,” is a fair & reast)nable 
charge ; & an employrnent for the purposes of a 
sale & actually knocking dow’n one lot, however 
small, out of 89 lots, all included in one sale, & be- 
longing to the same seller, the conditions of sale 
(being the legal contract between the parties) run- 
ning over the whole 89 lots, will entitle the auc- 
tioneer to recover “ both branches ” of his com- 
mission, namely (1 ) the 1 per cent, for the valuing & 
bringing up to sale ; & (2 ) the remaining 1 per cent, 
for the act of putting up & actually knockmg down, 

& thus completing the act of sale. No question as 
to sundry charges, but every item of that kind 
merg(»d in the 2^ per cent, general commission, it 
being expressly understood such percentage should 
cover every incidental expense.—^iMPSON v. Mill- 
town (Earl) (1843), 1 L. T. O. S. 529. 

237. Who liable — Action against solicitor stayed.] 
— An order was made to restrain pi action brought 
by an auctioneer against the solr. in a lunacy for the 
amount of his bill for appraising & selling property 
belonging to the lunatic, such sale having been made 
under the authority of the ct., & the auctioneer 
having acted on the instructions of the solr., &; 
with the sanction of the master, before whom he 
had at first carried in his claim ; & a reference was 
direct>ed for the purpose of ascertaining what would 
be a proper sum to be allowed him on that account. 
—Re Weaver (1837), 2 My. & Or. 441 ; 40 E. R. 
708. 

Annotations : — Reid. Brockwell v. Bullock (1889), 22 Q. B. D, 
567, C. A. ; Re K. G., [1914] 1 Ch. 927, C. A. Mentd. 
Bluudel] n. Gladstone (1839), 9 Sim. 455 ; Ambrose v, 
Dunmow Union (1844), 8 Beav. 43 ; Re Clarke, [1898] 1 
Ch. 336, C. A. 

238. Amount recoverable — Dry dock.] — There is 
no established custom among auctioneers to regard 
the sale of a dry dock as exceptional from that of 
ordinary property. 

In an action for commission on the sale of a dry 
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dock : — Held : the i^ent was entitled to commis- 
sion in accordance with the scale recognised by the 
Society of Auctioneers, the Surveyors’ Assocn. & 
the Committee of the Estates Exchange — viz.. If 
per cent, on the first £10,000, 1 per cent, on the next 
£10,000, & i per cent, on the residue. — Newman v. 
Bichaiidson (1885), 1 T. L. B. 348. 

239. Sale by mortgagee under power — 

Court scale.] — Where testator’s real estate, subject 
to a mtge., was sold by auctioneers under the power 
of sale in the mtge.: — Held: (1) the mtgees. 
having taken directions from the chief clerk during 
the proceedings for sale, must be taken to have so 
submitted themselves to the jurisdiction that the 
sale, though not properly a sale under tlie direction 
of the ct., must be treated as subject to the control 
of the ct. in the same way as if it had been a sale by 
the ct. ; (2) no more was to be allowed for the auc- 
tioneers’ charges than on a sale by the ct., though 
probably the charges made would have been 
treated as reasonable on a sale out of ct. — Re Wal- 
FOKD, Walford V , Walford (1889), 5 T. L. R. 251, 
C. A. 

240. Payable on completion — Rescission.; 


Auctioneers, employed by the mtgees.* solrs. to sell 
certain property by auction, agreed that, if the 
property was not sold, they would charge a fee of 
30 guineas & out-of-pocket expenses. The pro- 
perty was accordingly put up to auction sold. 
There being a defect m the title (lie purchase was 
rescinded. The auctioneers claimed their full com- 
mission ; — Held : (1 ) commission was only payable 
upon a complet(‘d sale, viz., in the case of land, when 
the conveyance Wfis complete, not when there was a 
mere contract to sell ; (2) the commission was not 
earned under the terms of (lie contract itsdf ; (3) as 
it was tlie act of the purchaser that prevented the 
contract being carried out not the act of tin? ven- 
dors, (he auctioneers were only entitled to the fee of 
30 guineas & out-of-iiocket (‘xpenses, — Peacock 
V , Freeman (1888), 4 T. L. B. 541, C. A. 

Annotation .‘—Distd. Skinner v, Andrews & Hall (1910), 26 
T. L. K. 310, C. A. 


Payable on sale — Rescission.] — Defts. 
were instructed to sell by auction a freehold pro- 
perty, on tlie following terms : “If the property 
should not be sold at the aucdon, but should be 
sold within, say, two months afterwards to a pur- 
chaser who has been found by means of your a<i- 
vertisements or posters or through your introduc- 
tion, then you are to receive half of the commission 
you would have received if the property had been 
sold at the auction ; & “ if a sale sliould take 

E lace ehher before the sale under the hammer or 
efore Oct. 30, 1909, tiie usual conmiission of 2 J per 
cent, upon the first £5,000 & 1^ per cent, upon the 
balance is to be paid to us, such commission to 
include all ou(>-of-pock(!t expenses. If (.he property 
remains unsold at Oct. 30, then no charge of any 
description, whether for out-of-pocket expenses or 
services, is to be made by us.” At the auction the 
property was knocked down to a purchaser, who 
signed a contract & paid a deposit to the auctioneer, 
but subsequently the contract was rescinded by the 
vendor, in consequr^nce of a requisition being made 
by purchaser which vendor could not comply with: 
— Held: (1) defts.’ commission was payable on the 
property being knocked down to a purchaser at the 
auction, notwithstanding that there was no com- 
pleted sale ; (2) the auctioneers were entitled to 
P6t;&iii wi 0 ir cornmiSfcisioii oiiL of th© deposif rccGivcd 


from purchaser. — Skinner v. Andrews & Hall 
(1910), 26 T. L. B. 340 ; 54 Sol. Jo. 300, C. A. 

242. Effect of negligence — Sale becoming nuga- 
tory.]— If an auctioneer employed to sell an estate 
is guilty of negligence, whereby the sale becomes 
nugatory, he is not entitled to recover any com- 
pensation for his services from the vendor. — Denbw 
V . Davbrell (1813), 3 Camp. 451. 

Annotations: — Consd. Souten?. Drake (1834), 3 L. J. K. B 
31. Mentd. Pike v. Wilson (1854), 1 Jur. N. S. 59. 


Sub-sect. 3. — ^Whbre Sale not by Auction. 

243. Construction of agreement — « Sold — Sale 
by different agent.] — An auctioneer agreed with the 
owner of an estate to put the estate up for sale by 
auction upon the terms that, if the estate should not 
be sold, the owner was to pay £200 & the expenses 
of advertising, but if the estate should be sold, then 
all expenses were to fall into the commission, which 
varied according to the value of the estate. The 
estate was put up to auction, but not sold. The 
owner afterwards employed another agent, & wrote 
to the auctioneer, to say that he had done so, 
through the agent’s agency the estate was sold : — 
Held : the first auctioneer was only entitled to £200 
& expenses, & not to commission on the sale of the 
estate. 

In the construction of the contract, the word 
“ sold ” means sold by h^sclf ; ^ he must prove 
that he sold, either he himself acting solely in it, 
or that he took the part of deft, in the sale of the 
estate. There is no proof that the sale was brought 
about by his act. It is entirely a question for the 
judge, & not for the jury (Parke, B.). — Green 
(Assignee op Bany) v. Hall (1818), 12 L. T. O. S. 
151. 

244. Sale by one member of firm.] — Pltfs. 

claimed commission on the sale of property sold by 
private contract by one of def(.s. for £128,500, after 
pltfs, had been employed to sell it. The commission 
claimed was 1 per cent. Defts. contended that, 
admitting pltfs. to have been employed upon the 
terms of receiving 1 per cent, as their commission 
on the purchase-money, the true meaning of the 
agreement was that such commission was not to 
become payable, unless the sale was effected by 
pltfs. themselves, & that the agreement for the 
sale, having been made by one of defts., pltfs. had 
not become entitled to their commission. The 
verdict was for pltfs. — Driver v. Cholmondeley 
(1835), 9 0. &P. 559, n. 

245. No implied employment to sell by private con- 
tract — When no sale by auction.] — On an employ- 
ment of an auctioneer to sell by auction, there is no 
employment to sell by private contract if the public 
sale proves abortive, &; evidence of a custom to that 
effect among auctioneers is not admissible. 

Pltf., an auctioneer, claimed 2J per cent, com- 
mission on a sale of deft.’s ground rents to G. The 
property was put up & bought in at the reserved 
price, G. being present. G. subsequently purchased 
by private contract, pltf.’s clerk volunteering to 
act as an intermediary. The jury found there was 
no employment of pltf. to sell by private contract, 
& judgment W5us given for deft. — Marsh v. Jelp 
(1862),3F. &F. 234. 

246. Sale by private contract — Brought about by 
auctioneer — Reasonable remuneration.]— An auc- 


PART VII. SECT. 6, SUB-SECT. 2. 

240 i. Amount recoverahJe — VayaHtile, on 
compleiion — Vendor's refusal to corn- 
pleie sale.] — An auctioneer hoM land for 
a vendor on the terms that the pur- 
chasers were to pay 5 per cent, com- 

J. — ^VOL. m. 


^s^on. & did oil that lay upon him 1 
do, hut the vendor wrougrfully refuse 
to complete the sale: — Held: it 
auctioneer was entitled to recover tli 
2?^ *^d^dneration for lus service 

— Rohan v, Molon 
(1905), 39 I, L, T. 207.—IR. 


PART VII. SECT. 6, SUB-SECT. 3. 

246 i. Sale by private contract — Brought 
almit by auclUmcerJ] — IMtfs., auc- 
tioneers, rticeived written authority from 
deft, to sell a certain cotta;^ belomgring 
to him. Pltfs. issued cards to view, & 
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Sect. 6. — AucUoneer'a right to remuneration: Sub- 
sec t. 3. Sec U 7.] 

tioneer & estate-agent was employed to sell an 
estate, under an agreement by which he was to 
receive a commission of 2^ per cent. “ if the estate 
should be sold,” &, “in case the estate should not 
be sold,” he was to be paid £25 as a compensation 
for his trouble & expense. Having put up the 
estate to auction, & failed to sell it, the agent, being 
asked by a person who had attended the .sale who 
was the owner of the property, referred him to his 
principal, <& ultimately that person, without any 
further intervention of the agent, became the pur- 
chaser. During the negotiations with the pur- 
chaser & before completing the sale to him, deft, 
had withdrawn the agent’s authority to sell the 
estate : — Held : the sale having been effect'd 
through the means of the agent, he was entitled to 
the stipulated commission. — G kren v. Baiitlett 
(1863), 14 O. B. N. S. 681 ; 2 New Rep. 279 ; 32 
L. J. C. P. 261 ; 8 L. T. 503 ; 10 Jur. N. S. 78 ; 11 
W. R. 834 ; 143 E. R. 613. 

Annotations: — Consd. & Expld. Curtis v. Nixon (1871), 24 
L. T. 70r>. Folld. St-ccre v. Smith (IHSA), 2 T. h. R. 131. 
Apld. Oetzmann r. Knimott (1887), 4 T. L. R. 10. Consd. 
Barnett v. iHaacsun (1888), 4 T. L. R. 505. Folld. Burchell 
V. (lo\^Tie & Blockhouse Collieries, [1910] A. C. 014, I*. C. 
Reid. Green v. LucaH (1875), 31 L. T. 731. Mentd. Inchhald 
V. WeHt-ern Neilfirherry Coffee, Tea & Cinchona Co. (1864), 
13 W. R. 95. 

247. -.] — Deft, employed pltfs. to 
sell a ship, & agreed that, if a sale was effected io 
any person “ led to make sucli offer in consequence 
of ” pltfs.’ mention or publication of it, pltfs. 
should be paid commission. l*ltfs. advertised the 
ship, & put her up to auction, but she was not .sold. 
Shortly afterwards S. purchased her by private con- 
tract. S. had heard of the auction from a person 
who had been in communication with i)ltfs. : — 
Held : pltfs. w'cre entitled to their commissif)n 
although neither the purchaser nor his ag<mt had 
seen pltfs.’ publication, as he had been led to make 
an offer by hearing of it. — B ayley v. Chadwick 
(1877), 36 L. T. 740 ; 3 Asp. M. L. C. 453 ; revsd., 
37 L. T. 593, C. A. ; restored (1878), 39 L. T. 429, 
TT . 1-i. 

248. Rescission through default 

of vendor.] — In the absence of any express contract, 
auctioneers are entitled to reasonable remuneration 
for sales by private contract, effected through their 


instrumentality, even although by the act or default 
of the vendor the contract is rescinded ; & it is for 
the jury whether the same commission as on sales 
by auction is reasonable. — C lark v. Smythies 
(1860),2F. &;F. 83. 

249. Sale by court — Sale after auction — ^Practice.] 

— In an administration action an order was made 
for the sale of lands forming part of the real estate, 
& an auctioneer was employed to conduct the sale 
& the usual recognisance was given by him. At the 
auction the lands were not, sold, but shortlv after- 
wards an advantageous sale was effected, not by the 
auctioneer nor on his introduction, though probably 
as a consequence of the attempted sale by auction. 
The auctioneer, whose recognisance had not been 
vacated, applied to the ct. to be allowed commission 
on the sale so effected, & there was evidence by auc- 
tioneers of experience &, eminence tD the effect that 
it was the practice of the ct. to allow commission in 
such a case. Kbkewicii, J., doubting the existence 
of such a practice, & a master, to whom the question 
was referred, stating that he did not know' of any 
practice of the Ch. Div. to allow an auctioneer em- 
ployed by the ct. a commission on a sale effected 
after the auction but w ithin a reasonable time there- 
after, & before recognisance vacat ed, such sale not 
being effected by the auctioneer himself or on his 
introduction, & tliat he had always absolutely re- 
fused to allow such commission, the application was 
dismissed. — He Maiti^and, Pickthall v. Dawes 
(1903), 47 Sol. Jo. 709. 

250. Withdrawal of instructions — Sale through 
agency of auctioneer.] — There is no custom that 
w'here property is put into an auctioneer’s hands for 
sale &, before he has had an opportunity of selling 
it, is withdrawn & sold through another channel, 
the auctioneer is entith'd to a commission of 2 J per 
cent, on the price realised. It is otherwise if the 
auctioneer can show that the sale was brought 
about by something which he has done. — Williams 
V. Tuckett (1900), Times f March 9, 

251. Evidence of usage.]— Pltf. was 

employed to s(dl ground rents by auction, on the 
terms of receiving a commission of 1 per cent. “ on 
sale.” After he had advert ised the sale, but before 
the day of sale, deft, sold the ground rents by pri- 
vate contract. Three auctioneers proved the cus- 
tom of the trade to be that- after an auctioneer was 
employed & the property advertised by him, he was 


put posters on the KTound. Before 
authority to sell was revoked, B., seeing 
a poster put on the cottage by pltfs. 
stating that the property was for sale, 
& directing persons to apply to W. & W. 
(pltfs.), inquired where she could find 
W. & W. She afterwards met deft. & 
bought the property : — Held : the 
property liaving been placed in pltfs.’ 
hands for sale &: the sale having taken 
place through their means, & before the 
authority to sell was revoked, pltfs. 
were entitled to their commission. — 
Watkin V. Crisford (1883), 4 N. S. W. 
L. R. 133.— A US. 

246 ii. Not broufffU about by 

auctioneer.] — The administrator of the 
estate of a deceased person instructed 
an auctioneer to submit the real estate 
of deceased to public auction. One 
property did not reach the reserve & 
was passed in. The property was subse- 
quently sold privately by the adminis- 
^tor at a sum below the reserve, 
but higher than the same beneficiary’s 
best bid at the auction. The auc- 
tioneer thereupon claimed commission 
on the sale on the grounds that the 
property had never been withdrawn 
from his hands that the sale had been 
the result of the buyer having attended 
the auction owing to his efforts &; ad- 
vertising : — Held : the sale was not 
brought about by the efforts of the 
auctioneer, Sl he was not entitled to 


commission. — He Wtljliams (1912), 14 
W. A. L. R. 20.— A US. 

246 iii. -.1 — Idtf. was em- 

ployed by deft, to soil property by auc- 
tion; a sale was not effected at the 
auction, but the property was shortly 
afterwards sold by deft, to a private 
purchaser : — Held : as the sale was not 
effected at the auction, & as the sub- 
sequent purchaser was not introduced 
through pltf., a claim for auctioneer's fees 
did not lie. — Burns v. Langford (1901), 
35 I. L. T. 148.— IR. 

250 i. Withdrawal of instructions .] — 
Where an auctioneer had been retained 
by the solr. for the owners of an estate 
to conduct a sale of the estate by 
auction, & a sale by auction did not 
take place owing to the estatxi having 
been disposed of by private treaty : — 
Held : the auctioneer was entitled to 
recover commission from the solr. — 
Hunter v. Martin (1903), 37 I. L. T. 
91.— IR. 

250 ii. Sale through other agents— 

Custom.] — A custom that where pro- 
perty is placed in the hands of an 
auctioneer for sale, & afterwards with- 
drawn & sold without the Intervention 
of such auctioneer within three months 
from the time when so placed in his 
hands for sale, such auctioneer is 
entitled to be paid the full commission 
on such sale, as if he had himself 
effected it. Is uureasonablo & bad. 


Pltfs., auctioneers, sued for work & 
labour & commission. The contract 
was contained in a letter from deft.s. to 
l)ltfH. in these terms : “ The lowest 

price for the whole of the property is 
£29,000. ... As an iiidueement to your 
effecting a spei^dy sale, we agree, pro- 
vided you obtain our price as named 
herein, to pay you the full commission 
of 2^ per cent.” Pltfs. made efforts to 
effect a sale, but without success. Defts. 
withdrew the property from pltfs.’ 
hands, Ac sold it- tlirough other tigcnts : — 
He.ld : pltfs. wore not entitled to 
recover anything from defts. — Hardib 
V. Brown (1880), 7 N. S. W. L. R. 303. — 
A US. 

250 ill. Sale through agency of 
auctioneer.]— Ij. instructed V., an auc- 
tioneer, to sell (Mjrtain stock liy public 
auction at a commission of 5 per cent. 
Before the date lived for the sale L. 
disposed of the stock privately. V. 
sued L. for commission at tlio agreed 
rate on tho price realised : — field : V. 
was entitled to a reasonable remunera- 
tion for his services in tho matter, & the 
transaction having boon brought about 
by his advertisement of the sale & par- 
ticulars obtained by the purchasers 
from liim, his remuneration should be 
hxed at 5 per cent, of the purchase price 
of the stock thus sold, in addition to his 
expenses actually incurred In advertising 
tho sale. — ^ViQNE V. Lko, 9 H. C, 229. — 
S. AF. 
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entitled to the full commission on a sale being 
effected, although not through his direct agency. 
The question left to the jury was, whether this cus- 
tom was so notorious that deft, must have known 
it, & that if so, it was engrafted in the contract. The 
jury found for pltf. for the full commission. — Rainy 
V. Vernon (1840), 9 C. & P. 559. 

252. Renewal of previous negotia- 

tions.] — Defts., trustees of an estate, being directed 
to sell the property, offered it to D. for £00,000 but 
without effect, as D. did not feel inclined to give 
more than £51,000 for it. Before this pltf. was 
applied to by defts. to know on what terms he 
would undertake to “ knock down ’* the property. 
Pltf. replied that he should expect 20 guineas for 
preliminary expenses & 1 per cent, commission for 
an actual sale, but that in the event of the property 
bein^ bought in, he should only claim 50 guineas & 
all disbursements, these latter being included in the 
1 per cent, commission on a sale. These terms 
were assented to, & pltf. took his measures to dis- 
pose of the estate on Aug. 31. Before that day 
defts. renewed their treaty with D., who, on Aug. 30, 
concluded it by becoming the purchaser at the 
price originally named by the trustees. This took 
place without the privity of pltf., who, when 
acquainted with the matter, put in his claim to the 
1 per cent, commission, & called several eminent 
auctioneers on his behalf to prove that by the cus- 
tom (jf the trade the full amount was payable in the 
circumstances of the case. It was left to the jury 
to say whether, although pltf, might have had noth- 
ing to do with the actual sale to D., he was not 
fairly entitled to his full commission on the pur- 
chase-money paid by D., as though he had “ knocked 
down the (‘state ” to him. The jury returned a ver- 
dict for pltf. for the full amount claimed. — Robins 
V. Burke (1846), 5 L. T. O. S. 322. 

253. Settled land — Sale on behalf of tenant for life 
— Charges payable out of capital.] — Settled lands 
were sold under Settled Land Act, 1882 (c. 38), by 
the tenant for life, who had mtged. his interest. At 
the auction the reserve price was not reached, but 
on the following day the property was sold at that 
price by private contract. The auctioneer’s charge 
for conducting the sale was to be ^ per cent, com- 
mission : — Ile/d : the trustees should pay the auc- 
tioneer’s commission, & the tenant for life was en- 
titled to havt? the auctioneer’s charges paid out of 
the purchas(»-money. — Be Beck, Re CARTtXGTON 
Estate (1883), 24 Ch. 1). 608 ; 52 L. J. Ch. 815; 
49 L. T. 95 ; 31 W. R. 910. 

Annoialions : — Mentd. Cardij?an v. Curzon-Howo ( 1888), 37 

W. K. 247 ; He PocI’h S. E., [19 JO] 1 Ch. 389. 


254. Sale by tender — Scale of charges.] — Under a 
bkpcy. the stock was sold by an auctioneer in the 
country by tender : — Held : the auctioneer was 
entitled to be paid on the same scale as the one in 
use at Basinghall Street, that being a scale of pay- 
ments intermediate between those employed in sales 
by auction & sales by valuation. — Be Mackenna, 
Ex 7 >. Hunt (1854), 6 De G. M. & G. 387 ; 23 L. J. 
Bey. 43 ; 24 L. T. O. S. 29 ; 2 W. R. 682 ; 43 B. R. 
920, L. C. 


Sect, 7. — LIEN. 

255. For charges, commission & auction duty.] — 

An auctioneer has a special property in goods in- 
trusted to him for sale, with a lien for the charges 
of the sale, the commission, & the auction duty 
which he is bound to pay (Lord Loughborough). 
— Williams v. Millington (1788), 1 Hy. Bl. 81 ; 
126 E. R. 49. 

Annotations : — Expld. & Distd. Coppin v. Walker (1816), 7 
Taunt. 237. Apprvd. Davis v. Danks (184^, 3 Kxch. 435 ; 
Taplin v. Florence (1851), 10 C. B. 744. Folld. Robinson 
V. Rutn^r (1855), 4 K. & B. 954. Apprvd. Woolfe v. Horne 
(1877), 2 Q. B. D. 355. Folld. Davis r. Artinffstall (1880), 
49 L. J. Ch. 609 ; Manhjy v. Berkett, [1912] 2 K. B. 329. 
Befd. Syk(^s v. Giles (1839), 5 M. & W. 645 ; Rayner v. 
Grote (1846) 15 M. & W. 359 ; Wood v. Baxter (1883), 49 
L. T. 45 ; Consolidated (jo. v. Curtis, [1892] 1 Q. B. 495. 

256. Marshalling securities.] — Defts., auctioneers, 
had sold for a customer a brewery, & part of the 
proceeds of the sale was in their hands, subject to 
their claim for charges incurred in connection with 
the sale ; they had also in their hands the balance 
of the price of some furniture sold by them for the 
same customer. Pltf. was a creditor of defts.’ cus- 
tomer, & he by letter charged the proceeds of the 
sale of the brewery in favour of pltf. Defts. wrote 
to pltf. acknowledging the receipt of the letter of 
charge. Defts. afterwards paid their customer the 
balance of the price of the furniture, & appro- 

riated the part of the proceeds of the sale of the 
rewery in their hands to the payment of their 
charges : — Hold : (1) the letter of charge & defts.* 
acknowledgment thereof amounted to a good equit- 
able assignment in favour of pltf. ; (2) defts., as 
auctioneers, had a lien for their charges upon the 
part of the proceeds of the sale of the brewery in 
their bands ; (3) defts.’ acknowledgment of the 

letter of charge was not a waiver of their lien ; 
(4) defts. were at liberty to appropriate the part of 
the proceeds of the sale of the brewery in their 
hands to the payment of their charges, & were not 


PART VII. SECT. 7. 

d. In respeH of what debts — 
Oeneral balance.] --"Auctioneera received 
horscH to sell on commission & kept 
them in stables in connection with their 
sale yard until t.hey were sold, & made 
advances against them to the owner. 
There had been a previous course of 
dealing between the parties, on which a 
balance arose in favour of the auc- 
tioneers. The owner became bkpt. : — 
held : the auctioneers were ontiLh‘d to 
a lien over tlio horses in their stables 
lor tlic general balance due to them on 
all their transacitions with him. — 
MiLLEBu. Hutcheson & Dixon (1881), 
8 R. (Ct. of Sess.) 489 ; 18 Sc. L. R. 
304.— SCOT. 

1. .) — The tenant of a 

farm arranged with a firm of auc- 
tioneers to conduct a displenishing sale 
of the stoc.k & cropping of the farm on 
(3ct. 26, 1900. The tenant, was seques- 
trated on Jan. 11, 1901. At the date of 
the sale, as the result of a series of 
transsMstions between the auctioneers 
& the tenant, the tenant was due to 
the auctioneers a balanoe of £244, part 


of the balance being alleged to be an 
advance of £200 made by the auc- 
tioneers to the tenant o i Sept. 26, 1900. 
In a question with tin* tenant’s trustee 
in bkpcy., the auctioneers claimed to 
retain the sum of £244, being part of the 
proceeds of the displenishing sale, in 
payment of the debt due to tliem liy the 
tenant : — -Held : the auctioneers having 
no right to retain for a general balance 
were not entitled to retain the proceeds 
of the sale in order to repay in lull 
unsecured advances made by them to 
the tenant. — Craio’s Trustee r. Mac- 
donald, Fraser & Co. (1902;, 39 
Sc. L. R. 773. — ^SCOT. 

g. Marijageys promissory note.] 

— In a composition after bkpcy., a 
manager was appointed by resolution 
of the creditors, with a deJluito duty in 
the management of a grazing farming 
estate. The auctioneer received from 
him a note telling him that he could 
deduct from the proceeds of the auction 
a sum duo on the manager’s promissory 
note. The auctioneer knew tliat the 
writer was then acting as manager : — 
Held : the auctioneer had not any 
speoifle lion on the property sold by him 


in violation of the manager’s duty. — 
He Greiian (1866), 11 Ir. Jur. 40. — IR. 

h. JFhat covered by lien — Maps dt 
plans.] —An auctioneer has no lien on 
maps left with him to sell land by, 
such plans not being regarded as title 
deeds, which are quasi part of the land. 
— Blackburn v. Macdonald (1857), 6 
C. P. 380. — CAN. 

k. Goods sold on oumer’s pre* 

mises — Effect of rendering account to 
vendor.] — An auctioneer’s lien extends 
to goods bouglit in by tJie owner, where 
the latter acquiesces in an account 
charging him as a purchaser. So it 
extends to goods sold on the owner’s 
premises. 

Where some goods at an auction have 
boon bought in by the owner, & the 
auctioneer furnishes an account to the 
owner, wherein ho credits himself with 
the purchase -money of the goods bought 
in, & doWts himself with the whole pro- 
ceeds of the auction, including such 
purchase -money, these facts <lo not 
hinder the auctioneer from founding a 
lien on the goods so bought in. — 
PURCELL V. Douglas (1867), 16 W. R 

D 2 
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Sect* 7. — Lien, Sect* 8 .] 

bound to take payment of their charges out of the 
price of the furniture in order to enable pltf. to ob- 
tain payment of his charge ; (5) the doctrine of 
marshalling did not apply. — Webb v* Smith (1885), 
30 Ch. D. 192 ; 55 L. J. Ch. 343 ; 53 L. T. 737 ; 1 
T* L !R 235 C. A. 

257. When lien excluded — Repudiation of owner’s 
title. ]“A picture was intrusted by pltf. to B. for sale, 

B. deposited it with deft., an auctioneer. When 
pltf. demanded it (without tendering anything for 
warehouse-rent), deft, refused to deliver it up until 
a debt of £8 due to him from B. was discharged : — 
Held : the repudiation of pltf.’s title precluded 
deft, from afterwards setting up a lien on the pic- 
ture for warehouse-rent-. — Bjkks v, Richards 
(1842), 4 Man. & (1. 574 ; 5 Scott, N. R. 534 ; 6 Jur. 
562; 134E. R. 236. 

Annotattona : — Refd. Re Llowellln, [18911 H Ch. 145. Mentd. 
Clements v. Flight (1846), 16 M. & W. 42. 

258, Pleading lien.] — In an action of detinue in 
respect of fifty trees, it appeared that pltf. bought 
the trees at a sale by auction, at w^hich deft, acted 
as auctioneer, but that deft, claimed that he had a 
lien on the trees for his commission & charges. The 
question being whether in an action of detinue a 
lien could be set up under a plea denying that the 
goods were pltf.’s : — Held : the plea let in the 
defence of lien. — Lane v, Tewson (1841), 12 Ad. & 
El. 116, n. ; 1 Gal. & Dav. 584 ; 11 L. J. Q. B. 17 ; 
5 Jur. 1037 ; 113 E. R. 754. 

Annotations: — Dbtd. Mason r. Famell (1844), 12 M. & W. 
674. W'c cannot agree with the decision in Lane v. 
Teu:son ; the case was not, fully argued before the ct., 
nor were the authorities which wc think have decided tho 
question (that the right of lien must he pleaded) fully laid 
before them (Aldersox, B.). 

See, further, Lien. 


Sect. 8.— REIMBURSEMENT AND INDEMNITY 

BY VENDOR. 

259. Revocation of authority — ^Liability previously 
incurred.] — An owner may, at any time before Uie 
contract is legally completed, interfere revoke the 
auctioneer’s autliority, but he does so at his peril ; 
& if the auction(*er has coritract<*d any liability in 
consequence of his employment 6i the subsequent 
revocation or conduct of the owner, he is entitled 
to be indemnified. — W arlow v. Harrison (1859), 
1 E. & E. 309 ; 29 L. J. Q. B. 14 ; 1 L. T. 211 ; 6 
Jur. N. S. 66 ; 8 W. R. 95 ; 120 E. R. 925, Ex. Ch. 

Annotations : — Mentd. Wiley r. Crawford (1861), 1 B. & S. 
265 ; Mainpriirc v. Westlcy (1865), 6 B. & S. 420 ; Re Agra 
& Masterman’H Bank, Ex V- Asiatic Banking Corpn. (1867 ), 
2 Ch. App. 391, L.J.l. ; Harris v. Nickerson (1873), L. H. 
8 Q. B. 286 ; Woolf r. Horne (1877), 46 L. J. Q. B. 534 ; 
Johnston r. Boyes, [18991 2 Ch. 73 ; Rainbow tJ. Hawkins, 
[19041 2 K. B. 322 ; McManus v. Fortescue, [19071 2 
K. B. 1, O. A. 

260. Employer not owner — Damage incurred by 
owner — Indemnity by employer.]— -1^1 tf., an auc- 
tioneer, sold goods under order of deft., who had 
no right to dispose of them, & the true owmer after- 
W'ards recovered against pltf. A declaration in 
case, which alleged that deft., being possessed of the 
goods, represented to pltf. that he w'as entitled to 
dispose of them, that pltf. in consequence at delt.’s 
request sold them auction after deducting 
certain charges for his trouble, paid the residue of 
the proceeds to deft., that deft, deceived xdtf. in 
this, that he was not at the time of the sale entitled 


to dispose of the goods ; that the true owner after- 
wai'ds recovered the value from pltf. & that deft, re- 
fused to reimburse him : — Held : sufficient after 
verdict. 

Every man who employs another to do an act, 
which the employer appears to have a right to 
authorise him to do, undertakes to indemnify him 
for all such acts as w'ould be lawful if the employer 
had the authority he pretends to have. Auctioneers 
do not take regular indemnities. These w^ould be 
indeed surprised, if, having sold goods for a man Sc 
paid him the proceeds, & having suffered after- 
wards in an action at the suit of the true owners 
they were to find themselves wrongdoers. Sc could 
not recover compensation from him who had in- 
duced them to do the wrong (Best, C.J.). — Adam- 
son V. Jarvis (1827), 4 Bing. 66 ; 12 Moore, 0. P. 
241 ; 5 L. J. O. S. 0. P. 68 ; 130 E. R. 693. 

Annotations : — Apld. Botts v. Gibbins (1834), 2 Ad. & El. 57. 
Ex^d. Ormrod v. Hath (1845), 5 L, T. O. 8. 268, Ex. Ch. ; 
Morley v. Attonhorough (1849), 18 L. J. Ex. 148. Distd. 
HobKoa f. Devon (1857), 5 W. H. 724. Consd. Dngdalo v. 
Loveriug (1875), L. K. 10 G. I*. 196, Expld. Birmingham 
& District Land Co. v. L. &; N. W. Ry. Co. (188(i), 56 
L. J. Ch. 956, C. A. Apprvd. Palmer v. Wick & Pulteney- 
towu 8t(iam Shipping Co., [18941 A. C. 318, H. L. Consd. 
The Englishman & The Australia, [1895] l\ 212. Distd. 
Halbroiin v. InU'ruationaJ Horse Agency Sc Exchange, 
[19031 I K. B. 270. Refd. Elliot v. Von Glehu (1849), 13 
Q. B. 632 ; Barker v. Furlong, [1891] 2 C-h. 172 ; Burrows 
V. Rhodes, [1899] 1 Q. B. 816; Leslie (H.) v. Reliable 
Advertising & Addressing Agency, |1915| I K. B. 652; 
London Assocn. for i’rotectioii of Trade v. Greeulands, 
[1916] 2 A. C. 15, H. L. 

261. Costs of legal proceedings — Action for reim- 
bursement.] — Where an auctioneer has sold an 
e.state, the title of which is object ed to, Sc on his re- 
fusal to return the de{)osit, action is brought, in 
which Ik; afterwards pays tlie costs, tiie auctioneer 
cannot recover these costs against the principal in 
an action for money paid to his use* ; Ik* must 
declare specially. — Spurrier v. Elderton (1803), 
5 Esp. 1. 

262. Action for slander of title — Mistake as to iden- 
tity.] — lefts, inslructed pltf., an auctioneer cn-rry- 
ing on busine*ss in I’aris, to advertise for salt* a mare 
which they represent ed to him was a tiiorf)ughbred 
mare entered & described in tlie Englisii stud book 
under the name of P. J*ltf. accordingly advertised 
the mare for salt; as so named Sc dt'seribed. A 
Frenchman, Uk* owner of a thoroughbred mare also 
called 1’., brought an action in France against pltf., 
alleging that- he had suffered damage through defts.’ 
mare being ativertised for sale under tliat name, Sc 
recovered damages. In an action by j)ltf. against 
defts. for an indemnity, it was found as a fact tliat 
the representation rmule by defts. as t-o the identity 
of their mare was true :—Held : defts. wer«* not 
liable, the damages recovt'red from ]>ltf. not being 
due to any wrongful act on their part but- t-o the 
mistake made in the French ct. as to the identity of 
the irmre. 

The more fact of the employment of an auc- 
tioneer does not- rt;nder the employ(*r J iable t-o indem- 
nify sucli auct-ionc;er in respect of all acts done by 
him within scope of his authority (Hkuce, J.). — • 
Halbronn V, International Horse Acuoncy Sc 
Exchange, Ltd., [1903 J 1 K. B. 270 ; 72 L. J. K. B. 
90 ; 88 L. T. 232 ; 51 W. R. 622 ; 19 T. L. R. 138. 

Annotation : -'Dbtd. Williams v. Linter, Llewellyn Brothers, 
Third Parties (1913), 109 L. T. 699, C. A. 

263. Costs of action against auctioneer.] — ^Where 
an agent, e./j,, an auctioneer, duly carries out the 
orders of his principal, is, in consequence, macle 
deft, in an action, Sc the action is dismissed for 
want of prosecution, the indemnity implied by law 
includes the costs of properly defending the action, 
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of a deposit to him “ as agent ft>r the his principal the costs of such action. — • 
263 i. Costs of action against aue- vendor ” he is not liable in an oc’tion to McMillan u. Read (1877), 3 V. L. R. 
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taxed as between solr. & client. — Williams v. 
Lister & Co., Llewellyn Brothers, Third 
Parties (1913), 109 L. T. 699, 0. A. 

264. Negligence — Repayment of deposit.] --An 

auctioneer failed to insert a clause in the conditions 
of sale that the vendor of a leasehold should not be 
called upon to show the title of the lease, in conse- 
qu(uice of which the sale went off, through the pur- 
chaser calling for the title, which the vendor could 
not furnish : — Held : the auctioneer w/is not entitled 
to recover from the vendor the amount of the de- 
posit he had been compelled to pay back to the pur- 
chaser. — Denew V, Daverell 3 Camp. 451. 

Annotations : — Consd. Sonter v. Drake (1834), 3 L. J. K. B. 

31. Mentd. Pike v. Wilson (18r»4), 1 Jur. N. S. 59. 

265. Auction duty — ^Liability for.] — An action of 
special assumpsit to recover from deft, money paid 
by plt-f. to tlie collector of exci.se, for the auction 
duty payable^ on the sale of a real estate, cannot be 
maintained by an auctioneer against the hight?st 
bidder at a sale by auction, to whf)m he kncjcked 
down th(i lot, upon deft.’s undertaking, founded on 
a condition that the excise duty should be paid by 
the purciiaser, where the auctioneer so conducted 
the sale intrusted to him, that the bidding could not, 
in the circumstances, be considered a valid legal 
contract on the part of the bidder, with reference to 
the conditions, nor the bidder an actual purchaser 
of the lot, who would be bound to complete hi.s pur- 
chase. Such action cannot be supported on the 
count for money paid to deft.’s use, becau.se deft, 
not having been a purchaser, was not liable to the 
payment of any duty, nor was the auctioneer com- 
pellable or authorised to pay the dut/y on deft.’s 
account. The proper course to be pursued by an 
auctioneer, who has been called upon to x>ay the 
excise duties on sales at auction, is to proceed by 
action, on the implied assumpsit, raised by law, 
against the vendor, his employer, which he may 
maintain if he has done his duty, leaving the owner 
to proceed against the bidder upon the express con- 
tract arising on the t erms of the conditions. — Jones 
V. Nanney (1824), M’Cle. 25 ; 13 Price, 76 ; 148 
E. R. 11. 

266. Mistake as to law.] — An auctioneer 

was employed to sell an estate, the lowest price of 
which was fixed by the owner & writUm down by 
him on a piece of paper, which was put under a 
candlestick at the time of sale, with the privity of 
the auctioneer, but not signed by the owner, nor any 
notice in writing given to the auctioneer of the 
price so set down, nor had the auctioneer given the 
previous notice of the sale to the collector of the 
duty, as required by Auction Duties Act, 1779 
(c. 56), & 28 Geo. 3, c. 37 ; but being asked at the 
sale whether he had taken the proper precautions 
to avoid the duty in case there were no sale, he said 
that it was his mode to fix a price under the candle- 
stick, & if th(^ bidding did not come up to that price, 
it was no sale or duty : — Held : (1) the duty had 
attached, though there were no sale, for want of 
taking the precautions required of the owner by 
the Acts in such circumstances ; (2) the auctioneer, 
having been sued for the duty on his bond to the 
Crown , »fe compelled to pay it, could not recover it 
over against the owner, he having warranted that 
proper precautions had been taken to prevent the 
duty attaching in the event, though both parties 
wore mistaken in the law. — Capp v. Topham (1805), 
6 East, 392 ; 2 Smith, K. B. 443 ; 102 E. R. 1337. 

267. Refusal of payment by purchaser — 

Purchase by puffer.] — Pltf., an auctioneer, was 
employed to sell lands of two defts. One deft., 
without pltf.’s knowledge, employed H. to bid for 


one of the lots, in order to raise the price. Sc pltf. 
knocked down the lot to H. Pltf. then sold two 
other lots belonging to different persons, & at the 
close of the entire day’s sale demanded the auction- 
duty froin H., who refused to pay it. The con- 
ditions of sale stated that the auction-duty was to 
be paid by the purchaser “ immediately after the 
sale.” In an action by the auctioneer against defts. 
for the amount of the auction-duty: — Held: (1) 
H. was to be considered as the highest bidder ; 
(2) there was a valid demand of the duty from H. — 
W 1 LL.SON r. Carey (1843), 11 M. & W. 368 ; 12 
L. J. Ex. 289 ; 152 E. R. 846. 

Note: Auction Duties Act, 1779 (c. 56), & 28 
Geo. 3, c. 37, are now repealed. 

268. — ■ — Action for money paid.] — Where an 
auctioneer was emydoyed to sell an estate by auc- 
tion, which was bought in at the sale, & the Comrs. 
of Excise refused to remit the duty thereon, & ulti- 
mately compelled the auctioneer to pay it : — Held : 
he might recover the duty from his employer in an 
action for money imid. — B rittain v. Lloyd (1845), 
14 M. Sc W. 762 ; 15 L. J. Ex. 43 ; 153 E. R. 683. 

269. Expenses of abortive sale.] — Semble : apart 
from express contract, auctioneers are entitled to 
the expenses of abortive attempts at sale, but it is 
not r(iasonable that they .should charge not only 
expenses Sc a fixed fee, but also commission. — 
Cl.\rk V. Smytiiies D860), 2 F. Sc P. 83. 

270. Sale under ft. fa. — Sheriff not liable.] — ^There 
is no implied promise on th(^ part of a sheriff to in- 
demnify an auctioneer, who sells goods seized under 
a fi. fa,, when employed so to do by the sheriff’s 
officer, to whom the warrant was directed Sc pltf.’s 
solr. in the original cause, although the .sheriff certi- 
fied to the excise office that he himself had seized 

6 sold the goods. Sc he in fact received his poundage 
from the produce of the sale ; & if an action of tres- 
pass is brought by the owner of the goods against 
the auctioneer, the sheriff Sc others, all the damages 
awarded in which are levied upon the auctioneer 
alone, he has no action for a contribution again.st 
any of his co-defts. Qu, : whether, if the sheriff 
had himself actually employed Sc directed tlie auc- 
tioneer to selliihe goods there would have been an 
implied promise of indemnity. — F arebrother v. 
AN8IJ5Y (1808), 1 Camp. 343. 

Annotations : — Refd. Shackell v. Rosier (1836), 2 Bing. N. C. 

634. Mentd. Betts v. OibbiuB (1834), 2 Ad. & El. 57 ; 

Burrows v. Rhodes, [1899] 1 Q. B. 816. 

271. Interpleader — Insolvency of vendor.] — ^An 

auctioneer, who is sued by an intended purchaser 
for the depo.sit, upon a sale not taking effect, will not 
be allowed the benefit of Interpleader Act, 1831 
(c. 58 ), without bringing the money into ct, & giving 
security for costs, if there be any question as to the 
solvency of the vendor ; nor is an auctioneer in 
such circumstances entitled to have the costs of the 
application paid out of the fund in ct. — D eller v. 
Prickett (1850), 15 Q. B. 1081 ; 20 L. J. Q. B. 151 ; 
16 L. T. O. S. 212 ; 15 Jur. 168 ; 117 E. R. 769. 
Annotation : — Expld. Ridgway r. Jones (1860), 1 L. T. 368. 

272. Claim for reimbursement allowed.] — In 

an action against an auctioneer to recover back a 
deposit, the vendor claiming to be entitled to the 
money, deft, obtained a rule under Interpleader 
Act, 1831 (c. 58). Vendor subsequently abandon- 
ing his claim : — Held : deft, having acted bond fide, 
was entitled to his costs out of the fund, pltf. having 
a remedy over against vendor. — P itchers v. Edney 
( 1838), 4 Bing. N. C. 721 ; 1 Am. 267 ; 6 Scott, 582 ; 

7 L. J. O. P. 276 ; 132 E. R. 966. 

See, also. Nos. 198 — 201, 228, ante. 

Sec, generally, Interpleader. 
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Auction and Auctioneers. 


Part VIII. — Rights and Liabilities in Relation to Purchaser. 


Skct. 1.— AUCTIONEER’S RIGHT TO SUE PUR. 
CHASER IN HIS OWN NAME. 

273. Right to sue — ^Prlce of goods sold.]--An auc- 
tioneer, employed to sell the goods of a third party 
by auction, may maintain an action for goods sold 
& delivered against a buyer, though the sale was at 
the house of such third party, & the goods were 
known to be his property. — Williams v. Milling- 
ton (1788), 1 Hy. Bl. 81 ; 126 E. R. 49. 

Annotations : — Ezpld. & Distd. Coppin v. Walker (1816), 2 
Marsh. 497 ; Sykes v. Giles (1839), 5 M. & W. 645. Apld. 
Davis V. Danks (1849), 3 Exch. 435. Ezpld. & Apprvd. 
Taplin ”. Florence (185i), 10 C. B. 744. Apprvd. Robinson 
V, Rutter (1855), 4 E. & B. 954. Ezpld. & Folld. Davis, u. 
Artingstall (1880), 49 L. J Ch. 609. Gonsd. Wood v. 
Baxter (1883), 49 L. T. 45. Refd. Woolfe v. Homo (1877), 
2 Q. B. D. 355 ; Consolidated Co. v. Curtis, [1892j 
1 Q. B. 495 ; Manley r. Borkett, 11912J 2 K. B. 329. 
Mentd. Rayncr v. GroRi (1846), 15 M. & W. 359. 

274. .] — The right of an auctioneer to 

sue rests upon his interest in the contract & his lien 
on the goods & on tlieir price. — Fairlie v. Fenton 
(1870), L. R. 5 Exch. 160 ; 39 L. J. Ex. 107; 22 
L. T. 373 ; 18 W. R. 700. 

Annotations: — Mentd. Mollett r. Robinson (1870), L. R. 5 
C. 1*. 646 ; I'aice v. Walker (1870), L. R. 5 Exch. 173 ; 
Fleet V. Murton (1871), L. R. 7 Q, H. 126 : Sharman v. 
Brandt (1871), L. R. 6 Q. B. 720 ; Hutcliinson t?. Tatham 
(1873), L, K. 8 C\ F. 482 ; Southwell r. Bowditch (1870), 
1 C. P. D. 374, C. A. ; Harper v. Vigors, (19091 2 K. B. 
549. 


275. '.] — Sale on auctioneer’s premises 
by owner.] — A horse, having been offered for sale by 
auction, & having been bought in, was subsequently 
sold on the auctioneer’s premises by the owner to 
deft. By the conditions of sale the auctioneer was 
entitled to the same commission as if he had sold 
the horse, & he paid the owner the price of it, less 
such commission. Deft, was acquainted with the 
practice at the auction rooms : — Held : the auc- 
tioneer could maintain an action for the price of the 
horse. — Freeman v. Farrow (1886), 2 T. L. R. 547. 

276. I.O.U. taken in payment of deposit.]-— 

Pltf.’s auctioneers were employed to sell certain 
premises, which were put up to auction for sale & 
knocked down to deft, as the higliest bidder & pur- 
chaser. Deft, signed a contract in writing, acknow- 
ledging himself the purchaser, & that he had paid 
by way of deposit a sum in part of the purchase- 
money. He hiid not in fact actually jiaid any part, 
of the purchase-money, but had given an I.O.U. to 
the auctioneers for the deposit : — Held : the auc- 
tioneers were entitled upon an account stated to re- 
cover the sum for which the I.O.U. was given, as 
the giving of the I.O.U. was the saiue as if the auc- 
tioneers had lent th(* money then received it in 
respect of the deposit for vendor. — Cleave r. 
Moore (1857), 28 L. T. O. S. 255 ; 3 Jur. N. S. 48 ; 
5 W. R. 234. 


PART VIII. SECT. 1. 

1. Right to sve — Distinction between 
sale of goods <t sale of land ,] — Upon a 
sale of real estate tbe auetioiiecr has no 
such right to sue in his own name as he 
has on a sole of goods arising from liis 
qualilled property in tiicm ; wiiile on a 
Bale of real estate the right to sue 
depends on the written contract alone. — 
Cherry v. Anderson (1876), 10 I. R. 
C. L. 204.— IR. 

273 i. Price of goods sold,] — An 

auctioneer may maintain an action in his 
own name for goods sold by liim at 
auction. — C oato v. Terry (1875), 24 
C. P, 571.— CAN. 

278 ii. Counterclaim on ven- 

dor’s warranf]/.] — Two horses were sold 
by auctioneers at an auction sale as a 
pair of carriage horw's ; the aiujtioneer’s 
Balesman at the sale read out an adver- 
tisement, including a statement made 
with the authority of the vendor, that 
they were thorouglUy educated to their 
work. In an action by the auctioneer 
on a cheque given for the price : — 
Held : the statement amounted to a 
warranty by the vendor, though not by 
the auctioneers, & no countijrclaim for 
breach of it could be maintained against 
them. — Campbell v. Smith (1887), 13 
V. L. R. 439.— A US. 

278 iii. Conacre lettings.] — 

The rule enabling an auctioneer to sue in 
his own name for the price of goods sold 
by him applies to an auction of conacp", 
such auction being more of the natui ^ of 
a sale of goods than of a sale of land or 
of an interest in land. — MTlroy v. 
Quigley (1916), 50 I. L. T. 23. — IR. 

273 iv. Sale on credit — Action 

before expiry of period — Set-off.] — Where 
by the conditions of sale purchasers 
were to have six months’ credit, giving 
approved indorsed notes : — Held : (1 ) the 
sale was an unconditional sale on credit 
A could not be treated os a sale for cash 
on the purchaser’s refusal to give an 
indorsed note ; (2) an action for goods 
Bold & delivered would not lie till the 
period of credit expired ; (3) a plea of 
Bet-off was, therefore, inadmissible in 
an action by the auctioneer, before the 
period of credit had expired, for failing 
to give the indorsed note on demand. — 


Wakefield v. Gorrie (1848), 5 U. C. R. 
159.— CAN. 

273 V. Ia)Ss on resale .] — In an 

action to recover from the inirchascr of 
goods by auction tlie loss on tlic rtitHalc, 
il appeared that the goods had biicn ri*- 
sold to a person w’ho was a partner of 
the auctioneer, though not in the 
aiu’tionecr’s business : — Held : this 
afforded no defence to the action. — 
Clarkson v. Noble (1846), 2 U. C. II. 
361.— CAN. 

273 vi. -.1 — Pltf., an auc- 

tioneer, sued deft, to rt^cover the differ- 
ence between the amount of the pur- 
chase-money of a horse sold at auction to 
deft. & the amount realised on a resale. 
The conditions of sale provided that if 
any purchasirr failed to compleUi his pur- 
chase the lot sliould he resold at his risk. 
The horse was knocked down t-o him ; 
immediately afUT the sale the horse was 
taken to his stables, & remained there 
until the next day, when pltf. delivered 
an account for the price. Deft, then 
sent the horse back to pltf.’s stables, 
where pltf. resold it & sued for the 
difference ; — Held : there was sufficient 
evidence of delivery & acceptance, & 
pltf. was entitled to resell. — O’Brien r. 
Barker, 4 J. R. N. S. 64. — N.Z. 

273 vil. Misrepresentalion.] 

— V., an auctioneer, sold cattle by public 
auction on account of R. They were 
described in the advertisement as 
“imm lined beasts,** & the auctioneer 
stated that he had ascertained from the 
military authorities that, while the usual 
“ permit ” under martial law would ho 
required, there would bo no obstacle 
to their removal to any place in the 
district which was not an infected area 
or which the authorities considered safe. 
L. purchased some of the cattle. On 
applying to the military for a permit for 
their removal, he was told that ho must 
first obtain a cortifleato from a certain 
veterinary surgeon that the cattle 
themselves were free from disease, 
which certificate on being applied for 
was refused. L. repudiated the pur- 
chase, & V. resold the cattle at a loss, 
& sued L. for damages for breach of 
contract : — Held : an auctioneer can 
maintain an action against a purchaser 
for the price of goods sold or for damages 


for breach of contract, but the contract 
had been induced by iniHrijpreseritation, 
without which L. would not have pur- 
chiiHi’iI, & he was not liable for the 
breach. — V ^igne v. Leo, 9 H. 196. — 
S. AF. 

273 viii. Auction dutu.\ — C’ivilbill 

by an auctioneer against the purchaser 
of lands sold by auction for the amount 
of the auction duty on thi^ purchase - 
money. The terms of sale were that the 
liighest bidder was to be the purelioser, 
& was to pay the auction duty : - HeM : 
the remedy by action for auction duty 
was, by 54 Geo. 3. o. 82, s. 12, 
amended by 58 Geo. 3. c. 79, only 
given to the auctioneer as against the 
person who had employed him to sell. — 
Muri'hy V. Kelly (1841), 2 Craw. & D. 
216.— IR. 

273 ix. Poundage fee.] — When pltf. 

& deft, in an execution agree tiiat a 
poundage fee shall be paid by the pur- 
chaser to the auctioneer, & tlii^ purchaser 
is aware of such agreement, the auc- 
tioneer may sue him for his fees. A condi - 
tion of sale to the above effect is evidence 
of such agreement, in an action against 
the purchaser. — S idlky v. M’Donnell 
( 1833), Hayes & Jo. 221. — IR. 

276 1 . J.O. U. taken in payment of 

deposit.] — Under conditions of sale by 
auction the deposit was payable to the 
auctioneer immediatAjly after the sale. 
The auctioneer, without the consent of 
the vendor, took the purchaser’s I.O.U. 
for the amount : — Held : an action lay 
at t-ho suit of the auctioneer against the 
purchaser for the amount of the I.O.U. — 
Hodgkns V. Keon, (1894] 2 I. R. 657, 
662.— IR, 

276 ii. I.O.U. taken for auction 

fees.] — Where a purchaser at an auction 
is, under the conditions of sale, liable 
to pay auction fees, & givi’S to the 
auctioneer an I.O.U. for the amount of 
such fees, the auctioneer t^an, even if 
the sale subsequently falls through by 
reason of the vendor's failure to make 
title, recover against such purchaser the 
amount of Ui • I.O.U. duo on an 
account stated. — G iilkn v. Gibson 
(1909), 44 I. L. T. 17 —IR. 

275 ju, Promissory note for fees.] 

— CJertain land was knocked down deft. 
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277. Cheque taken in payment — ^Vendor 
guilty of misrepresentation.] — At a sale by auction 
deft, purchased pictures, which, upon the instruc- 
tions of the owner, were described as being by well 
known artists, & deft, gave the auctioneer a cheque 
for the price. Two days later the auctioneer settled 
with & paid the owner. Subsequently deft, re- 
pudiated the contract & stopped payment of the 
cheque. In an action upon the cheque the jury 
found that deft, was induced to purchase the pic- 
tures by misrepresentations fraudulently made by 
the owner, but not fraudulently made by the auc- 
tioneer : — ’Held : the auctioneer was entitled to re- 
cover the amount of the cheque from deft. — IIiNDLE 
V, Brown (1908), 98 I.. T. 791, 0. A. 

278. Vendor not owner — ^Express promise^- 

Cannot sue.] — ^A. having prov(*d the will of B., in 
which she supposed herself to be appointed extrix., 
employed C., an auctioneer, to sell the goods of B. 
They were sold to 1)., who, as an inducement to O. 
to let him remove the goods without payment, ex- 
pressly promised to pay 0. as soon as the bill shoxild 
ne made out. Probate was aft(»rwards granted to 
E., the real (^xtrix., who gave? notice to D. not to pay 
the price to 0. : — Held : nf)twithstan(ling the ex- 
press promise, C. could not sue 1). for the price. 

The auction(*er’s right to sue subsists, where the 
right of no third p(‘rson interven(‘s, but where such 
right is established, the person employing the 
auction(‘er is proved not to be the owner, it then 
becomes clear that the auctionet^r, who can have no 
interest in tin* goods but what he derives from his 
employer, has no longer any claim upon the pro- 
perty against ihe right owner (Dknman, C.J.). — 
Dickenson v. Naul (1833), 4 B. & Ad. (>38; 1 
Nev. M. K. B. 721 ; 11(1 E. K. 590. 

Aimvtations : — Folld. Allen v. Hopkins (1H44), 13 M. & W. 

94. Mentd. liailey v. Harris (1H49), 12 Q. H. U05. 

279. Statute of Frauds - Cannot sue on note 

signed by himself as agent for purchaser.] — The agent 
contemplated by Stat. Frauds, s. 17, who is to bind 
deft, by his signature, must be a third penson, & not 
the ot her conti'act ing party ; ^ w'here an auct ioneer 
w'rote dowui deft.'s name by his authority opposiDi 
to the lot })urchased : — Held : in an action brought 
in the name of tin* auctioneer, tlic entry in such 
book was not suflicient to take the case out of the 
Act. — F ahebrotiii<:r v, Simmons (1822), 5 B. & 
Aid. 333 ; 100 E. Ji. 1213. 

Annotxjiiions ; --Distd. Bird r. Boulter (18.33), 4 B. & Ad. 443. 

Apprvd. Sharman r. Brandt (1871), h. H. (» Q. B, 720. 

Wfentd. Wothered v. Calcutt (1842), 4 Man. & O. 500. 

280. — — Goods resold on purchaser’s default.] — 

IMtfs., auctioneer’s, sold shares by auction to deft, 
at £79 on condition that if not paid for by a par- 
ticular time, the owner might resell tliem. Deft, 
not paying, pltfs. exercised the right of resale, & 


sold at £63. Pltfs. sued in ciaaumpsii to recover 
£79, & were non-suited : — Held : the non-suit was 
right, as pltfs. were not agents of deft, to resell, but 
pltfs. might have recovered in an action for damages 
the loss on resale & expenses. — L amond v, Davall 
(1847), 9 Q. B. 1030 ; 10 L. J. Q. B. 136 ; 11 Jur. 
266 ; 115 E. R. 1569. 

Annotations : — Befd. Pott v. Flather (184^ 11 Jur. 735 ; 
Chinery Viall (1860). 5 H. & N. 288. Mentd. Rogers v. 
Hadley (1863), 2 H. & C. 227. 

281. Payment to owner.] — If an auctioneer 

sells goods & delivers them, without notice of any 
lien or claim which he has on the owner, & the buyer, 
without such notice, settles for the goods with the 
owner, the auctioneer cannot sue the buyer for the 
price of the goods. So, if the auctioneer sells the 
goods of B. as the goods of A., & the buyer, without 
notice, takes the goods with the auctioneer’s assent, 
& pays the price of them to A., the auctioneer can- 
not aft^erwards maintain an action for the price. No 
implied contract to pay arises on the auctioneer’s 
giving up his lien by delivery of the goods. — C op- 
pin V. Walker (1816), 7 Taunt. 237 ; 2 Marsh. 497 ; 
129 E. R. 95. 

Annotations : — Consd. Rohinson v. Ruttor (1855), 4 E. & B. 
954. The ftrst part of the marginal note, in Coppin r. 
TfalArrr is not justified by the decision ; and in tlie very 
next report’d case of Coppin v. Crai{f the ct. appears to 
have expresstid a«i opinion tliat tlie auctioneer had a lion 
as well on tlu’ proeoeds of the sale as the 8T>ecific article 
sold (Campbkll. C.J.). Reid. Coppin v. Craig (1816), 
2 Marsh. 501. Mentd. Isberg r. Bowden (1853), 8 Exch. 
852 ; Holmes v. Tutlon (1855), 1 Jur. N. S. 975. 

282. .] — -To a declaration for the price 

of a horse sold &> delivered by pltf. to deft., deft, 
pleaded that pltf. sold the Viorse, as auctioneer 
agent & trustee for K., & that deft, had paid K. 
before action brought : — Held : a bad plea. — 
Robinson v. Rutter (1855), 4 E. & B. 954 ; 24 
L. .1. Q. B. 250 : 25 L. T. O. S. 127 ; 1 ,Tur. N. S. 
823 ; 3 W. R. 405 ; 3 C. L. R 1195; 119 E. R. 365. 

Annotations : — Expld. & Distd. Orioo v. Kenrick (1870), 
L, R. 5 Q. B. 340. Apprvd. Webb i\ Smith (1885), 30 
Cli. D. 192, C. A. Reid. Manley r. Berkett, 11912] 2 K. B. 
329. 

283. Commission & charges paid.] 

l*Uf., an auctioneer, was employed by W. to sell 
goods by auction. W. was indebted to deft, in £60, 
& before the sale it was agreed between W. & deft, 
that any goods deft, migiit buy at the auction 
should go in payment of his claim against W. Pltf. 
liad no notice of this agreement at the time of the 
sale. Deft, bought several lots, to the amount of 
£49, & pltf. allowed him to take them away on the 
faith of his paying for them, but deft, supposed that 
he was taking them in pursuance of the agreement 
with W. The day after the sale pltf. paid W. £90 
on account of the sale. Afterwards deft, informed 


at an aucticii by pltf., the auctioneer. 
Deft, gave l-he vendor a prornisHory note 
for the depoKit & gave pltf. another note 
for hiH fees as auctioneer under the con- 
ditioiiH of Hale. The vemlor isHiicd a writ 
for the amount of t he note given to iiiin, 
tS: the action was com]>roinit>ed on the 
terniH that Hie inirchaHcr w’us to pay 
the vendor Iuk costs, & tlie vendor was to 
cancel the note given him. In an action 
by the auctioneer on Ids note a judg- 
ment was entere<l for him for the full 
sum. A motion was brought that the 
judgment be changed into a judgment 
for deft, on the ground that there was 
no sale, & that ajs t.lu’! auctioneer could 
not liave directly ri’covered his fees 
from the purchaser there was no con- 
sideration for the noki Held : there 
was sullieient consideration & the 
auctioneer could recover. — Mont- 
ooMKRY r. Elkmino (1905), 39 I. L. T. 
229.— IR. 

277 i. Cheque taken inpawne.nt — 

Tender gtiiUy of misrepreseniation,] — A 


cheque for the price of horses was given 
by the purchaser to the auctioneers, who 
retained the cheejue but paid part of the 
price to the vendor. The horses turned 
out not- educated to their work, & deft, 
toiideix^d them bac*-k to the auctioneers, 
wlio roBised them. Deft, then iiistruct-od 
them to resell the horses, which they 
did for a less price. Upon an action 
brought by the auctioneers on the 
chc(iue against the purchaser : — Held : 
he was uot entitled to set up the 
ditf(»ren<’C in priix? as a set-off, & pltfs. 
were entitled to recover the full amount 
of the cheque.— Campbkll v. {Smith 
(1887), 13 V. L. R. 439.— A US. 

277 ii. .) — An auctioneer 

sold two horses by public auction to a pur - 
cliaser who settled for the price by giving 
the auctioneer his cheque, post-dattid 
several days after the sale, & the 
auctioneer then gave his cheque for the 
purcliasc iirice, loss his commission, to 
the owner of the animals. The pur- 
ohaser took possession of the horses, but. 


on the following day, discovering that 
a third iierson held a lien on them, 
stopped payment of the cheque : — 
Held: the auctioneer was entitled to re- 
cover the amount of the cheque fro n the 
purchaser. — T rapp v. Prescott (1912), 
17 B. C. R. 298; 50 S. C. R. 263; 21 
W. L. R. 521 ; 2 W. W. R. 650 ; 5 D. L. R. 
183.— CAN. 


277 iii. 


Mistake .] — A pur- 


ihaser at auction, by consent ot the 
luctioneor, paid the deposit by cheque 
nstead of in cash, as the contract pro- 
dded. The purchaser subsequently 
itopped payment of the cheque on the 
fround that the contract was indued 
jy mistake. The auctioneer sued the 
jurchaser at law upon the cheque. lu a 
luit to rescind the contract & stay the 
ictioii at law, the ct. refused to CTant 
in interlocutory injunction to the hoar- 
Ilf? cxcGpt on tcrnis of the purenflBor 
pajdng into ct. forthwith the amount of 
ihe deposit. — L ister- v. Cowdkrt 
1900). 21 N. S. W. Eq. 4.--AUS. 
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Sect, 1. — Auctioneer’* 8 right to sue purchaser in his 
own name. Sect, 2 ; Suh^secU I.] 

pltf, of the agreement between deft. & W., & after 
this notice pltf., on the demand of W., paid over to 
him the balance due on the sale, including the £49 
alleged to be due from deft., after deducting his 
(pltf.’s) commission & charges as auctioneer. Pltf. 
having brought an action against deft, for the 
amount of his purchases at Ihe sale : — Held : the 
action was not maintainable because (1 ) pltf.’s lien 
f orchis charges had been satisfied before action ; 
(2) the facts, which showed that W. would not 
have been entitled to recover, established a defence 
to the action by pltf. ; (3) there was no deceit 
ractised by deft, on pltf. ; (4) there were no facts 
eyond the mere receipt of the goods from which a 
promise on the part of deft, to pay could be inferred ; 
(5) the i)ayment by pltf. to W. aft^er notice of the 
agreement between him & deft, could not prejudice 
the rights of deft. — G rice v, Kenrick (1S70), L. It. 
6 Q. B. 340 : 39 L. J. Q. B. 175 ; 22 L. T. 743 ; 18 
W. R. 1155. 

Annolation : — Consd. Manley v. Berkott, [191 2 J 2 K. B. 329. 

284. Use & occupation — ^Lands let for dis- 

closed principal.] — In an action for use & occupation 
of lands by the sufferance & permission of pltfs., it 
appeal'd that the lands were let by auction by 
pltfs., E. T., auctioneers, to deft., under condi- 
tions which stated the letting to be “ by E. & T., 
auctioneers.” One of the conditions was : The 

rent is to be paid into tlie hands of E. & T., auc- 
tioneers, or to their order, at two payments,” etc. 
At the foot of the dociiment was written, “ Ap- 
proved by me, D. J.” 1). J. was the tenant at the 
time of the sale, Nothing else appeared in the con- 
ditions to show on whose behalf the lett ing was. 
Pltfs. gave evidence to show that 1). J., being in- 
debted to them, had authorised them to let the 
lands as above, pay the rent due to T). J.’s landlord, 
& retain any surplus in satisfaction of their own debt. 
Evidence to a contrary effect was given for deft. 
The judge, in sununing up, left it to the jury 
whether pltfs. had let the lands as agents for D. .7. 
or on their own behalf : — Held : (1) the conditions 
imporU'd a letting by D. J., E. & T. acting as his 
agents ; (2) the document ought to have been so 
explained to the jury, & the judge not having so 
explained it, a new trial must be granted. Seniblc : 
in such a case the auctioneer could not maintain use 
& occupation. — Evans v. Evans (1835), 3 Ad. <te El. 
132 ; 1 Har. & W. 239 ; 111 E. R. 363. 

Annotaiion.s : — Expld. & Distd. Fisher v. Marsh (1865), 6 

B. & S. 411. Expld. & Apld. Mainprice r. Westley (1H05), 

6 B. S. 420. Consd. Wood r. Baxter (1883), 49 L. T. 45. 

Mentd. Bramble v. Splller (1870), 18 W. R. 316. 

285. Lands let without disclosure of 
agency.] — In an action for the hire of land, let by 
pltf. to deft., it appeared that, by permission of O. 
Corpn. &c a committee of freemen, races were held 
annually on P. M. Common, the fee of which was in 
the corpn., & on which the freemen had a right of 
depasturing cattle, & a committee, under w’hose 
management the races were, erected a temporary 
grand stand, & caused the land adjoining to it & 
part of the racecourse to be let by public auction 
for the erection of booths, stalls, etc. In 1864 pltf., 
who was employed by the race committee, issued 


handbills announcing that “ the ground for booths, 
stalls, etc., will be let by auction by Mr. J. P. on, 
etc.” The conditions for sale were headed “ Con- 
ditions for letting standings for booths, etc., on P.M. 
Common during the races. By Mr. J. F.” At the 
auction deft, was declared the taker of one of the 
lots, & he t43ok possession of & occupied it during 
the races Held : (1) there was evidence of a 
contract by deft, with ^Itf. personally ; (2) an 

action for use & occupation was maintainable. — 
PisiiER V . Marsh (1805), 6 B. & 8. 411 ; 34 L. J. 
Q. B. 177 ; 12 L. T. 604 ; 29 T. P. 046 ; 11 Jur. 
N. S. 795 ; 13 W. B. 834 ; 122 E. R. 1247. 

Annotations : — Consd. Wood v. Baxter (1883), 49 L. T. 45. 

Refd. Woolfo V. Homo (1877), 2 Q. B. D. 355. 

286. Set-off between owner & purchaser — 

Auctioneer with notice.] — If phf., an auctioneer, 
sues a purchaser for the price of goods sold by him 
as such, deft, may set off a debt due to him from the 
principal vendor of wdiich the auctioneer had notice. 
— Jarvis v. Chapple (1815), 2 Chit. 387. 

Annotation : — Expld. & Distd. Isborg v. Bowden (1853), 8 

Exch. 852. 

287. Delivery without payment. ]- 

Where an auctioneer had sold goods, <te delivered 
them wit bout payment : — Held : as he had parted 
with his lien, deft, might .s(‘t off against the price a 
debt, due from the owner of the goods to deft. 

Where the auctionec^r had sold to d(dt. the goods 
of A. in a sale of th(‘ goods of B. : — Held : tliis was 
such fraud, that deft, might set off a debt due to 
him from B. against, the price of the goods of A. — 
CopPiN Craio (1816), 7 Taunt. 243 ; 2 Marsh. 
501 ; 129 E. R. 97. 

.‘—Expld. & Distd. Dowdon r. iHby (1853), 1 

W. R. 392. Consd. & Apld. RobinBon r. Rutter (1855), 4 

K. & B. 954. Befd. llolincB v, Tutton (1856), 1 Jur. N. S. 

975. 

288. Agreement between owner, pur- 
chaser & auctioneer.] — I’ltfs., auctioneers, were 
employed by F. to sell cattle for him by auction. 
Prior to the sale F. had given orders to certain of 
his creditors dir(‘cting pltfs. to pay th(*se creditors 
out of the proceeds of the intended sale, & pltfs. 
agreed to act upon these orders. Pending the sale 
F. had also b(*coim‘ indf*bl(Ml to pltfs. for money lent 
& paid & for services rendered upon th(‘ terms that 
they .should repay themsedves out of the proceeds 
of the sale. Th(‘ sale was held upon the condition 
{inter alia) that the price* of any cattle bought was 
to be paid to pltfs. Whilst the sale was proceeding 
an arrangement was entered into between F. & 
deft., to whom F. w^as indebt(*.d to a considerable 
extent, that, the price of any cattle bought by deft, 
might be set off against F.’s debt to deft., but this 
arrangement was not communicat(*d t o pltfs. eith.er 
during or directly after the sale. Deft, bought a 
number of catth^ at the sale, the purchase price of 
which exceeded the amount of F.’s debt to him. & 
being known to pltfs. was allowed to remove the 
cattlti without having paid for them. Excluding 
the amount of deft.’s purchases, pltfs. received suffi- 
cient money to satisfy their lien for commission & 
charges in respect of the sale, but not sufficiemt to 
pay F.’s creditors or their own debt ; but , including 
the amount of deft.’s purchases, the sale realised 
sufficient to satisfy all claims, leaving a small sur- 


287 i. Set-off hetvjeen ovmer 
purchaser — Deliven/ without payment .] — 
Pltf., an auctioneer, was employed by 
M. to sell lier furniture & cffcjcts by 
public auction, the terms & conditions of 
sale bein? that each purchaser should 
pay casli before removing the articles 
purchased. Defts. purchased goods, 
which they removed without paying for. 
When the auctioneer called to collect 
the money they claimed to deduct cer- 


tain debts alleged to be duo by M. in- 
curred prior to the auction, & teiuh^red 
the balances of their purchase-moneys to 
the auctioneer. In an action for goods 
sold & delivered by the auctioneer : — 
Held : d(5fts. were not entitled t/O set off 
as against the auctioneer the debts due 
to tiiom by M., & the mere fact of being 
allowed to remove the articles without 
paying for them on the spot did not 
put thorn in any bettor position. — M ax- 


WKLL V . Coyle & Wauswouth (1899), 
33 I. L. T. Jo. 131.— IR. 

287 ii. Extent of set-off. ]~ln 

an action by an auctioneer for the prioe 
of goods sold ])y him, the purchaser 
may rely on any sot-olT that ho may have 
against the owner of the goods, but the 
set-off is limited to the amount which 
the auctioneer would be bound to hand 
over to the owner. — Tbaynor v. 
Larkin (1910), 60 I. L. T. 17.— IR. 
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plus. Deft, having refused to pay pltfs. the price 
of the cattle which he had bought, upon the ground 
that he was entitled to rely on the arrangement 
with F. as to set;-ofT, pltfs. brought an action to re- 
cover the whole of the price of the cattle bought by 
deft. Before action deft, tendered & subsequently 
paid to pltfs. the difference between the amount of 
F.’s debt to him & the price of the cattle which he 
had bought : — Held : (1 ) deft, was not entitled, in 
the circumst ances, to set up as an equit able defence 
to pltfs.’ claim the aiTang<"ment as to set-off made 
between him & F., as such arrangrnent- could not 
defeat the previous agrcieinent bc^tween F. & pltfs. 
as to the disposition of the proceeds of the sale, on 
the faith of which agreement pltfs. had acted ; 
(2) deft, was only entitled to be paid by pltfs. the 
surplus remaining after deducting from the total 
amount realised by the sale the debts owing to the 
other creditors, as well as what was owing to plt fs. 
in respect of F.’s debt to them & their commission 
& charges for conducting the sale, this surplus being 
the ordy amount which pltfs. would have been 
bound to pay over to F. — Manley Ac Sons, Ltd. v, 
Berkictt, [1‘912] 2 K. B. 329 ; 81 L. J. K. B. 1232. 

289. After settlement of auctioneer’s 

charges.] — At a sale by auction of A.’s goods, B., a 
creditor of A., beca»ne a purchaser, Ac, contrary to 
the conditions of sale, removed the goods without 
paying for them: — Held: if the auctioneer, after 
satisfaction of his charges, could maint ain an act ion 
against B. for the price, B. mights in that action, or 
in a similar action by the assignees undiT the sub- 
sequent bkpey. of A., set off th(i amount^ of A.’s 
debt to him, by way of equitable defence, if not at 
law. — V, Tutton (1855), 5 K. A: B. 05 ; 24 
L. J. Q. B. 340 ; 25 L. T. (). 8. 177 ; 1 Jur. N. S. 
075 ; 3 C. L. R. 1343 ; 119 E. R, 405. 

Anvolationfi : — Consd. Mauley r. Perkett, [1012] 2 K. P. 
.'120. Mentd. Turner r. .loncs (1857), 1 H. & N. 878 : New- 
man v. Pook (1858), 4 C. P. N. S. 434 ; Tilbury v. llrowm 
(18(50), 30 h. J, Q. P. 46: Murray v. Arnold (1862), 3 

P. & S. 2.S7 ; Hopkins r. Clarke (1864). 4 P. ^5: .S. 836; 
Wood V. Dunn (1866), L. R. 1 Q. B. 77 ; lie Adams, Kx p. 
(Treenawuy (1873), 20 L. T. 75 ; Kinanuel r. Pridser 
(1874), L. R. 0 Q. P. 286; lie. Key worth, Kx p. Tate 
U874), 43 L. J. itcy. 55 ; Lower. Plakemorc (1875), L. R. 10 

Q. P. 48.5 ; Stiivens r. Phclips (1875), 10 (3i. App. 417, 
L.,M. ; lie Watt, A'x p. .Toselyne (1878), 8 C^h. I>. 327, 
(L A. ; Ite Stanhope Silkstonc CollicrieH Co. (1879), 4(> 
L. T. 204, C. A. 

290. Action for price — Statute of Frauds — De- 
livery.] — ^An auctioneer at a sale, wliere it was one 
of lh(‘ conditions that a deposit should be paid 
immediately, Ac the remainder before the goods were 
delivered, knocked dow n a lot Ac haTid(*d it to the 
bidder, who looked at it for three or four minutes, 
Ac'then relumed it to the? auctioneer, saying that he 
was mistaken in the price. The auctione<T said he 
would take it back only keep for his use. No 
part of the j)rice was paid : — Held : it was a ques- 
tion of fact for the jury whether, in sucVi circum- 
stances, there had been a delivery to satisfy 8tat. 
Frauds. — Phillips v, Bistolli (1824), 2 B. Ac O. 
611 ; 3 Dow. Ac Ry. K. B. 822 ; 2 L. J. O. 8. K. B. 
116 ; 107 E. R. 474. 

Annotations : — Distd. Tornkinson r. Staight (1856), 17 C. B. 
697. Mentd. Maberloy v. Sheppard (1833), 10 Bing. 99 ; 
MalinH r. Freoman (1838), 6 Scott, 187. 

291. Resale under conditions — Claim for dif- 
ferences — Statute of Frauds — ^Acceptance.] — On the 


sale of horses advertised as the property of P. by 
auction the conditions of sale provided {inter alia) 
that the sale was to be for ready money, that horses 
sold were to be paid for Ac taken aw^ay at the close 
of the sale, but that they were not to be taken 
away unless paid for, As if not paid for were to be 
resold & purchaser charged with the difference. 
The horses w^ore knocked down to deft, for 100 
guineas. He paid no deposit, but, with ihe auc- 
tionetT’s assent, left the horses in P.’s stables till 
the following Monday, when he refused to pay for 
them on t he ground tdiat they were not the property 
of P. & that> as regards one of them there was a 
breach of warranty. The auctioneer then resold 
the horses for £47 & sued deft, for the difference Ac 
his expenses : — Held : the conduct of deft, in leav- 
ing the horses, with tiie assent of pltf., in the stables 
w’as evidence of an acceptance of the horses within 
Stat. Frauds, s. 17. — Farreb v, Kirkby (1888), 4 
T. L. R. 543. 

See, also, Part III., Sect. 2, ante. 


Sect. 2. LIABILITY OF AUCTIONEER TO 

PURCHASER. 

SiTB-SECT. 1. — In General. 

292. Principal undisclosed — ^Personal liability.] — 

Where an auctioneer does not disclose the name of 
his principal at tiic time of tVie sale, he is personally 
liable to an action for damage for not complet- 
ing the contract. — Hanson v. Roberdeau (1792), 
Peake, 163. 

Annotations : — Apia. Franklm v. Lamond (1847), 4 C. B. 
6.58. Consd. Wood V. Baxter (1883), 49 L. T. 45. 

293. ,] — When an auctioneer sells 

without disclosing the name of his principal, the 
character At extent of the contract he ent<^rs into 
wdth the purchaser depemds upon the conditions of 
sale, upon what is said by the auctioneer at the 
time, upon the surrounding circumstances, & upon 
the nat ure ofdhc subject-mat ter of the sale. — Wood 
V. Baxter (1883), 49 L. T. 45. 

Annotation: — Ezpld. & Apld. Payne v. Elsden (1900), 17 
T. L. R. 161. 

294. Evidence Inadmissible to discharge 

auctioneer.] — Pltf. bought a quantity of hemp by 
auction at the rooms of defts., brokers in Liverpool. 
Defts. delivered an invoice in their own name as 
sellers. On payment being made by pltf., defts. 
gave him an order on C. A: D. for the goods, which 
on presentation was refused, At pltf. could not ob- 
tain delivery of the goods: — Held: defts. were 
bound by the representation in tlie invoice, & could 
not offer evidence to show' that they sold as agents 
for C. A:; D. At pltf. knew C. A D. to be the principals 
at the lime of sale by auction. — Jones v. Little- 
dale (1837), 6 Ad. & El. 486 ; 1 Nev. At P. K. B. 
677 ; Will. Woll. Ac Dav. 240 ; 6 L. J. K. B. 169 ; 
112 E. R. 186. 

Annotations : — Apprvd. Higgins r. Senior (1841), 8 M. & W. 
834. Dbtd. Holding v. Elliott (1860), 5 H. & N. 117. 
Folld. Royal Exchange Assce. v. Moore (1863), 2 New Rep. 
63: Apprvd. Fleet v. Murton (1871), L. R. 7 Q. B. 126. 
Refd. .fohnston r. t^sborne (1841), 11 Ad. &; El. 549 
Soiithw'ell r. Bowditch (1876), 45 L. J. Q. B. 630, C. A. 


PART Vni. SECT. 2, SUB-SECT. 1. 

292 i. Principal undisclosed — Personal 
liability .] — A ship was sold by an auc- 
tioneer in lu8 own name without any 
stipulation as to the time & maimer of its 
transfer : — Held : the auctioneer was 
liable to the purchaser for the owner’s 
failure to execute the transfer. — Burns 
V, Hart (1810), Py. R. 63 ; 2 R. de L. 
77, 79.— CAN. 


292 ii. .1 — An auctioneer sold 

goods without disclosing his principal, 
gave his own receipt for tlie purchase- 
money ; the purchaser was 8ubse(iucntly 
evicted by the owner : — Held : pur- 
chaser entitled to recover the purchase- 
money & costs of the eviction from the 
auctioneer. — WARUiNGTtiN v. Vione, 2 
H. C. 204.—^. AF. 

292 iii. Warranty .] — An auc- 

tioneer who warrants the thing he sells 


without disclosing Iiis principal is per- 
sonally responsible for the warranty. — 
Feiuuer r. Dons & Gray (1865), 3 
Maeph. (Ct. of Sess.) 561 ; 37 Sc. Jur. 
270. -SCOT. 

292 iv. No duty to disclose vendor.] 

— It is not the duty of the auctioneer 
after the sale to disclose the name of the 
vendor. — D ow'f.ll v. Allan (1836), 8 
Sc. Jur. 225.— SCOT. 
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Sect, 2. — Liability of auctioneer to purchaser: Suh^ 
sects. 1 <fc 2.] 

295. Vendor’s name subsequently disclosed.] 

— An auctioneer, selling without disclosing the 
name of his principal, is personally liable for per- 
formance of the contract of sale, though he after- 
wards offers to give the name of his employer. — 
Franklyn V. Lamond (1847), 4 C. B. 637 ; 16 L. J. 
C. P. 221 ; 9 L. T. O. S. 246 ; 11 Jur. 780 ; 136 
E, R. 658. 

AnTwtaiions : — Expld. A Folld. Fisher Marsh (1865), 6 

B. & S. 411. Consd. Wood v. Baxter (1883). 49 L. T. 45. 
Digtd, Payno r. Elsden (1900), 17 T. L, R. IGl. 

296. Principal disclosed — Non-delivery.] — Auc- 
tioneers are not in the position of ordinary agents, 
but may be personally liable for non-delivery of 
goods, even t.hough they sell for disclosed principals, 
& although a condition of sale, by which goods sold 
are to be cleared out by the purchas(‘r within a 
given time, has not been complied with, at all 
events where .such condition is not a condition 
precedent. — Woolfe v. Horne (1877), 2 Q. B. H. 
355 ; 46 L. J. Q. B. 534 ; 36 L. T. 705 : 41 J. P. 
501 ; 25 W. K. 728. 

Annoiaiion& : — Consd. Wood r. Baxter (1883), 49 L. T. 45. 
Consd. A Apld. Rainbow v. Howkins, fl904J 2 K. B. 322. 
Mentd. Manley v. Burkett, [19121 2 K. B. 329. 

297. Sale of Goods Act, 1893 (c. 71), 

S. 4.] — At a public auction a horse was put up for 
sale by the auctione(*r without res<‘rve A was 
knocked down to plt.f., the highest bond fide bidder, 
for £15 15.S. Before the auctiont'er had entered 
pltf.’s name in his book tis purchfis(’r he discovered 
that he ought to have offered th(‘ liorse with a re- 
serve price of £25, & he thereupon put up the horse 
again A himself bid 17 guineas, A the horse was 
bought in. The principal’s name w'as disclosed by 
the auctioneer at the auct ion. Tn an act ion against 
the auctioneer for {inter alia) the delivery up of 
the horse, or 25 guineas, its value Hehl : (1) an 
action might, in certain circumstances, be main- 
tained against an auctioneer h)r the wrongful re- 
fusal to deliver a chatted sold at a public auction, 
although the principal’s name was disclosed to the 
buyer at the time of the sale ; (2) the action could 
not be maintained, on the ground that tluTe Wiis no 
signed contract, as required by the above sect., the 
value of the article being about £10. — Rainbow v. 
Howkins, [1904] 2 K. B. 322 ; 73 L, J. K. B. 641 ; 
91 L. T. 149 ; 53 W. R. 46 ; 20 T. L. R. 508 : 48 
Sol. Jo. 494, D. C. 

Annotation : — Dbtd. McManue v. Forteaoue, [1907] 2 K. li. 1, 

C. A. 

298. Contract signed as agent.] — A., an 

auctioneer, being employed to sell an estate belong- 
ing to B., entered into A signed an agreement wit h 
C., for the purchase, in his own name, as agent of B., 
A B. shortly afterwards signed it, A ^ded, “ 1 
hereby sanction this agreement, A approve of A.’s 
having signed same on my behalf” : — Held : A. was 
not personally responsibhb — Spittle v. Lavender 
(1821), 2 Brod. A Bing. 452 ; 5 Moore, C. P.270 ; 
129 E.R. 1041. 

Annotations .‘—Consd. Gaby v. Driver (1828), 2 Y. & .1. 549. 
Distd. Tanner v. Christian (1855), 4 E. & B. 591. Expld. 


Auctioneers. 

A Distd. Paicev. Walker (1870), 22 L. T. 547. Mentd. 

Bramwell v. Spiller (1870), 21 L. T. 672. 

299. Delivery — What constitutes — Goods on land 
of third party.]— Defts., auctioneers, sold by public 
auction to pltf. a rick of hay^, the produce of a crop 
distrained for rent, A which remained upon the 
land. By the conditions of sale, the lot was to bo 
taken away at the purchaser’s expense, within one 
week ; but, at the time of the sale the auctioneers 
obtained from the tenant, A read in the auction- 
room, a written consent that (lie hay should remain 
upon the premises for an extonded period. Before 
the expiration of that time, pltf., having paid for the 
hay, received from defts. an order upon the tenant 
to permit him to carry it away. The tenant re- 
fusing to allow the hay to be removed, pltf. sued 
defts., w'ho pleadf^d “ that they did deliver to pltf. 
the possession of the rick of hay, according to their 
promise in (hat behalf ” ; — Held : a good answer to 
the action, since jis between pltf. A defts. there was 
a sufficient delivery of the hay, as defts. had done 
all in their power to givt^ pltf. possession of i(.. 

An auctione(‘r generally undertakes to deliver, 
or to furnish the means of delivery of, the article 
he sells to the purchaser (Tindal, (^.J.). — Salter v, 
WoOLLAMS (1841), 2 Man. A (i. 650 ; Drinkwater, 
146 ; 3 Scott, N. R. 59 ; 10 L. J. C. P. 145 ; 133 
E. R. 906. 

Annotations : -Reid. Tapliti r. Flnrunue (1851), 15 Jur. 402 ; 

WoerJ I', Baxter (I8S.3), 19 L. T. 45. 

300. Wrongful delivery to third party — Detinue.] 

— An act ion of det iniie will lie against an auctioneer, 
who, having sold a picture to pltf., A received a de- 
posit on the sale by the hands of his ch‘rk, after- 
wards s(‘lls it. bond Jide to a third party, wlio refuse.s 
to d(‘Iiver it to pltf. — J ones r. Dovvle (1841), 9 
M. A W. 19 ; 1 Dowl. N. S. 391 ; 11 L. J. Ex. 52 ; 
152 E. R. 9. 

Annotations Mentd. Whitub(‘a(l v. llarriRon (1814), 6 Q. B. 

423 ; 11. t\ Johnson (1884). 50 L. T. 759, (’. C. K. 

301. Action of tort.] — T’llf., a dealer, 

bought a hydraulic; press from deft., an auctioneer, 
at a sale, undcT conditions of sale recpiiring payment 
before delivery. Time' was allowc'd for payrnemt. 
Paymc'iit. was tenderc’d wit hin the; time' allowcnl, but 
deft, refused to dediver the' press, having contractc'd 
to re.stdl it-, A in fact reselling it, subsequent to the 
tendc^r. J’Jtf. had also cc^ntractc'd to sell the* press, 
after delivery, at a profit. In an action the .sole 
issue in dispute, viz., whether there had been tendc'i* 
within the t ime allowed for payrnc'iit, was found in 
favour of pltf., A evidence of plL'.’s loss of profit on 
resale having been given as a measure of damage, 
judgment was given for pltf. for £29 i5.s. 3fZ. Deft, 
contended that ti»c* action was one; for breach of 
contract, A that> costs (;ould only be rc'coverod on 
the county ct. scale : — Held : (1 ) (lie action was for 

I a wrongful convc'rsion subsequent to A indepem- 
j dent of the contract passing the* property ; (2) it 
was an action of tort in which, more than £20 
having been recovered, co.sts followed on thc^ High 
Ct. scale.— CoiiKN v. Foster (1892), til L. J. Q. B. 
643 ; 66 L. T. 616 ; 8 T. L. R. 519. 

302. Auctioneer accepting fictitious bids — Action 
for rescission.] — Ptlf., who had bought property at an 


295 i. Vendor* 8 name subse- 

guently disclosed — Elejciion to sue vendor. 1 
— The purchaser of a liorse at an auction, 
at which the name of the owner was not 
4isclOBed, brought an action against the 
auctioneer, to whom lie alleged the 
price had been paid, & also against the 
principal, who bad subsequently dis- 
closed, for repetition of the price : — 
Held : purchaser not entitled to sue 
both the auctioneer & the principal, & 
having raised his action against the 
latter along with the auctioneer, he 
must be heJ’l to have elected to sue the 


principal. — JTciirikr u. Dodh & Gray 
(186.5), 3 Moeph. (Ct of ycHH.) 561 ; 37 
Sc. Jur. 270.~~SCOT. 

296 i. Principal disclosed — No personal 
liability.] — An auctioneer is not liable in 
his own name on a sale made liy liirn, as 
sucli auctioneer, for a disclosed prin- 
cipal. — Larue v. Fraser (1877), 21 
L. C. J. 309.— CAN. 

296 ii. .1 — An auctionc(?r, act- 

ing for a disclosed exposer, & in accord - 
aufxi w‘ith his instructions, incurs no 
liability to a person claiming to be a 


Tiurcliasor for implement & damages. — 
Fknwk k r. Macdonalu, Fraser A 
Co. (1904), 6 F. (Ct. of Hess.) 850.— 

SCOT. 

302 i. Auctioneer accepting fictitious 
bids — Action for deceit.] — An aiictionei'r 
inisrcpresented to a purchaser certain 
bogus bids as genuine, whereby the pur- 
chaser was induced to give an inllatod 
price for a farm. Tlic purchaser sus- 
P(?t!tod the fraud A refused to complete, 
whereupon the vendor sued him for 
specific performance. The purchaser 
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auction & paid a deposit to the auctioneers, brought 
an action against the vendors & the auctioneers to 
have the contract rescinded, the deposit repaid 
with interest, the costs of the action paid, & for 
damages. The statement of claim alleged that all, 
or nearly all, of the biddings previous to that of 
pitf. were fictitious, & were either bidding.s by the 
vendors or their agents or were announced by the 
auctioneers without any bidding having in fact 
been made. The auctioneers applied for liberty to 
pay the deposit into ct., & to have the action di.s- 
missed againsi> them on such payment being made. 
An order was made that, the vendors undertaking 
to pay the auctioneers their costs of the action, 
without prcijudice to how they should ultimately be 
borne, & to pay any interest & damages, to which 
pltf. might be held entitled, & the auctioneers 
undertaking in the evf^nt of the vendors not carry- 
ing out their undertaking to pay t.o pltf. interest on 
the deposit up to the time of payment into ct. & the 
costs of the action up to & including thai^ applica- 
tion in the event of the ct. holding pltf. entitled to 
such interest & costs, the auctioneers .should bo at 
liberty to pay the deposit into ct., & that all further 
proceedings against them should be st/ay<^d : — 
Held: the order must be discharged, the auc- 
tionec^rs not having submitted to give pltf. all the 
relief which he could in any (‘vent b(* entitl(‘d to 
against; them, for if th(‘ all(*gations in the state- 
ment of (daim were* established, pltf. would be 
entitled to have judgnumt; against them for the 
deposit with int-er(‘.st , <S: to havti an ord(‘r for co.sts 
of the action against all d(^ft,s.- v. New- 
ton (1880), 10 Oh. 1). ; 51 L, J. Ch. 225 ; 45 

L. T. 455 ; 80 W. K. 72, 0, A. 

AntLotaliotifi : — Mentd. t/ie gooda of Patrick (IH89), 

h .* HerBcleHs 

Carnapro (k)., [1900J 1 Q. li. TiOl, C, A. 

Liability for misrepresentation.] — See Misrepre- 
sentation <& Fraud. 


acquaint him they had Just received a letter stating 
that the estates were sold for more money & re- 
questing the particular & receipt to be returned, & 
pltf. refusing to relinquish the agreement, they by 
the next post sent to him his note of hand & a par- 
ticular signed by him, both of which he instantly 
returned. The money in payment of the note 
having been tendered & refused. Pltf. filed a bill 
against the owner of the estate & his trustees for 
sale, who denied the authority of defts. to sell, in 
consequence of which pltf. was advised not to pro- 
ceed with his bill. In an action against defts. in 
which he proved that the estate was worth 
£2,117 10«. : — Held : as defts. had no authority to 
sell, pltf. was entitled to recover £261 for cosks, 
interest, exjienses, etc., but not any damages for 
the loss of his bargain. — Jones v. Dyke (undated), 
Sugden’s “ Vendors & Purchasers,” 14th ed., 
p. 813. 

Annotations: — Distd. Gaby v. Driver (1828), 2 Y. & J. 549, 
Consd. Engel v. Fitch (18(18), L. II. 3 Q. B. 314 ; Bain v, 
Fothergrill (1874), D. II. 7 H. L. 158, H. L. Mentd. Walki^r 
V. Moore (1829), 10 B. & C. 416; Hodges v. Litchfield 
(1835), 1 Hodg. 40; Sainsbnry r. .Tones (1839), 5 My. & 
Cr. 1 ; Malclim v. Fyson (1847), 11 Q. B. 292 ; Ponnsott f> 
Fuller (1856), 17 C. B. 660 ; Sikes v. Wild (1861), 1 B. & 

587 ; Loc.k r. Phirz(5 (1866), L. R. 1 (). P. 441; Aberaman 
Ironworks tJ. Wicikens (1868), L. K. 5 K(i. 485. 

304. .] — If an auctioneer sell an estate with- 

out a sufficient authority, so that the purchaser can- 
not obtain the benefit of his bargain, he will be 
compelh^d to pay all the cost s which purchaser may 
have be(‘n put to & the interc'st of the purchase- 
money if it has been unproductive, but not damages 
f(^r loss of bargain. — Bratt v. Ellis (1805), Sug- 
den’s ” Vendors & Purchasers,” 141h eel., p. 237. 

Annotations : — Distd. Gaby v. Driver (1828), 2 Y. & J. 549. 
Consd. Engel v, Fitch (1868), 9 B. & S. 85. Mentd. Walker 
V. Moore (1829), 10 B. & C. 416 ; Sainsbnry v. .lones (1839), 
o My. & 1 ; Poimsett r. Fnlhjr (1856), 17 C. B. 660 

Sikes i\ Wild (1861), 1 B. ik, S. 587 ; Lock i\ Furze (1866), 
L. R. 1 C. P. 441 ; Aberaman Ironworks v. Wickens 
(1868), L. R. 5 Kq. 485 Bain v. FotlKirgill (1874), L. B. 

7 U. L. 158, H. L. 


305. 


Sub-sect. 2. — For Breach of Impliei3 Warran- 
ties. 

303. Of authority to sell.] — Pltf. agreed with 
defts., auctione(‘rs, to purchase an estate for £975, 
& it was agreed he should pay the deposit in nine 
days & give his note for it at that date, which he 
d^d. P,, one of defts., by the desire of his partner 
D., gave pltf. a receipt for the deposit & signed a 
printed particular which together amounted to an 
^eement in writing. In a few liours after this 
transaction D. & T. called on a friend of pltf.’s to 


Action for deceit.] — Where an auc- 


having no proof of the fraud oiiU^rcd 
Into a consent settling the action, it each 
P^ty bore his own costj^ of the action. 
Tho purchaser then sued the auctioneer 
m deexiit, & the auctioneer admitted the 
fraudiilont bids : — Held : the costs of 
the action for specific performance wen? 
recoverable against deft, as damages. — 
Ingram 1?. Gillen (1910), 44 I. L. T. 

1 vlo.— IR« 

m. Fees paid by purcfMser to auc- 
»u^er-~/Saic of land — Failure to make 
title,] Where a sale was declared off in 
oonsequenco of tho vendor’s inability 
TjP title '.--Held : auctionecir not 

liable to repay the auction fees to the 
purch^r.-— A dams r. M’Keown (1892), 
26 I. L. T. Jo. 504.— IR. 

^• Commission paid to auctioneer — 
Right to recover — Abortive sale.] — Lands 
were sold by auction upon condition 
that the highest bidder on being de- 
clared the purchaser should pay the 
auctioneer’s commission at the rate of 
5 per cent, on the whole of tho purchase - 
money. The purchase subsequently fell 
through owing to tho vendor not being 


tioneer sold goods taken in execution by the siieriff, 
without cominunicating 1o the bidders that the- 
goods wore also claimed by the assignees of the 
judgment d(‘btor, & received the proceeds ; — Held : 
D) the auctioneer was liable to the purchaser, tho 
measure of damages being the extent to which pur- 
chaser had been damnified ; (2) it was no defence 
that the auctioneer had requested purchaser to give 
him a written notice not t-o pay over the proceeds & 
that, purchaser having omitted to give such notice, 
the auctioneer paid them over. 

An action for money had & received does not lie ; 


abb? to make title : — Held : purchaser 
entitled to rec(»vcr tho cominisBion from 
the auctioneer. — M urphy r. Harte 
(1912), 46 1. L. T. 197. — IR. 

p. Exprejis warranty of title,] — An 
auctioneer at an attempted sale of goods 
warranted them, saying they were Ills 
own, & he would stand between th(^ pur- 
chaser & loss. Having sold the p^’op Tty 
by auction a few days subsequently to a 
bidder on tht^ former o< 3 casion, & the 
goods having been claimt^d & taken by a 
third party under a chattel rntge. which 
covert^d them, the auctioneer was held 
responsible to the purchaser. — S omers 
V. O’Donohue (1859), 9 C. P. 208. — 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. 

303 i. Of authority to sell,] — An auc- 
tioneer who offers goods for sale by auc- 
tion warrants ids authority to sell them. 
If, therefore, lie sells goods by mistake & 
tlieir owner afterwards reclaims them, 
he is liable to the purchaser for broach 
of warrant of authority. — A nderson v. 
John Croall & Sons, Ltd. (1904), 11 


8. L. T. 163 ; 6 F. (Ct. of Sess.) 153.— 

SCOT. 

303 ii, Sale of land — Measure of 

damages.] — Defts., professing to have 
authority from the owner, contract/ed 
to sell land to pltf. ; they had no such 
authority, & the sale was never carried 
out. Pltfs. brought an a.ction against 
defts, for breatih of contract. The oiily 
evidence given at tho trial of the market 
veduc of the land at the time the contract 
was made was that tho land was sold 
eighteen mouths afterwards at an ad- 
vance of £120. Tho judge on this 
evidence, considering the price brought 
at the resale, gave a verdict for pltf., 
with £120 damages. On a motion for a 
new trial : — Held : tiie measure of 
damages was the differonexj between the 
contract price & the market value of tho 
land at the time of the contract, but the 
judge was wrong in taking as such 
market value the price for which the 
land was sold eighteen months after- 
wards. Other evidence ought to have 
been given to show what was tho market 
value at the time of the contract. A new 
trial was ordered. — Holi.and v, Hardt 
(1882), 3 N. S. W. L. R. 450.— AUS. 
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Sect. 2 . — Liability of auctioneer to purchaser : Sub- 
sect. 2. Pa rt IX. Sects. 1 <£: 2.] 

the action lit\s on the ground that pltf. has been 
deceived & is the worse for the deceit (Gibbs, C.J.)* 
— Peto Blades (1814), 5 Taunt. 057 ; 128 E. R. 
849. 

Annotations: — Consd. Baylis v. London Bp., 1 Cb. 

127, C. A. Veto V. Blades is so ill roportotl that thciv Is 
some donbt whether deft, was the sherilT liiinself or only 
his anetioiieer (Hamilton, 

306. Of authority to sell without reserve.] — ^An 

auctioneer, who puts property up for sale without 
reserve, contracts that the sale shall b(' without re- 
serve, & this contract is made with the highest bond 
fide bidder, Si in case of a breach of it, he has a right 
of action against the auctioneer. 

Deft., an auctioneer, advertised th(‘ sale of a 
horse by auction, without ivscrve. Pltf. l)id the 
highest except the o^\Tier, Sc deft, knocked down the 
horse to the owner. Pltf. claimed it as bi'ing the 
highest bond fide bidder. In an action against the 
auctioneer alleging that pltf. was the highi'st bidder, 
& that deft, was the agent of pltf. to complete the 
contract on behalf of pltf. for the purchase of the 
horse, deft, traversed tliosc allegations : — Held : 
< 1 ) (Maktin & Watson , BB . , <fe B yles, J. ) although 
deft, was entitled to the verdict on the issue upon 
the second allegation, pltf. was entitled to recover 
upon the facts, inasmuch as his contract with deft, 
had been broken ; (2) (WiLLES, .T. Sc Bramwell, B.) 
deft, had not authority to sell without reserve. Sc an 
action could be maintained, alleging an undertaking 
by him that he had such authority, & a breach of 
that undertaken.- — Warlow v. Harrison (1859), 
1 E. Sc E. 309 ; 29 L. J. Q. B. 14 ; 1 L. T. 211 : 6 
Jur. N. S. 60; 8 W. R. 95 ; 120 E. R. 925, Ex. Gh. 

Annotations : — Consd. Mainpricev. Wcstley (180.5), 6 B. A- 8. 
420. Distd. Harris r. Nickerson (1873), L. Tl. 8 Q. B. 286 ; 
Rainbow r. Howkins, 1 100 1 ] 2 K. R. 322. Consd. McMamis 
r. Fortesene, [10071 2 K. B. 1, C. A. Mentd. Wiley r. 
OawTord (1801), 1 B. & S. 205, Ex. (’h. ; Be Akra & 
Mastennan’a Hunk, Vx p. Asiatic Bankink Corpn. (1867), 
2 Ch. App. 301, L.,I.l. ; Woolf r, Horne (1877), 40 L. J. 
Q. B. 534 ; Jotinston r. Boyes (1899), 68 L. J. C’li. 425. 

307. .] — A declarat ion alleged that deft., an 

auctioneer, published handbills representing that 
at a certain day & place he would offer certain pre- 
mises for peremptory sale by public auction, that 
pltf., confiding in those representations, attended at 
that time & place. Sc his bid was the highest except a 
sum bidden by an agent on the part of the vendor, 
but deft, would not accept pltf. as a purchaser. It 
appeared in evidence that the handbills stated that 
on the day Sc place in question the premises would 
be offered by deft. “ for peremptory sale by auction, 
by direction of the mtgee. with a power of sale, sub- 
ject to such conditions as will be then declared. 
For further particulars apply to Mr. H., solr., or to 
the auctioneer.” H. was the person who bought in 
the premises : — Held : no contract on which deft, 
could be sued personally was proved. Semhle : 
where an auct ioneer, without disclosing his princi- 
pal, advertises a sale without reserve, he personally 
contracts that there shall be a sale without reserve. 
Main PRICK v. Westlky (1865), 6 B. & S. 420 ; 34 
L. J. Q. B. 229 ; 13 L. T, 560 ; 30 J. P. 103 ; 11 
Jur. N. 8. 975 ; 14 W. R. 9 ; 122 E. R. 1250. 

Annotations: — Mentd. Harris r. Nickerson (1873), L. R. 8 
Q. B. 28(5 ; Rainbow V. Howkins, 11904] 2 K. B. 322. 

308. Sale void for want of writing.] — Deft., 

an auctioneer was instructed by the owner of a pony 
to sell it at a public auction with a reserv^e price of 
£25. When the pony was put up at the sale the 
name of the vendor was disclosed, but deft, inad- 
vertently stated that the sale was without reserve. 
The pony was knocked down to pltf. for 15 guineas. 


Deft, immediately afterwards discovered his error 
& put tlie pony up for sale again, when it was 
bought in for 17 guineas. No note or memorandum 
of the sale to pltf. was made. Pltf. brought an 
action against deft., claiming {inter alia) damages 
for breach of warranty of authority by deft. : — 
Held : there Wcas in the circumstances a contract 
binding on the vendor on which he could (but for 
the absence of a written memorandum) have been 
successfully sued by pltf. & tliere had been no 
breach of warrantv of authority by deft. — R ainbow 
V. Howkins, [1904] 2 K. B. 32*2 ; 73 L. J. K. B. 641 ; 
91 L. T. 149 ; 53 W. R. 46 ; 20 T. L. R. 508 ; 48 
Sol. Jo. 494, D. 0. 

Annotations : — Consd. McManus i\ Fortcscuc, [1907] 2 K. B. 
1, (’. A. A principal who kives authority to an auctioneer 
to Bell subject to a reserve price kives no ]»ower to the 
auctioneer, either expressly or impliedly to accept a less 
price ; the case of Bainhow v. Howkins, so far as it is 
int^oosistent with tins view, cannot ho rokarded as in 
harmony with well-established principles (Fletcher 
Moclton, 

309. Sale subject to reserve.] — At a sale by 

auction subject to a reserve price on the article sold, 
where the fact that there is a reserve is known, the 
offer of the auctioneer to sell, tlie bidding, & the 
knocking down of the article to the highest bidder 
are all subject to the condition that t he reserve price 
should be reached. Sc the fact that the auctioneer 
knocks dowm the article to a bidder who has bid 
a less price than the reserve gives t/he latt <T no right 
of action against, the auctioneer for bri^ach of \var- 
rantv of authorit v to acc(*pt the bid. — McManus v. 
Fortoscue, [1907] 2 K. B. 1 ; 76 L. J. K. B. 393 ; 
96 L. T. 414 ; 23 T. L. R. 292 ; 51 Sol. Jo. 245, 
C. A. 

310. Of authority to make representations — Not 
claim for indemnity.] — The vendor of a house 
brought an action against the purchaser. Sc tlie auc- 
tioneer who advertised Sc sold it, for specific i>er- 
formance of tive contract or damages. Purchaser 
stated that h(‘ was induced to purchase the house 
in consequence of the advertisement, in tlie n(‘ws- 
papers inserted by the auctioneer, represent ing that 
the purchase-moneys would be allowed to remain 
on mtge. The representation was alleg(‘d to have 
been unauthorised, & f)urch«aser applied by sum- 
mons under K. 8. C., Ord. 16, r. 55, for leave to serve 
his co-d(*ft., the auctioneer, with a notice claiming 
indemnity from him against the claim of vendor : — 
Held : (1 ) this was not a case for indiunnity within 
the rule; (2) the summons must be dismissed. — 
CA-rroN V. Bf:nnett (1884), 26 Ch. D. 161 ; 53 L. J. 
Ch. 685 ; 50 L. T. 383 ; 32 W. R. 485. 

Annotation : — Mentd. Tritton v. Bankart (1887), 3 T. L. R. 
420. 

311. None as to vendor’s title.] — Where an auc- 
tioneer soils by auction standing corn with the 
straw, for an unnamed principal, the price to be paid 
at once, Sc the crop to be moved immediately after 
it has arrived at maturity at the purchaser’s ex- 
pense, there is a contract by tlie auctioneer to give 
the purchaser all proper authority tf> tmter uj^on the 
land. Sc to cut Sc carry away the corn Sc straw, but 
there is no actual warranty of the validity of the 
title of his principal to sell. — W ood v . Baxter 
(1883), 49 L. T. 45. 

Annotation : — Apld. Payne r. Elnden (1900). 17 T. L. R. 
If51. 

312. .] — Deft., an auctioneer, sold by auc- 

tion to pltf. a piano which had been seized under a 
distress warrant for rent in arrear. The warrant 
was invalid. Sic the piano was claimed from pltf. by 
the true owner. Sic was delivered up to him ; — Held : 
there was no implied warranty of title on the part 
of deft. — Payne v. Elsdkn (1900), 17 T. L. R. 161, 


311 i. None as to vendoVa title .] — An does not warrant the title to the koods — Trapp r. Prescott (1912), 17 B. 0. R, 
auctioneer who sells goods as auctioneer sold ; he does no more than erikage that 298 ; 50 S. C. R. 263, — CAN. 
only, though not naming his principal, he is authorised by his principal to sell. 
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Part IX. — Rights and Liabilities in Relation to Third Parties. 


Sect. 1 . —RIGHT OF AUCTIONEER TO SUE 

THIRD PARTIES. 

313. Trespass — Indictment — Goods.] — It is the 

same thing whether goods be sold on the premises 
of the owner or in an auction room. The pf)ssession 
is in the auctioneer & it is he who makes the con- 
tract* If they should be stolen he might maintain 
trespass or an indictment for larceny (Heath, J.). — 
Williams v. Millington (1788), 1 Hy. Bl. 81 ; 126 
E. R. 49. 

Annotations : — Consd. & Ezpld. Coppin v. Walker (1816), 
7 Taunt. 237. Ezpld. SykeH v. GileH (1831)), 5 M. & W. 
645. Consd. Rayner r. Grote (1846), 15 M. & W. 359. 
Ezpld. Taplin v. Florence (1851), 10 C. B. 744. Gonsd. 
Woolfe V. Horne (1877), 2 Q. B. D. 355. Ezpld. & Apld. 
DaviB V. Artingstall (1880), 49 L. J. Ch. 609. Consd. 
Wood V. Baxter (1883), 49 L. T. 45. Befd. Davis v. Banks 
(1849), 3 Kxch. 435 ; Robinson v. Rutter (1855), 4 K. & B. 
954 ; Consolidated Co. v. Curtis, 11892] 1 Q. B. 495 ; 
Manley v. Berkett, 11912] 2 K. B. 329. 

314. Unsevered fixtures.] — An auctioneer 
ut into possession of fixtures attached to the free- 
old for the purpose of selling them, the purchaser 

being bound to detach & remove them, has not such 
a possession as will support trespass de bonis asjjor- 
tatis for their wrongful removal. — Davis v. Danks 
(1849), 3 Exch. 435 ; 18 L. J. Ex. 213 ; 12 L. T. 
O. S. 428 ; 154 E. R. 915. 

See^ (jenernUy^ Bailment. 


Sect. 2.— LUBILITY OF AUCTIONEER TO THIRD 

PARTIES. 

315. Conversion — What amounts to — Negotiating 
sale — Delivery to purchaser.] -Where an aucl ioneer 
only settles tlie price as between vendor & pur- 
ciiaser & takes his commission, he is not liable for 
conversion if vendor has no title to sell. But where 
an auctioneer receive?!, goods into his custody & on 
selling t hem hands them over to purchaser with a 
view of passing the propiTty in t hem, he is liable for 
conversion, &; is not in the position of a packing 
agent or carrier who merely pui'ports to change the 
po.sition of the goods not tin* property thertun. — 
Barkers. Furlong, [1891] 2 Cli. 172 ; 60 L. J. Ch. 
368 ; 64 L. T. 411 ; 39 W. R. 621 ; 7 T. L. R. 406. 

Annotations : — Reid. Rc Ma^ruiis, K.r p. Salamau (1910), 80 

L, J. K. B. 71, (L A. Mentd. CouBulidalcd Co. r. Curtis, 

118921 1 Q. B. 495. 

316. — — Refusal to deliver to owner.] — Where 
the hirer of a piano sends it to an auctioneer to be 
sold, the auctioneer is guiUy of a conversion if he 
refuses to deliver it up unle.ss the expen.se incurred 
be fir.st i)aid. — Loesciiman v, Machin (1818), 2 
Stark. 311. 

Annotations : — Distd. Feraruson v, Cristall (1828), 2 Moo. & P. 

524. Apld. Cooper v. WilloiniiLt (1845), I C. B. 672. 

Mentd. l^Wn v. Bittleston (1851), 7 Exch. 152. 


317 . Return to person from whom received.] 

— A., a tenant, owed rent to B., his landlord. B. 
distrained for more rent than was due, & removed 
the goods to the auction rooms of C., & A. gave C. 
notice not to sell, & C. delivered the goods back to 
the person from whom he received them : — Held : 
as some rent was due from A. to B., C. was not liable 
to A. in an action of trover. — WHITWORTH v. SMITH 
(1832), 5 0. & P. 250 ; 1 Mood. <te R. 193. 

318. Sale under execution.] — pianoforte 

of the pltf.’s was lent by him to W., in whose posses- 
sion in Sept., 1845, it was seized by his landlord 
under a distress for rent. The landlord remained in 
possession of the goods, with W.’s consent till 
Oct. 15 ; on that day an execution was put into the 
premises at the suit of L., under which the officer 
seized the pianoforte & removed it to the premises 
of deft., an auctioneer, for sale, &> deft, afterwards 
refused to deliver it to pltf., & sold it under the 
directions of the sheriff’s officer : — Held : pltf. en- 
titled to recover in trover. — Turner v. Ford (1846), 
15 M. & W. 212 ; 15 L. J. Ex. 215 ; 10 J. P. 426 ; 
153 E. R. 826. 

Annotation : — Mentd. Bockham r. Drake (1849), 2 H. L. Cas. 

579. 

319. Goods sold — Goods returned — ^Measure 

of damages.] — An auctioneer, having been requested 
by A. to sell certain goods, agreed to do so at a 
warehouse where they were .stored by A. The day 
before the sale he received notice that B., A.’s wife, 
claimed the goods, notwithstanding which he put 
them up for sale returned to A. those not sold. B. 
having proved her right to (he goods : — Held : (1 ) 
the auct ioneer was liable for the value of the goods 
returned to A., as well as of tho.se sold ; (2) an 
irKpiiry niust be granted to ascertain the value of 
the goods at the date of the notice. — Davi.s v, 
Artin(LSTALL (1880), 49 L. J. Ch. 609 ; 42 L. T. 
507 ; 29 W. R. 137. 

320. Sale of hired goods.] — Pltf. by agree- 

ment let some' cabs on hire to 1*., who took (.hem to 
deft., an auctioneer, obtained from hiin an ad- 
vance upon tlieni. l)ef(., by P.’s in.structions, & 
without any notice of pitf.’.s property in the goods, 
subsequently sold them by auction, &. having re- 
couped himself for his advance, commission, & ex- 
pen.ses, handed over the balance to P. : — Held : 
pltf. was entith^d (.o recover damages from deft, for 
conversion of the goods. 

Supposing a man were t-ocome intoan auctioneer’s 
yard holding a horse by the bridle & to say : “I 
want to sell my horse ; if you will find a purchaser, 
I will pay commission,” & the auctioneer says, 
” Here is a man who wants to sell a horse ; will any 
one buy him ? ” If he then & there finds him a pur- 
chaser & the seller himself hands over the horse, 
then? could be no act on the part of the auctioneer 
which could render him liable io an action for con- 
version (Bramwell, L.J.). — Cochrane v, Rymill 


PART IX. SECT. 1. 

q. Interest in or possession of goods.] 
— 1*1 tfs., auotiouoera, sold certain furni- 
ture bolornflritf to H. by public auction to 
B., who was allowed to remove the furni- 
ture ; ho sold & delivered it to K., who sold 
& delivered it to deft. After the sale by 
auction pltfs. paid the price to H., they 
having warranted payment. There was 
no evidence that H. was pn^sent at the 
sale or was aware of a condition of sale 
that all goods were to remain the pro- 
perty of the auctioneers until paid for, 
whether removed or otherwise. Four 
days after the sale pltfs. sought to col- 
lect the price from B., but ho was not to 
be found. In an action to recover the 


furniture or its value : — Held : (1) In 
order to succeed, pltfs. must first prove 
that the property in the furniture had 
passed to them, & that, in the absence of 
proof that H. knew of the condition or 
that it was an usual condition of auction 
sales, no contract between him & pltfs. 
could bo implied that the property was 
to pass to the aucJtioneers upon their 
selling it to a bidder ; (2) the payment of 
the price by pltfs. to H. had not tho 
effect of transferring the property to 
them, inasmuch as at the time of such 
payment pltfs. liad already parted with 
the posst^ssiou of the furniture. — 
Marcus v. Stamper & Zontendvis: 
(1910), A. D. 58.—S. AF. 


PART IX. SECT. 2. 

320 i. Conversion — Rale of hired goods. ] 
— A piano was hired from a firm by K. 
& given to an auctionec^r, who sold it 
wit h other effects : — HeM : the firm 
who owned the piano, & who were owed 
some instalments of the amount of hire, 
were entitled to recover from tho auc- 
tioneers the value of it. — T hompson tJ. 
Gamble (1873), 8 1. L. T. Jo. 500. — IR. 

r. Sale of consigned goods.] — 

Pltfs. Tvero assignees of a bill of lading 
for one liimdreil casks of spirits of tur- 
pentine & five hundred & one barrels of 
resin, for which they had discounted tho 
shipper's draft on R., tho consignee. 



Auction and Auctioneers. 



Sect. 2. — Liability q third parties.] 

lTt. 744 ; 2 ; 27 W. R. 776, 

€. A. 

Annotations : — Distd. National Mercantile Bank v. Rymill 
44 L. T. 767. C. A. Consd. Barker v. Furlong, 
llSyi] 2 Cli. 172; ConsoUdatrcd Co. t\ Curtis, 11892] 1 
Q. B. 495. Refd. National Mercantile Bank r. Hampson 
(1880). 28 W. B. 424. Mentd. National Mert^antile Bank p. 
Rjunill (1881), 44 L. T. 307 ; Turner r. Hockey (1887), 56 
L. J. Q. li. 301. 

321. Factors Act, 1889 (c. 45), s. 9.]- 

Pltfs. let a piano by a hiring agreonient, the piano 
on payment of all the instalments to become the 
property of t^he hirer. The hirer delivered the piano 
to deft., an auctioneer, to be sold by auction, some 
instalments being then unpaid. Deft, received the 
piano in good faith, without notice of pltfs.’ rights, 
sold it, & paid the proceeds to the hirer. In an 
action for conversion of the piano : — Held: (1) the 
hirer had agreed to buy, & had obtained, with the 
consent of pltfs., possession of the piano ; (2) the 
delivery by the hirer to deft, had the same effect as 
if the hirer were a mercantile agent ; (3) the words 
“ delivery under any agreement for .sale ” in the 
sect, were not confined to delivery io the person re- 
ceiving the goods pursuant to a sale by the person 
delivering them ; (4) the words “ agreement for 
.sale, pledge, or other disposition ” included a de- 
livery of goods to be sold, by the person receiving, 
for the benefit of the p<‘rson delivering ; (5) deft, 
was protected from liability by the above sect. — 
Shenstone & Co. V. Hilton, [1894] 2 Q. B. 452 ; 
63 L. J. Q. B. 584 ; 71 L. T. 339 ; 10 T. L. R. 557 ; 

10 R. 390. 

322. Goods consigned to agent for sale— Fac- 

tors Act, 1889 (c. 45), s. 9.] — Goods were consigned 
by pltfs. to II., a mercantile agent, for sale by him on 
their behalf for cash or on the liire system. H. sent 
the goods to defts., a firm of auctioneers for sale by 
auction, & obtained from them an advance upon 
the goods in contemplation of their sale. In an 
action by pltfs. against defts. for conversion of the 
goods: — Held: (1) the transaction was not a 
sale, pledge, or other disposition of the goods made 
by a mercantile agent when acting in the ordinary 
course of busine.ss of a mercantile agent ” within 


the above sect. ; (2) defts. were not protected by 
the provisions of the Act. — Waddinqton & Sons v. 
Neale & Sons (1907), 90 L. T. 786 ; 23 T. L. R. 
464. D. C. 

See further, Agency Part V., Sect. 3, Sub-secti 10. 

323. Goods subject to bill of sale.] — B., an 

undischarged bkpt., to whom his creditors had 
given, by a re.soIution duly passed, a certain quan- 
tity of his furniture, assigned that furniture by bill 
of sale to pltf., & afterwards sent it to deft,, an 
auctioneer, who sold it <fe paid the money received 
to bkpt. In an action lor conversion: — Held: 
pltf. was entitled to the furniture, for bkpt. could, 
under the resolution of his creditors, dispose of it to 
pltf., & there was no Jus terlii which deft, could set 
up. — ^Brown V. Hickinbotham (1881), 50 L. J. 

Q. B. 426, C. A. 

324. .] — Pltfs. were the holders of a 

bill of sale, including certain horses & harness. The 
grantor of the bill of sale without pltfs.* knowledge 
took the horses & harness to deft.’s repository in the 
city of London for sale by auction, they were entered 
in the catalogue, deft, knowing nothing of the bill 
of sale. Before the auction the grantor of the bill of 
sale sold the liorses & harness by private contract in 
deft.’s yard. The purchase-money was paid to deft, 
who deducted commission & paid the balance to the 
seller, & the horses & harness were delivered to the 
purchaser. Horses were sold under the same con- 
ditions in deft.’s yard wh(;ther sold privately or by 
auction. In an action for conversion of the horses 
& harness : — Held : deft, was not guilty of con- 
version. — National Mercantile Bank v, Rymill 
(1881), 44 L. T. 767, C. A. 

Annotation : — Consd. Consolidated Co. v. Curtis, [18921 1 

Q. B. 495. 

325. .] — An auctioneer who, in the 

ordinary course of his business, sells by ])ublic auc- 
tion for A. goods ostensibly belonging to A., but 
refilly belonging to B., <fe without notice pays over 
the proceeds of sale to A., is not guilty of a con- 
version. 

The grantor of a bill of sale which included a cow 
took the cow to a public market ktipt by N. corpn. 

& placed it in one of tiie pens rented by deft., an 


They forwarded the draft to their agents 
with instructions to deliver the bill of 
lading to K. when the draft was paid. 
H. accepted the draft, but did not pay 
the same, & the bill of lading was re- 
tained by pltfs.’ agents, Tbe invoice 
was sent to R., to whom the captain of 
the v(5ssel, by which the goods were 
shipped, delivered the goods without the 
production of the bill of lading. Subse- 
quently Jl. delivered ninety barrels of 
the turpentine to defts., auctioneers, for 
the purpose of being sold by (lefts, on 
account of R,,upon which they advanced 
R. ^1,000. Defts. after advertising the 
sale sold the turpentine at public auc- 
tion & paid the balance of the net pro- 
ceeds to R., & defts. did not know that 
R. had not possession of the bill of lading 
until pltfs., by notice in writing, 
demanded the turpentine of them : — 
HfM : (1) pltfs. were entitled in an ac- 
tion of trover to recover from defts. the 
invoice of the turpentine, with interest 
•on the amount from the day the demand 
was made ; (2) the instructions from 

{ )ltf8. to their agents to deliver the bill of 
ading upon payment of the draft, was 
admlBsiblo evidence in the action, — 
People’s National Bank of Charleb- 
TON tJ. Stewart (1879), 19 N. B, R. 208. 
—CAN. 

823 i. Goods subject to hill of sale.! 

— An auctioneer who, at the instance of 
the mtgor., sells at auction in the ordi- 
nary course the goods in a chattel 
nitge., valid & in full force as regards 
the parties to it, & delivers possession of 
the goods to the purchaser, is liable to 
the mtgee. for conversion of the goods. 


JonNBTON V. Henuerbon (1896), 28 
O. R. 25.— CAN. 

323 ii. - PaymerU to vendor after 
noHre, 1—M., who was possessed of a 
farm, was in the habit of employing deft., 
an auctioneer, to let the grazing & 
manage the land for her. Deft, some- 
times paid in advam'x* the rents & taxes, 
& when he let the nu^adows or sold the 
crops he received the money, & after 
deducting what was due he paid the 
balamw? to M. M. had dejiositcd with 
deft, the title-deeds of the farm by way 
of equitable rntge. In Nov., 1900, M. 
applied to pltf. for advances to pay off 
the amount duo to deft., & also some 
rent that was due, which pltf. agreed to 
make upon the security of the agree - 
mcmt lierelnafter stated, & also upon 
getting the title-deeds. On Dec. 29, 
1900, M, signed an agreement, whereby, 
in consideration of pltf. paying for M. 
£200, she assigned to pltf., as security 
therefor, the authority to let & manage 
her farm, & out of the proceeds of such 
letting to retain such sums to liquidate 
the above, & M. appointed pltf. her 
auctioneer & salesman to dispose of 
same & to retain the sums advanced out 
of the proceeds, together with commis- 
sion expenses, & hand M. the balance ; 
this agreement to be irrevocable. Pltf. 
paid off deft., & paid the rent duo. Pltf. 
in Jan., 1901, advertised the meadows 
for grazing, but owing to the action of 
M. the attempt to let thorn proved 
abortive, & the grass was allowed to 
spring into meadow. On July 5, pltf. 
advertised the meadows for sale, but 
they were not sold. M. subsequently 


employed deft, to sell her meadows, & 
they were sold on July 16, On July 19 
pltf.’s solr. wrote to deft., informing him 
of the agreement of Dec. 29, 1900, & 
cautioning him not to pay over the pro- 
ceeds of the sale to M. Notwithstanding 
this, deft, paid over the balan(5e of the 
money to M., after deducting the ex- 
penses of the auction & commission : — 
tltUl : deft., having had noti(;o of the 
agreement of Dec. 29, 1900, before h© 
paid tile balance of the proceeds of the 
sale to M., was liable to pltf. for the 
amount of the balance. — CJoonan t. 
O’Connor, [19031 1 1. R. 465, C. A.— 
IR. 

8. Injunction — Parting wUh pro^ 
ceeds of sale of tenant's goods — Landlord's 
claim for rent.] — Pemling the proceed- 
ings in an action for rent, & bidore judg- 
ment, deft, called an auction of all the 
stock & effects on the farm tenanted, 
on which pltf. had been prevented from 
distraining in consequence of tbe dis- 
turbed state of the district ; — Held : an 
injunction should not bo granted to 
restrain the aucstionoer from parting 
with the proceeds of the sale pending 
the recovery of judgment, — M ax v, 
Buckley (1882), 16 L L. T. 1, C. A. — 
IR. 

Both land and defendarU out 

of jurisdiction.] — Deft. Sc land the sub- 
ject-matter of the suit out of the juris- 
diction. Substituted service on an 
auctioneer selling the land on behalf of 
deft., & an injunction to restrain th© 
selling, directed. — Wilkie v. Fattoriwi 
(1862), 1 N. S. W. S. C. R. 32.— A US, 



Part IX. — Bights and Liabilities in Relation to Third Parties. 47 


auctioneer, whom he instructed to sell it. Deft, had 
before this sold several cows in the same way for 
him. Deft, without notice or knowledge of the bill 
of sale in question, or that the cow was not the pro- 
perty of the person instructing him, sold the cow, & 
immediately after he received the money paid it 
over to the ostensible seller, he having previously 
paid the auctioneer in cash the amount of his com- 
mission : — Held : the grantee of the bill of sale 
could not maintain an action against the auctioneer 
for the value of the cow. — Tukner v. Hockey 
(1887), 56 L. J. Q. B. 301, D. O. 

AnnotcUions : — Consd. Barker v, Furlong, [1891] 2 Oh. 172 : 
With rogrard to Turner v. Hockey it appears to mo that if 
it is to be supported it must bo on the ground that the 
learned judges took this view on the facts before them 
that the auctioneer liad done nothing but act as a mere 
conduit pipe ; but if the facts aro rigiitly reported 1 
doubt if on those facts 1 should personally have come to 
tho conclusion they appear to have arrived at ( Homer, J.) ; 
ConsoUdated Co. v. Curtis, fl81)2J 1 Q. B. 495. 

326. .] — The owner of household furni- 

ture assigned it by bill of sale to pltfs. Subse- 
quently she employed dcfts., auctioneers, to sell it 
by auction at her private house. Defts. sold without 
notice of the bill of sale & delivered it to the pur- 
chasers : — Held : they were liable to pltfs. in 
trover. — Consolidated Co. v, Guhtis & Son, [1892] 

1 Q. B. 495 ; 61 L. J. Q. B. 325 ; 56 J. P. 565 ; 40 
W. R. 426 ; 8 T. L. K. 403 ; 36 Sol. Jo. 328. 

327. Proof of damage.] — A mtgee. of 

goods can only recover against an auct/ioneer, who 
has sold them by direction of the mtgor., the actual 
damage he has sustained by the injury to his 
security. 

The grantor of a bill of sale for £54 on certain 
furniture, after paying off £29, employed deft., an 
auctioneer, to sell a portion of the furniture. In an 
action for conversion against the auctioneer by the 
holder of the bill of sale ; — Held : pltf. was only 
entitled to recover the damage actually sustyained. 

Pltf. must prove the value of the goods left & the 
price likely to be realised, & if he is fully secured 
with what is left, he has not sustained any damage 
(Cave, J.). — Myers v, Marsh (1883), 1 Cab. & El. 
116. 

328. Sale of goods obtained by fraud.] — ^A. 

falsely represented to B., the owner of goods, that 
he was sent by C. to purchase goods for C., & by 
means of this fraud obtained possession of goods. 
He took them to deft., an auctioneer, & sold them 
not in market overt. In an action of trover by B. 
against the auctioneer : — Held : ho was entitled to 
recover. — Higgons v. Burton (1857), 26 L. J. 
Ex. 342 ; 29 L. T. O. S. 165 ; 5 W. R. 683. 

Annotations : — Consd. Johnson v. Credit Lyonnais, Johnson 
f>. Blumenthal (1877), 26 W. H. 195, 0. A. Expld. 11. v. 
Central Criminal Court JJ. (1886), 55 L. T. 486. Reid. 
Cundy v. Lindsay (1878), 26 W. H. 406, U. L. ; G. W. 
Hy. Co. V. London & County Banking Co. (1901), 50 W. H. 
50, H. L. Mentd. Richards v. Johnson (1859), 33 L. T. 
O. S. 206; Gobind Chiindor Sein v. Ryan (1861), 15 
Moo. P. C. C. 230, P. C. ; Hardman v. Booth (1863), 32 
L. J. Ex. 105 ; Lindsay v. Cundy (1876), 45 L. J. Q. B. 
.381. 

329. .] — Pltf., the owner of goods, de- 

livered them on credit, on a supposed contract of 
sale, to E. G., professing to act fur G. & Co., packers, 
but in reality intending to appropriate them fraudu- 
lently to himself & T., partners in a business of a 
different kind. E. G., having received the goods, 
handed them to deft., an auctioneer, who made 
advances upon them in good faith, & sold them to 
repay himself, before notice : — Held : deft, was 
liable in trover to pltf . — Hardman v. Booth (1862), 
1 H. & C. 803 ; 1 New Rep. 240 ; 32 L. J. Ex. 105 ; 

385 i. Damages — Injuries to servant.] 

— ^An auctioneer selling goods in the pre- 
mises of another is not responsible for 
the sufficiency of these premises or 
of appliances connected with them. 


7 L. T. 638 ; 9 Jur. N. S. 81 ; 11 W. R. 239 ; 158 
E. R. 1107. 

Annotations : — Polld. Fowler t>. Hollins (1870), 19 W. R. 
180. Consd. Hollins v. Fowler (1876), L. R. 7 H. L. 757, 
H. L. ; Lindsay v. Cundy (1877), 2 Q. B. D. 96, C. A. ; 
Whitehorn V. Davison, [1911] 1 K. B. 463, 0. A. Refd. Op- 

S cnheimer v. Frazer & Wyatt, f 19071 2 K. B. 50, O. A. 

[entd. Cole v. North Western Bank (1875), L. R. iO C. P. 
354, Ex. Ch. ; Arnold v. Cheque Bank, Arnold v. City 
Bank (1876), 1 C. P. D. 578 ; Cundy v. Lindsay (1878), 
3 App. Cas. 459, H. L. ; G. W. Ry. Co. v. London 8c County 
Bank (1901), 85 L. T. 152, H. L. 

330 , Partnership goods — ^Assignees of one 

partner.] — An auctioneer, being employed by a 
solvent partner to sell certain partnership goods, 
was sued by the assignees of the insolvent partner 
in trover for their conversion : — -Held : the action 
did not lie, the assignee & solvent partner being 
tenants in common. — Lewis v. White (1863), 2 
New Rep. 81 ; 8 L. T. 320. 

331. Sale of bankrupt’s goods — ^Allowance 

of payment for rent, etc.] — In an action of trover by 
the assignees of a bkpt. against an auctioneer who 
sold bkpt.’s property, the auctioneer should be 
allowed any sum that, he has paid for rent, & also a 
reasonable sum for the expenses of the sale, but not 
any part of the expense of removing the goods 
from the premises. — Grimshaw, etc. (Assignees 
OF Wigginton) V. Atterwell (1837), 8 0. & P. 6. 

332. Rescue — Sale In disregard of distress.] — 
Pltfs., brewers, were the lessors of a public-house to 
D., under an agreement which gave them all the 
rights & rem Cadies of landlords for rent against the 
effects of the tenant for the recovery of any book- 
debts for liquors sold by them to hini. There being 
moneys due in respect of such debts, pltfs. sent their 
bailiff with a written authority to distrain for the 
amount, who showed his authority to deft., an 
auctioneer then on the premises, took an inventory 
& made a valuation, D. & deft, thereupon pro- 
ceeded to sell the goods in disregard of such dis- 
tress, deft, putting up & knocking down the goods 
by auction, the tenant handing them to the pur- 
chasers : — Held : though pltfs. had not such 
possession as to enable them to sue for conversion, 
they could maintain an action for rescue against 
deft., for knowingly assisting in transferring the 
dominion & property in the goods seized to the re- 
spective purchasers. — Iredale v. Kendall (1878), 
40 L. T. 362. 

333. Money had & received — Sale with notice of 
owner’s claim.] — 'If a person, e.cf., an auctioneer, 
employed as an agent for anotlier in the sale of any 
property, had notice that what he is about to sell is 
not his principal’s, & yet he continues to sell, he is 
personally liable in an action for the produce of the 
sale. — 'Hardacre ik Stewart (1804), 5 Esp. 103. 

334. Monition — Sale of ship’s tackle on invalid 
magistrate’s warrant.]— As it was not competent for 
magistrates to levy distresses upon a vessel in the 
custody- of the Admiralty (U. at the suit of seamen 
for their wages, under 7 & 8 Viet. c. 112, a monition 
was decreed against an auctioneer who had actod 
upon the magistrates’ warrants, & had removed 
part of the tackle & furniture of the ship. — The 
Westmoreland (1845), 2 Win. Rob. 394 ; 4 Notes 
of Cases, 173. 

335. Damages — Withdrawal of property adver- 
tised.] — Deft., an auctioneer, advertised in the Lon- 
don papers that certain brewing materials, plant, & 
office furniture would be sold by him at B. on a cer- 
tain day & two following days. Pltf., a commission 
broker in London, having a commission to buy the 
office furniture, went down to the sale ; on the third 
day, on which the furniture was advertised for sale, 

335 U. Expulsion of person attend' 

ing auction.] — A person attending: an 
auction cannot bo expelled without 
proper motives, & it is on the auctioneer 
to prove such motives. — ^M abtinbav 


BO as to be liable in damosos lor in- 
juries caused to Ids own servant by 
their insufficiency. — NEmoN v. Scott, 
Croall & Sons (1892), 19 R. (Ct. of 
Sess.) 425 ; 29 Sc. L. R. 364.— SCOT. 
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Sect. 2 . — Liabili ty of au^ioti^ to third pa rties .'] 

all the lots of furniture were withdrawn. Pltf. 
brought an action against deft, to recover for his 
loss of time & expenses : — Held pltf. could not 
maintain the action, for the advertising the sale was 
a mere declaration, & did not amount to a contract 
with any one who might act upon it, nor to a war- 
ranty that all the articles advertised would be put 
up for sale. — Harris v. Nickerson (1873), L. R. 8 
Q. B. 286 ; 42 L. J. Q. B. 171 ; 28 L. T. 410 ; 37 
J, P. 536 ; 21 W. R. 635. 

Antiotations : — Refd. Carl ill v. Carbolic Smoke Ball Co. 
(1892). 67 L. T. 837. C. A. ; Rainford v. Keith (James) 
& Blackman Co., [1905] 1 Ch. 296. 

336. Injury to person attending sale.]- 

Waxker V. Crabb, No. 10, ante. 

337. Nuisance.] — Pltf. kept a coffee-house 

in a narrow street near Covent Garden. Defte. 
carried on an extensive business as auctioneers in 
the same neighbourhood, having an outlet at the 
rear of their premises next adjoining pltf.’s house, 
where they were constantly loading &; unloading 
goods into & from vans. The vans interceptc'd the 
flght from pltf.’s cofifee-shop to such an extent that 
he was obliged to burn gas nearly all day, & access 
to the shop was obstructed by tlie horses standing 
in front of the door, & the stench arising from 
their frequent staleing tiiere rendered pltf.’s dwell- 
ing incommodious & uncomfortable : — Held : the 
evidence disclosed such direct <k substantial private 
& particular damage to pltf., beyond that suffered 
by the rest of the public, as to entitle iiim to main- 
tain an action. — Benjaaitn v. Storr (1874), L. R. 
9 C. P. 400 ; 43 L. J. C. P. 162 ; 30 L. T. 362 ; 22 
W. R. 631. 

Annotations : — Refd. Boyco v. Paddington B. C., [1903j 2 
Ch. 556, C. A. Mentd. Lyon v. FisliniongcrK’ Co. (1875), 
10 Ch. App. 681, n. ; Fritz r. HoUhou U880), 14 Ch. 1). 
542 : Barber v. I’euluy, [1893] 2 Ch. 447 ; Martin r. 
L. C. C. (1898), 79 L. T. 170 ; Heath ’h Garage v. Hodges 
(1915), 14 L. G. R. 195. 

338. Landlord — Promise to pay rent — Statute of 
Frauds.] — Deft., an auctioneer, being about to sell 
property on certain premises, promised the landlord 
that, if he would forbeai* to distrain for the arreai*s 
of rent, he would pay them out of the proceeds of 
the sale : — Held : this was not a promise to pay the 
debt of another within SI at. Frauds. — Bampton n. 
Paulin (1827), 4 Bing. 264 ; 12 Moore, C. P. 497 ; 

5 L. J. O. S. C. P. 168 ; 130 E. R. 769. 

Annotation : — Expld. Rounce v. Woodyard (1840), 8 L. T. 
O. H. 1 86. 

339. .] — A. being indebted to 


Itf . for half a year’s rent of a farm, due on Mar. 2f 
eft., an auctioneer, was about to sell the goods o 
A. on the premises in the month of Aug. On th 
day of the sale pltf. (the landlord) came there to die 
train for his rent. Deft., in consideration that plti 
would not distrain, verbally promised to pay hin 
not only the rent due, but the rent that would be 
come due at the Michaelmas following : — Held 
(1) the promise to pay the accruing rent was a pro 
mise founded on a new consideration, distinct fron 
the demand which pltf. had had against A., & wa 
void by Stat. Frauds, s. 4 ; (2) the promise beini 
entire & in the commencement void in part, wa 
void altogether ; & pltf. could not recover froE 
deft, the rent due on Mar. 25. — Thomas v. Wii 
LIAMS (1830), 10 B. & C. 664 ; 5 Man. & Ry. K. E 
625 ; 8 L. J. O. S. K. B. 314 ; 109 B. R. 597. 

Annotations : — Apprvd. Wood v. Benson (1831), 2 Cr. & 3 
94. Apld. Head r. Baldrey (1 837), 6 Ad. & El. 459. Expld 
Tatton i’. Wado (1856), 4 W. R. 548, Ex. Ch. Consd 
Fitzgerald v. Dressier (1859), 5 Jur. N. S. 598. Refd 
Falmouth v. Thomas (1832), 1 Cr. & M. 89 ; Harman i 
Reeve (1856), 25 L. J. C. P. 2.'57 : Harburg indiurubbe 
Comb Co. & Winter v. Martin (1902), 71 L. J. K. B. 52i 
C. A. Mentd. Green v. Cresswell (1839), 10 Ad. & El. 45i 

340. Liability as executor de son tort.] — B. wa 

manager of some ironworks, & as such lived in 
house in the neighbourhood. He died intestate <! 
insolvent on June 22, 1877. Shortly after his d€ 
cease &; before letters of administration could b 
taken out, the widow' W'as required to vacate ih 
premises, & it became necessary to remove th 
furniture which belonged to the deceased. T^art c 
it was taken by her to a smaller house, & after 
wards ^iurchased by her at a valuation, & the resi 
due sold by auction. The proceeds of the auction 
as w’ell as the price of the goods retained by ih 
widow, were duly handed over to the adminh 
tralor afterw'ards appointed. Actions having bee 
brought against both the wddow Sc the auctioneei 
charging them respectively as exors. de son tort 
Held : they were not liable, on the ground tha 
there had b(‘en no wrongful interrmuldling with th 
assets, or dealing with tliern in such way as denote 
a usurf)at,ion of the functions of an exor. — I^pjtkb 
IK Leedek, J'eteks V . Bokguet (1878), 47 L. J 
Q. B. 573; 43 J. P. 37. 

Annolaiion : — Mentd. A.-G. v. Now^ York Breweries Co 
[1897] 1 G. H. 738. 

Wrongful sale of bankrupt’s goods.] — Se 

Bankhgi’tcy Insolvency. 

Sale in disregard of Injunction, etc.] — Se 

CONTKMPr OF (’OURT, ATTACHMENT & COMMITTAI 

Distress — Privilege from.] — See Distress. 


V. MaRLEAU (1879), 9 R. L. 530. — 

CAN. 

340 i. Liability as executor de son tort.] 
— An auctioneer is not liable as exor. 
de son tort who, acting under the instruc- 
tions of Us employer, does not deliver 


over possession of chattels. Us employer 
receiving the purcliast'-inoucy directly 
on the spot. — K knnei>y v. M’Evoy 
(1892), 27 1. L. T. 11.— IR, 

340 ii. Evidence .] — An auctioneer 

who sells assets of a deceased person is 


liable for debts of deceased as exor. a 
son tort, unless he can show that h 
acted under an exor. who has proved th 
will.— Nulty Fagan (1886), 2 

L. R. Ir. 604.~IR. 
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Part I. — In General. 


Sect. 1.— DEFINmON AND CLASSIFICATION OF 

BAILMENT. 

1 . General principle.] — There are six sorts of 
bailments. The first sort of bailment is a bare, 
naked bailment of goods, delivered by one man to 
another to keep for the use of the bailor ; & this 
I call a depositum. The second sort is when goods 
or chattels that pe useful are lent to a friend gratis 
to be used by him ; <fc this is called commodaium^ 
because the thing is to be restored in specie. The 
third sort is when goods are left with the bailee to 
be used by him for hire ; this is called locatio et 
conduciio, & the lender is called locator & the 
borrower conductor. The fourth sort is when goods 
or chatXcLs are delivered to another as a pawn to be 
a st‘c\jrity to hirn for money borrowed of him by 
th<? bailor ; & tins is called in Latin vadium Sc 
m lOnglihli a pawn or pledge. The fifth sort is 
wliriii g(v>ds or chattels are delivered to be carried, 
or something is to be done al)out them for a reward 
to be paid by the person who deJive-rs them to flie 
bailee, who is to do the thing about them. Tlic 
sixth sort is when there is a delivery of goods or 
i'hattels to somebody who is to carry them or do 
soiiKithirig about them gratis^ without any reward 
for such his work or carriage (Lord JIolt, C.J.) — 
Oonos V. Bernard (1703), 2 Ld. Raym. 009 ; 1 
Com. 133 ; 02 E. R. 107. 


Anjwtaiions : — Refd. Ilartop v. Iloaro (17i3), 3 Atk. 44 
MaHon V. Lickbarrow (1790), 1 Hy. Bl. 357. Ex. Ch. ; 
I (1854). 3 E. & B. 144 ; The Wink- 

^ - Mentd. Anon. (1(J92), 2 SaJk, 

522 ; Buckmyr Darnall (1704), 2 Ld. Hayin. 1085; 
(4 rand Opinion for the l^rerogativc concerning the Royal 

* Robinson v. Green 
' Skelton V. Osborn (1729), 1 Barn. 
1^* 200 : Boucher v. Lawson (1736), Lee ternp. Hard, 
194 ; Kettle V. Rromsall (1738), Willes, 118; Charitable 
V' ^ntoou (1742), 2 Atk. 4()0 : Ryall v. Howies 
0750), 1 Ves. fewi. 348 ; Posley v, I'Yeeman (1789), 3 
Term Rep- 5 i ; Klsce v. Gatward (1793), 5 Term Rep. 
143; Guilliam v. Barnett (1804), 2 Smith, K. B. 155; 

72 ; Cavonagh v. Such 
328 ; Pippin v. Sheppard (1822), 11 Price, 
400 : Storr v Crowley (1825), M’Cle. & Yo. 129 ; White- 
head r. Greetham (1825), 2 Bing. 464, Ex. Ch. ; Corbett v. 

^^^^7), 6 B. & C. 268 ; Gledstane v, Hewitt 
(1831), 1 r 3 T. 445 ; Exp. Cording (1832), 4 B. & Ad. 198 ; 
K. v. (^^^^2), 1 Nev. & M. K. B. 35 ; M’Kenzio v. 

M Leod (1834), 10 Bing. 385 ; Vaughan v. Menlove (1837), 

> Boorman v. Brown (1842), 3 Q. B. 
511, Ex. Ch. ; liossr. Hill (1846), 2 C. B. 877 ; G. N Rv 

(1852), 8 Exch. 30 ; Lewis v. Nicholson 
nuro\’ /ft T^' r/‘ Micklethwaito v. Merrill 
JiSroN’ » Shepherd v. G, N. Ry. Co. 

P‘ ^^124 ; Balfo v. West (1853), 13 O. B. 

i!aV (1854). 14 C. B. 255 ; 

Baxondale v. Eastern Counties Ry. Co. (1858). 27 L. J. 

« IT ‘i- 15 * V’ l^ristol & Exeter Ry. Go. (1858), 

1 1 . ’ Carruthers (1858), E. B. & E. 

^9 , Belfast & Ballymena Ry. Co. v. Keys (1861). '• 



» 9 r . 5* yaylor v. (Jaldwell (1863), 3 B. & S 

South Devon Ry. Co. (1864), 11 L. T. 184 
P 0864), 15 C. B, N. S. 701 

P *0^N^S T- 0865), 3 Moo 

Slf- Suokfinlr'lTsee^^" 

631 ; GlhUn V. McMuIleA 0*868h L R^ 2 P 'c *3n P O 
Readhead Mid Hy Co. (iW). L. IL 4 * 3?9 

ExelT^Via Johnson (1874), L. R.^ { 

o S tJh- ; Soarle v. Laveriek (1874), L R £ 

a?«\“ 

UopOh 14 P. D. 64, O. A. ; Shaw v. Q. W Rv ri «qai 

WaUlB G. N. Ry. Co. (IrelkAd) (1903^ 12 Ry^teC^: 


Tr. Cas. 38 ; Cheshire v. Bailey, [1905] 1 K. B. 237, O. A. 
Clarke v. West Ham Corpn., [1909] 2 K. B. 858, C. A.; 
Shrimp ton v. Hertfordshire County Conncil (1910), 74 
J. P. 305, C. A. ; Bath t). Standard Land Co., (1911] 
1 Ch. 618, C. A. ; Attenborough v. Solomon, [1913] 
A. C. 76, H. L. ; Hatton v. Car Maintenance CJo. (1914), 
110 L. T. 765 ; Banbury v. Bank of Montreal (1918), 
87 L. J. K. B. 1158, H. L. 

2, Founded on Roman law.] — No one 

who has read the treatise of Story J. on Bailments, 
the essay of Sir William Jones, & the judgment of 
Lord Holt in Coggs v. Bernard (No. 1, supra) can 
doubt that the common law of England as to bail- 
ments is founded upon, though it has not exactly 
adopted, the Roman law. It is true that Lord 
Holt rests as for authority solely on Bracton ; but 
the treatise of Bracton adopts all the divisions of 
the Roman law in the very words of the Roman 
text. Sc further adopts the except ion of the Roman 
law & the Ron) an ro^ons for it. The divisions 
may be the logical divisions of the subject, Sc so be 
naturally adopted by all in every country who 
treat the subject logically; but the exception 
[i.c., in the case of common carriers], both in the 
Roman Empire & in England, was no natural 
exception, but one depending entirely on public 
policy, arising from the manner in which some 
p.'iTticular kinds of business were carried on in both 
places. It is obvious that Bracton, or English 
judges before him, adopted into the English the 
Roman law (Brett, J.). — Nugent v. Smith (1875), 

1 C. P. I). 19 ; 45 L. J. Q. B. 19 ; 33 L. T. 731 ; 24 
W. R. 237 ; 3 Asp. M. L. C. 87 ; revsd, on another 
point (1876), 1 0. P. D. 423, 0. A. 
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377 ; Nichols v. Marsland (1876), 2 Ex. 1). 1, O. A. ; Box 
V. Jubb (1879), 48 L. J. Q. B. 417 ; Woodley v. Michell 
(7883), 11 Q. B. D. 47, C. A. ; Lister tJ. L. & Y. Ry. (1903), 
72 L. J. K. B. 385 ; The West Cock (1911), 80 L. J. P. 97, 
C. A. ; Watkins v. Cottell, [1916] 1 K. B. 10. 


3. ^ -The great case of Coggs v. 

Bernard (No. 1, supra) is now the leading case on 
the law of bailments. Sc Lord Holt, in that case, 
referred so much to the Civil law that it might 
perhaps be thought that this principle was there 
derived direct from the civilians, Sc was not gencr- 
ally applicable in English law except in the case 
of bailments ; but the same law had been already 
adopted by the English law as early as toe Book 
of Assizes. — Taylor v. Caldwell (1863), 3 B. & S. 
826 ; 2 New Rep. 198 ; 32 L. J. Q. B. 164 ; 8 L. T. 
356 ; 27 J. P. 710 ; 11 W. R. 720 ; 122 E. R. 309. 


Ai^fafions Refd. KroU v. Henry, [1903] 2 K. B. 740, 

Meyers (1866), L. R. 1 C. P. 
^5 ; Boast r. Firth (1868), L. R. 4 C. P. 1 ; Robinson v. 

® ®^ch. 269 ; Castle v. Playford 
G872), 26 L. T. 315, Ex. Ch. ; Howell v. Coupland (1874), 
L. R. 9 Q. B. 462 ; Jackson v. Union Marine Insce. (1874), 

^ Arthur, Arthur v. Wynne 
(1880), 14 Ch. D. 603 ; Marshall v, Schofield (1882), 62 
L. J. Q. B. 68, C. A.; Chapman v. withers (1888), 57 

Tumor v. Goldsmith, [1891] 1 Q. B. 
644. O. A,; Re Jamieson & Newcastle S.S. Freight Insce. 
Assocn., [1895] I Q. B. 510; Blum v. Analey (1900), 16 

nonm 9 V 1 ^ Knight v. Ashton, Edridge, 

[19001 2 Q. B. 298 ; Lumsden v. Barton (1902), 19 T. L. R. 
53 ; Blakeley v. Mnllor, Hobson v. Pattonden (1903), 19 

a* b Lindsay (1903), 88 L. T. 198; 

Scott w, ConlHon, 11903] 2 Ch. 249, C. A.; Elliott v. 
CrutoWoy, 119031 2 K. B. 476 ; Horne Bay Steam Boat 
Co. V. Hutton. [1903] 2 K. B. 683, C. A. ; avU Servioo 

General Steam Navigation Co., [1903] 
2 K. B. 756, C. A. ; Chandler v. Webster, [1904] 1 K. B. 
493. O. A. ; Re Hull & Moux, (1905 J 1 K. B. 588, C. A. ; 

179091 2 K. B. 740 ; Tho Salvador 
G909) 25 T, L. R. 727, C. A. ; Stephens v. Junior Army Sc 
Navy Stores, (1914] 2 Ch. 516, C. A. ; Re Worthington, 
Exp. Path6 FrJjres, [19141 2 K. B. 299, O. A. ; Re Shlpton, 
Anderson & Harrison, 119151 3 K. B. 676 ; A8.sociated 
Portland Cement Manufacturers v. Cory (1915), 31 T. L. R, 
44^2 ; Horlock v. Beal. [1916] 1 A. C. 488, H. L. ; TampUn 
(P. A.) S.S. Oo. V. Anglo-Mexioan Petroleum Products Oo., 
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[1916] 2 A. C. 397, H. L. : ISmith, Coney & Barrett u. 
Becker, Gray. [1916] 2 Ch. 80, C. A. ; JU Newman, 
RaphaePB Claim, [19161 2 Ch. 309, C. A. ; Leieton Gas Co. 
V. Leiston-cum-Sizowe]] U. C., [1916] 2 K. B. 428, C. A. ; 
Lloyd Royal Belgo Soc. Anon. v. Stathatos (1917), 33 
T. L. R. 390 ; Scottish Navigation Co. v, Souter, Admiral 
Shipping Co. V. Weldner, Hopkins, [1917] 1 K. B. 222, 
C. A. ; Metropolitan Water Board v. Dick, Kerr, [1917] 

2 K. B. 1, C. A. ,* Blackburn Bobbin Co. v. Allen, [1918] 

1 K. B. 540. 

4. Bailment Is delivery upon condition.] — It is 

not correct to use the expression “ contract of bail- 
ment ” in a sense which implies that every bail- 
ment must necessarily in itself be a contract. I do 
not so understand the definitions of the term 
“ bailment.” It is perfectly true that in almost 
all cases a contract either express or implied by 
law accompanies a bailment, but it seems to me 
that there may be a complete bailment without the 
contract. According to all the definitions, as for 
instance, those given in Sir William Jones, Black- 
stone, & Kent’s Commentaries, it would appear 
that a bailment consists in the delivery of an article 
upon a condition or trust. It is true that the 
authors of those various definitions go on to say 
that there is a promise or contract to restore 
the goods, but this is not, as it seems to me, the 
bailment itself, but a contract that arises out of it 
(Lord Coleridge, C.J.). — R. v. McDonald (1885), 
16 Q. B. D. 323 ; 62 L. T. 683 ; 49 J. P. 695 ; 33 
W. R. 735 ; 1 T. L. R. 465, 561 ; 15 Cox, C. C. 
767, C. C. R. 

Annotation : — Folld. R. v. Ashwell (1885), 16 Q. B. D. 190, 
0. C. R. 

6. .] — It is only necessary that a person 

should have care of a chattel to make him a bailee ; 
a contract is not essential. — R. v. Robson (1861), 
Le. & Ca. 93 ; 31 L. J. M. C. 22 : 5 L. T. 402 ; 26 
J. P. 179 ; 8 Jur. N. S. 64 ; 10 W. R. 61 ; 9 Cox, 
C. C. 29, C. C. R. 

Annotation :■ -Refd. R. v. McDonald (1885), 15 Q. B. D. 323, 
C. C. R. 

6. -.] — To constitute a person bailee of a 

chattel there must be a bailment, & not a mere 
delivery of the chattel. There must be a delivery 
of a chattel upon contract express or implied to 
return it or obey the mandate with which the 
delivery is clogged, or, in other words, a delivery 
upon condition (Smith, J. ). 

Bailment is not a mere delivery on a contract, 
but is a contract itself. Sir William Jones speaks 
of it as that contract which the lawyers call bail- 
ment. “ Bailment or delivery of goods to another 
person for a particular use,” says Sir William 
Blackstone. “ Bailment is a compendious expres- 
sion to signify a contract resulting from delivery ” 
(Story on Bailments). Twice over in Story on 
Contracts the author speaks of bailment as itself 
a contract. “ Depositum (that is, bailment) is a 
contract,” says Grotius in his introduction to 
Roman-Dutch law. “ The contract of bailment ” 
is not a mere loose & common phrase, but is the 
accurate expression of a legal idea (Lord Cole- 
ridge, C.J.). — R. V. Ashwell (1885), 16 Q. B. D. 
190 ; 65 L. J. M. C. 65 ; 53 L. T. 773 ; 60 J. P. 


181, 198 ; 34 W. R. 297 ; 2 T. L. R. 161 ; 16 
Cox, C. C. 1, C. C. R. 

Annotation : — Mentd. R. v. Flowers (1886), 16 Q. B. D. 643, 
O. O. R. 

7. Contract ot bailment — Effect on property.] — 

A general bailment alters no property. — ^Atkin v. 
Barwick, as reported in (1719) 1 Stra. 165 ; 93 

E. R. 450. 

Annotations : — Mentd. Alderson v. Temple (1768), 1 Wm. Bl. 
660 ; Harman v. Fishar (1774), 1 Cowp. 117 ; Salte v. 
Field (1793), 6 Term Rep. 211 ; Smith v. Field (1793), 
5 Tenn Rep. 402 ; Tooke v. Hollingworlh (1793), 5 
Term Rep. 215 ; Barnes v. Freeland (1794), 6 Term Rep. 
80 ; Mills r. Ball (1801), 2 Bos. & P. 457 ; Ncato v. Ball 
(1801), 2 East, ] 17 ; Richardson v. Goss (1802), 3 Bos. & P. 
il9 ; Bartram v. Farebrother (1828), 4 Bing. 679 ; 

James v. Qriliin (1836), 1 M. & W. 20 : Lyon v. Holt 
(1839). 5 M. & W. 250 : Sadler v. Belcher (1843) 2 Mood. & 
R. 489 ; Van Casteel v. Booker (1848), 2 Exch. 691 ; 
Heinckey v. Earle (1857), 8 E. & B. 410 ; Cook v. Lister 
(1863), 13 C. B. N. S. 543. 

8. Identical subject - matter not to be 
returned — Money.] — A person who receives money 
on behalf of another docs not thereby become a 
bailee of the money, not being bound to hand over 
the particular sum which he receives. — R. v. Hoare 
(1859), 1 F. & F. 647. 

Annotation: — Refd. R. v. Tomklnson (1881), 44 L. T. 821, 
C. C. R. 

9. .] — A bailment under Frau- 

dulent Trustees Act, 1857 (c. 54), means one where 
the same proper! y is to be returned, <fc not one in 
which different property is to be returned. — R. v. 
Garrett (1860), 2 F. & F. 14 ; 8 Cox, C. C. 368. 

Annotation: — Refd. R. v. Tomklnson (1881). 44 L. T. 821, 
C. C. R. 

10. .] — The bailment intended by 

Fraudulent Trustees Act, 1857 (c. 54), s. 4, is a deposit 
of something to be returned in specie ; & one with 
whom money has been deposited, & who is under 
an obligation to return the amount, but not the 
identical coin deposited, is not a bailee of the 
money within the sect. — R. r. IIassall (1861), 
Le. & Ca. 56 ; 30 L. J. M. C. 175 ; 4 L. T. 561 ; 25 
J. P. 613 ; 7 Jur. N. S. 1064 ; 9 W. R. 708 ; 8 
Cox, C. C. 491, C. C. R. 

Annotations : — Distd. R. v. Holloway, Ex p. George (1897), 
66 L. J. Q. B. 830. Refd. R. v. Tomkinson (1881), 44 
L. T. 821, C. C. R. ; R. v. De Banks (1884), 13 Q. B. D. 
29, C. C. R. ; R. v. Ashwell (1885), 10 Q. B. D. 190, 
C. C. R. ; Moss v. Hancock, [1899] 2 Q. B. 111. 

Larceny by bailee, see Criminal Law & Pro- 
cedure. 

11. Sale distinguished. ] — A bailment 

on trust implies that there is reserved to the bailor 
the right to claim a redelivery of the property 
deposited in bailment. Wlierever there is a 
delivery of property on a contract for an equiva- 
lent in money, or some other valuable commodity, 
& not for the return of the identical subject-matter 
in its original or an altered form, this is a transfer 
of property for vahie — it is a sale & not a bailment. 

Corn was deposited by farmers with a miller, to 
be stored & used as part of the current consumable 
stock or ^pital of the miller’s trade, & was by him 
mixed with o!>her corn deposited for the like pur- 
pose, subject to the right of the farmers to claim at 


PART I. SECT. 1. 

11 i. Contract of bailment — Identical 
stibiect-maUer not to be returned — Sale 
distinguished.] — Where the holder of a 
hotel licence lends to another hotel 
licensee liquors, upon terms requiring 
the borrower to return goods of like 
quality & quantity, the transaction 
constitutes a sale or barter, Sc not a 
bailment. — O’Flynn ij. Carson (1908), 
7 W. L. R. 463 ; 1 Soak. L R 47.— 
CAN. 

11 ii. .1 — When mer- 

chandise is received in a warehouse on 
such terms that the identical goods are 


so mixed up with others that they cannot 
bo returned, & the well understood 
course of the business is that, unless a 
price is agreed on, the party delivering 
the goods can only require an equivalent 
amount of the same kind & quality to bo 
accounted for to him, the contract is 
really one of sale & not of bailment. — 
Lawior V. Nicol (1898), 12 Man. L. R. 
224.— CAN. 

11 iil. . ] — Wheat was 

delivered by pltf. to deft., a miller, under 
a receipt stating that same was received 
in store “ at owner’s risk,” & that pltf. 
was entitled to receive the current 


market price therefor when ho called for 
his money. The wheat to pltf.’s know- 
ledge was mixed with wheat of the same 
grade & ground into flour. The mill 
with all its contents was subsequently 
destroyed by fire, but there had always 
been in store a sufficient quantity of 
wheat to answer pltf.’s receipt : — Held : 
the receipt & the facts In connection 
therewith constituted a bailment of the 
wheat, & not a sale. — Clark v. McClel- 
lan (1893), 23 O. R. 465.— CAN. 

1 1 iv. Delivery of seed under agree- 
ment to plant.] — ^WTiere seed is delivered 
by one person to another to bo grown 
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my time an equal quantity of com of the like 
quality, without reference to any specific bulk 
!rom which it was to be taken, or in lieu thereof the 
aaarket price of ^ equal quantity, on the day on 
ivhich he made his demand, with a small charge for 
general purposes : — Held : such a transaction 
amounted to a sale by the faimer to the miller, & 
^as not a bailment of the corn. — S outh Australian 
Insurance Co. v, Randell (1869), L. R. 3 P. C. 
101 ; 6 Moo. P. C. C. N. S. 341 ; 22 L. T. 843 ; 16 
K. R. 755, P. O. 

12. Room let as store.] — person let a 

foom in his house at 2«, a week, for the purpose of 
50 ods being deposited in it. The room was broken 
i)pen, & the goods stolen by some one belonging to 
the family ; — Held : he was not a bailee of the 
goods & not answerable for the loss. — ^P eers v. 
Sampson (1824), 4 Dow. & Ry. K. B. 636 ; auh nom. 
Beers v, Sampson, 2 D. J. O. S. K. B. 212. 

13. Licence to use real property.] — Pltf., 

a timber merchant, having sold some boards to 
deft., an innkeeper, gratuitously permitted him to 
have them made into a signboard in one of three 
sheds belonging to him : — Held : there was no 
demise of the shed as real property, nor anything 
in the nature of, or analogous to, a bailment of it 
as a chattel, by pltf. to deft., but it was a mere 
licence to deft, to use it for the purpose of making 
the signboard. — Williams v, Jones (1865), 3H. & 
C. 602 ; 13 L. T. 300 ; 29 J. P. 644 ; 11 Jur. 
N. S. 843 ; 13 W. R. 1023 ; 159 B. R. 668, Ex. Ch. 

Annotation : — Mentd. ViTiitmoro v, Pearson (1868), 16 W. R. 

619. 

14. Goods left in room without notice. > 

A committee hired defts.’ concert hall. The 
memorandum of letting for an evening concert 
contained no mention of a rehearsal, but a rehearsal 
was held in the hall on the same afternoon without 
objection. When it had ended pltf., without 
request or notice to the hall-keeper, placed his 
double-bass violin safely in a small room attached 
to the concert-hall, but in the way of the gas 
brack(*t. The hall-keeper was defts.’ servant, & 
his duties were to prepare & clean the rooms, open 
& shut the doors & attend to the gas. In order to 


light the gas in the snvall room the hall-keeper 
moved the violin in such a way that it fell &; was 
broken : — Held : there was no bailment to or con- 
tract with defts. — Neuwith v. Over Darwen 
Industrial Co-operative Society (1894), 63 
L. J. Q. B. 290 ; 70 L. T. 374 ; 10 T. L. R. 282 ; 10 
R. 588. 

15. Ship worked on system of “ thirds " — 

Master & servant.] — ^A ketch belonged to two co- 
owners, of wliom deft, was the registered managing 
owner. There was no written document in 
existence containing the terms on which the ketch 
was worked, but it appeared from the evidence 
that it was worked on a system of thirds, under 
which the master kept two-thirds of the gross 
freight, & paid the crew & the costs of provisions 

other expenses. The owners received the re- 
maining one-third of the gross freights, subject to 
the deduction of harbour dues, towage & broker- 
age, & they paid for the upkeep, repair & insur- 
ance of the ship. The master engaged the crew, & 
he usually arranged the freights without consulting 
the owners beforehand. He could only bo dis- 
missed at the end of a voyage : — Held : the master 
was not. a bailee or hirer or the ship, but was the 
agent or servant of the owners. — ^Associated Port- 
land Cement Manufacturers (1910), Ltd. v. 
Ashton, [1915] 2 K. B. 1 ; 84 L. J. K. B. 519 ; 
112 L. T. 486 ; 13 Asp. M. L. C. 40 ; 20 Com. Cas. 
165, C. A. 

16. Parties to contract — Persons having suc- 
cessive Interests In chattels.] — Testatrix specifically 
bequeathed^ jewellery & lace to her daughter, with 
remainder in the event (which happened) of her 
daughter dying childless to testatrix’s son, & 
appointed them her exor. &; extrix. On testa- 
trix’s death in 1895 the daughter took possession 
of the jewellery & lace : — Semhle : the first taker was 
in the position of a bailee of the articles, the 
possession of which on her death she was through 
her legal personal representative bound to deliver 
over to tlie ultimate taker . — Re Swan, Witham v. 
Swan, [1915] 1 Ch. 829 ; 84 L. J. Ch. 590 ; 113 
L. T, 42 ; 31 T. Il R. 266. 

17. Infant — Cannot make contract of ball- 


on the land of the latter, the produce 
thereof to bo returned & paid for at a 
fixed price per bushel, tho transaction 
is a bailment & not a sale. — Stewart v, 
SOULTHORP (1894), 25 O. R. 544.— CAN, 

11 V. Delivery of grainA — Pltf. 

delivered wheat to defts., millers, from 
time to time receiving: on delivery 
tickets, in the following: form : — ‘ ‘ 22/1 1 *’ 
(d^) H. L. C:Jarg:o 85 B. Wht. J. & 
E K.’’ (defts.’ miller). Pltf. alleged a 
sale of tho whole ; defts. a purchase of 
part of tho wheat delivered & a bail- 
ment of the remainder : — Held : (1) tho 
tickets showed delivery only & tho ques- 
tion of sale or bailment must be doter- 
^ned by extrinsic evidence * (2) on 
the evidence defts. entitled to judgment. 
^aroo V. Joyner (1899), 4 Terr, L. K. 
64,— CAN. 

J, Scow lent to vendor of cargo — 

moMer of ship chartered by imrchaser ,} — 
Dort. was master of a ship, which had 
been chartored by C. & Co., to carry a 
load of deals. C. & Co. imrehastjd tho 
J- & Co., & employed them 
r? alongside tiie yesscl. 

^Co. paid J. & Co. for the scowogo 
« then cliarged the vessel with the 
amount so paid for scowage. J. & Co. 
borrowed a scow from pltfs., which they 
with deals alongside the 
^ssel, & fastened to her as directed by 
^ate. The next morning the scow 

: tho relation of 
yIu-# *6d not exist as between 

— Wetmore V. McKenzie 
(1877), 1 P. & B. 557.— CAN. 

» of hired 

a tug from pltf. under the following con- 


tract : I agree to charter tug ... to 
tow two barges from ... for which I 
agree to pay . . . owner to supply 
engineer & captain ” : — Held : not a 
demise of tho tug, but a cont/ract of 
hiring. — Thompson v. Fowler (1893), 
23 O, R. 644.— CAN. 

b. Deposit of certificates for 

safe keeping.^ — Pltfs. deposiUid the certi- 
ficates for shares with defts. for safe- 
keeping. Defts. executed & delivered 
to pltfs. a docmiient under seal, by 
which they held in their safe deposit 
vaults to the ord<ir of pltfs. any dividends 
received in respect thereof, & guaran- 
teed to pltfs. tliat tho certificates would 
be kept safely & delivered upon demand 
under proper authority. The docu- 
ment also provided for the remimora- 
tioii of defts. The certificates wtsre put 
Into the name of defts. Throe hundred 
& seventy-five of the shares had been 
acquired by pltfs. under an agree- 
ment with A. Co., who had an in- 
terest in the prospective profits to bo 
derived from tho sole of tho shares : — 
Held : defts. were merely bailees & not 
trustees. — Elgin Loan & Savings Co. 
V. National Trust Co. (1905), 5 

O. W. R. 466 ; 10 O. L. R. 41.— CAN. 

0 . UndertaJeing by steward to 

return goods sold to seamen J ] — Goods 
wore sold to certain seamen, who signed 
their own names to the contract, & deft, 
undertook that ho would return the 
goods to pltf. in the event of their not 
btiing paid for : — Held : deft., if liable at 
all, •'was liable as bailee of the goods, & 
pltf. could not recover in an action for 
goods sold Sc delivered. — Levine v. 


Sebastian (1911), 9 E. L. R. 311. — 
CAN. 

d. Telephone service .] — The con- 

tract for a telephone service between 
a city & a subscriber is one of bailment. 
Sc tho rclationslilp between thfim is one 
of landlord Sc tenant. — Edwards v. 
Edmonton (1915). 8 W. W. K. 441 ; 25 
D. L. R. 825.— CAN. 

0 . Notes delivered for specific 

purpose.] — Pltf., the manager of tiio O. 
Bank, placed in the liands of D., a 
broker, thirteen Qovt. currency notes, 
on D.’b representation that there was 
some CO. *8 paper which ho could pro- 
cure at a moixj reasonable rate than in 
tho Calcuttji market, If tlio money were 
given him to purchase it. If the paper 
was not procurable, the notes were to be 
returned to pltf. D, went into a house 
hired for gambling, & lost at cards & 
paid away to deft, some of the notes he 
had received from pltf. Pltf, sued deft, 
to recover the notes so intrusted to D., 
j on tlie allegation that they had been 
i intrusted by liim to D. for a specific 

} )urpo8e, & that deft, was not a horUX fid^ 
lolder for value. Pltf. stated in evi- 
dence “ that if tho paper had been bought 
he would either have taken the paper 
at the most favourable market price for 
the bank, or have sold it & given D. tho 
profit ** : — Held : upon tho case put for- 
ward by pltf., the transaction was a 
short loan. Sc not a bailment, but upon 
the evidence the notes were tho property 
of the bank, & remained so in D.’s hands, 
& pltf. was entitled to recover on behalf 
of the bank. — Buldeo Narain v. 
ScRYMOEOUR (1871), 6 B. L. R. 681. — 
IND. 

lyA/, 
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U 1 . — Definition and classijicati on of hailmeniJ] 

ment].— 5*ltf. declared that at deft.’s request he 
had delivered a mare to deft, to be moderately 
ridden 9 and that deft, maliciously intending, etc., 
wrongfully & injuriously rode the mare, so that she 
was damaged, etc. : — Held : deft* might plead his 
infancy in bar, the action being founded on con- 
tract. — Jennings v. Bund all (1799), 8 Term 
Rep. 335 ; 101 E. B. 1419. 

Anrijoiaiions : — Distd. Bumard tJ. Hagflrls (1863), 14 C. B. 
N. 8. 46. Consd. Walley v. Holt (1876), 35 L T. 631. 
FoUd. Fawcett v. SmoUiurst (1914). 84 L. J. K. B. 473. 
Refd. Stikeman v. Dawson (1847), 1 D© G. & Sm. 90 ; 
Liverpool Adolphi Loan Assocn. tJ. Fairhiirst (1854), 9 
Excli. 422 ; lie King Sc King, Ex p. Unity Joint Stock 
Mutual Bankingr Assocn. (1858), 31 L. T. O. S. 124 ; 
Bartlett v. Wells (1862). 1 B. & S. 836 ; Leslie v. Shelll, 
[1914] 3 K. B. 607, O. A. Mentd. Green v. Greenbank 
(1816), 2 Marsh. 485 ; Cranch v. White (1835). 1 Bing. N. C. 
414 ; Pozzi v. Shlpton (1838), 8 L. J. Q. B. 1 : Morgan v. 
Kavey (1861), 30 L. J. £x. 131 ; Earle v. Kingscote, 
[1900] 1 Ch. 203. 

^ 18. Liable In detinue.] — ^Pltf. de- 

livered skins to deft, to be finished, upon the sup- 
position that deft, was of full age. Pltf., being 
desirous to have his goods again, applied to deft., 
who refused to return them, but offered to buy 
them & pay for them at £5 per month. Pltf. hav- 
ing dcclmed that offer, deft, stated that he was 
under age, & would contest tlie matter at law. 
Pltf. brought an action in detinue, the declaration 
alleging, in the first count, a bailment of goods to 
be delivered on request, &, in the second count, 
that the skins came to deft.’s hand by finding ; — 
Held : pltf. was entitled to recover upon the 
second count. 

The contract being incomplete, on account of 
the minority of deft., the case is totally different 
from tliose which have been founded upon a bail- 
ment. In this case, for want of a capacity in deft, 
to make a complete contract, no bailment was 
made. This being the case, the action is brought 
in detinue instead of trover (Mansfiet^d, O.J.). — 
Mills v, Graham (1804), 1 Bos. & P. N. R. 140 ; 
127 E. B. 413. 

Annotations: — Refd. Stlkeman v. Dawson (1847), 1 De Q. 
& SiD. 90: K. r. McDonald (1885), 15 Q. B. D. 323, 
C. C. R. Mentd. Gledstauo v. Hewitt (1831), 1 Tyr. 445 ; 
Whitehead v. Harrison (1844), 6 Q. B. 423 ; Danby v. 
Lamb (1861), 11 C. B. N. S. 423. 

19. .] — Goods were bailed 

to an infant to show to his mother, who, the infant 
said, would probably buy them. The goods were 
not bought, nor where they returned on demand : — 
Held : the infant W6is liable to an action for 
detinue. — ^B urton v. Levey (1891), 7 T.L. R. 248. 

20. Liable for torts outside 

contract.] — Deft., an infant, hired a horse for a 
ride on theXroad, the owner expressly refusing to 
allow the horse to be used for jumping. Deft, 
lent the horse to a friend, who rode it with deft.’s 
peririLssion across the fields, & at fences, in endea- 
vouring jump which the horse was injured : — 
Held : this was an actionable wrong independent 
of any contract, & deft., notwithstanding his 
infancy, w^fis liable for the injuiy which had been 
done to the horse. — B urnabd v, IIaggis (1863), 
14 C. B. N. S. 45 ; 2 New Rep. 126 ; 32 L. J. C. P. 
189 ; 8 L. T. 320 ; 9 Jur. N. S. 1325 ; 11 W. R. 
644; 143E.R. 360. 

Annotations: — Folld. Walley r. Holt (1876), 35 L. T. 631. 
Consd. Fawcett v. Smethurst (1914), 84 L. J. K. B. 473. 
Reid. R. V. McDonald (1885), 15 Q. B. D. 323, C. O. R. ; 
Earlo V. Klngscote, [1900] 1 Cb. 203 ; Leslie v. Shcill, 
[1914] 3 K, B. 607, 0. A. 

21. ,] — Deft., an infant, 

hired from pltf. a mare, which was let to him on 
condition that he should drive on a certain road & 
that only one person besides himself should be 
carried in the trap drawn by the mare. Deft, 
drove by a different road, & had three other persons 


in the trap. The mare was seriously injmred by 
deft.*s negligence. In an action for damages : — 
Held: the plea of infancy was no defence, as this 
was a tort ultra the contract. — Walley v. B[olt 
(1876), 35 L. T. 631 ; 41 J. P. 56. 

22. .] — The delivery of 

goods on a condition to an infant creates in him a 
special property. His property, however, m not 
aosolute ; it can only exist till the condition is 
fulfilled ; & the owner then can demand the return 
of the property & maintain an action for the con- 
version of it if not redelivered. The law thus 
recognising a special property in the infant, he is 
to all intents & purposes a bailee of the goods, 
though the law does not in his case imply a con- 
tract to perform the terms of the bailment. — R. v. 
McDonald (1885) 15 Q. B. D. 823 ; 52 L. T. 588 ; 
49 J. P. 695 ; 83 W. R. 735 ; 1 T. L. R. 465, 661 ; 
15 Oox, C. 0. 757, 0. 0. R. 

Annotation : — Folld. R. V. Ashwell (1885), 16 Q. B. D. 190, 
C. C. R. 

23. .] — Deft., who was an 

infant of twenty years of age, & at the time in 
question had an allowance of £80 a year, hired from 
pltf. a motor-car, in order to drive it to a place six 
miles off to fetch his bag. Pltf. alleged, but did 
not establish, that the car was to be at deft.’s risk. 
Deft, having arrived at the place, took a friend for 
a drive twelve miles farther on. In the course of 
this additional part of the journey the car was 
damaged without any negligcuice on deft.’s part. 
In an action for damages for breach of contract or 
for wrongful use of the car : — Held : (1) deft, was 
not liable in tort as nothing which he had done 
made him an independent tortfeasor ; (2) he was 
not liable in contract, as the mere hiring of the car 
did not rimder him liable for its loss owing to 
causes not depending upon any want of skill or 
care on his part. Semhle : althougli the hiring of 
the car for the purpose in question by an infant in 
the i)osition of deft, might be a necessary, if hired 
at taxi-cab rates or on reasonable terms, it would 
not be so if an onerous term, such as that the car 
should be at the infant’s risk, formed part of the 
contract of hiring. — Fawcett v. Smelthurst 
(1914), 84 L. J. K. B. 473 ; 112 L. T. 309 ; 31 
T. L. R. 85 ; 59 Sol. Jo. 220. 

See , further . Infants & Children. 

24. Married woman.] — A tradesman sup- 
plying a marri(id woman, living apart from her 
husband, with furniture upon hire does not thereby 
divest> himself of the present right, of property in 
such goods, inasmuch as the married woman was 
incapable of acquiring it by any contract, & if the 
sheriff take such goods in execution at the suit of 
the husband’s creditor, trover lies by the trades- 
man. — Smith v. Plomer (1812), 15 East, 607 ; 104 
E. R. 972. 

Annotation ;• -Hentd. Hiiiit v. Do Blaquiere (1829), 5 
550. 

25. -.] — Prisoner, a married woman, 

living with her husband, at the request of a lodger 
in her husband’s house, gratuitously took charge 
of his box containing, as she knew, money. She 
afterwards broke open the box, & stole the money. 
The husband had nothing to do with the t ransac- 
tion. Upon a case reserved on an indictment 
containing counts against prisoner as a bailee & 
for larceny : — Held : (1) either she was a bailee by 
licence, & guilty on that count, or, if she was not a 
bailee, was guilty of larceny ; (2) the husband was 
not a bailee, as he knew nothing about the trans- 
action, & could not be made a bailee against his 
will. — R. V , Robson (1861), Le. & Ca. 93 ; 31 L. 
J. M. C. 22 ; 5 L. T. 402 ; 26 J. P. 179 ; 8 Jur. 
N. S. 64 ; 10 W. R. 61 ; 9 Cox, C. 0. 29, C. C. R. 

Annotation : — Reid. R. v. McDonald (1885), 15 Q. B. D. 323, 

O. G. R. 
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26. Executor — ^At law.] — ^An exor. has an 
absolute property & is not like a bailee (Lord 
Ellenborough, C.J.)‘ — Crosse v. Smith (1806), 
7 East, 246 ; 3 Smith, K. B. 203 ; 103 E. R. 94. 

Annotatio'M : — N. P. Job v. Job (1877), 6 Ch, D. 562. Mentd. 
St-earn v. Mills (1833), 4 B. & Ad. 657. 

27. Since Judicature Act, 1873 (c. 66), 

s. 25 (11).] — Where the assets of a testator have 
come into the possession of the exor. & are after- 
wards lost to the estate, the rule at law as well as 
in equity now is, that the exor. stands in the 
position of a gratuitous bailee, & cannot be charged 
without some wilful default. — Job v. Job (1877). 
6 Ch. D. 662 ; 26 W. R. 206. 

AnTwtaiiom : — Mentd. Lamiiiff v. Goe (1878), 48 L. J. Cb. 
196 ; Mayer v. Murray (1878), 8 Cb. D. 424 ; Morton u. 
Quick, Be Alrd (1878), 26 W. R. 441, C. A. ; Barber v. 
Mackrell (1879), 12 Cb. D. 534, G. A. ; He Syinonfi, Luke 
V. Tonkin (1882), 21 Ch. D. 757 ; Re Wrigbtson, Wrightson 
V. Cooke, 11908] 1 Cb. 789. ^ 

28. Servant — Person receiving goods as. 


A parcel was delivered to the guard of a mail coach 
& by him to the porter of the inn where tlie mail 
stopped. It was the porL^r’s business to carry out 
the X)arcels brought by the coach, receiving for 
such duty a portion of the sum demanded for 
carriage : — Held : such porter was not personally 
responsible for its loss. — Cavenagu v. Such (1815), 
1 Price, 328 ; 145 E. R. 1419. 

See, further. Inns & Innkeepers. 

Sec, generally. Master & Servant. 

29. Master porter employed by warehouse- 

man — Master & servant.] — A master-porter em- 
ployed by a Wcarehouseman to hoist or lower goods 
must be considered not in the light of a bailee, but 
of a servant, & the party employing him is liable 
lor any injury caused through his negligence or 
want of skill. 

This is very dilTerent from the case of a carrier, 
lie IS a bailee, A has the entire charge of ilie pro- 
perty. Ih.Te, the porter was employed to do a 
certain thing, that is merely to remove the goods 
from the preunises (Patteson, J.). — Randlrson 
V, Murray (1838), 8 Ad. & El. 109 ; 3 Nev. & P. 

^ 149 ; 7 L. J. Q. B. 

332 ; 2 Jur. 324 ; 112 E. R. 777. 

ArinotfUiomH Milligan v. Wedge (1840), 12 Ad. & El. 

d^AJ). 13 C. B. 182. Refd. 


never before been harnessed to a cab, bolted Sc 
overturned the cab Sc injured the driver. The 
horse was not reasonably fit to be driven in a cab : 
— Held (WiLLES, J., dis8,); the relation between 
the parties was that of bailor Sc bailee, Sc the pro- 
prietor was responsible for the injury sustained by 
the driver. — Fowler v, IjOCK (1872), L. R. 7 O. P. 
272 ; 41 L. J. 0. P. 99 ; 26 L. T. 476 ; 20 W. R. 
672. S. C. on appeal in Ex. Ch., where the ct. was 
divided on this point (1874), L. R. 9 C. P. 751, n.; 
on further proceedings (1874), L. R. 10 C. P. 90. 

AnnotcUions : — Distd. Steel v, Lester & Liloe (1877), 3 O. P. D. 
121. Consd. Gates v. Bill, [1902] 2 K. B. 38. C. A. Refd. 
Vtmables v. Smith (1877), 2 Q. B. D. 279 : King v. London 
Improved Ckib Co. (1889), 23 Q. B. D. 281, C. A. ; Doggott 
V. Waterloo Taxi-Cab Co., [1910] 2 K. B. 336, C. A. : 
Smith V. General Motor Cab Co., [19111 A. C. 188, II. L. : 
Kemp V Elisha, [1918] 1 K. B. 228, C. A. Mentd. Hyman 
V. Nye (J881), G Q. B. D. 685 ; Robertson u. Amazon Tug 
& Lighterage Co. (1881), 7 Q. B. D. 598, C. A. 

31. -•] — In the case of horse-drawn 

cabs, wh(‘re the driver pays for the cab a percentage 
of his takings, but is entirely free Sc uncontrolled as 
regards applying for a cab & plying for hire, the 
relation between the proprietor & driver is that of 
bailor Sc bailee, but quoad third parties the drivers 
are, under London Hackney Carriages Act, 1843 
(c. 86), deemed to bo the servants of the pro- 
prietors. — Smith v. General Motor Cab Co., Ltd., 
[1911] A. C. 188 ; 80 L. J. K. B. 839 ; 105 L. T. 
113 ; 27 T. L. R. 370 ; sub nom. Bates-Smith v. 
General Motor Cab Co., Ltd., 55 Sol. Jo. 439 ; 

4 B. W. C. C. 249, H. L. 

Annotatiom : — Refd. R. v. Mfissor (1911), 82 L. J. K. B. 913, 
C. C. A. : Curtis v. Plumptru (1913), 6 B. W. C. C. 87, 
C. A. ; Komp v. Elisha, [1918] 1 K. B. 228, O. A. Mentd. 
Wiimerston v. Lyim & Hamburg S.8. Co., [1913] 3 K. B. 
931, C. A. 

See, further. Master & Servant ; Street Sc 
Aerial Traffic. 

32. Restaurant keeper. ] — ^Plt. entered deft. *s 

restaurant for the {)urpo.se of dining there. A 
waiter took pltf.’s overcoat from him without being 
requested to do so. Sc hung it on a hook behind pltf. 
The coat was stolen while pltf. was dining : — Held : 
there was evidenao Id warrant a verdict for pltf,, 
on the grounds (1) there was. evidence from which 
a jury might properly find that deft, was bailee of 


Quarmun v. Barnett (1810), 6 M. ie W. *499 ; Rapami S* jury might properly find that deft, was bailee of 
Lubitt (J81iJ), 9 M. & W. 710 ; Rich v. Basterileld (1847), the coat, Sc had been guilty of negligence while it 

Harkor J wasiiiliis custody; (2) assuming a bailment of the 


Barker v. Herbert, 11911] 2 K, B. 633, C. A. Mentd.' 
Allen V. Hayward (1845), 7 Q. B. 960; Reodie v. North 
/I Hobbit V. North WtisUirn Ry, Co. 

N^S 470 ' I'ickard v. Smith (1801), 10 C. B. 

30. 


- _ . — Cab driver & cab proprietor.] — Pltf., a 
can driver, obtained from deft., a cab proprietor, a 
^ usual terms, which were that 

the driver should at the end of the day hand over 
to the proprietor 185., retaining for himself all the 
day s earnings over that sum, the day’s food for 
tlie horse being supplied by the own(T, & the latter 
Having no control over the driven after leaving the 

with which the driver was fur- 
nisiied, which was fresh from the country & had 


coat, tliere was evidence of negligence on the part 
of deft, as bailee. — Ultzkn v. Nicols, [1894] 1 
Q. B. 92 ; 63 L. J. Q. B. 289 ; 70 L. T. 140 ; 58 
J. P. 103 ; 42 W. R. 58 ; 10 T. L. R. 25 ; 38 Sol. 
Jo. 26 ; 10 R. 13, 1). C. 

Annot<dion : — Refd. Orchard v. Bush, [1898] 2 Q. B. 284. 

Auctioneer.] — See Auction & Auctioneers, 


Part VII., sect 2, p. 28, ante. 

Boarding-house keeper.]— Part III., 

sect. 1, sub-sect. 4, post. 

Carriers becoming bailees.] — See cases in 

Part II., sect. 1, sub-sect. 1, Part III., sect. 1, 
sub-sect. 3, post. 


T#?? to corUracl — Hrecutor 

u the extnx. of an attorney set up a I 
mr cos^ on deeds Intrusted to 1 
Pusband, she makf^s herself bailee of 1 
dee^, & liable for their conversion 
1^— IR*^’ (1861), 7 Ir. J 

xtrl* Crou>»i — Customs officer.] 
koods arc In the customs exam; 

examination 
Crown is not a bail 
goods while so 
customs olHccrs t 
thft remedy, except such 

person may have against t 
tliroiigh whoso personal act 
htmpons. — C oksb 
(1892), 3 Bxch. C. R. 13.— CAN. 


g. Police constable.] — A police 

constable having arrested pltf. on a 
charge, took charge of four caniols 
which were in his po.sseasion. The 
charge having boon ultlmatfdy dismissed, 
pltf. demanded the return of the camels, 
but the constable rcjfusod to deliver 
them pending Instructions. Ultimately 
three were de ivered, the fourth, which 
had been turned out with the others to 
graze, having died. In an action for 
recovery of damages for the loss, the 
magistrate accepted the evidence of the 
constable, that after the arrest he had 
nttained possession of the camels at the 
request of pltf., & was a gratuitous 
bailee. Sc dismissed the claim • — Heli : 
the original possession by the constable 
having been wrongful. Sc he having still 


retained possession adversely to pltf. 
after the termination o» the proceedings, 
Sc when requested to deliver, tlie m tgis- 
trate was wrong in finding that ho was 
a gratuitous halloo. — MAzm.T.An Khan 
V. MoNamaha (1911), 13 W. A. L. R. 
1.51.— A US. 

h. Person retaining possession 

of goods after conveyance to tnislces .] — 
Deft, conveyed all his property to 
trustees for the benefit of his creditors. 
Certain goods, of which the trustees had 
no knowledge, remained in Ids posses- 
sion : — Held : deft, could not be con- 
sidered as holding the goods as bailee of 
tlie trustees. — McIntosh v. Hastinqs 
(1865), 6 AU. 234.— CAN. 
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Sect. 2.— INVOLUNTARY BAILEES. 

83. Goods sent without request.] — Where a 
chattel is sent to a man without his knowledge & 
without any previous communication with him on 
the subject, he is not a bailee of the chattel, & is 
not responsible for not keeping it safely, — Leth- 
bridge V. Phiulips (1819), 2 Stark. 544. 

AnvjdUilion : — Apld. Neuwith v. Over Darwon Industrial 

Co-op. Soc. (1894), 63 L. J. Q. B. 290. 

34. -.] — There is no duty cast upon the 
recipient with respect to goods sent to him volun- 
tarily by another, & unsolicited by the recipient. — 
Howard v. Harris (1884), 1 Cab. & El. 253. 

35. .] — On the occasion of buying some hats 

from pltfs. it was arranged that pltfs. should send 
to detts. with the hats certain furs & blouses on 
approval. Subsequently pltfs. sent three boxes to 
defts.’ house which were taken in & signed for. 
Shortly afterwards, before any of the boxes had 
been unpficked, a man called at the house, & by 
pretending to tlie servant that a mistake had been 
made, fraudulently obtained possession of two of 
the boxes. Pltfs. sued defts. for the price of the 
stolen goods alleging in th(‘ alternative (1) that 
defts. had not taken reasonable care of the goods 
as bailees, & (2) tliat defts. had contracted to return 
or pay for the goods. As to a great part of the 
stolen goods defts. relied on the defence that they 
had not requested such goods to be sent to them : — 
Held: (1) primd facie the loss fell on the owners 
of the stolen goods, i.e., on pltfs. ; (2) to shift the 
loss on to defts. pltfs. would hav(i to prove that the 
goods were delivered upon such tt^rnis as would 
make defts. responsible for their safety ; (3) defts. 
could not be liable for tlie goods they had not 
requested to be sent to them. — Batistgni v. 
Dance (1908), Times, Jan. 18. 

36. Goods refused by consignee — Carriers.] — 
Carriers, after a refusal of the goods at the con- 
signee’s address, arc involuntary bailees, & are 
only bound to act with reasonable care & caution 
with respect to the goods. 

Pltfs., acting upon a supposed order, forwarded 
goods by defts.’ line to the address of a co. from 
which the order purported to come, but which had, 
in fact, ceased to carry on business. Defts. 
tendered the goods at the co.’s late i)lace of busi- 
ness, the goods were refused. Defts. took back 
the goods to tlie station, <te posted an advice note 
to tlie co., requesting instructions for their delivery. 
A few days afterwards, N., the person who had 

PART I. SECT. 2. 

36 i. Goods refused hy consignee — 

Carriers.] — Pltf. received a notice that 
“ the undermentioned goodH consigned 
to you have arrived here thin day ; wi? 
will thank you to send for them as soon 
as possible, as they nunain hero at your 
risk & expense.’* Tlie goods were 
spring goods, whieli tiad been placed iiy 
defts. in a bonded warehouse, iieing sub- 
ject to duties. Being unseasonable at 
the time of receipt of the notice, pltf. 
refused to take them : — Held : the goods 
being bonded goods, subject to dut 5 % & 
defts. having conveyed them within a 
reasonable time to the warehouse, where 
they were bound by law to deliver them, 
they wore not hound to give notice of 
their arrival there, & their duty as 
common carriers had ceased. — O’N eill 
V. Gueat Western Ky. Co. (1858), 7 
C. V, 203.— CAN. 

36 ii. .] — F. Brothers, having 

sold iron to R. Co., dircctod pltfs. to 
deliver certain cars containing iron 
to R. CJo. R. Co. refused to accept 
delivery on the ground that the iron was 
not according to their contract : — 

Held : pltfs. were not liable either as 
carriers, the iransiUis having come to 
an end by refusal of R. Co. to receive 
the goods, or as warehousemen, as they 


written & sent the order in the co.’s name, brought 
to the station the advice note & a delivery order 
purporting to be signed by himself for the co., & 
obtained dcliverj^ of the goods ; — Held : it was a 
question for the jury whether defts. had acted with 
reasonable care & caution with respect to the goods 
after their refusal at the consignee’s address, & 
the jury having found for defts., the ct. refused to 
disturb the verdict. 

Defts.’ character of carriers had ceased, & what- 
ever character they filled it was not that. Their 
position has been not inaptly described as that of 
involuntary bailees ; without their own default 
they found these ^oods in their hands, in cir- 
cumstances in which the character of carriers 
under which th^ received them had ceased 
(Kelly, C.B.). — Heugh v. London & North 
Western Ry. Co. (1870), L. R. 5 Exch. 51 ; 39 
L. J. Ex. 48 ; 21 L. T. 676. 

Annotfdiona : — ^Refd. Hiort v. Bott (1874), L. R. 9 Exch. 86 ; 

Hoaro v. Q. W. Ry. Co. (1877), Do Colyar’s County Ct. 

Cases, 192. 

37. -.] — railway co. carried goods 
from one of its stations to another. The goods 
were misdirected to the order of J., who, upon 
notice of their arrival, refused to take them : — 
Held : in consequence of the misdirection of the 
goods the co. became the involuntary bailees of 
them when they arrived. — Hoare v. CIreat Wes- 
tern Ry. Co. (1877), 37 L. T. 186 ; 25 W. R. 631, 
D. C. 

Annotations: — Mentd. Goldsmith v. G. E. Ry. Co. (1881), 

29 W. R. 651 ; Stevens v. G. W. Ry. Co. (1885), 52 L. T. 

324 ; Forder v. G. W. Ry. Co. (1905), 74 L. J. K. B. 871. 

SeCi further, Part II., sect. 1, sub-sect. 1, post, 

38. Bailee must act reasonably.] — Pltfs. sent to 
deJt. an invoice for barley, which stated that the 
barley was bought by deft, of pltfs. through C. as 
broker, & also a delivery order, which made the 
barl(*y deliverable to the order of the consignor or 
consignee. Deft, had not in fact ordered any 
barley of pltfs. Cl. called on deft., who showed 
him the documents, & told him it was a mistake. 
G. said that it was so, & asked deft, to indorsee the 
order to him, for the purpose, as he said, of saving 
the expense of obtaining a fresh delivery order. 
Deft, indorsed (he order to G., who possessed him- 
self of the bar](‘y & disposed of it, & tlien absconded. 
On the (vrial of an action of trover for the barley, 
the jury found that deft, had no intention of 
appropriating the barley to his own use, but 

DiAN Pacific Rt. Co. (1913), 5 O. W. N. 
402 ; 29 O L. R. 634.— CAN. 

a. Misdirection hy consignor — Letter 
returned by post oMcc.\ — I’llL, wisJung 
to Bend 61,010 to his brother, proeured 
at the office of defts. an envelope such 
as they use in forwarding money liy 
express, euclostul bank Tiotc*H to tho 
amount of $1,010, & mailed the letter 
& legistored it. The letb^r not being 
delivered, owing to its being defeetively 
addressed, tho officials of tliii Dc?ad Letter 
Department sent it by registered mail 
to deifts. It was delivered t.o defts.’ 
casliier, who received it in a protected 
cage in whicii ho performed Ids duties. 
After r(*C(iiviug tlie package the cashier 
laid it uuopi'ued on the cliief ederk’s 
desk, which stood open to the public & 
to all defts.’ officials. The cliief clerk 
was not at his desk wlum th(5 packago 
was plac(}{l there & said ho never saw it 
& there was nothing to show what be- 
eanie of it afterwards : — Held : defts. 
owed no duty t,o idtf. to take core of 
the letter &. pill, could not recover. — 
CosENTiNo V. Dominion Kxprehh (Jo. 
(1906), 16 Man. L. R. 503 ; 4 W. L. R. 
498.— CAN. 

38 i. Bailee 7nust act reason ahly.} — 
Deft having ordered a e^r of apples 
from pltfs. cancelled t he order & ordered 


could only be liable as such for gross 
ncgligimct; & the question of negligence 
had never been tried. — Grand Trunk 
Ry. Co. v. I'rankel (1903), 33 S. C. R. 
115.— CAN. 

36 iii. Tiiyht of sale.] — Goods, 

which deft. co. had carrieci for pltf., hav- 
ing been in the co.’s possession for a 
long time, were handed over by the co. 
to auctioneers to be sold to pay the co.’s 
charges. The; auctioneers sohl a part of 
the goods wdiicli, according t.o their 
statement, realised Icsti than the amount 
of thp charges. I’ltf. alleged improper 
accomiting & a conversion, & claimed 
from tho co. a proper account of the 
goods sold & tho value of th(‘ goods con- 
verted, or damages for tho conversion ; 
— Held : (1) the consignee was liound to 
take the goods away \dtliln twenty-four 
liours aflAir arrival, & her refusal or 
neglect to receive the goods put an 
end to the transit, & the co. became 
warehousemen or involuntary bailees ; 
(2) tho co.’s obligation was to take 
reasonable care & to deliver the goods 
when the consignee came for them, & the 
question ivas wind, her the co. was lialiki 
for the act, 8 of their agents if those acts 
amounted to such negligence as would 
make them liable as bailee or would 
constitute conversion. — S wale v. Cana- 
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indorsed the order for the purpose of correcting 
what he believed to be an error, & returning the 
barley to pltfs. : — Held : deft., having indorsed 
the order without any occasion to do so, & without 
authority, wa.s liable. 

Pltfs. had not, by what they had done, placed 
the deft, in any position of difficulty, as is often 
the case with an involuntary bailee who has 
received property into his possession for a purpose 
which cannot, as it afterwards appears, be exactly 
carried into effect, & who does ins best & acts in a 
reasonable manner for carrying into effect the 


urpose of the bailment. In such cases the bailee 
as a duty to perform in relation to the goods, & 
he is placed in a difficulty in the discharge of that 
duty by the default of the pltf., who ought not to 
be allowed to complain if, under that difficulty, 
the bailee has acted in a manner which is considered 
reasonable & proper (Oleasby, B.). — Hiort v , 
Bott (1874), L. R. 9 Exch. 86 ; 43 L. J. Ex. 81 ; 
30 L,. T. 2.5 ; 22 W. R. 414. 

Annotaiiom : — Consd. Jones v, Hoiiffh (1879), 5 Bx. D. 115. 
C. A. Refd. Now York llreweries Co. v. A.-G., [18991 
A. C. 62. IT. L. ; Gordon v. London City & IVUdland Bank, 
Gordon v. Capital & Counties Bank (1900), 83 L. T, 762. 


Part li. — Gratuitous Bailment. 


Sect. 1.— DEPOSIT. 

Sub-sect. 1. — What constitutes a Deposit. 

39. Goods lodged for safe custody.] — H. lodged 
jewels for safe custody in the hands of S., a jeweller, 
inclosed in a paper that was sealed & put in a bag, 
which was also sealed with H.’s seal, & his clerk 
gave the following receipt : “ Which bag, I pro- 
mise to take care of for 11. for my master S.” : — 
Held : this was a deposit of goods. — Hartop v. 
Hoare (1743), 3 Atk, 44 ; 2 Stra. 1187 ; 1 Wils. 8 ; 
26 E. R. 828. 

Annotations : — Refd. Boyson v. Coloa (1817), 6 M. & S. 14. 

Mentd. Mason v. Lickbarrow (1790), 1 Hy. Bl. 357 ; 

Wookey v. Pole (1820), 4 B. & Aid. 1 ; Clayton v. Le Roy, 

[1911] 2 K. B. 1031, C. A. 

40. When bailment not gratuitous — Goods left 
in warehouse of carrier — No charge for storing.] — 

Goods were forwarded by a carrier’s waggon to A. 
in London, & delivered by the carrier to iiim. A. 
sent tliem back to the carrier’s warehouse, with 
directions that they should remain there to await 
his orders. They remained there for upwards of a 
year, when they wtTo lost out of the warehouse. A 
printed bill issued by the carrier, & sent to A. with 
the goods, stated that “ any goods that should 
have remained three months in the warehouse 
witliout being claimed, or on account of the non- 
payment of the charges thereon, would be sold to 
defray the carriage or other charg<‘S thereon, or 
the general lien, as the case might be, together 


with warehouse rent & expenses.” The carrier 
had often before carried goods for A., but no goods 
of his had before lain in the carrier’s warehouse : — 
Held : (1 ) the carrier was not, in tlie circumstances, 
a mere gratuitous bailee of the goods at the time 
of their loss ; (2) A. might recover against him the 
value of iJie goods, on a declaration in assumpsit 
alleging that they were delivered to deft, to be 
safely kept for pltf., for certain reasonable com- 
pensation & reward to be therefor paid by him. — 
Cairns v. Robins (1841), 8 M. & W. 258 ; 10 L. J. 
Ex. 452 ; 151 E. R. 1034. 

Annotations: — Consd. Mitchell n. L. & Y. Ry. Co. (1876), 
L. R. 10 Q. B. 256. Refd. Indermaur v. Dames (1867), 
16 L. T. 293, Ex. Ch. 

— ^ •.] — Deft., a carrier Sc whar- 

finger, received into his warehouse goods of pltf., 
on the terms that they should be conveyed by deft.’s 
barges to London when pltf. should direct, at the 
usual freight, <& that in the meantime they should 
be kept by deft, without charge for warehousing. 
In an action for not keeping the goods safely : — 
field : deft, was not a gratuitous bailee. — White 
V, Humphery (1847), 11 Q. B. 43 ; 10 L. T. O. S. 
183; 12.Tur. 417; 116 E. R. 391. 

42. Returned empties.] — A railway co. 

were sued as ’common carriers for the loss of empty 
packages, which had already traversed the line of 
railway of defts. when full, & for the return 
carriag«‘ f)f wliich, when empty, it was the cu.stum 
not to make any further charge. The packages 


ano tiler car from R. 1*1 tfs. & their 
Ontfirio purchasing: ogront were notified, 
but they sent a car to deft., who took in 
the apples & st>ored them, belieTing: t hey 
canie from R. A few days later the c^r 
from R. came along: : — Held : deft, was 
a bailee for pltfs., & w'as not liable, having 
^ken the iisual & proper precautions 
in selling at the best price, after notify- 
ing pltfs. they were held at their risk. — 
PIONKKRV. Litschlic (1909), 12 W. L. R. 
94.— CAN. 


b. Oo^s sallied — ■ After railway acd 
dent, j — Where effects salved after i 
railway accident are allowed bj'' the con 
signors to remain in the co.*8 pos.scssiou 
& arc partially destroyed by rats, tlu 
CO. will not be held liable for sucl 
destruction whore it is not proved that 
the loss occurred thrtuigh their fault oi 
ncgligence.-^osENnLooM v. Grane 

1^* 16 S. C. 

JbO. — CAN. 


0 -—After robherif.] — In the ab- 
sence of the true owner, a store, In 
wmeh lus goods wore, was broken 
open by thieves. In order to protect 
tlio property deft, took possession of the 
goods, but thereafter the Govt, com- 
mandeered them •.—‘Held : deft, not 
liable to the tru(^ owner for the value of 
^the goods removed. — A mod Salie v . 
IQOON (1903), S. C. 100.— S. AF. 
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d. Goods sold hy weight remaining ir 
vendor’s possession .] — M^here goods are 
sold by weight & the property reniaim 
ill the possession of the vendor, tht 
vendor becomes in law a depository, & 
If the goods while in liis possession art 
damaged through his fault 8c negligence 
he cannot bring an action for tlioii 


e. Tools left with employer — Jivle 
that employees 7nust leave tools in certain 
place .]— contract of deposit involving 
the liability of the employer, in the 
event of their loss, is not brought into 
existence by a rule wherol)y liis em- 
ployees must, wdiile the construction 
work upon which they are employed 
lasts, leave their tools in a special place 
reserved for that purpose. — Hebert v . 
Montreal Harbour Comrb. (1912). 
Q. R. 42 S. C. 439.— CAN. 

f. Money paid to solicitors on account 
of costs in pending action .] — When a 
client advances a sum of money to a 
firm of attorneys on account of costs in 
a pending action, the contract between 
them is not one of dcpositunit but is a 
contract whereby the client indomnilles 
tJi(.t attorneys against loss owing to the 
costs of the action to the extent of the 
advance with a right in them to use the 
money & no right in himself to re -claim 


it unless they should, on a successful 
issue of the suit, be reimbursed by the 
opposing party. — NaANOKLizvt'E Kama 
V. Yateh & MuitRAY (1903), 17 E. D. C. 
6U.— S. AF. 

40 i. When bailment not gratuitous .] — 
Defts. agreed to make for pltf. certain 
tools &, in consideration of being allowed 
to use the tools, to make also a number 
of hubs : — Held : while using the tools 
defts. wen? bailees thereof for hire, & 
after ceasing to use them, gratuitous 
bailees. — Leugo Wellanii Vale 
Manufacturing Co. (1901), 21 C. L. T. 
Ucc. N. 374 ; 2 0. L. R. 45. -CAN. 

40 ii. Cotton sent to screw-htruse — 

No reid paid for godown room.] — A. sent 
cotton to B.’s sci‘ew-honse to be semwed, 
& It was placed in D.’s godowns. U. 
provided dunnogo : no rent was paid 
for godown room, but on several occa- 
sions ivhen cotton had been left by 
o>vnor8 for some time in the godowns & 
removed unscrewed, rent had been paid, 
& it was for the mutual interest of both 
parties that the cotton shoul<l be so 
kept. The custom was that the screw- 
ing charges should be paid by the pur- 
chasers of cotton, to whom it was 
delivered by B. by the direction of tho 
vendors. : — Sendde : B. was a bailee 
for custody, but not a gratuitous bailee 
(Markby, j.). — Moolchand V. Robin- 
son (1868), 1 B. L. R. 68.-— IND. 
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Sed, 1. — Deposit: Sub- sects. 1 2« ] 

were delivered to defts. at a station on their line of 
railway, addressed to a station on another line, to 
which place defts. were not carriers. The pei*son 
who delivered the goods signed the two following 
conditions : — (1) The co. will not be answerable for 
the loss, or detention of, or damage to wrappers, 
or packages of any description charged by the co. 
as “ empties ” ; (2) Nor in res^iect of goods 

destined for places beyond the limits of the co.’s 
railway ; &, as respects the co., their responsibility 
will cease when such goods shall have been delivered 
over to another carrier in the usual course for 
further conveyance. Any money which may be 
received by the co. as payment for the conveyance 
of goods beyond their own limits will be so received 
only for the convenience of the consignors, & for 
the purpose of being paid to the other carrier. 
The goods were safely carried by defts. to the 
termination of their own line of railway, & there 
deliv(‘red to another co. They were lost on the 
railway of the latter co. : — Semble : in respect of 
the empty packag(.*s, defts. were not/ gratuitous 
bailees, the first condition was not just & 
reasonable within Railway &; Canal Traffic Act, 
18.54(c. 31), s. 7. 

Qu. — Whether, without the conditions, defts. as 
to forwarding these goods on other lines were 
liable as common carriers. — Aldridoe v. Grea.t 
Western Ry. Co. (18G1), 15 C. B. N. S. 682 ; 33 
L. J. C. r. 161 ; 143 E. R. 913. 

AnnotMion : — Mentd. Tiro\vn v. M. S. & L. Ry. Co. (1882), 

62 L. J. Q. B. 132. O. A. 

Bankers — Securities deposited with.] — See 

No. 64, posi^ & Bankers & Banking, Part II., 
sect. 19, post. 

See, aUo^ Nos. 181, 182, posU 

See, further, l*art III., sect. 1, sub-sect. 3, post. 

Involuntary bailees.] — See Nos. 33 — 38, ante. 


Sub-sect. 2. — Duties op Bailor and Bailee. 

43. Duties of bailor — To remove goods on request.] 

— If A. commit goods to me to keep in my house, 

I require him to take them away, <& he refuses to do 
it, I may have an action upon the case against him, 
for it is a trouble to me to remove them for him 
(Ley, C.J.). — Wiseman & Denham’s Case (1023), 
Godb. 329 ; 78 E. R. 194. 

44. Duties of bailee — To allow bailor to remove 
goods.] — Where A. suffers B. to leave a trunk in 
his house, it is to be int(‘nd(*d that B. has leave to 
take it away. — Anon. (1642), March, 202, PI. 242 ; 
82 E. R. 475. 

45. To return goods on demand. ] — Pltf . 

deposited with deft, for safe custody a chest of 
plate & jewels. Some of tlie jewels were the 
property of a third party who had pledged them to 
pltf. In an action by pltf. against deft, for return 
of the chest deft, objected that the third party 
ought to be added as pltf. ; — Held : deft, was 
obliged to return the chest & its contents to the 
person depositing it. — Savtllp: v. Tankred (1748), 
1 Ves. Sen. 101 ; 3 Swan. 158 ; 27 E. R. 918. 

46. .] — Where a bailee of goods for 

safe custody converts them, & subsequently refuses 
to deliver them up on dt^mand to the bailor, who 
then first learns of conversion, the bailor may elect 
to sue for the detention, & against that action 


Stat. Limitations runs only from the time of 
the demand. 

Deft., an incumbent, sold communion plate 
which was intrusted to his charge. More than six 
years afterwards the churchwardens demanded it 
of him, & then first heard of its having been sold. 
They brought their action in detinue, & deft, 
pleaded Stat. Limitations : — Held : a cause^ of 
action in detinue arose on deft.’s refusal to deliver 
up possession on demand, & the stat. afforded no 
defence. — Wilkinson v. Verity (1871 ), L. R. 6 
C. P. 206 ; 40 L. J, C. P. 141 ; 19 W. R. 604 ; sub 
nom, Williamson v. Verity, 24 L. T. 32. 

Annotations : — Expld. Mlllor v. Doll, flSOll 1 Q. B. 468, 
C. A. Mentd. Frost v. Knight (1872), L. R. 7 Kxoh. Ill ; 
Bristol & West of England Hank v. Mid. Ry. Co. (1891), 
61 L. J. Q. B. 115, C. A. ; Baker v. Courage (1909), 101 
L. T. 854. 

See, further. Part. IV., sect. 1, sub-sect. 1, post. 
See, also. Limitation op Actions. 

47. To take care of chattel — General rule.] 

— Where a man takes goods in his custody to keep 
for the use of the bfvilor, he is not answerable, if they 
are stolen without any f«ault in him, neither will a 
common neglect make him chargeable, but lie 
must be guilty of some gross neglect (Lord Holt, 
C.T.). — CoGGS V, Bernard (1703), 2 Ld. Raym. 
909 ; 1 Com. 133 ; Bolt, K. B. 131 ; 3 Salk. 11 ; 
92 E. R. 107. 

Annotations : — Refd. Churitablo Corpn. v. Sutton (1742), 2 
Atk. 400 ; I^asles-^ v. Froeman (1789), 3 Term Rep. 61 ; 
Ouilliam v. Barnett (1S04), 2 Smith, K. Ji. 165 ; Cavenagh 
V. Such (1815), 1 Price, 328 : Gledstanc v. Hewitt (1831), 

I Tyr. 445 ; Kx p. Cording (1832), 4 B. & Ad. 198 ; 
Vaughan v. Mcnlovo (1837), 3 Bing. N. C. 468 ; (1. N. Ry, 
Co. u. Shepherd (1852), 8 FiXeh. 30 ; Blakernore v. Bristol 
& Exefor Ry. C;o. (1858), 8 K. iic B. 1035 ; MacCarthy v. 
Young (1861). 6 H. & N. 329 ; Oiblin v. McMullen (1868), 
L. R. 2 P. C. 317, P. C. ; Hoaro v. G. W. Ry. Co. (1877), 
Dc C'olyar’s County (^t. Cases, 192 ; Cutler v. North 
London Ry. Co. (1887), 56 L. T. 639 ; The Moorcock 
(1889), 14 P. D. 64, C. A.; Cheshire v, Bailey, [19051 1 
K. B. 237, C. A. ; Clarke v. West Ham Corpn., [1909] 2 
K. B. 858, C. A. ; Banbury r. Bank of Montreal (1918), 
87 L. J. K. B. 1158, H. L. Mentd. Amm. (1692), 2 Salk. 
622 ; Buokmyr v. Damall (1704), 2 Ld. Jtaym. 1085 , 
Grand Opinion for the Prerogative conw'riiing the Royal 
Family (1717), Fortes. Rep. 401 ; Robinson v. Green 
(1723). 1 Stra. 674 ; Shelton v. 08l)orn (1729), 1 Barn. 
K. B. 260 ; ] lonelier v. Lawson (^1736), Lee temp. Hard. 
194; Kettle v. Bromsall (1738), Willes, 118; Hartop v, 
Hoare (1743), 3 Atk. 44 ; Ryall v. Bowles (1760), 1 Ves. 
Sen. 348 ; Mason v. Liekbarrow (1790), 1 Jly. Bl. 357, 
Ex. Ch. ; Elsee v, Gatward (1793), 5 Term Ihm. 143 , 
Gibson v. Inglis (1814), 4 (’amp. 72 ; Idppin v. Sheppard 
(1822), 11 Prico, 400 ; Sion* v. Crowley (1825), M’Gle. & 
To. 129 ; Whitehead v. Grectham (1825), 2 Bing. 464 ; 
Corbett v. Packington (1827), 6 B. & C. 268 ; R. i\ Cording 
(1832), 1 Nev. & M. K. B. 35 ; M’Kenzio v. M’Leod (1834), 
10 Bing. 385 ; Boorman ??. Brown (1842), 3 Q. B. 511, 
Ex. (31. ; Ross v. Hill (1846 , 2 C. B. 877 ; Lewis v. 
Nicholson (1852), 21 L. ,1. Q. B. 311 ; Mieklethwaite V, 
Merrill (1852), 19 L. T. O. S. 61 ; Shepherd r, G. N. Ry. 
Co. (1852), 19 Ti. T. O. S. 324 : Balfe v. West (1853), 13 
C. B. 4(56 ; Crouch v. L. & N. W. Ry. Co. (1854), 14 C. B. 
255 ; Dansoy v. Richardson (1854), 3 E. & B. 144 ; Baxen- 
dale r. Eastern Coiintios Ry. Co. (1858), 27 L. J. C. P. 
137 ; Syred v. Carruthors (1858), E. B. & E. 409 ; Belfast 
& Ballymena Ry. Co. v. Keys (1801), 9 H. L. Caa. 556, 
H. L. ; Marriott v. Anchor Reversionary Co. (1861), 3 
Do G. F. & J. 177, L.C. & L.JJ. ; Martin v. Reid (1862), 

II C. B. N. S. 730 ; Taylor v. C^dwell (1863), 3 B. & S. 
826 ; Pigot r. Cuhley (1864), 15 C. B. N. S. 701 ; Beal v. 
South Devon Ry. Co. (1864), il L. T. 184, Ex. Ch. ; P. Sc O, 
Steam Navigation C<j. v, Shand (1865), 3 Moo. P. O. O, 
N. S. 272, 1». C. ; Swire v. Leach (1865), 5 New Rep. 314 ; 
Donald v. Suckling (1866), L. R. 1 Q. B. 685 ; Grill v. 
General Iron Screw (Jollier Co. (1866), 12 Jur. N. S. 727 
Skelton v. L. & N. W. Ry. Co. (1807), L. R. 2 C. P. 631 
Readhead v. Mid. Ry. Co. (1869), L. H. 4 Q. B. 379, 
Ex. Ch. ; Liver Alkali Co. v. Jolmson (1874), L. R. 9 
Exch. 338, Ex. Ch. ; Searlo v. Laverick (1874), L. R. 9 
(i. B. 122 ; Nugent v. Smith (1875), 1 C. P. D. 19 ; Cohen 
V. G. E. Ry. Co. (1876), 45 L. J. Q. B. 298 Harris v. 
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47 I. Duties of bailee — To take care 
of chattel.] — Pltf., a guest at defts.* liotel, 
on leaving left a valise & contents 
in charge of the c erk to k(»ep for him till 
his rotmm. Pltf. expected to pay for 


the storage, but it was not shown 
whether defts. intended te make a 
charge. Upon pltf.’s return the valise 
could not be found, & pltf. sued for its 
value & the value of the contents : — 
Held .* treating defts. aa gratuitous 
bailees, their duty was to take the same 


care of the valise as a reasonably pru- 
dent & careful man might fairly be 
expected to take of his own property of 
the like description. — S utherland v. 
Bell & Schiesbl (1911), 18 W. L. .H. 
521.— CAN. 
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G. W. Ry. Co. (1876), 1 Q. B. D. 516 ; Berghelm v. 
G. K Ryf Co/ (1878), 3 C. P. D. 221, C. A. ; Foulkea v. 
Met. Dlst. Ry. Co. (1880), 28 W. R. 526, C. A. ; Shaw v, 
G. W. Ry. CJo., [1894] 1 Q. B. 373 : The Wlnkflold, [19021 
P. 42 a A. ; Harris v. Perry, [19631 2 K. H. 219, C. A. ; 
Wallia V. Q. N. Ry. Co. (Ireland) (1903), 12 Ry. & Can. 
Tr. Caa. 38 ; Shrimpton v. Hertfordsldro County Council 
(1910), 74 J. P. 305, C. A. ; Bath v. Standard Land Co., 
[1911] 1 Ch. 618, C. A.; Attenborough v. Solomon, 
[19131 A. O. 76, H. L. ; Hatton v. Car Maintenance Co. 
(1914), 110 L. T. 765. 

48. Degree of care varies with nature 
of bailment.] — The degree of care required by law 
from a bailee varies with the nature of the bail- 
ment : a gratuitous bailment imposes upon the 
bailee a less degree of responsibility than a bail- 
ment for reward. Whatever the nature of the 
bailment, it appears to have been usual to charge 
generally a duty to use duo care, & a breach of 
that duty. The degree of attention to the safety 
of the thing with which deft, is intrusted is regu- 
lated by a reference to the character he fills 
(BjBLE, J.). — Ross V, Hill (1846), 2 C. Ji. 877 ; 3 
Dow. & L. 788 ; 16 L. J. O. P. 182 ; 7 L. T. O. S. 
112 ; 10 Jur. 435 ; 135 E. R. 1190. 

jinnotaitoiw -Ref d. Abraham v. Bullock (1901), 85 L. T. 
237. Mentd. Talley v. G. W. Ry. Co. (1870). L. R. 6 C. P. 
44. 

49. .] — The failure to exercise 

reasonable care, skill and diligence is gross negli- 
gence. What is reaA>nable varies in the case of a 
gratuitous bailee & that of a bailee for hire. Prom 
the former is reasonably expected such care & 
diligence as persons ordinfirily use in their own 
affairs, such skill as he has. — B ral v. South 
Devon Ry. Co, (1864), 3 H. & 0. 337 ; 11 L. T. 
184 ; 12 W. R. 1115 ; 159 P. R. 560, Ex. Oh. 

Annotations : — Coiisd. Giblin McMullen (1868), L. R. 2 
P. CX 317, P. C. Reid. Grill v. General Iron Screw Collier 
Co. (1866), L. R. 1 (J. P. 600. Mentd. M. H. & L. Ry. Co. 
V, Brown (1883), 8 App. Cas. 703, H. L. Dickson v, 
G. N. Ry. Co. (1886), 18 Q. B. D. 176. C. A. 

50. Where bailor knows bailee’s 
character.] — man may, with respect to his own 
property, encounter risks from views of particular 
advantage, or from a natural disposition of r^ish- 
ness, which would be entirely unjustifiable in 
respect to the custody of goods of another person ; 
but where property is confided to the care of a 
particular person by one who is or may be sup- 
posed to be acquainted with his character, the care 
which he would take of his own property miglii 
be considered as a reasonable criterion. — T he 
William (1806), 6 Ch. Rob. 316. 


is otherwise if they be delivered to B. to keep as his 
own goods, etc. — Kettle v. Bromsall (1738), 
Willes, 118 ; 125 B. R. 1087. 

Annotations: — Distd. Ross v. Hill (1846), 2 O. B. 877. 

Mentd. Gledstane v. Hewitt (1831), 1 Cr. & J. 565 ; Walker 

V. Jones (1834), 4 Tyr. 915. 

63. — .] — Bills of exchange were dtj- 

posited with resp. for the purpose of securing the 
payment of certain other bills given by 0. to applts. 
By the terms of the agreement between the parties 
with respect to the deposit, resp., ** constituting 
himself the volimtary depositary of the bills, ^ 
undertook to be responsible for them to applts. 
“ until the effectual encashment thereof, which 
encashment was entrusted to C.” Resp. signed 
the agreement as “ depositary only.” A^ien the 
bills became due, resp. delivered some of them tx> 
0. for the purpose of being cashed. C. obtained 
payment of & retained the money: — Held: (1) 
there was no breach of duty under the contract on 
the pai't of resp. ; (2) assuming that resp. was 

guilty of negligence in allowing C. free access to 
the chest in which the bills were placed, such 
negligence afforded no ground of action, since it 
was not followed by any consequences affecting 
aj)plts.* interests. — Trefptz v. Canpilli (1872), 
L. R. 4 P. C. 277 ; 9 Moo. P. C. C. N. S. 22 ; 
27 L. T. 252 ; 20 W. R. 842, P. 0. 

54. ^ Banker.] — In an action for 

damages against a bank as bailees for the negligent 
keeping of certain railway debentures placed in 
their care by a customer in the ordinary way of 
their business as bankers, it appeared that the box 
containing the securities (of which the customer 
kept the key) was kept in a strong room in the 
bank with the boxes of other customers & specie 
& other securities belonging to the bank. Access 
to this room was only obtained by passing through 
a compfirtment where a cashier sat by day & a 
messenger slept at night. The strong room had 
two iron doors, which were opened by separate 
keys, which during the day were kept by the 
cashier who occupied the compartment. One of 
the keys wfis kept at night by the cashier of the 
bank, & the other key by another officer of the 
bank. Beyopd this strong room there were two 
other rooms ; in the outer of the two uncoined 
gold & in the inner bullion & unsigned notes were 
kept. The manager of the bank kept tlie key of 
the outer of these rooms, & one of the direcUirs of 
the bank that of the inner. The owner of the box 
had free access to the room where his box was 


Annotation : — Mentd. The Ostscc (1855), 2 Ecc. & Ad. 170, deposited during banking- hours, in the presence of 

one of the bank clerks, when he had occasion to 

51. Bailee must carry out terms of ball- take out coupons from his debentures for collec- 
ment.] — Where an order is given, previously to the tion. While in such custody the cashier of the 
delivery of goods to a bailee, to deal witii (.hem bank abstracted the debentures from the box, &; 
when delivered in a particular manner to which he made away with them : — Held : the bank, as 
assents, & afterwards the goods are delivered to gratuitous bailees, were not bound to exercise 
him, a duty arises on his part on receipt of the more than ordinary care of the deposits intrusted 
goods to deal with them according to the order to them, & the negligence for which alone they 
previously given ^ & assented to, & the law infers would be made liable would have been a want of 
an implied promise by him to perform such duty, that ordinary diligence which a reasonably pru- 

Streeter v. Horlock (1822), 1 Bing. 34 ; 7 dent man took of his own property of the like 
Moore, C. P. 283 ; 130 E. R. 15. description. The application of the term “ gross 

52, Special conditions.] — If goods be dc- negligence,” in the case of gratuitous bailees, con- 

livered by A. to B. to keep safely, B. is answerable sidered & commented on. — Giblin v. McMullen 
for them to A., though he be robbed of them. It (1869), L. R. 2 P. C. 317 ; 6 Moo. P. C. 0. N. S. 


fif* Dog show .} — Exhibiting dogs account let any ono have Rheop.'* Later bailee, even If unpaid, must bestow upon 

at a dog show constitutes a bailment, he allowed a third party to remove the the custody of the thing delivered to 
«, m the absence of negligence : — IleM : sheep, having seen a telegram from pltf. : him the care of a prudent administrator, 
defts. not liable for the death of a dog “ Can remove wire money sharp other- & must at least see that it does not 
from distemper, — Colt art r. Winnipeg wise I must realise sheep reply.” By on perish through his fault. The parties 
INDUSTRIAL Exhibition Assoon.( 1912), error the word “can” had been sub- can derogate from this rule by agree- 
4 D. L. R. 108 ; 21 W. L. R. 471. — CAN. stltuted for ” can’t ” : — Held : It was the ment ; & when a bailor ip warned by the 
_ . duty of deft, to have communicated with bailee that the store whore the goods are 

# Bailee must carry out terms pltf. & ho wasliui le. — M arais v, Ander- placed is liable to inundation from high 

oj oaxlmtrdA — Deft., who had offered to son (1909), E. D. C. 76. — S. AF. tides, he is deemed to have assumed tho 

w<Ke care gratuitously of pltf.’B sheep, risk, — I 'ry v. Quebec Harbour Comrs. 

received a telegram from him ; ** On no 52 i. Special condUions,^ — A (1896), Q. R. 5 Q. B. 340. — CAN. 
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1 . — Depos i t: Suh^secU 2. J 

434 ; 38 L. J. P. C. 25 ; 21 L, T. 214 ; 17 W. B. 
445 ; 16 E. B. 578, P. C. 

Annotations: — Consd. Bulleii v. Swan Electric Engraving 
Co. (1906), 22 T. L. R. 275. Reid. Re National Bank of 
Wales, [1899] 2 Ch. 629, C. A. ; Banbury v. Bank of 
Montreal, [1917] 1 K. B. 409, C. A. Mentd. Re UniM 
Service Co., Johnston’s Claim (1871), 6 Ch. App. 212, 
L.JJ. ; Loose v. Martin (1873), L. R. 17 Eq. 224 ; Lagunas 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392, C. A. 

See, further. Bankers & Banking, Part II., 
Sect. 19, post, 

55 , Honorary treasurer of club.] — 

Deft., the honorary treasurer of a club, received 
on a Monday night from the steward of the club 
£68 in a cigar box, & placed the box containing the 
money in an unlocked cupboard in his bedroom, 
covering it over with a piece of curtain. He 
intended to pay it into the bank on Wednesday 
according to his usual custom, & as much as £3,000 
a year passed through his hands in this way. On 
Tuesday night he found that the money had been 
stolen. In an action by tin; trustees of the club to 
recover the money : — Held : the loss was not 
attributable to want t)f diligence on deft.’s part, & 
he was not liable. — Troke v. Felton (1897), 13 
T. L. K. 252. 

56. Bailee must not grossly neglect 

chattel.] — In the case of a simple deposit without a 
reward the law raises only a promise not gro.ssly 
to neglect or abuse the deposit. — Mytion v. Cock 
(1738), 2 8tra. 1099 ; 93 E. B. 1057. 

57 , Mutilation of chattel.] — A person 

ajjplying to be employed in a public olTice deposited 
with the head of the office a certifical>e of previous 
good character, by way of testimonial, & on his 
ceasing to be so employed, such document was 
returned to him by the head of the t)fficc in a 
mutilated state : — Held : the head of the office 
was not primd facie responsible for the mutilation. 
—Taylor v. Bo wan (1835), 7 C. & P. 70 ; 1 Mood. 
& B. 490. 

Annotation: — Mentd, Rogers v. Macuamara (1853), 17 Jur. 
1166. 

58. -.] — The proprietor of a metro- 
politan stage carriage, before returning to a con- 
ductor employed by him the licence gT*anted to him 
under 6 & 7 Viet. c. 86, wrote on the licence words 
signifying that the conductor had been dismissed 
from his service for dishonesty. To an action 
brought by the conductor for thus writing on the 
licence, complaining that it had been thereby 
damaged, & rendered of no value to him ; — Held : 
it was no answer for the proprietor to plead, by 
way of justification, the truth of what ho had so 
written, as the declaration was not based on any 
libel or slander on pltf., but on the ground that 
deft, had wrongfully & maliciously damaged & 
defaced the licence. — BooERS v. Macnamara 
(1853), 14 C. B. 27 ; 23 L. J. C. P. 1 ; 17 Jur. 1166 ; 

2 W. B. 19 ; 2 C. L. R. 569 ; 139 E. B. 12. 

Annotation : — Mentd. Norris r. Birch, [1895] 1 Q. B. 639. 

69. Evidence of negligence.] — ^A. sent his 

horse, for the night, to B., who turned it. out after 
dark into his pasture field, separated from a field 
of O. by a fence, which 0. was bound to repair. 
The horse, from the bad state of the fence, fell from 
one field into the other, & was killed : — Held : (1) 
B. was a gratuitous bailee, & as such owed it to A. 

59 i. Evidence of negligence.] — 

Pltf., a travelling trader, used to bring 

g oods to dofts. to suU on commission. 

►n one occasion he requested delta, to 
keep the purchase money until ho should 
call for it. Lefts, put the money with 
some of their own in a locked drawer in 
their premises, as they had done before 
to the knowledge of pltf. Three days 
later the money was missed, having prob- 


not to put the horse into a dangerous pasture, & if 
he did not exercise a proper degree of care he would 
be liable for any damage which the horse might 
sustain ; (2 ) turning the horse into a pasture to 
which it was unused after dark was a degree of 
negligence sufficient to render B. liable. — Booth 
V. Wilson (1817), 1 B. & Aid. 59 ; 106 E. R. 
22 . 

Annotations : — Befd. Holgate v. Bleazard, [1917] 1 K. B. 

443. Mentd. Barnes v. Ward (1850), 9 0. B. 392 ; Law- 
rence V. Jenkins (1873), L. R. 8 Q. B. 274 Sneesby v. 

L. & Y. Ry. Co. (1874), L. R. 9 Q. B. 263 Claridge v. 

South Staffordshire Tram Co., [1892] 1 Q. B. 422 ; The 

Winkfleld, [1902] P. 42, C. A. 

60. '.] — In an action of detinue against 

a gratuitous bailee there must be evidence of a 
wi'ongful act, or carelessness on his part, leading 
to the loss. The action for detention supposes 
that deft, has the document or has wrongfully 
parted with it. — Boux v. Wiseman (1857), 1 F. & 
F. 45. 

Storage in place other than that 
agreed on.] — The captain of a ship, to avoid expense, 
accepted the gratuitous offer of defts. to tranship 
some goods temporarily on board one of their 
vessels. The goods were afterwai’ds, without the 
consent of the captain, removed to another vessel 
for the greater convenience of defts., but it was 
unfit to hold the goods, &; they were lost : — Held : 
either this was such a breach of the bailment as 
amounted to a trespass, taking the goods to a place 
to which the owners did not consent to their being 
taken, or defts. must be taken to have retained the 
character of bailees subject <o the obligation to 
take reasonable care, which they had not fulfilled. 
— Ronneberq Falkland Islands Co. (1864), 
17 C. B. N. S. 1 ; 4 New Rep. 243 ; 34 L. J. 0. P. 
34 ; 10 L. T. 530 ; 10 Jur. N. S. 940 ; 12 W. B. 
914 ; 2 Mar. L. C. 30 ; 144 E. B. 1. 

62. .] — Pltf. let his house to 

deft., was allowed by deft, to leave a carriage 
belonging to him in the coach-house to remain 
there with deft.’s own carriages. Some weeks 
after the letting deft, discovered that pltfs.’ 
carriage was infected with moth, & in consequence 
removed it from the coach-house, where his own 
carriages were kept, into an outbuilding in which 
liglit carts were kept. At the end of the letting 
pltf. found his carriage damaged by damp & 
mildew owing to the unsuitability of the building 
in which deft, had kept it. A verdict for £20 
having been found for pltf. : — Held : there was 
sufficient evidence of negligence on the part of 
deft, to sustain the verdict. — T urner v. Merry- 
lees (1892), 8 T, L, R. 695. 

See, also. Nos. 161 — 163, post. 

63. Act of bailee to prevent Injury.] — ^Wine, in 
pipe & bottles, had been deposited by C. for pltf. 
in deft.’s cellar, by her leave. C. became bkpt., &, 
his assignees claiming the wine, pltf.’s solrs. 
warned deft., by letter, in Dec., 1826, not to give 
it up to any person unauthorised by them. Deft, 
kept the wine, & bottled part of it at, or soon after, 
the end of 1826, at which time it was becoming 
injured by remaining in the wood. There was no 
evidence of any arrangement between pltf, & deft, 
as to the bottling ; — Senible : in these circum- 
stances the bottling was not an improper act by 
deft. — P hilpott v, Kelley (1835), 3 Ad. & El. 


ably been stolen by a visitor : — Hetd : 
defts. as OTatuitons bailees had exer- 
cised duo diligence & were not liable.-— 
Wong Kwau Keb v. The Woonq 
Thing (1916), 11 Hong Kong, 89. — 
HONG KONG. 

69 il. .3 — ^Pltf. sent a sow to 

be served by a boar in charge of his 
servant, Sc the sow remaining overnight 


(at deft.’s instance) was put by pltf.’s 
servant & deft, into a proper stye in a 
disused labourer’s cott^o, not belong- 
ing to deft. During the night the sow 
got choked between the bars of the gate 
of the plgstye : — Heil : deft., who acted 
as a gratuitous bailee, was not guilty of 
such negligence as to entitle pltf. to 
recover. — S ullivan v. Kelleher (1396), 
30 1. L. T. Jo. 205.— IR. 
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106 : 1 Har. & W. 134 ; 4 Nev. & M. K. B. 611 ; 
4 L. J. K. B. 139 ; 111 B. R. 353. 


Annotations : — Reid. Parry v. Roberts (1835), 3 Ad. & El. 
IIST Mentd. Plant v. CottorUl (1860), 5 H. & N. 430. 


64. Onus on bailor to prove negligence.] — 

Pltf. deposited a picture witii defts. for safe keep- 
ing, on his asking for its return t^ee years 
afterwards they were unable to find it. In an 
action brought by pltf., defts. gave evidence that 
in their belief the picture, which they had under- 
taken to take care of without reward, had been 
burnt in a fire which had occurred on their pre- 
mises : — Held : the verdict given for pltf. must be 
set aside & a new trial be had, as there had been 
nothing more than a primd facie case of negligence 
against defts., & to make them liable there must 
be direct evidence of negligence on their part. — 
PowKLL V, Graves & Co. (1886), 2 T. L. B. 
663. 


Annotations : — Apld. Bullcn v. Swan Electric Engraving Co. 

(1906), 22 T. L. R. 275. Refd. Bullon v. Swan Electric 

Engraving Co. (1907), 23 T. L. U. 258, C. A. 

65. Onus on bailee — Loss ol goods.] — Where 
goods are given into the sole custody of a person 
& accepted by him as bailee, & they are lost while 
in his custody, the onus lies upon him to show 
circumstances negativing negligcmce on his part. — 
Phipps v. New Claridge’s Hotel, Ltd. (1905), 22 
T. L. R. 49. 


Annotation : — Reid. Travor.s v. Cooper, [1915] 1 K. B. 73, 
C. A. 


66. Loss of bailee’s own goods.] 

A coffee-house keeper having custody of money 
without reward lost it. He had put it, with a 
larger sum of money of his own, into his cash-box, 
which was kept in his tap-room, which had a bar 
in it, & was open on a Sunday, but the rest of his 
house, which was inhabited, was not open on 
Sunday, & the cash-box, with his own & pltf.’s 
money, had been stolen on that day. In assump- 
sit the judge left it to the jury whetlier deft, was 
S^ilty of CToss negligence, & he told them that the 
loss of deit.’s own money did not necessarily prove 
reasonable care. The jury having found for pltf. ; 
— Held: (1) the question of gi’oss negligence was 
properly left to them ; (2) there was evidence upon 
which they might find for pltf. — Dooriman v, 
Jenkins (1834), 2 Ad. & El. 256 ; 4 Nev. & M. 
K. B. 170 ; 4 L. J. K. B. 29 ; 111 E. R. 99. 

Annotations : — Reid. Giblin v, McMuUon (1868), L. R. 2 P. C. 
317, P. C. ; Whitehouso v. Pickett, (1908 J A. C. 357, 


H. L. ; Newman v. Bourne & Hollingsworth (1915), 31 

T. L. A. 209. Mentd. Balfo v. West (1853), 13 O. B. 466. 

67. Bailee having taken reasonable 
care need not show how loss occurred.] — ^A gratui- 
tous bailee must show that the loss occurred 
through no want of reasonable care on his part, 
but need not show that he knew how the loss 
happened. 

Pltf. left certain engraving plates in the custody 
of defts., in circumstances which imposed upon 
them the duty of taking as much care of theui as a 
reasonable man would take in the case of his own 
goods. While in defts.’ cust/ody the plates were 
taken away by some one & lost. There was no 
evidence to show how they were taken away, but 
defts. proved that the plates were kept in a proper 
place & under the charge of proper persons, & that 
the arrangements for their safe keeping were 
reasonably sufficient : — Held : defts. had proved 
that they had used such care in the custody of the 
plates as a reasonable man would use in the case 
of his own property, & they were not liable. — 
Bullfn V. Swan Electric Engraving Co. (1907), 
23 T. L. R. 258, C. A. 

Annotation : — Consd. Wioho v. Dennis (1913), 29 T. L. R. 

250. 

68. Injury to goods.] — An agreement was 

made for the purchase of a pony by pltf. from 
defts., &; it was arranged that the pony should be 
left in the custody of defts. for some days. While 
the pony remained in the custody of defts. it was 
injured, <fe pltf. claijued to recover damages in 
iHispect thereof. Defts. did not show how the 
injuries were caused, or establish that they had 
taken reasonable care of the pony : — Held : defts. 
were liable, inasmuch as they were, as gratuitous 
bailees, under an obligation to take such care of 
the pon^r as a reasonably prudent owner would 
take of his own property, & they had failed to show 
that they had taken such care of the pony. — 
Wiehe V. Dennis Brothers (1913), 29 T. L. R. 
250. 

69. Chattel ceasing to exist.] — Where a man 
lends a horse to another, & the horse dies without 
any default o/* negligence of the bailee before 
request made by the bailor for redelivery, the 
bailee is discharged. — Williams v, Lloyd (1628) 
W. Jo. 179 ; 82 E. R. 95. 

Annotations : — Expld. Touteng v. Hubbard (1802), 3 Bos. & 

P. 291. Consd. Taylor v. Caldwell (1863), 3 B. & S. 826. 

Reid. Horlock v. Beal, [1916] 1 A. C. 486, H. L. Mentd. 

Coggs V. Bernard (1703), 2 Ld. Rayin. 909. 


64 i. Onus on bailor to prove negli’ 
genee.] — Pltf. on leaving deft.’s inn, aftoi 
payii^ his bill, was allowed to leave a 
box in the room of the inn used for 
storing luggage, etc. Pltf. did not call 
for the box for several weeks afterwards, 
when It was discovered that it was lost ; 
there was no other evidence of any 
negligence In the matter ; — Held : pltf. 

recover. — P alin v . Reid 
(1884), 10 A. R. 63.— CAN. 


94 ii. — —.] — Pltf, a traveller, asked 
penmssion to leave ms valise with deft., 
a hotel-keeper, & on being allowed to do 
so went away & did not return to lodge 
m the honse. On his return the next 
day the valise had disappeared. There 
^ proof of bad faith on the part 
Si+i u ^®[“<hord or Ids servants : — Held : 

action agednst the landlord 
as the delivery to him was 

— Holmes v. Moore 
(1867). 17 L. C. R. 143.— CAN. 


66 J. Oni^ on bailee — J^ss of goods, 
H.’s screw-house to 
placed in B.*8 godov 
B. 8 durwon kept the key of the godov 
dunnage ; no rent was p 
room, but on sevoral oc 
cotton had been left 
lor some time in the godown 


removed unscrewed, rent had been 
paid ; & it was for the mutual interest of 
both parties that the cotton should be 
so kept. The custom was that the 
screwing charges should bo paid by the 
purcliasers of cotton, to whom it was 
delivered by B., by the direction of the 
vendors. In an action by A. for the 
non-delivery of some of Ids cotton : — 
Hdd : B. was a gratuitous bailee of the 

?oodfl & he was only bound to account 
or the manner in wldch they had been 
kept, wldch he had satisfactorily done. — 
Moolchand V. Robinson (1868), 1 
B. L. R. 68.— IND. 

66 ii. ,] — Gircumstanoes (see 

supra) in which held non-produouon 
of the valise was primd fade evidence 
of negligence, & the onus was on defts. 
to show that the loss occurred notwith- 
standing they had used proper care, & 
as they had given no evidence to dis- 
place the presumption of negligence, 
pltf. entitled to recover the value of the 
valise & its contents. — Sutherland v. 
Bell & Schibsel (1911), 18 W. L. R. 
521.— CAN. 

66 Ui. .1 — ^Pltf. gave to deft. 

money for safe keeping, & deft, agreed 
to BO keep it for her. When pltf. re- 


quested the return of the money, deft, 
alleged it had been stolen from him. 
Hi.s own evidence of the theft was un- 
supported : — Held : deft, was a gratui- 
tous bailee, 8c the onits which was upon 
him to excuse himself for the non- 
return of the money was not satisfied 
by his evidence. — Skch v . Rodntckk 
(1915), 32 W. L. R. 505 ; 9 W. W. R. 
244 ; 25 D. L. R. 757 ; 25 Man. L. R. 
685 —CAN. 

67 i. Bailee having taken 

reasonable care need not show how loss 
occurred.] — Ht^sps., butchers, had pigs 
killed by applts., as they wore bound to 
do by city regulations, which pigs they 
had the right to leave, free of charge, 
in applts.^ refrigerators during the 
following night & for at least twelve 
hours. During the night a fire consumed 
the abattoirs & destroyed the moat. 
The deposit of the meat was not a 
necessary deposit : — Held : applts. hav- 
ing proved that they had exercised 
prudent care upon the preservation of 
the meat, & that the fire had happened 
without their fault, were not responsible 
for the loss, & hod not to show the origin 
of the fire. — Compaonie de l*Union 
DKS Abattoirs de Montreal v . Lbduo 
(1900), Q. R. 10 Q. B. 289.— CAN, 



64 


Bailment, 


Sect 1» — Deposit : Suh-aeda. 2, 3 cfe 4.] 

70. Goods stolen.] — Jf goods are accepted to be 
kept as the baUco would keep his own proper 
goods, if the goods are stolen the bailee shall not 
answer for them. — Southcote’s Case (1601), 4 
Co. Kep. 83 b ; 76 E. R. 1061 ; sub nom. Southcot 
V, Bennet, Cro. Eliz. 816. 

Annotations: — Dbtd. Coggs v. Barnard (1703), 1 CJom. 133. 
Refd. Kettle v. Bromsall (1738), Willee, 118 ; Peek v. 
Nortli Staffordshire Ry. Co. (1863), 10 H. L. Cas. 473, 
H. L. Mentd. Symons v. Parknoll (1629), Palm. 623 ; 
Paradine v. Jane (1647), Aleyn, 26 ; Nicholls v. More 
(1661), 1 Sid. 36 ; Lane v. Cotton (1700), 1 Com. 100 ; 
Hartop V. Hoare (1743), 3 Atk. 44 ; Austin v. M. S. & L. 
Ry. Co. (1852), 10 C. B. 454 ; Donald v. Suckling (1866), 
L. R. 1 Q. B. 685 ; Harris v. Perry, 119031 2 K. B. 219. 
C. A. ; Shrimpton v Hertfordshire County Council (1910). 
74 J, P. 305, C. A. 

71. .] — If money or goods be deposited 

with a person to keep generally, without any 
reward for so doing, & he is robbed of them, he is 
not answerable. — R. v, Hertford (Viscount) 
(1681), 2 Show. 172 ; 89 E. R. 870. 

72. .] — CoGGS V. Bernard, No. 47, ante. 

73. .] — Troke V. Pulton, No. 55, ante. 

74. Bailee may act by agent.] — bailee is not 
bound to keep goods always in his own hands. 
He is to keep them a.s his own, & take the same 
care ; if a man lodged trust money with a banker, 
if lost in many cases the ct. has discharged the 
trustee, especisdly if lost out of the banker’s hands 
by robbery (Lord Hardwicke, C.). — Jones v. 
Lewis (1751), 2 Ves. Sen. 240 ; 28 E. R. 155. 

Annolationa : — Mentd. Brown v. Sewell (1853), 11 Hare, 49 ; 
Boatock r. Floyer (1865), 35 L. J. Ch. 23 ; Job r. Job 
(1877), 6 Ch. D. 562. 

Actions by & against third parties.] — See 
Part IV., sect. 2, post. 


Sub-sect. 3. — Goods sent for Sale or Return 
OR for Sale on Commission. 

See Sale of Goods. 


Sub-sect. 4. — Goods Found. 

75. Rights of finder against all but true owner 
— Damages — Presumption as to value.] — Pltf., be- 
ing a chimney sweeper’s boy, found a jewel & 
carried it to the shop of deft., a goldsmith, to know 
what it was, & delivered it into the hands of the 
apprentice, who, imder pretence of weighing it, 
took out the stones, & called to the master to let 
him know it came to three half-pence. The 
master offered the boy the money, who refused to 
take it, & in.sisted to have the thing again, where- 
upon the apprentice delivered him back the socket 
without the stones. In trover against the master : — 
Held : (1) the finder of a jewel, though he did not 
by such finding acquire an absolute property or 
ownership, had such a property as would enable 
him to keep it against all but the rightful owner, & 
might maintain trover ; (2) several of the trade 
having been examined to prove what a jewel of 
the finest water that would fit the socket would be 
worth, the jury, unless deft, produced the jewel, 
& showed it not to be of the finest water, should 
presume the strongest against him, & make the 
value of the best jewels the measure of their 


damages. — ^A rmory v. Delamibie (1722), 1 Sti 
606 ; 93 E. R. 664. 

Annotations : — As to (1) Apld. Webb v. Fox (1797), 7 Te 
Rep. 391 ; Sutton v. Buck (1810), 2 Taunt. 302 : Bridi 
V. Hawkc6worth(1851), 21 L. J. (J. B. 75. Consd. Buck] 
V. Gross (1863), 3 B. & S. 666. Apld. Bourne u. Fosbroo 
(1865), 18 C. B. N. S. 615. Refd, Burton v. Hugl 
(1824), 9 Moore, C. P. 334 ; Taylor v. Haygarh t(184 
8 Jur. 135 ; White v. Mullett (1861), 6 Exch. 713 ; Chow 
V. Baylis (1862), 31 Beav. 351 ; R. v. Gardner (1862), 
New liep. 107 : Mussamat Sundar v. Mnssamat Parb 
(1889), 5 T. L R. 683, P. C. : The Winkheld, [1902] P. 4 
O. A. ; Eastern Construction Co. v. National Trust Co. 
Schmidt, [1914] A. C. 197, P. C. As to (2) Apld. Lupton 
White (1808), 15 Ves. 432, L. C. Folld. Mortimer v. Crado 
(1843), 12 L. J. C. P. 166. Apld. Dean v. Thwaite (1855), 
Beav. 621 ; Gray r. Haig (1855), 20 Beav. 219 ; Williaj 
V. WilliamB (1863), 33 Beav. 306. Refd. Wentworth v, Llo 
(i864), 10 H. L. Cas. 589, H. L. ; Hammersmith & Ci 
Ry. Co. V. Brand (1869), L. R. 4 H. L. 171, H. L. ; Wils 
V. Northampton & Banbury Jimction Ry. Co. (1874), 

L. J. Ch. 503, C. A. ; Plasycoed CoJlierios Co. v. Partridj 
Jones (1912), 81 L. J. K. B. 723, D. C. Mentd. Whitehc 
V. Harrison (1844), 6 Q. B. 423 ; Broadbent v. Imperi 
Gas Co. (1857), 7 D© G. M. & G. 436, L. C. ; TaunU 
Election Petition (1869). 21 L. T. 169 ; Daniel v. Rogei 
[1918J 2 K. B. 228, C. A. 

76. .] — A finder of a chattel can succes 

fully maintain an action against any person exce] 
the true owner, who may dispossess him of it. 
person possessed of a chattel has a good title ; 
against every stranger, & any f)ne who takes 
from the possessor having no title in himself is 
wrongdoer, & cannot defend hiinscdf by showii 
that the real title was in some third person (Lon 
Campbell, C.J.). 

A finder in actual possession of a chattel, tl 
property of another, can recover its value in £ 
action of trover against a wrongdoer who takes 
from him (Crompton, J.). — Jeffries v. 
Western Ry. Co. (1856), 5 E. & B. 802 ; 25 L. . 
Q. B. 107 ; 26 L. T. O. S. 214 ; 2 Jur. N. S. 23 
4 W. R. 201 ; 119 E. R. 680. 

Anfwtations : — Apld. Baggalloy v. Davey (1857), 29 L. T. 0. 1 
211 ; The Winkficld (1901), 71 L. J. P. 21, C. A. ; Eastci 
Construction Co. National Trust Co. & Schmidt, 1191 
A. C. 197, P. C. Refd. Ghuiwood Lumber Co. v. PlilHip 
[1904] A. C. 405. 1\ C. Mentd. lYeslmoy v. Wells (1857 
26 L. J. Ex. 129. 

77. Money found In shop.] — A perso 
entering a shop found on the floor a bundle ( 
bank-notes, which had been accidentally droppe 
there by a stranger. The party who lost thei 
could not be found : — Held : as against every ou 
but the true owner, the property in the noU 
belonged to the finder & not to the owner of tlj 
shop, notwithstanding the fitjder had, immediaiel 
on picking up the bundle, handed it over to th 
latter, with a view to its being restored to the trn 
owner if he should return , & the owner of the slio 
had advertised the finding in the newspaper, th 
finder not having intended to waive his title, i 
having, before he demanded the notes back, offeree 
to repay the expense of the advertisements, & t 
indemnify the shoi)keei)er against any claim.— 
Bridges v. Hawkeswortit (1851), 21 L. J. Q. I] 
75 ; 18 L. T. O. S. 154. 

Annotation : — Distd. South Stallordshiro Water Co. i 
Sharman, [1896] 2 Q. B. 44. 

78. Who Is a finder.] — Various quanti 

ties of tallow, the property of different persons 
were deposited in warehouses on a bank of tlr 
Thames. A fire took place, in consequence o 
which the tallow melted & flowed down into th( 
main sewers, & thence into the river, from whicl 
several portions of it were unwarrantably taken 
different persons. A., one of those persons, sole 
some of it to B., but it was taken from him by th< 
police, & he was charged before a police magistrate 
with the possession of tallow supposed to have beei 


70 i. Goods stolen.^ — A depositary Is are left In the care of any one, & the are stolen, ho is answerable for theh 
held to give the thing in his charge the latter. Instead of placing them in his safe, loss to tho depositor. — Pakent v. 
care of a prudent man, & when jewels deposits them in a cash register, & they Plante (1912), 19 R. L. 349. — CAN. 
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stolen or unlawfully obtained. The magistrate 
dismissed the charge, but ordered the taUow to be 
detained, imder Metropolitan Police Cts. Act, 
1839 (c. 71), 8. 29, & it was sold by direction of the 
Comr. of Police before the twelve months limited 
by s. 30 of that Act had expired. 0. having pur- 
chased the tallow from the police i—^Held : A. had 
no property in the tallow entitling him to maintain 
an action against C. for its conversion. 

Possession alone is sufficient to maintain trover 
or trespass against a wrongdoer who takes 
property from a person having possession of it. It 
IS not clear that pltf., or the person from whom he 
purchased this tallow, was a finder of it. He is 
more in the position of a person who has unlawfully 
or feloniously, perhaps the latter, obtained posses- 
sion of it, whereas the term finder means an 
innocent finder (Crompton, J.). — Buckley v. 
Gross (1803), 3 B. & S. 506 ; 1 New Rep. 357 ; 32 
L. J. Q. B. 129 ; 7 L. T. 743 ; 27 J. P. 182 ; 9 Jur. 
N. S. 986 ; 11 W. R. 405 ; 122 E. R. 213. 

Annoiationa : — Distd. Bonmo v. Fosbrooke (1865), 18 C. B. 

N. S. 515. Refd. lie Lushington, Ex p. Otto, [1894] 1 

Q. B. 420. Mentd. Sponce v. Union Marino Inece. (1868), 

L. R. 3 C. P. 427 ; Sandomau v. Tyzack. &. Branfoot 

S.S. Co., [1913] A. C. 680, H. L. ; Sinclair v. Brougham, 

[1914] A. C. 398, H. L. 

79. Goods found on demised property — Rights 
of lessor.] — In land demised to a gas co. for ninety- 
nine years, with a reservation to the lessor of all 
mines & minerals, & covenants under which the 
lessees were authorised to erect a gasholder & 
other buildings, a prehistoric boat, embedded in the 
soil six feet below the surface, was di.scovered by the 
lessees in the course of excavating for the founda- 
tions of the gas-works : — Held : the boat, whether 
regarded as a mineral or as part of the soil in which 
it was embedded when discovered, or as a chattel, 
did not pass to the lessees by the demise, but was 
the property of the lessor, though he was ignorant 
of its existence at the time of granting the lease. — 
Elwes V, Brigg Gas Co. (1880), 33 Ch. D. 502 ; 55 
L. J. Ch. 734 ; 55 L. T. 831 ; 35 W. R. 192 ; 2 
T. L. R. 782. 

Annoiaiion : — Refd. South Staffordshiro Waterworks Co. 

V. Sharman (1896), 74 L. T. 761. 

80. Goods found on land or property— Rights of 
land or property owner.] — The possessor of private 
land is generally entitled as against the finder to 
chattels found on the land. 

Deft., while cleaning out, under pltfs.* orders, 
a pool of water on their land, found two rings. He 
declined to deliver them to pltfs., but failed to dis- 
cover the real owner. In an action of detinue : — 
Held : pltfs. were entitled to the rings. 

Where a person has possession of a house or land, 
with a manifest intention to exercise control over 
it & the tilings which may be upon or in it, then if 
something is found on Giat land, whether by an 
employee of the owner or by a stranger, the pre- 
sumption is that the possession of that thing is in 
ttie owner of the locus in quo (Lord Russell op 
Killowen, C.J.). — South STAPPORDsniRE Water 
Co. V. Sharman, [1890] 2 Q. B. 44 ; 05 I.. J. Q. B. 
400 ; 74 L. T. 701 ; 44 W. R. 053 ; 12 T. L. R. 402 ; 
40 Sol. Jo. 532. 

Arm^cU^ :^Apld. Johnson v, Pickoringr & Norton, [1907] 

* J*.# x>> 437« 

81. Goods or money found in article bailed for 
repair ^Larceny.] — A bureau was delivered for the 
purpose of repairs to a person, who discovered 
money in a secret drawer, & converted the money 

mjf- : that amounted to larceny. 

ihis bureau being delivered to deft, for no other 
repair, if he broke open any part. 
Which It was not necessary to touch for the purpose 
01 repair, but with an intention to take & appro- 
priate to his own use what he should find, the^t is a 
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felonious taking, as not beinpf warranted by the 
urpose, for which it was delivered. If a pocket 
ook cont€dning bank notes was left in the pocket 
of a coat sent to be mended, & the tailor took the 
pocket book out of the pocket & the notes out of 
the pocket book, that is a felony. So, if the pocket 
book was left in a hackney coach, if ten people 
were in the coach in the course of the day, & the 
coachman did not know to which of them it be- 
longed, he acquires it by finding it, but not being 
intrusted with it for the purpose of opening it ; & 
that is a felony (Lord Eldon, C.). — Cartwright 
V. Green (1803), 8 Vos. 405 ; 2 Leach, 952 ; 32 
E. R. 412. 

Annoiaiiona Polld. Meny v. Groon (1841), 10 L. J. M. C. 

154. Consd. B. V, Ashwell (1885), 16 Q. B. D. 190, C. 0. R. 

Reid. R. V. Kerr (1837), 8 C. & P. 170 : Brid^res v. Hawkea- 

worth (1851), 21 L. J. Q. B. 75. Mentd. R. v. Reed (1842), 

6 J. P. 206 ; Hill v. Campbell (1875), L. R. 10 C. P. 222 ; 

Webb V. East (1880), 5 Ex. D. 108, O. A. 

82. Goods or money found In article bought — 
Larceny.] — A person purchased, at a public auction, 
a bureau in which he afterwards discovered, in a 
secret drawer, a purse containing money, which he 
appropriated to his own use. At the time of^ the 
sale no person knew that the bureau contained 
anything whatever : — Held : if the buyer had 
express notice that the bureau alone, & not its 
contents, if any, was sold to him, or if he had no 
reason to believe that anything more than the 
bureau itself was sold, the abstraction of the money 
was a felonious taking, & he was guilty of larceny, 
in appropriating it to his own use, but if he had 
reasonable ground for believing that he bought the 
bureau with its contents, if any, he had a colourable 
right to the property, & it was no larceny. — Merry 
V. Green (1841), 7 M. & W. 623 ; 10 L. J. M. C. 
154 ; 151 E. R. 916. 

Annotations: — Consd. R. v. Thnrborn (1849), 18 L. J. M. C. 

140, 0. O. R. Distd. Bridges v, Hawkesworth (1851), 21 

L. J. Q. B. 75. Consd. R. r. Ashwell (1885), 16 Q. B. D. 

190, C. C. R. Refd. R. v, Reed (1842), 6 J. P. 206. 

83. Duties of finder — Must not abuse goods 
f ound. ]— -When a man comes to goods by trover, 
he has liberty to take possession of them, but he 
cannot abuse them, kill them, or convert them to 
his own use, or make any profit of them, & if ho do, 
it is great reason that he be answerable for the 
same, but if he lose such goods afterwards, or they 
be taken from him, then lie shall not be charged, for 
he is not bound to keep them (Anderson, J.). 

If a man finds my horse, & rides upon him, 
whereby he becomes lame, or otherwise by exces- 
sive travel mLsuseth him, so as my horse is the 
worse thereby, he may be ready to deliver me my 
horse, & yet this action will lie, for such an abusing 
of the horse is a conversion to his own use 
(Windham, J.). — Vandrink & Archers Case 
(1590), 1 Leon. 221 ; 74 E. R. 203. 

84. Not liable for decay.] — In trover 

& conversion for six barrels of butter, the count was 
that they came t>o the hands of deft. & after the 
trover they were impaired & decayed by reason of 
negligent custody ; — Held : no action, for he who 
found goods was not bound to preserve them, but 
if goods were used & by usage made worse, action 
would lie. — Mosgrave v. Agden (1591), Owen, 141 ; 
74 E. R. 960 ; suh nom. Walgrave r. Ogden, 1 Leon. 
224 ; suh nom. Mulgrave v. Ogden, Cro. Eliz. 219. 

85. Finder losing goods found whether liable— 
Tender. ] — If a man finds goods & loses them again 
he is not liable in trover. Nor is a man liable if he 
tenders the goods on action being brouglit. — 
Johnson v, Jones (1020), Beni. 170 ; 73 E. R. 
1032. 

86. Negligence.] — ^Pltf. went to defts.’ shop 

on a Saturday to buy a coat. She was wearing a 
coat fastened with a dnxmond brooch, & she took 
the coat off & put it on % class c''" '' the brooch 

p 
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by the side of it. Vii^en leaving she forgot the 
brooch, & it was handed by an assistant to the 
shopwalker, who put it in his desk. On the 
following Monday morning it could not be found. 
By defts.* rules it ought to have been taken to their 
lost property office. In an action bv pltf. against 
defts. for negligence, the judge at the trial found 
that defts. had not exercised proper care, & he 
awarded pltf. damages : — Held : there was evi- 
dence to support the judge’s finding. — N ewman v. 
Bourne & Hollingsworth (1915), 31 T. L. B. 
209. 

87. Finder not bound to take custody of goods 
found — ^Must deliver up to owner if he does.] — 

When a man finds goodi, if he dispossesses himself 
of them, by this he shall not be discharged, for he 
who finds goods is bound to answer him for them 
who has the property ; & if he deliver them over 
to any one, unless it be to the right own<;r, he shall 
be charged for them, for at the first it is in his 
election, whether he will take them or not into his 
custody, but when he lias t hem one only has then 
right to them, & he ought to k<* p them safely. If 
a man finds goods, if he be wist*, he will search out 
the right owner of them, so deliver them to him ; 
if the owner comes to him, ife demands them, & he 
answers him, that it is not known to him whether 
he be the true owner of the* goods, <u* not, & for 
this cause he refuses to deliver them, this refusal 
is no conversion, if he keeps them for him. — 
ISAACK V. Clark (1615), 2 Bulst. 300 ; Moore, K. B. 
841 ; 1 Roll. Rep. 120 ; 80 E. R. 1143. 

Annotations : — Mentd. Manby v. Scott (1662), O. Bridg. 229, 

Ex. Ch. ; Cooper v. Willomatt (1845), 1 C. B. 672 ; Cle- 
ments V. Flight (1846), 16 L. J. Ex. li : Hollins v. Fowler 

(1875), L. K. 7 H. L. 757, H. L. ; Garland v. Carlisle 

(1837), 4 Scott, 587. 

88. Finder must deliver up to owner — No lien 
for keep.] — Trover lies for a dog that was lost, & 
which deft, refuses to deliver, unless paid for his 
keeping. — B instbad v. Buck (1770), 2 Wm. Bl. 
1117 ; 90 E. R. 000. 

Annotation: — Reid. Nicholaon v. Chapman (1793), 2 Ily. Bl. 

254. 

89. .] — A quantity of timber, placed 

in a dock on the bank of a navigable river, being 
accidentally loosened, was carried by the tide to a 
considerable distance, & left at low water upon a 
towing path. A. finding it in that situation, 
voluntarily conveyed it to a place of safety, 
beyond the reach of the tide at high water ; — 
Held : A. had no lien on the timber for the trouble 
or expense to which he might have put himself 
in the carriage of it, but was liable to an action of 
trover, unless he delivered it up to the owner on 
demand, though nothing were tendered him by the 
owner by way of compensation : — Semble : in such 
a case A. might maintain an action against the 
owner for a compensation. 

It is a case of mere finding, & taking care of the 
thing found for the owner. This is a good office, 
& meritorious, at least in the moral sense of the 
word, & certainly intitles the party to some 
reasonable recompense from the bounty, if not 


from the justice of the owner, & of which, if it wero 
refused, a ct. of justice would go as far as it could 
go, towards enforcing the payment. So it would 
be in every other case of finding that can be stated, 
the claim to the recompense differing in degree, but 
not in principle (Eyre, O.J.). — Nicholson v. 
Chapman (1793), 2 Hy. Bl. 254 ; 126 E. R. 530. 

Annotations : — Mentd. Vivian v. Mersey Docks Board (1869), 
L. 11. 5 C. P. 19 ; Hingston v. Wendt (1876), 1 Q. B. D. 367, 
D. C. : Aitchison v. Lohro (i879), 4 App. (3aa. 755, H. L. ; 
Peruvian Guano Co. v. Dreytus (1887), [1892] A. C. 170, n. : 
Gwilliam v. Twist, [18951 2 Q. B. 84. C. A. ; The Gas Float 
Whitton, No. 2, [18961 P. 42, C. A. 

See, further. Lien. 

90. Person In possession when goods lost.] 

— Possession under a general bailment is sufficient 
title for pltf. in trover. 

Pltf. bought Sc paid for a ship stranded on the 
English coast, but the transfer was not regular. He 
tried to save her, but she went to pieces, & deft, 
possessed himself of parts of the wreck, which 
drifted on his farm : — Held : xdtf.’s possession 
enabled him to recover for them in trover. — 
Sutton v. Buck (1810), 2 Taunt. 302 ; 127 E. R. 
1094. 

Annotations: — ^Refd. Burton v. Hughes (1824), 2 Bing. 173 ; 
Dunwich Corpn. v. Sterry (1831), 1 B. & Ad. 831 ; Daniel 
V. IlogePB, [1918] 2 K. B. 228, C. A. Mentd. The Gas Float 
Whitton. No. 2, [1895] P. 301 ; The Winkiiold, [1902] 

P. 42, C. A. 

91. Finder may protect goods found.] — The 

finder of goods is justified in taking steps for their 
protection & safe custody until he finds the true 
owner ; & it is no conversion if he bond fide removes 
them to a place? of security (Blackburn, J.). 
Hoixins V. Eowler (1875), L. R. 7 H. L. 757 ; 

L. J. Q. B. 109 ; 33 L. T. 73, H. L. 

Annotations: — Refd. Hiort v. Bott (1874), 30 L. T. 25; 
(jonBolidatud Co. v. Curtis, [1892] 1 Q. B. 495. Mentd. 
England v. Cowloy (1873), L. II. 8 Exoh. 126 ; Arnold v. 
Cheque Bank, Arnold v. City Bank (1876), 1 C. P. D. 578 ; 
Lindsay v. Cundy (1876), 1 Q. B. D. 318 ; Ircdale u. 
Kendall (1878), 40 L. T. 362 ; Cochrane v. Kyinili (1879), 
40 L. T. 744, C. A. ; Glyn v. East & West India Dock Co. 
(1880), 6 Q. IS. D. 475, C. A. ; Tumor v. Hockey (1887), 
56 L. J. Q. B. 301, D. C. ; McEntire v. Potter (1889), 22 

Q. B. D. 438 ; Barker v. Furlong, [1891] 2 Ch. 172 ; 
New York Browories Co. v. A.-(r., [1899] A. C. 62, H. L. ; 
Didisheim v. London & Westminster Bank, [1900] 2 Ch. 
15, C. A. ; Winter v. Bancks (1901), 84 L. T. 504 ; Mansell 
V. Valley Printing Co., [1908] 1 Ch. 567 : Morisou v. 
London County & Westminster Bank, [1914] 3 K. B. 356, 
C. A. 

92. Duty of finder to seek owner — Larceny.] — 

1 A servant indicted for steiUing banknotes, the 
property of her master, in his dwelling-house, set- 
up, as her defence, that she found them in the 
assage, & not knowing to whom they belonged, 
ept them to see if tixey were advertised ; — Held : 
she ought to have inquired of her master whether 
they were his or not, & noi^ having done so, but 
having taken them away from the house, siie was 
guilty of stealing them. — R. v. Kerb (1837), 8 
C. & P. 170. 

Annotations: — Mentd. Bridges v. Hawkesworth (1851), 15 
Jut. 1079 ; Ibrahim v. H., [1914] A. C. 599, P. C. 

93. Appropriation by finder — When larceny.] 

— If a man finds goods that are actually lost, or 
are reasonably supposed by him to have been lost, 


PART II. SECT. 1, SUB-SECT. 4. 

92 i. Duty of finder to seek owner — Evd- 
dence of negligence.] — R. was employed 
by the promoters of a political demon- 
stration to drive B. &; others to a meet- 
ing, but had not been hired by his passen- 
gers. B. had a plaJd with him in the 
carriage & left it there. The plaid was 
not marked. He next day R., not knowing 
to whom it belonged, took it to the 

S orson who had employed him to be 
elivored to the owner, but it never was 
delivered & was lost. B. subseiuently 
applied to R., for it, but was received 


with abusive language : — Held : R. was 
at most a bailee by finding, & as such was 
not guilty of any culpable negligence. — 
Ramsay v. Bell (1872), 1 P. E. I. 417. 
—CAN. 

93 i. Appropriaiion hy finder — When 
larceny.] — Prisoner’s child found six 
sovereigns in the street, wlilch she 
brought to .pri soner. The latter counted 
the money & told some bystanders that 
the child had found a sovereign &; 
offered to treat them. Prisoner & the 
child then went down the street to the 
place where the child had found the 


money & found a half sovereign & a bag. 
Two hours afi-erwards the owner made 
hue & cry in the vicinity, & on the same 
evening prisoner was told that a woman 
had lost money. Prisoner told her 
informant to mind her own business & 
gave her a half sovereign for herself. 
Prisoner admitted on arrest that she 
had got tho money from the child : — 
Held : these facts did not warrant a 
conviction for larceny, as there was 
nothing to show that at the time of 
finding prisoner had reason to think that 
tho owner could be found. — R. v. 
Deaves (1869), 11 Cox, O. C. 227. — IR. 
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& appropriates thieni with intent to tsike the entire 
dominion over them, really believing, when he 
takes them, that the owner cannot be found, it is 
not larceny. Nor is it larceny if, after having so 
taken them, he obtains knowledge of the owner- 
ship, Sc then appropriates them to his own use, but 
if he takes goods so lost, or supposed to be lost, 
reasonably believing at the time of taking that the 
owner can be found, it is larceny. 

The prisoner was indicted for stealing a bank- 
note. He had picked it up in the road, Sc meant 
to appropriate it to his own use, but he had not 
then any means of ascertaining the owner or any 
reason to believe that the owner knew where to 
fin d it. He afterwards was informed who the 
owner was, but notwithstanding he changed it Sc 
appropriated the money. The jury found that he 
had reason to b^dieve it to be the prosecutor’s 
property before he changed it : — Held : he was 
not guilty of larceny. — R. v. Tiiurborn (1849), 1 
Den. 387 ; T. & M. 07 ; 18 L. J. M. C. 140 ; 13 
.T. P. 459 ; suh nom. R. v. Wood, 4 New Mag. Cas. 
27 ; 3 Now Sess. Cas. 581 ; 13 L. T. O. S. 548 ; 
3 Cox, C. C. 453, C. C. R. 

Annotations: — Folld. K. v. Preston (ISril), 2 Den. 353, 

C. C. K. Distd. 11. V. Riley (1853), 22 L. J. M. O. 18, 

C. C. R. ; R. V. West (1854). (i Cox, C. C. 415. C. C. R. 

Folld. R. r. Cliristopher (1858), 22 J. P. 771, C. C. R. 

Consd. R. V. Moore (18(51). 30 L. J. M. C. 77. O. C. R. 

Folld. R. V. Clyde (1868), L. R. 1 0 . C. R. 130. C. C. R. ; 

R. V. Brown Matthews (1873), 28 L. T. 645, C. C. R. 

Consd. R. V. Middleton (1873). 28 L. T. 777. C. C. R. : 

R. V. Ashwoll (1885), 16 Q. B. D. 100, C. C. R. Refd. R. v. 

Dixon (1855), 25 L. .1. M. C. 30, C. C. R. ; R. v. Knight 

(1871), 20 W. R. 122, C. C. R. ; R. v. Mortimer (15)08), 99 

L. T. 204, C. C. A. 

94. -.] — If a man finds a jewel on the 
high road, & knows, or even has good retison to 
believe;, who the ponson is to whom it belongs. Sc 
after this, ho takes it Sc appropriates it to his own 
use, this is a felony. But if he does not know to 
whom it belongs, it is no felony. Sc he acquires a 
property in it, in respect of which he can maintain 
an action against all the world except the true Sc 
lawful owner (Romilly, M.R.). — CiiowNE v. 
Bayus (18G2), 31 Beav. 351 ; 31 L. J. C^h. 757 ; 
6 L. T. 739 ; 2G J. P. 579 ; 8 Jur. N. 8. 1028 ; 11 
W. R. 5 ; 54 E. R. 1174. 

95. .] —The prisoner found a sove- 

reign on a highway, believing at the time that it 
had been accidentally lost. Nevertheless, with a 
knowledge that he was doing wrong, he at once 
determin(;d to appropriate it, notwithstanding it 
should aftt;rwards become known to him who the 
owmer was. There was no evidence to show that 
the prisoner believed he could ascertain who the 
true owner was at the time he found the sovereign : 
— Held : the y>risonor was not guilty of larceny. — 
R. V. Clyde (1868), L. R. 1 C. C. R. 139 ; 37 D. J. 
M. 0. 107 ; 18 B. T. G13 ; 32 J. P. 484 ; 16 W. R. 
1174 ; 11 Cox, C. C. 103, C. C. R. 

Annotaliom : — Consd. R. v. Ashwell (1885), 16 Q. B. D. 190, 

C. C. R. Mentd. R. v. Knight (1871), 20 W. R. 122, 

C. C. R. 

See, further. Criminal Law & Procedure. 


Sect. 2.— MANDATE. 

96. General principle. ] — The owners trusting 
him [the bailee] with the goods is a sufficient con- 


sideration to oblige him to a careful management. 
If the agreement had been executory, to carry 
these brandies from the one place to the other on 
such a day, deft, had not been bound to carr^r 
them. But this is a different case, for assumpsit 
does not only si^ify a future agreement, but in 
such a case as this it signifies an actual entry upon 
the thing, Sc taking the trust upon himself, and if 
a man will do that. Sc misca^ies in the x)erformanco 
of his trust, an action will lie against him for that, 
though nobody could have compelled him to do 
the thing (Lord Holt, C.J.). — Co(4GS v. Bernard 
( 1703), 2 Ld. Raym. 909 ; 1 Com. 133 ; Holt, 
K. B. 13 ; 1 Stilk. 26 ; 3 Salk. 11 ; 92 E. R. 107. 

Annotations : — Consd. Boucher v. Lawson (1736), Loo temp. 
Hard. 194 ; Elsoo v. Gatwai-d (1793) 5 Term Rop. 143 ; Rosa 
V. Hill (1846), 2 C. B. 877. Refd. RobiuHon v. Groen (1723), 

1 Stru. 574 ; Shollou v. Osborn (1729), 1 Barn. K. B. 260 ; 
Charitable Corpii. v. Sutton (1742), 2 Atk. 400 ; Pasley 
Vr Freeman (1789), 3 Term R(3p. 51 ; Cavenagh v. Such 
(1815), 1 Price, 328 ; Pippin v. Sheppard (1822), 11 Price, 
400 ; Wliltchcad v. Groctham (1825), 2 Bing. 464 ; Corbett 
V. Pimkington (1827), 6 B. &; C. 268 ; Boorman v. Brown 
(1842), 3 Q. B. 511, Ex. Ch. ; G. N. Ry. Co. v. Shepherd 
(1852), 8 Exch. 30 ; Balfe v. West (1853), 13 C. B. 466 ; 
Skelton V. L. & N. W. Ry. Co. (1867), L. R. 2 0. P. 631 ; 
Che8hii*e v. iialley, [1905] 1 K. B. 237, C. A. ; Bath v. 
Standard Land Co., [1911] 1 Cli. 618, C. A. ; Hatton v. 
Car Mainttmanco Co. (1914), 110 L. T. 765. Mentd. 
Anon. (1692), 2 Salk. 522 ; Buckmyr v. DaruaU (1704), 

2 Ijd. Raym. 1085 ; Grand Oi>inion for the Prerogative 
coiiceruing the Royal Family (1717), Fortes. Rep. 401 ; 
Kettle r. Bromsall (1738), Willes, 118 ; Hartop v. Hoare 
(1743), 3 Atk. 44 ; Ryall v. Rowlea (1750), 1 Ves. Son. 
348 ; Mason v. Lickbarrow (1790), 1 Hy. Bl. 357, Ex. Ch. ; 
Gailliani v. Barnett (1804), 2 Smith, K. B. 155 ; Gibson 
in Jnglis (1814), 4 Camp. 72 ; Storr v. Crowley (1825), 
M’Cle. & Yo. 129; Gl. datano v. Hewitt (1831), 1 Tyr. 
445 ; Ex p. Cording (1832), 4 B. & Ad. 198 ; R. in Cording 
(1832), 1 Nov. & M. K. B. 35 ; M’Kenzie in M’Lood (1834), 

10 Bing. 385 ; Vaughan in Menlove (1837), 3 Bing. N. C. 
468 ; I.owiH v. Nicholson (1862), 21 L. J. Q. B. 311 ; 
Micklethwaitc in Merrill (1852), 19 L. T. O. S. 61 ; Shepherd 
V. G. N. Ry. Co. (1852), 19 L. T. O. S. 324 ; Crouch v. 
L. & N. W. Ry. Co. (1854), 14 C. B. 255; Danaey v. 
Richardson (1854), 3 E. & B. 144 ; Baxcudalo v. Eastern 
Counties Ry. Co. 0858), 27 L. J. C. P. 137 ; Blakemore v. 
Bristol & Exeter Ry. Co. (1858), 8 E. & B. 1035 ; Syred 
in Carruthers (1858), E. B. & E. 469 ; Belfast & Ballymena 
Ry. Co. V. Keys (1861), 9 H. L. Cos. 556, H. L. ; MaoCarthy 
in Young (1861), 6 H. & N. 329 ; Marriott v. Anchor 
Reversionary Co. (1861), 3 Do Q. F. & J. i77, L.C. & L.JJ. ; 
Martin v. Keict (1862), 11 C. B. N. S. 730 ; Taylor v, 
Caldwell (1863). 3 B. & S. 826 ; ingot v. Cubley (1864). 
15 C. B. N. S. 701 : Beal r. South Devon Ry. Co. (1864), 

11 L. T. 184, Ex. Ch. ; P. & O. Steam Navigation Co. v. 
Shand (1865), 3 Moo. 1». C. C. N. S. 272, P. C. ; Swire v. 
Leiioh (1865), 5 Now Rep. 314; Donald v. Suckling 
(1866), L. R. 1 Q. B. 585 ; Grill in General Iron Screw 
Collier Co. (1866), 12 Jur. N. S. 727 ; Giblin v. McMullen 
(1868), L. R. 2 P. C. 317, P. C. ; Koadhead v. Mid. Ry. Co. 
(1869), L. R. 4 Q. B. 379, Ex. Ch. ; Liver AlkaU Co. v. 
Johnson (1874), L. R. 9 Exch. 338, Ex. Ch. ; Scarle v. 
Laverick (1874), L. R. 9 Q. B. 122 ; Nugent v. Smith 
(1875), 1 C. P. D. 19 ; Cohen tn G. E. Ry. Co. (1876). 45 
L. J. Q. B. 298 ; Harris v. G. W. Ry. Co. (1876), 1 Q. B. D. 
515 ; Hoare v. G. W. Ry. Co. (1877), De Colyar’s (bounty 
Ct. Cases, 192 ; Bergheim v. G. E. Hy. Co. (1878). 3 
C. P. 1). 221, C. A. ; Foulkes v. Met. Dlst. Ry. Co. (1880), 
28 W. R. 526, C. A. ; Cutler v. North London Ry. Co. 
(1887), 66 L. T. 639 ; The Moorcock (1889), 14 P. D. 64, 
C. A. : Shaw v. G. W. Ry. Co., [18941 1 Q. B. 373 ; The 
Winkllold, [1902J P. 42, d. A. ; Harris v. Perry, [1903] 2 
K. B. 219, C. A. ; WalUs v. G. N. Ry. Co. (Ireland) (1903), 

12 Ry. & Can. Tr. Cas. 38 ; Clarke v. West Ham Corpn., 
[1909] 2 K. B. 858, C. A. ; Shrimpton v. Hertfordshire 
Coimty Council (1910), 74 J. P. 305, C. A. ; Attenborough 
in Solomon, [19131 A. C. 76, H. L. ; Banbury v. Bank of 
Montreal (1918), 87 L. J. K. B. 1158, H. L. 

97. .] — London Dock Co.: — Held: liable 

for the negligence of their servants in unloading 
goods, although the co. derived no profit from their 
labour. — G ibson v. Inglis (1814), 4 Camp. 72. 

98. .] — Where an order is given, previously 

to the delivery of goods to a bailee, to deal with 


PART II. SECT. 2. 

96 i. General principle.^ — Deft., a 
general insurance agent, undertook 
gratuitously to have an additional ?{500 
policy plaoA'd on the property of pltCs., 
Sc, before completion of this transaction, 
he also undertook, at pltfs.* request, to 


notify the cos. already holding policies 
of the additional insurance, as was 
required under their policies. A loss 
occurred, &, owing to deft, having failed 
to give such notice, pltfs. had to accept 
$1,000 less than they otherwise would 
have received : — Ileld : (1) the trans- 


action was one of mandate ; (2) deft, 
was liable for negligently performing the 
voluntary act in such a manner as to 
cause loss or Injury to pltfs. — B axter 
& GAf.mwAY Co. V. Jones (1903), 23 
C. L. T. 258 ; 6 O. L. R. 360 ; 2 O. W. R. 
573.-- CAN. 

P 2 



68 


Bailment. 


Sect, 2» — Mand a te. S ec t 3. ] 

them, when delivered, in a particular manner, to 
which he assents, & afterwards the goods are 
delivered to him, a duty arises on his part, on the 
receipt of the goods, to deal with them according 
to the order previously given & assented to ; & 
the law infers an implied promise by him to perform 
such duty. — Streeter v. Horlock (1822), 1 Bing. 
34 ; 7 Moore, C. P. 283 ; 130 E. R. 15. 

99. Money received — Duty of bailee to apply as 
agreed.] — If a person accept money from one man 
to deliver over to another, the acceptance & under- 
taking is a sufficient consideration to maintain an 
assumpsit for his not paying it over. — Wheatley 
V. Low (1623), Cro. Jac. 668 ; 79 E. R. 578 ; sub 
nom, Loe’8 Case, Palm. 281. 

Annotations : — ^Reld. Coggs v. Barnard (1703), 1 Com. 133 ; 

ShiUibor v. Glyn (1830), 2 M. & W. 143. 

100. “.] — sum of money was deli- 
vered by pltf. to deft, to carry to a particular 
place, & there to pay to a certain person for pltf. 
Deft, took the money, but, in answer to the in- 
(juiries of pltf. on the subject, said that he had lost 
it ; — Held : assumpsit for money had & received 
was maintainable on proof of these facts merely, 
though it was objected that the proper form of 
action was a special action for the negligence. — 
Barry v. Roberts (1835), 1 Har. & W. 242. 

101. Measure of diligence — Representation of 
special skill. ] — Where a bailee undertakes to per- 
form a gratuitous act, from which the bailor alone 
is to receive benefit, there the bailee is only liable 
for gross negligence ; but if a man gratuitously 
undertakes to do a thing to the best of his skill, 
where his situation or profession is such as to imply 
skill, an omission of that, skill is imputable to him 
as gross negligence. — Shiells v. Blackburne 
(1789), 1 Hy. Bl. 158 ; 126 E. R. 94. 

Annotations : — Folld. Doorman v. Jenkins (1834), 2 Ad. El. 

256. Refd. V. KeUy (1804), 17 C. B. N. S. 194. Mentd. 

Giblin v. McMullen (1869), 21 L. T. 214, P. C, 

102. .] — The failure to exercise 

reasonable care, skill, & diligence [on bailments] is 
gross negligence. What is reasonable varies in the 
case of a gratuitous bailee & that of a bailee for 
hire. From the former is reasonably expected 
such care & diligence as persons ordinarily use in 
their own affairs, & such skill as he has ; from the 


latter is reasonably expected care & diligence such 
as are usual, or, in the absence of usage, are to bo 
expected by analogy to the ordinary & usual course 
of similar business, & such skill as he undertakes 
to have, namely, the skill usual in the business for 
which he receives payment (Crompton, J.). — Beal 
V. South Devon Ry. Co. (1864), 3 H. & C. 337 ; 11 
L. T. 184 ; 12 W. R. 1 115 ; 159 E. R. 560, Ex. Ch. ; 
ajOTfif. (1860), 5H. &N. 875. 

Annotations : — Refd. Grill v. General Iron Screw Collier Co. 
a866), L. R. 1 C. P. 600 ; Giblin v. McMullen (1868). 
L. R. 2 P. C. 317, P. C. Mentd. Garton v. Bristol & Exeter 
Ky. Co. (1861), 7 Jur. N. S. 1234 ; Peek v. North Stafford- 
shire Ry. Co. (1863), 10 H. L. Cas. 473, H. L. : M. S. & L. 
lly. Co. r. Brown (1883), 8 App. Cas. 703, H. L. ; Dickson 
V. G. N. Ry. Co. (1886), 18 Q. B. D. 176, C. A. ; Sutcliffe 
V. G. W. Ry. Co., [1910] 1 K. B. 478, C. A. 

See, further, Agency, Vol. I., pp. 435, 436, 437 ; 
Negligence ; Work & Labour. 

^ 103. Loss.] — ^A stage coachman is respon- 

sible for the loss of a parcel which he receives to 
carry without reward, if it is lost through gross 
negligence on his part. Mere loss of the parcel is 
not a conversion. — Beauchamp v. Powley (1831), 
1 Mood. & R. 38. 

Annotation Balfo v. West (1853), 13 C. B. 466. 

104. Implied skill.] — In the case of a 

gratuitous bailee, where his profession or situa- 
tion is such as to imply the possession of com- 
petent skill, he is liable for the neglect to use it. — 
Wilson v. Brett (1843), 11 M. & W. 113 ; 1 
L. J. Ex. 264 ; 152 E. R. 757. 

Annotaiions : — Distd. Lygo r. Ncwbolt (1854), 22 L. T. O. S. 
226. Refd. Idiillips v. Clark (1859), 5 Jur. N. S. 1081 ; 
Giblin V. M‘Mullen (1868). 5 Moo. P. C. O. N. S. 434, P. C. 
Mentd. Grill v. General Iron Screw Collier Co. (1866), Har. & 
Ruth. 654. 

105. Chattel handed over to prospective 
purchaser.] — In an action by a bailee of a jewel 
for sale, against a sub-bailee for sale, for injury 
done to it during t he sub-bailment ; — Held : 

I assuming there was no positive direction by the 
bailee to the sub- bailee not to part with it out of 
his possession, it would be for the jury to say 
whether it would be according to the usage of 
trade for the sub-bailee thus to part with it tem- 
porarily to an expected purchaser, or whether it 
would be improper & negligent to do so, in which 
case deft, would be liable for the diminution in 


99 L Money received — Duly of bailee to 
apply as ajore ^.\ — Pltf. handed deft. 
1450. to purohaso a number of tickets 
of admission to the Canadian National 
Exhibition, which deft, ain^eed to do, but ^ 
Instead lianded the money over to one j 
of his employees so to do. The em- 
ployee became intoxicated & either lost 
or stole the money. Only $150 was 
recovered from him by the police when 
arrested. The employee was convicted 
& sent to prison. Pltf. brought action 
to recover the $300, aUeging negligence : 
— Held : (1) the labour & services were 
the principal objects of the parties, & the 
custody of the thing was merely inci- 
dental ; (2) tlie negligences of deft. *8 
employee was negligence of deft., & he 
was liable. — Wills is. Brown (1912), 20 
O. W. R. 880; 3 O. W. N. 580; 1 
D. L. R. 388.— can. 

108 i. Measure of diligence — Loss.] 
—A. asked B., a printer, to publish 
a book for A. & offered to defray the 
cost. B. assented, reserving power to 
have the proofs examined at A.^s ex- 
pense by some person in B.’s behalf, 
who should have authority to suppress 
parts of the book, A. paid some money 
down, & delivered the manuscript to 
B., who lost some of it : — Held : B. as 
a gratuitous bailee was liable for the 
loss of the manuscript. — Heaton v. 
Rioharps (1881), 2 N. S. W. L. R, 73. 
— -AUS, 


103 ii. .1 — ^A friend, to whom 

a money letter has been delivered on 
his journey for delivery to the addressee, 
is a gratuitous bailee, & as such bound 
to lake as much care of the lott/er as ho 
would of Ills own, & if the letter is lost 
where he does take such care, he is not 
responsible. — Tindall v, Hayward, 
7 C. L. J. N. S. 243.— CAN. 

103 iii. .] — Before maturity 

of two notes held by pltf. & deft. deft, 
undertook, with consent of pltf., who 
indorsed the note held by him for that 
purpose, to present the notes to the 
makers for discount, but there was no 
agreement expressed or implied for any 
cojuinission or reward to be paid to 
deft. The makers declining to discoimt 
the notes, deft, left them with V., to be 
retained subject to order of the owners. 
V. deposited the notes in a sealed enve- 
lope in the C. Bank at P., but afterwards 
fraudulently took pltf.*s note from the 
envelope, got it discjountcd by the 
makers, & appropriated the proceeds to 
liis own use. Deft, ascertaining the 
foot of the falliu*o, or fearing it, went to 
P. & secured Ids own note : — Held : 
deft., being a mandatary, or bailee with- 
out reward, had not been guilty of such 
negligence or misfeasance in dealing with 
pltf.'s note as to mnder him liable in an 
action for the loss resulting from V.'s 
breach of trust, the evidence showing 
that deft, had pnt his own note in the 
same hazard with that of pltf. — Harris 


V. Sheffield (1876), 10 N. S. R. 1. — 

CAN. 

103 iv. .1 — Whore money in 

the nature of specific property is given 
in charge of a certain person by the 
owner for a definite purpose, & is lost 
or destroyed while in the possession of 
such person, in order to recover damages 
for the loss or destruction the owner 
must prove that there was negligence 
on the part of the custodian by failing 
to take the same care of the owner’s 
property as he did of his own. — Nor- 
thern Elevator Co. v. Western 
Jobbers’ Clearing House (1914), 29 

W. L. R. 497 ; 7 W. W. R. 199 ; 20 
D. L. R. 889.— CAN. 

103 V. Onus of proof .] — The 

driver of a conveyance was in the habit 
of oblimng the clerk to a parish council 
by acting gratuitously as his messenger 
to & from a bank in a neighbouring town. 
On one occasion ho lost a packet con- 
taining a sum of money wldch had boon 
received by him at the bank for convey- 
ance to the clerk. In an action against 
him at the instance of the clerk, in 
which no evidence was led to establish 
how the loss had occurred ; — Held : In 
executing his commission defender had 
failed to exercise reasonable care, & was 
liable. SemJble : the onus was on de- 
fender to explain the loss or to prove 
that he had exercised reasonable care. — 
Copland v, Brogan, [1916] S. C. 277. — 
SOOT. 
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value. — ^VON Minden v. Pykb (1865), 4 F. & F. 
533. 

106. Revocation by bailor.] — bailment of 
money or goods to be handed over to a third party 
as a ^ift may be countermanded by the bailor at 
any time before the bailee has delivered over the 
goods to the third party. — Lyte v. Peny (1541), 
1 Dyer, 49a ; 73 E. R. 108. 

Annotations: — ^Reld. Winter v. Foworacres (X018), 2 Roll. 
Rep. 39 ; R. v. Hornbee (1691)» Freom. K. B. 331 ; Albe- 
marle v. Bath (1693), Freom. Ch. 193 ; Atkin v. Barwick 
(1719), 1 Stra. 165. Mentd. Bath 8c Mouutasue’s Case 
(1693), 3 Cas. in Ch. 96. 

Actions by & against third parties.] — /Sec Part IV., 
sect. 2, post. 


Sect. 3.— GRATUITOUS LOAN FOR USE. 

107, When contract applies.] — railway co. 
carried goods on their rail, at mileage rates, 
stipulating that the owners should unload them at 
the station. The co. kept a crane at tiie station, 
the use of which they allowed gratuitously to such 
owners, using it themselves when they unloaded 
goods there. A consignee, while attempting to 
raise the goods by his own servants & those of the 
CO., re(juested pltf., who was the servant of neither, 
to as.sist, which he was doing when the crane 
broke & injured him : — Held : the issue on defts.’ 
pl<ja of not guilty must be found for defts. because 
they had not lent the crane to pltf. at all, nor for 
the purpose of its being used by pltf. — Blakemorb 
V, Bristol & Exeter Ry. Co. (1858), 8 E. & B. 1035 ; 
31 L. T. O. 8. 12 ; 120 E. R. 385 ; sub nom* Black- 
more V, Bristol & Exeter Ry. Co., 27 L. J. Q.B, 
167 ; 4 Jur. N. 8. 657 ; 0 W. R. 336. 

Annotations : — Consd. Moars v, L. & S. W. Ry. Co. (1862), 

11 C. B. N. S. 850 ; Hoavon v. Pender (1883), 11 Q. B. 1). 

503, C. A. Arorvd. Coughlin v. Gillison, 11899] 1 Q. B. 

145, C. A. Rera. MacCarthy v. Young (1861), G H. & N. 

329 ; WilliamH v. Jones (1864), 3 H. 6c C. 256 ; Alton v. 

Mid. Uy. Co. (1865), 19 C. 11. N. S. 213 ; Earl v. Lubbock 

(1904), 91 L. T. 73, C. A. 

108. Duties of borrower — Measure of diligence.] 

— As to the second sort of bailment, viz., commo- 
datum or lending gratis, the borrower is bound to 
the strictest care & diligence to keep the goods so 
as to restore them back again to the lender, because 
the bailee has a benefit by the use of them, so as 
if the bailee be guilty of the least neglect he will be 
answerable ; as if a man should lend another a 
horse to go westward, or for a month, if the bailee 
go northward or keep the horse above a month, if 
^y accident happen to the horse on the northward 
journey, or after the expiration of the month, the 
bailee will bo chargeable, because he has made 
use of the horse conf/rfiry to the trust he was lent to 
him under. But if the bailee put the horse in his 
stable, & he were stolen from thence, the bailee 
shall not be answerable for him. But if he or his 
servant leave the house or stable doors open, & 
the thieves take the opportunity of that & steal the 
horse, he will be chargeable, because the neglect 
gave the thieves the occasion to steal the horse. — 
CooGS V, Bernard (1703), 2 Ld. Raym. 909 ; 1 
Com. 133 ; Holt, K. B. 131 ; 3 Salk. 11 ; 92 E. R. 


Annotations : — ^Refd. Shelton v. Osborn (1729), 1 Bam. K. ] 
260 ; Kettle v. Bromsall (1738), WlUes, 118 ; Pasloy 

51; Cavenogh v. Su( 
.(1815), 1 Price, 328 ; Gledstane v. Hewitt (1831), 1 Ty 


445 ; R. V. Cording (1832), 1 Nev. & M. K. B. 35 : Vaughan 
V, Menlove (1837), 3 Bing. N. C. 468 ; Q. N. Ry. Co. v. 
Shepherd (1852), 8 Bxoh. 30 : Dansey v, Richardson 
(1854), 3 B. & B. 144 ; Blakemore v, Bristol 8c Exeter Ry. 
Co. (1858), 8 E. & B. 1035 ; MacCarthy v. Young (1861), 
6 H. & N. 329 ; Skelton v. L. & N. W. Ry. Co. (1867), 
L. R. 2 C. P. 631 ; GlbUn v. McMullen (1868), L. R. 2 P. C. 
317, P. C. ; Cutler v. North London Ry. Co. (1887), 56 
L. T. 639 ; The Moorcock (1889), 14 P. D. 64, C. A. ; 
Cheshire v. Bailey, [1905] 1 K. B. 237. C. A. ; Bath v. 
Standard Land Co., [19111 1 Ch. 618, C. A. ; Hatton v. 
Car Maintenance Co. (1914), 110 L. T. 765 ; Banbury v. 
Bank of Montreal (1918), 87 L. J. K. B. 1158, H. L. 
Mentd. Anon. (1692), 2 Salk. 522 ; BuckmjT v. Damall 
(1704), 2 Ld. Raym. 1085 ; Grand Opinion for the Pre- 
rogative concerning the Royal Family (1717), Fortes. Rep. 
401 ; Robinson v. Green (1723), 1 Stra. 574 ; Boucher v. 
Lawson (1736), Lee temp. Hard. 194 ; Charitable Corpn. 
V. Sutton (1742), 2 Atk. 400 ; Hart-op v. Hoaro (1743), 

3 Atk. 44 J Ryall v. Howies (1750), 1 Ves. Sen. 348 ; 
Mason v. Lickbarrow (1790), 1 Hy. Bl. 357, Ex. Ch. ; 
Elseo V. Gatward (1703), 5 Term Rep. 143 ; Gnilllam v, 
Barnett (1804), 2 Smith, K. B. 155 ; Gibson v. Inglis 
(1814), 4 Camp. 72 ; Pippin v. Sheppard (1822), 11 
Price, 400 ; Storr v. Crowley (1825), M‘Cle. & Yo. 129 ; 
Whitehead t>. Grootham (1825), 2 Bing. 464 ; Corbett u. 
Paokington (1827), 6 B. & C. 268 ; Ex p. Cording (1832), 

4 B. & Ad. 198; M'Konzie v. M'Leod (1834), 10 Bing. 
385 ; Boorman v. Brown (1842), 3 Q. B. 511, Ex. Ch. ; 
Ross V. Hill (1846), 2 C. B. 877 ; I-iowls v. Nicholson 
(1852), 21 L. J. Q. B. 311 : Micklothwaite v. Merrill (1852), 
19 L. T. O. S. 61 ; Shepherd v. G. N. Ry. Co. (1852), 19 
L. T. O. S. 324 ; Balfe v. West (1853), 13 C. B. 466 ; 
Crouch V. L. & N. W. Ry. Co. (1854), 14 C. B. 255 ; Baxen 
dale V. Eastern Counties Ry. Co. (1858), 27 L. J. C. P. 
137 : Syred v. Carruthers (1858), E. B. & K. 469 ; Belfast 
& Ballymena Ry. Co. v. Keys (1861). 9 H. L. Cas. 556, 
H. L. ; Marriott v. Anchor Reversionary Co. (1861), 3 
De G. F. &; J. 177, L.C. & L.JJ. ; Martin v. Reid (1862), 
11 C. B. N. S. 730 ; Taylor v. Caldwell (1863), 3 B. & S. 
826 ; Beal v. South Devon Ry. Co. (1864), 11 L. T. 184, 
Ex. Ch. ; Pigot u. Cubley (1864), 15 C. B. N. S. 701 ; 
P. & O. Steam Navigation Co. v, Shand (1865), 3 Moo. 

P. C. C. N. S. 272, P. C. ; Swire v. Leach (1865), 5 New 
Rep. 314 ; Donald v. Suckling (1866), L. R. 1 Q. B. 585 ; 
Grill r. General Iron Screw Collier Co, (1866), 12 Jur. N. S. 
727 ;^Readhead v. Mid. Ry. Co. (1869), L. R. 4 Q. B. 379, 
Ex. Ch. ; Liver Alkali Co. v. Johnson (1874), L. R. 9 
Kxch. 338, Ex. Ch. ; Scarle v. Lavorick (1874), L. R. 9 

Q. B. 122 ; Nugent v. Smith (1875), 1 C. P. D. 19 : Cohen 

V. G. E. Ry. Co. (1870), 45 L. J. Q. B. 298 ; Harris v, 
G. W. Ry. Co. (1876), 1 Q. B. D. 515 ; Hearts u. G. W. Ry. 
Co. (1877), Do Colyar's County Ct. Cases, 192 ; Borgheim 
V. G. 1C. Hy. Co. (1878), 3 C. P. D. 221, C. A. ; Foulkes v. 
Met. Dist. Ry. Co. (1880), 28 W. R. 526, C. A. ; Shaw v. 
G. W. Ry. Co., i;]894] 1 Q. B. 373 ; The Winkfield, 1902] 
R 42. C. A. ; Harris v. Perry, [1903] 2 K. B. 219, C. A. ; 
Wallis V. G. N. Ry. Co. (Ireland) (1903), 12 Ry. & Can. 
Tr. Cas. .38 ; (3arko v. West Ha.n Corpn., [1909] 2 K. B. 
858, C. A. ; Shrimpton v. Hertfordshire County Council 
(2910), 74 J. P. 305, C. A. ; Attenborough v. Solomon, 
[1913] A. C. 76, H. L. • 


109. . horse.] — The natural 

presumption & intendment of law is that a party 
who borrows a horse is bound to keep it, unless at 
the time something is said to the contrary. — 
Handford V. Palmer (1820), 2 Brod. & Bing. 359 ; 
5 Moore, C. P. 74 ; 129 E. R. 1005. 

110. .] — The care ti^en by a prudent 

man has always been the rule laid down ; as to 
the supposed difRculty of applying it, a jury has 
always been able to say, whether, taking that rule 
as their guide, there has been negligence on the 
occasion in question (Tindal, C.J.). — Vaughan v, 
Menlove (1837), 3 Bing. N. 0. 468 ; 3 Hodg. 51 ; 
4 Scott, 244 ; 6 L. J. C. P. 92 ; 1 Jur. 215 ; 132 
E. R. 490. 


Ar^^tcUvons : — Refd. Smith v. Kenrick (1849), 7 C. 0. 515. 
Mentd. Canterbury v. A.-G. (1843), 1 Ph. 306 ; Fillitcr v. 
Ruppard (1847), 11 Q. B. 347 ; Blyth v. Binninghani 
Waterworks Co. (1856), 11 Exch. 781. 

111. — ; Reasonable wear & tear.] — The 

borrower is not responsible for reasonable wear <fc 
tear, but he is for negligence, for misuse, for gi’oss 
want of skill in the use ; above all, for anything 
which may be qualified as legal fraud. — Blakemore 


PART II. SECT. 3. 

107 1. When cordrcLd applies.] — ^V, hav- 
ing left a watch with pltf. for repair, pltf. 
loaned to V. a watch to be kept till the 
repairs were completed. The watch so 


loaned becoming out of repair, V. took 
it to deft, for repair. Pltf. learning that 
Ills watch was at deft. *8 shop, demanded 
it, but deft, refused it. setting up a lien 
for repairs : — Held : the loan of pltf. *8 
watch to V. wa«« a mere gratuitous bail- 


ment existing during the mere pleasure 
of the len<lor, passing no special property 
to V.. & deft, could not set up any lien 
for the repairs. — ^M cDonald v. SnRSKfiY 
(1879), 12 N. S. R. 520.— CAN. 
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Sect. 3 . — Gratuitous loan for use. Sect. 4 . 

V. Bristol & Exeter By. Co. (1S58), 8 E. & B. 
1035 ; 31 L. T. O. S. 12; 120 E. B. 385; sub nom. 
Blackmore V. Bristol & Exeter By. Co., 27 L. J. 
Q. B. 107 ; 4 Jiir. N. S. 657 ; 6 W. B. 336. 

Annoiutions : — Cousd. Mcaro v. L. & S. W. Tly, Ck>. (1862), 
11 C. J). N. S. 850. Befd. WilJiarns v. Jones (1864), 3 
H. & C. 256. Mentd. MacCarthy r. Young (1861), 6 H. &; 
N. 329 ; Alton t\ Mid. Uy. ()o. (1805), 19 C. B. N. S. 
213 ; Heaven v. Pender U883), 11 Q. B. D. 503, C. A. ; 
Coughlin V. Uillison, [1899] 1 Q. B. 145, G. A. ; Earl v. 
Lubbock (1904), 74 L. J. K. B. 121, C. A. 

112. To return article lent — ^Death of horse.] 

— Williams v. Lloyd, No. 69, ante. 

113. Delegation by borrower.] — If A. lend 

his horse to B. to ride to a particular place, B. can- 
not give licence to another to ride ; but if he hire 
the horse, he may let another ride it. — Bringloe 
V. Morrice (1670), 1 Mod. Rep. 210 ; 86 E. R. 834. 

114. Trial of horse before purchase.] — 

A horse b(‘ing for sale, A. asked tlie agent of the 
vendor to let him have the horse for the purpose 
of trying it, & the agent did so: — Held: A. was 
entitled to put a competent person on the horse 
for the purpose of trying it, <te was not limited to 
merely trying it himself. — Camoys v. Scubr (1840), 
9 C. & P. 383. 

115. Duties of lender — Defect in chattel.] — As 

the lender lends for beneficial use, he must be 
responsible for defects in the chattel with reference 
to the use for which he knows the loan is accepted, 
of which he is aware, & owing to which directly the 
borrower is injured. By the necessarily implied 
purpose of the loan a duty is contracted towards 
the borrower not to conceal from him tliose defects 
known to the lender which may make the loan 

g erilous or unprofitable to him. — Blakemore v. 

IRISTOL & Exeter Ry. Co. (1858), 8 E. & B. 1035 ; 
31 L. T. O. S. 12 ; 120 E. R. 385 ; sub nom. Black- 
more V. Bristol & Exeter Ry. Co., 27 L. J. Q. B. 
167 ; 4 Jur. N. S. 657 ; 6 W. R. 336. 

Annotations: — Consd. Meare v. L. & S. W. Tly, Co. (1862), 
11 C. B. N. S. 859 ; Heaven v. Pender (188.3), 11 Q. B. D. 
503, C. A. Apprvd. Coughlin v. Gillison, [1899 J 1 Q. H. 145, 
C. A. Refd. MacCarthy v. Young (1861), 6 H. & N. 329 ; 
Williams v. Jones (1864), 3 H. & C. 256 ; Alton v. Mid. 
Ry. Co. (1865), 19 C. B. N. S. 213; Karl v. Lubbock 
(1904), 91 L. T. 73, C. A. 

116. .] — ^A gratuitous lender of an 

article is not liable for injury resulting to the 
borrower or his servant wiiile using it, from its 
defective state, if the lender was not aware of it. — 
MacCarthy v. You>ig (1861), 6 H. & N. .329 ; 30 
L. J. Ex. 227 ; 3 L. T. 785 ; 9 W. R. 439 ; 158 
E. R. 136. 

Annotations: — Apprvd. Couglilin v. Gillison, [1899] 1 Q. B. 
145, C. A. Befd. Indermaur v. Damos (1866), L. R. 1 C. P. 
274. 

117. *.] — In the case of a gratuitous 

loan of a chattel the lender is not liable to the 
borrower for injury caused by a defect in the 
chattel, unless he knew of the defect at the time of 
the loan, & either concealed it from the borrow^er 
or was guilty of gross negligence in not informing 
him of it. — Coughlin v. Gillison, [1899] 1 Q. B. 
145 ; 68 L. J. Q. B. 147 ; 79 L. T. 627 ; sub nom. 
Goughlin V. Gillison, 47 W. R, 113, C. A. 

118. Chattel wearing out by age.] — If I 

lend a piece of plate, & covenant by deed that the 
party to whom it is lent shall have the use of it, yet 


if the plate be worn out by ordinary use & wearing 
without my fault, no action of covenant lies 
against me (Hale, C.B .). — Pomfbet v. Bicbopt 
( 1671), 1 Saund. 321 ; 1 Sid. 429 ; 85 E. B. 454, 
Ex. Ch. 

Annotations : — Mentd. Hodgson v. Field (1806), 7 Bast, 613 ; 
Khodos V. Bullard (1806), 7 East, 116 ; «eddon v. Senate 
(1810), 13 East, 63 ; Bullard v. IlairiHon (1815), 4 M. & S. 
387 ; Holmes v. Goring, Holmes v. Elliott (1824), 9 Moore, 
C. P. 166 ; Boo V. Lock (1835), 2 Ad. & El. 705 ; HlnchJlfle 
V. ICinnoul (1838), 5 Bing. N. C. 1 ; Harris v. Ryding 
(1839), 5 M. & W. 60 ; Blakcsley v. Wliieldon (1841), 
i Hare, 176 ; Duncan v. Louch (1845), 6 Q. B. 904 ; 
Ricketts v. East & West India Docks & Birmingham 
Junction Ry. Co. (1852), 12 C. B. 160; Pinnlngton v. 
GaUarid (18.53), 9 Exch. 1 ; M. S. & L. Ry. CJo. i>. Wallis 

(1854), 14 C. B. 213 ; Gayford v. Moffat (1868), 4 Ch. 

App. 133, L.C. ; Carstairs v. Taylor (1871), L. R. 6 
Exch. 217 : Winch v. Thames Conservators (1872), L. R. 

7 C. P. 458 ; Hoare v. Metropolitan Board of Works 
(1874), L. R. 9 Q. B. 296; Colebock v. Oirdlors Co. 
(1876), 1 Q. B. D. 234 ; London Corpn. v. Riggs (1880), 
13 Ch. D. 798 ; Goodhart v. Hyett (1883), 25 Ch. D. 182 ; 
Serff r. Acton L. B. (1886), 31 Ch. D. 679 ; Buckley v. 
Buckley, 11898] 2 Q. H. 608, C. A. ; Titchmarsh r. Royston 
Water Co. (1899), 81 L. T. 673 ; Jones v. Pritchard, 

[1908] 1 Ch. 630 J Pwllbach Colliery Co. v. Woodman, 

[1915] A. C. 034, tl. L. ; Schwann v. Cotton, [1916] 2 Ch. 
120 . 

Actions by or against third parties. ] — See 
Part IV., sect. 2, post. 


Sect. 4.— GRATUITOUS QUASLB AILMENT. 

119. Loan of money,] — Wlicre a man borrows 
£30 on the promise to repay on demand, the mean- 
ing of the parties is that the sum of £30 should be 
returned, not the same money in specie, & all the 
more so because the promise is ground(?d on an 
accommodatitm, which implies a use of the £30. 
It being agreed that deft, slioulcl have the use of 
the money, it is iinpossiblc for him to pay the same 
mont'y in specie that he received. — G ame v, Harvie 
( 1603), Yclv. 50 ; 80 E. B. 36. 

See, also. Nos. 1, 8 — 11, ante. 

120. Intermixture of chattels — By voluntary act 
— Money — Unknown quantities.]— If two be at 
play, & one of them intermingle his money in the 
other’s heap of money, by this his intermingling, 
being his own act, & of his own wrong, by the law 
he shall lose all, for this is so used & done by him 
only as a trick, thinking thereby to deceive the 
other, & so to gain something by this to himself, 
but by this bis so doing he has deceived himself, 
& shall by this his tortious act lose all. — Warde v, 
^Eyre (1613), 2 Bulst. 323; Cro. Jac. 366; SO 
E. B. 1157. 

Annotations : — Apld. LoedH -y. Amherst (1850), 20 Boav. 239. 

Befd. Spenco v. Union Marine Insce. (1868), L. R. 3 C. P 

427. 

121. -.] — If another man should 
blend his money with mine, by rendering my 
property uncertain, he loses his own. — F ellows v. 
Mitchell & Owen (1705), 2 Vern. 615 ; 1 P. Wms. 
81 ; Freem. Ch. 286 ; 23 E. R. 929. 

Annotations : — Folld. Leeds v. Amherst (1850), 20 Beav. 

239. Mentd. R. v. Bray (1754), Park. 167 ; Sadler v. 

Hobbs (1786), 2 Bro. C. C. 114 ; Scurficldr. Howos (1790), 

3 Bro. C. C. 90. 

1 22. Property changed. ] — If I pour my 
gold into your heap, or put iny silver into your 


112 i. Duties of borrmver — To return 
article lent.] — Defts. borrowed from pltfa. 
a rotary saw : — Held : hh the saw was 
not returned on demand, pltfs. should bo 
allowed nominal charges. — Corbix v. 
{Stephen (1909), 6 E. L. II. 585. — CAN. 

112 ii. Loss of chattel — Order for 

delivery. 1 — Where an article has been 
lost by a person to wliom it has been 
lent by the owner a magistrate lias no 


power to make an order for delivery 
under Police Offences Act (1901, No. 6). 
8. 32, against the bailee, unless there is 
eviden(50 that it has been lost by his 
negligence. — Ex p. Dawson (1904), 4 
S. R. N. a. W. 136.— A US. 

115 i. Duties of lender — Defect in chat- 
tel 1 — When the person, for whom work is 
to be done, binds himself to furnish to 
the one doing it the appliance necessary 


therefor, e.ff., a tow lino for towing, such 
appliauc*.o ought to be good wliile the 
work lasts ; & if It is broken during the 
execution of tho contract without the 
fault of the latter, the former must 
replace it. — Jewell v. Connolly (1897), 
Q. R. 11 S. O. 2C5.~CAN. 

115 ii. .1 — MacTaque v. In- 

land Lines (1915), 8 O. W. N. 183.— 

GAN. 
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melting pot, or turn my corn into your granary, I 
have no right to an account or any relief against 
you, but on the contrary I have actually trans- 
ferred the property in what was mine to the person 
with whose property I have mingled it (Pearson, 
J .). — Re Leslie, Leslie v. French (1883), 23 
Ch. D. 552 ; 52 L. J. Oh. 762 ; 48 L. T. 564 ; 31 
W. R. 561. 

Annotations : — Mentd. Leigh v. Dlckcson (1883), 12 Q. B. D. 
194 ; Faicko v. Scottish Imperial Insce. (1886), 34 Ch. D. 
234, C. A.; Re Winchilsea's Policy Trusts (1888), 39 
Ch. D. 168 ; Strutt v. Tippett (1890), 62 L. T. 475, C. A. ; 
The Blpon City, [1898] P. 78 ; Kenrick v. Mountstevon 
(1899), 48 W. H. 141 ; Re Fitzgerald, Surman v. Fitzgerald 
(1904), 90 L. T. 266, C. A. ; Re Pearce, [1909] 2 Ch. 492. 
C. A. ; Re Pliillips, [i914] 2 K. B. 689 ; He Jones’ Settlmt., 
Stunt r. Jones, [1915] 1 Ch. 373. 

123. By wrongful act.] — Pltf. wrongfully 

mixed his hay with deft.’s hay, & brought trespass 
against deft, for carrying away the mixture : — 
Held : the whole mixture was deft.’s. 

If a goldsmith be melting gold in a pot & I c^st 
my gold into the pot, which is melted together with 
the other gold, I have no remedy for my gold, but 
have lost it (Anderson, J.). — ^Anon. (1594), Poph. 
38j 79 E. B. 1156. 

Annotation : -Apld. Leeds v. Amherst (1850), 20 Bcav. 239. 

124. Goods indistinguishable.] — A 

clerk in a bank at Chester remitted his own money 
with that of his employer to an agent in London to 
be laid out in security ; by management the 
securities wc're so changed that the property could 
not he distinguished : — Held : tVie confusion being 
occasioned by him who so dealt with the property, 
the dist inction lay upon him ; if he could not 
distinguish what was his own, the whole must be 
considered as belonging to the other. — Panton v. 
Panton (undatc^d), cited 15 Ves. at pp. 435, 
440; 33 E. R. 818, 820. 

Annotation: — Folld. Lupton v. White (1808), 15 Ves. 432. 

125. ,] — If a man, having under- 

taken to keep the property of anotlier distinct, 
mixes it with his own, the wliolc must both at law 
& in eciuity be taken to be the property of the other, 
until the former puis the subject in such circum- 
stance.s that it may be distinguished as satisfac- 
torily as it might have been before that un- 
authorised mixture upon his part. — Lubton v. 
White (1808), 15 Ves. 432 ; 33 E. R. 817. 

Annotations : —Apld. Gray v. Haig (1855), 20 Beav. 219, 
Distd. Walsh v. Secretary of State for India (1863), 10 
H. L. Cas. 367, H. L. Apld. Cook v. Addison (1869), 
L. K. 7 Eq. 466. Refd. Spence v. Union Marine Insce. 
(1868), L. 11. 3 C. P. 427 ; Re Oatway, Hertslet v. Oatway, 
[1903] 2 Ch. 356. Mentd. Sklpworth v. Skipworih (1840), 
9 L. J. Ch. 1 82. 

126. Goods distinguishable.]— If 

A. for a fraudulent purpose mixes his goods with 

B. ^s, still, if they can be distinguished, he retains 
the property in them, & he may maintain trespass 
against a person who, having a right to take B,*s 
goods, ignorantly takes these goods of A.’s as part 
of B.’s. 

If a man puts corn into my bag, in which there 
is before some corn, the whole is mine, because it 
is impossible to distinguish what was mine from 
what was his. But it is impossible that articles 
of furniture can be blended together so as to create 


the same difficulty (Lord Ellenborouqh, O.J.). — 
OoLWiLL V, Reeves (1811), 2 Camp. 575. 

127. Money.]— Deft., acting gratui- 

tously in the collection of debts, etc., under a trust 
deed, mixed the money he received with his own 
money by placing it in his bankers’ hands in his 
own name & upon his own general account. The 
bankers were in tlio habit of paying him interest of 

3 per cent, upon money in their hands. He 

informed the trustees that the money was in bank, 
but did not state with whom, nor that it was mixed 
with his own moneys, nor that interest was to be 
paid upon it. The bankers having failed : — Held : 
deft, was answerabh^ for the loss of the trust 
money. — Massey v. Banner (1820), 1 Jac. & W. 
241 4 Madd. 413 ; 37 E. R. 367, L.C. 

Annotations: — Folld. Macdonnoll v. Harding (1834), 7 Sim, 
178. Refd. I’onuoll v. Doffell (1853), 4 Do G. M. & G. 372, 
L.JJ. ; Cooks V . Gray (1857), 5 W. K. 749 ; Owen v, 
Crouk (1891), 2 Mans. 115, C. A. 

See , JurlhcT, Agency, Vol. I., p. 447. 

128. Goods of uniform quality — Known 

quantities.] — If the quality of the articles that are 
mixed be uniform, & the original quantities known, 
as in the case of so many pounds of trust money 
mixed with so many pounds of the trustee’s own 
money, the person by whose act the confusion 
took place is still entitled to claim his proper 
quantity, but subject to the quantity of the other 
proprietor being first made good out of the whole 
mass. — Re Oatway, Hertslet v. Oatway, [1903] 
2 Ch. 356 ; 71 L. J. Ch. 575 ; 88 L. T. 622. 

Annotation : — Ezpld. lioscoe v. Winder, [1915] 1 Ch. 62. 

See , further , Trusts & Trustees. 

129. Goods inseparably mixed by'accident — 

Owners tenants In common in proportionate parts.] 

— Consignments of oil were made from Colombo to 
persons in England. During the voyage several 
of the casks leaked, & part of the oil was wholly 
lost, but the greater part was saved Sc sold in one 
mass by the captain : — Held : the consignees had 
a joint interest in the oil that was sold. Sc had be- 
come tenants in' common. — Jones v. Moore (1841), 

4 Y. & C. Ex. 351 ; 10 L. J. PJx. Eq. 11 ; 7 L. T. 
102 ; 5 .Tur. 431 ; 160 .E. It. 1041. 

Annotations : — Expld. Buckley v. Gross (1863), 11 W. R. 
465. FoUd. Spenco v. Union Marine Insce. (1868), L. R. 3 
O. P. 427. 

130. '.] — ^Where the property of 
different persons is confused together, probably 
the legal effect of such a mixture would bo to make 
the owners tenants in common in equal portions of 
the mass, but at all events they do not lose their 
property in it (Blackburn, J.). — Buckley v. 
Gross (1863), S B. & S. 566 ; 1 New Rep. 357 ; 32 
li. J. Q. B. 129 ; 7 L. T. 743 ; 27 J. P. 182 ; 9 Jur. 
N. S. 986 ; 11 W. R. 465 ; 122 E. R. 213. 

Annotations : — Folld. Spenco v. Union Marine Insoo. (1868), 
L. R. 3 O. P. 427. Refd. Sandeman v. Tyzack Sc Branfoot 
S.S. Co., [1913] A. O. 680, H. L. ; Sinclair v. Brougham, 
[1914] A. C. 398, H. L. Mentd. Bourne r. Fosbrooke 
(1865), 18 C. B. N. S. 515 ; R. v. Lushington, Ex p. Otto, 
11894] 1 Q. B. 420. 

131. -.] — Cotton belonging to 
different owners was siiipped in bales specifically 
marked at Mobile for Liverpool ; forty-three bales 
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124 i. Intermixiure of chattels — By 
wrongful act — Goods indistinguishable. ] — 
T. & Co. delivered, subject to their order, 
some hogs to pltfs., with a request to 
notify G. & Co. T. & Co. transmitted 
the bills of lading to the M. Bank, who 
on receiving payment from Q. & Co., but 
not till then, were to indorse them over 
to Q. & Co. G. & Co., with knowledge 
of those facts, procured pltfs.* station 
agent on arrival of the nogs there to 
deliver up the hogs to them, & killed the 


hogs Sc mixed the pork & lard made 
therefrom with other pork & lard in 
their factory. Subsequently G. & Co. 
delivered to deft., who was aware of its 
not having been paid for, the pork & 
lard, together with other pork & lard, &: 
so mixed as to be indistinguishable 
except by G. Sc Co. Sc their servants. 
Pltfs. claimed the pork & lard so made 
from the hogs obtained from pltfs.. Sc 
issued write of replevin therefor. At 
the time of the issiie of the writs the 
pork continued so mixed with the other 


E ork, & the sherifr. neither deft, nor 
is servants giving him any assistance 
in distinguishing it, in executing the 
writs, unavoidably took some pork not 
the produce of pltfs.’ hogs, but left with 
deft, an equal quantity in amount Sc 
value of pltfs.* pork : — Held : neither 
G. & Co. nor deft, could set up Q. Sc 
Co.’s wrongful mixture & confounding 
of the property in order to defeat 
pltfs.* right to recover. — Great Wjbs- 
TKRN Ry. Co. V . Hodgson (1879), 44 
U. O. R. 187.— CAN. 
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Se ct, 1: Suh-secU L ] 

belonged to pitfs., A: were insured by dofts. against 
the usual perils. In the course of her voyage the 
ship was wrecked near Hey West ; all the cotton 
was more or less damaged ; some of it was lost, & 
some was so damaged that it had to be sold at 
Key West. The rest of the cotton was conveyed 
in another vessel to Liverpool. The marks on a 
very large number of the bales were so obliterated 
by sea-water that none of the cotton lost or sold at 
Key West, & a portion only of that carried to 
Liverpool, could be identified as belonging to any 
particular consignee. Two only of pitfs.’ forty- 
three bales w^ere identified, & they were delivered 
to pitfs. : — Held : in respect of the cotton lost & 
that sold at Key West, there was a total loss of a 
art of each owner’s cotton, & all the owners 
ecamc tenants in common of the cotton which 
arrived at Liverpool, & could not be identified, the 
share of each owner’s loss in the cotton totally lost 
or sold at Key West, <& his share in the remainder 
which arrived at Liverpool, being in the proportion 
that the quantity shipped by hhn bore to the whole 
quantity shipped according to the rule in cases of 
general average, where it was not known whose 
goods w'ere sacrificed. 

Where goods are mixed so as to become undis- 
tinguishable by the wrongful act or default of one 
owner, he cannot recover, A will not be entitled to 
his proportion, or any part of the property, from 
the other owner ; but no authority has been cited 
to show that any such principle has ever been 
applied, nor indeed could it be applied, to the case 
of an accidental mixing of the goods of two owners ; 
A there is no authority nor sound reason for saying 
that tlie goods of several persons which are acci- 
dentally mixed together thereby absolutely cease 
to be the property of tlieir several owners, A beconje 
bona vacantia {per Cur.). — Spence v. Union 
Marine Insurance Co., Ltd. (1808), L. II. 3 C. P. 
427 ; 37 L. J. C. P. 169 ; 18 L. T. 632 ; 16 W. R. 
1010 ; 3 Mar. L. C. 82. 

Annotutions : — Ezpld. Sandcraan v. Tyzack & Branfoot 
S.S. Co.. [1913] A. C. 680, H. L. Apprvd. Sinclair v. 
Brouffhain, [1914] A. C. 398, H. L. Kefd. Harris v. 
Truman (1881), 7 Q. B. D. 340 ; Smurthwaito v. Haiina 3 ', 
[1894] A. C. 494, H. L. Mentd. llosc v. Bank of Austral- 
asia (1894), 6 B. 121, H. L. 

132. Mixture by default of Shipowner- 
Shortage of cargo — Consignee’s right to unidenti- 
fied residue.] — Itesps.’ ship carried a general cargo 
of jute, shipped under a number of separate bills 
of lading. Of this cargo applts. shipped eleven 
parcels, the numbers A marks on whicli were duly 
recorded in the margins of the respective bills of 


lading. The goods shipped under nine of those 
bills of lading were duly delivered, but of the goods 
shipped under the remaining two there was a 
shortage of six bales. Three other consignees also 
complained of short delivery to the extent of four, 
eight, A seven bales respectively, A the number of 
b^es delivered to those consignees fell short of the 
number specified in the respective bills of lading by 
those amounts. Upon the discharge of the ship 
eleven bales were foimd which corresponded to 
none of the bills of lading. The goods shipped by 
applts. under the bills of lading in question pur- 
ported to bo of at least two different qualities, A 
the eleven bales found on the ship did not corre- 
spond in quality with any portion of those goods, A 
there was no evidence to show that any of the eleven 
bales formed part of the parcels shipped by 
applts. under the two bills of lading under which 
there was short delivery : — Held : resps. ’ conten- 
tion that wfiiere there was a residue of unidentified 
goods A a shortage in delivery the shipowner 
could compel the consignees to take tiie unidenti- 
fied goods as a pro tanto fulfilment of the contract 
to deliver failed both in law A on the facts. 

It is not a matter of difficulty to define tlie legal 
consequences of the goods of A. becoming indis- 
tinguishably A inseparably mixed with the goods 
of B. If the mixing has arisen from the fault of 
B., A. can claim the goods. He is guilty of no 
wrongful act, A the possession by him of his own 
goods cannot be interfered with, A if by the 
wrongful act of B. that possession necessarily 
implies the possession of the intruding goods of B., 
ho is entitled to it. But if the mixing has taken 
place by accident or other cause, for which neither 
of the owners is responsible, a different state of 
things arises. Neither owner has done anything 
to forfeit his right to the possession of his own 
property, A if neither i^arty is willing to abandon 
that right, the only equitable solution of the diffi- 
culty, A the one accepted by the law, is that A. A 
B. become owners in common of the mixed property. 
If a small j>ortion of the' goods of B. became mixed 
with the goods of A. by a negligent act, for which 
A. alone was liable, it is quite possible that the law 
would prefer to view it as a conversion by A. of 
this small amount of B.’s goods, rather than do Uie 
substantial injustice of treating B. as the owner of 
the whole of the mixed mass (IjOrd Moulton). — - 
Sandeman a Sons v. Tyzack A Branfoot S.S. 
Co., Ltd., [1913] A. C. 680 ; 83 L. J. P. C. 23 ; 109 
L. T. 580 ; 57 Sol. Jo. 752 ; 12 Asp. M. L. C. 437, 
U. L. 

Mixture by trustees or persons In fiduciary 
capacity.] — See Agency, Vol. I., p. 447 ; Trusts A 
Trustees. 
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Sect. 1.— HIRE OF CUSTODY. 

Sub-sect. 1. — Measure of Diligence. 

See Nos. 40- 


Bankers — Securities deposited with.] — See No. 

64, ante, A Bankers A Banking, Part II., s. 19, 
post, 

133. Bailee must take reasonable care — Not 
liable for theft.] — Though a bailee is to have a 
reward for his management, yet he is only to do 


What constitutes consideration.] 
42, ante. 

See, also, Contract. 

182 i. Mixturernitat heproved .] — 

Action to recover the value of wheat 
which was allcigrod to have leaked into 
the bin in pltf.'s elevator, in wliloli deft. *8 
wheat was stored, A of which deft, 
obtained the benefit on sale. Counter- 
claim for dama«re to deft.'s wheat by 
being: mixed with inferior wheat : — 


inferior gnrade had boon allowed to run 
into deft. *8 bin & grot mixed with it, & 
bt)th claim A counterclaim must be 
dismissed. — Welwyn Farmers* Ele- 
vator Co. V, Byrne (1905), 2 W. L. R. 
333.— -CAN. 


bailment was a commodcUum or mutuum, 
the ot. refused to sot aside a verdict for 
pltf., the injury being such as to make 
deft, liable in either case. — Ratnsburv 
V. Ross (1843), 2 Kerr, 179. — CAN. 


PART III. SECT. 1, SUB-SECT. 1. 

183 1. Bailee must take reasonable care,} 
•A bailee of money for a reward is not 


„ , , i. ^ 1** J^iabUity for negligence.] — Action 

Held : there w^ not sufficient evidence by the bailor against the bailee of a 
to estoblish that other wheat than deft. *s horse for negligence. Although the 
got into the bin A no wheat of an jury were not able to agree whewier the 
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the best he can, & if he be robbed, etc., it is a good 
account. — C oggs v . Bebnabd (1703), 2 Ld. Raym. 
909 ; 1 Com. 133 ; Holt, K. B. 131 ; 3 Salk. 11 : 
92 E. B. 107. 

Annotations : — ^Refd. Buckmyr v. Damall (1704), 2 Ld. 
Kaym. 1085 ; Kettle v. Bromsall (1738), Wllles, 118 ; 
R, V. Cording^ (1832), 1 Nev. & M. K. B. 35 ; Vaughan v. 
Monlovo (1837), 3 Bin^r. N. C. 468 ; Searle v. Laverlck 
(1874), L. R. 9 Q. B. 122 ; Harris v. G. W. Ry. Co. (1876), 
i Q. B. D. 515 : Cutler v. North London Ry. Co. (1887), 
56 L. T. 639. Mentd. Anon. (1692), 2 Salk. 522 : Grand 
Opinion for the Prorogratiye concerning the Royal Family 
(1717), Fortes. Rep. 401 ; Robinson v. Green (1723), 1 
Stra. 574 ; Shelton v. Osborn (1729), 1 Barn. K. B. 260 ; 
Boucher v. Lawson (1736), Lee te?np. Hard. 194 : Charit- 
able Corpn. V, Sutton (1742), 2 Atk. 400 ; Hartop v. 
Hoare (1743), 3 Atk. 44 ; Ryall v. Rowlcs (1750), 1 Ves. 
Sen. 348 ; X^asley v. Freeman (1789), 3 Term Rep. 51 ; 
Mason v. Liekbarrow (1790), 1 Hy. Bl. 357, Kx. Ch. ; 
Elsee V. Qatward (1793), 5 Term Hep. 143 ; Gullliam r. 
Barnett (1804), 2 Smith, K. B. 155 ; Gibson t). Inglis (1814), 

4 Camp. 72; Caveiiagh v. Such (1815), 1 Price, 328; 
Pippin V. Sheppani (1822), 11 Price, 400 ; Storr v. Crowley 
(1825), M’Clo. & Yo. 129 ; Whitehead v. Grootham (1825), 

2 Bins:. 464 ; Corbett v. Packln«:ton (1827), 6 B. & C. 
268 ; Gledstane v. Hewitt (1831), 1 Tyr. 445 ; Ex p. 
Cording (1832), 4 B. & Ad. 198 ; McKenzie «. M*Leod 
(1834), 10 Bing. 385 ; Boorman v. Brown (1842), 3 Q. B. 
511, Ex. Ch. ; Ross v. Hill (1846), 2 C. B. 877 ; G. N. Ry. 
Co. V. Shepherd (1852), 8 Kxch. 30 ; Lewis v. Nicholson 
(1852), 21 L. J. Q. B. 311 ; Micklothwaite v. Merrill 
(1852), 19 L. T. O- S. 61; Shepherd v. G. N. Ry. Co. 
(1852), 19 L. T. O. S. 324 ; Balle v. West (1853). 13 C. B. 
466 ; Crouch v. L. & N. W. Ry. Co. (1854), 14 C. B. 255 ; 
Dansey v. Richardson (1854), 3 E. & B. 144 ; Baxeiidale 
r. Eastern (Jounties Ry. Co. (1858), 27 L. J. C. P. 137 ; 
Blakeniore v. Bristol & Exeter Ry. Co. (1858), 8 E. B. 
1035 ; Syred v. Carruthers (1858), E. B. & E. 469 ; Belfast 
& Ballymena Ry. Co. v. Keys (1861), 9 H. L. Cas. 556. 
H. L. ; MacCarthy v. Young (1861), 6 H. 8c N. 329 ; 
Marriott r. Anchor Reversionary Co. (1861), 3 Do G. F. & 
J. 177, L.C. & L.,1J. ; Martin v. Roid (1862), 11 C. B. N. S. 
730 ; Taylor v. Caldwell (1863), 3 B. 8c S. 826 ; Beal r. 
South Devon Ry. Co. (1864), 11 L. T. 184, Ex. Ch. ; 
Pigot V. Cubley (1864), 15 C. B. N. S. 701 ; 1*. & O. Steam 
Navigation Co. v. Shand (1865), 3 Moo. 1*. C. C. N. S. 
272. I*. C. ; Swire v. Leach (1865), 5 Now Rep. 314 ; 
Donald v. Suckling (1866), L. R. 1 Q. B. 585 ; Grill r. 
General Iron Sisrew Collier Co. (1866), 12 .Tur. N. S. 727 ; 
Skelton r. L, 8c. N. W. Ry. Co. (1807), L. R. 2 C. P. 631 ; 
Giblin v, McMuUcn (1869), L. R. 2 P. C. 317, P. C. ; Read- 
head V, Mid. Ry. Co. (1869), L. R. 4 Q. B. 379, Ex. Ch. ; 
Liver Alkali Co. v. Johnson (1874), L. R. 9 Exch. 338, 
Ex. Ch. ; Nugent v. Smith (1875), 1 C, P. D. 19 ; Cohen 
V. G. E. Ry. Co. (1876), 45 L. J. Q. B. 298 ; Hoare v. 
O. W. Ry. Co. (1877), De Colyar’s (^’oiinly Ct. Cases, 192 ; 
Bergheim v. G. E, Hy. Co. (1878), 3 C. P. D. 221, C. A. ; 
Foulkcs V. Met. Dist. Ry. Co. (1880), 28 W. R. 526, C. A. ; 
The Moorcock (1889), 14 I\ D. 64, C. A. ; Shaw i\ G. 'W. 
Ry, Co., [1894] 1 Q. B. 373 ; The Winkllcld, I1902J P. 42, 

C. A. ; Harris v. Perry, [1903] 2 K. B. 219, C. A, ; Wallis 
V. G. N. Ry. Co. (Ireland) (1003), 12 Ry. 8c Can. Tr. Cas. 

38 ; (Iheshire v. Bailey, [1905] 1 K. B. 237, C. A. ; (larke 
t?. West Ham Corpn., [1909] 2 K. B. 858, C. A. ; Shrimpton 
V. Hertfordshire County CouncU (1910), 74 J. P. 305, C. A. ; 
Bath V. Standard T^and (’o., (191 11 1 Ch. 618, C. A. ; 
Attenborough v. Solomon, [1913] A. C. 76, H. Tv. ; Hatton 
r. Car Maintenance Co. (1914), 110 L, T. 765 ; Banbury v. 
Bank of Montreal (1918), 87 L. J. K. B. 1158, H. L. 


134. .]— ;*Where goods are bailed to be 

kept for hire, the bailee is bound to take the same 
care of them as he would of his own ; & if they are 
stolen by the bailee’s servants without gross negli- 
gence on his part, the bailee is not liable. — P inu- 
CANE V. Small (1795), 1 Esp, 316. 

Annotations: — Refd. Butt v. G. W. Ry. Co. (1851), 11 C. B. 
idO ; Dansey v. Richardson (1854), 3 E. & B. 144 ; Coupd 
Co. r. Maddick, [1891] 2 Q. B. 413, D. C. Mentd. Holder 
V. Soulhy (186()), 8 C. B. N. S. 254 ; Giblin v. McMullen 
(1868). L. R. 2 P. C. 317, P. C. 

135. Unless due to his negligence.] — 

Pltf. went to deft.’s restaurant to dine. A waiter 
took pltf.’s coat without being requested, & hung 
it up behind pltf. While pltf. was dining the coat 
was stolen. Pltf. sued deft, for damages for loss 
of the coat by his servant’s negligence : — Held : 
there was evidence to support a verdict in pltf.’s 
favour on the grounds ; (1) there was evidence from 
which a jury might find that deft, was bailee of the 
coat, & that he had been negligent ; (2) bailment 
must be assumed as the point was not taken at the 
trial, & there was evidence of negligence. — Ultzen 
V, Nicols, [1894] 1 Q. B. 92 ; 63 L. J. Q. B. 289 ; 
70 L. T. 140 ; 58 J. P. 103 ; 42 W. R. 68 ; 10 
T. L. R. 25 ; 38 Sol. Jo. 26 ; 10 R. 13, D. O. 

Annotation: — Distd. Orchard v. Bush, [1898] 2 Q. B. 284, 
D. C. 

136. Damage by defect In premises — 

Livery stable keeper.]— Where a livery stable 
keeper undertakes for reward to receive a carriage 
& lodge it in a coach-house, the case comes within 
the second class of the fifth sort of bailment men- 
tioned by Lord Holt, C.J., in Coggs v, Bernard^ 
No. 1, antCy viz., a delivery to carry or otherwise 
manage for reward to a private person, not exer- 
cising a public employment, & he is bound to take 
reasonable care. 

Tiie obligation, to take reasonable care of the 
thing intrusted to a bailee of tiiis class, involves in 
it an obligation to take reasonable care that any 
building in which it is deposited is in a proper state, 
so that the thing deposited may be reasonably safe 
in it-, but no ^warranty or obligation is to be implied 
by law on his part that the building is absolutely 
safe. — Searle v, Lavebick (1874), L. R. 9 Q. B. 
122 ; 43 L. J. Q. B. 43 ; 30 L. T. 89 ; 38 J. P. 278 ; 
22 W. R. 367. 

AnnoiaHons : — Distd. Maclenan v. Segar, [1917] 2 K. B. 325. 
Refd. Hyman v. Nye (1881), 6 Q. B. D. 685. Mentd. 
Thorn v. London Corpn. (1874), 43 L. J. Ex. 115 ; WUHon 
V. Finch Hatton (1877), 2 Ex. D. 336. 

137. .] — A govt., being bailees for 

hire, stored B.’s explosive goods in sheds near to 
the water edge ; — Held : (1 ) the selection of such a 


liable for the money if it Is lost through 
no negligence of his. — Northern Ele- 
vator Co. V. Western Jobreiis’ 
Clearing House (1915), 32 W. L. R. 
630 ; 9 W. W. 11. 343 ; 25 Man. L. R. 
705.— CAN. 


j. nnirdresser.i — A halrdresBor 

IB not liable for the loss of a cus- 
tomer’s coat, which was hung up in 
the shop. The proprietor of a hair- 
dressing establishment can refuse to bo 
held answerable for the effects of his 
customer^, 8c notic-os posted up in liis 
shop are sufficient to release him from 
liahility, particularly if they are known 
to claimant.— D oyle r. Dumainb (1914), 

Xv« Xi* 44* " ' 


136 i Restaurant Jeesper.] — Th( 

obligations of the keeper of a caf6 oi 
restaurant, as regards the effects o 
guests, are similar to those of an inn 
keener.— I)OTN ®. Head (18»7), Q. K. 
11 S. C. 538. — CAN. 

k. Implied akiU.] — An engine 

belonging to T, Co. had been placed 
on board a boat belonging to H. Clo., 


of which deft, was president, for the 
purpose of testing it & exliibiting its 
capacity. It was agreed that the 
engine should remain on the boat for 
a time on the understanding tliat 
deft, would endeavour to sell the boat 
8c engine together. In which case tlio 
snm of $350 was to go to T. Co. 
6c the balance to H. Co, Deft, 
carried on business as a ship-broker, 
& tlie boat, while lying at ids wharf, 
was damaged in a storm, 8c partly 
fllh^d with water. Deft, had insured the 
boat & made a claim upon the insurance 
CO. as for a total loss, which the co. 
declined to recogniso, but beyond tliat 
he took no steps for the protection of the 
boat or tlie engine, both of wldch were 
eventually lost, & ho gave no notice to 
the co. of the risk to which their property 
was exposed — HeM : deft, was not a 
gratuitous bailee, & when the owners of 
the engine intrusted their property to 
deft.’H care they had a right to oxiioot 
that he would hold it with the skill wrdch 
his prof(;BBioii or occupation implied, &, 
as he had neglected to use such skill, he 
was responsible in damages for tlie c-on- 
sequeuces. — Canadian Gas Power 


Launches r. Crosby (1910), 30 C. L. T, 
340 ; 8 E. L. R. 10.— CAN. 

136 i. Damagehy defect in premises.] 

— I’art of a warehouse collapsed through 
the breaking of a bc'am occasioned by 
dry rot, 8c a quantity of goods stored 
therein was damaged. No negligence 
was shown in the construction of the 
building, or in not discovering the 
existence of the dry rot, 8c except there- 
for the liuilding would have been cap- 
able of sustaining the weight put on it : 
— Held : t he owner of the warohouso 
was not liable for damages sustained to 
the goods warehoused in the building. — 
Page v. Defoe, Brown v. Defoe, 
Ashdown v. Defoe (1894), 21 A. R. 
466.— CAN. 

136 ii. — Vnusitdl flood .] — By 

the receipt of goods, in the ordinary way, 
for storage, the warehouseman does not 
warrant the safety of his warehouse 
against a sudden 8c extraordinary flood. 
If tile bailor interferes Sc directs where 
the goods are to he placed in the ware- 
house, he may thereby reduce the 
roBponsibllity of the bailee. — H arper r. 
JONES (1878), 4 V. L. R. 536.— AUS. 
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Bailment. 


1. — Hire of custody: Sub-sects, 1 <£: 2.] 

Bite rendered it incumbent upon them to place the 
goods at such a level as would in all probability 
ensure their absolute immunity from the incursion 
of flood water ; (2) B. was entitled to rely on the 
care skill of his bailees, & could not be said to 
have accept(‘d any risks of defective storage whicli 
he or his servants had had an opportunity of 
observing ; (3) the case must bo remanded for a 
new trial, to ascertain whether the govt, negli- 
gently stored the goods at too low a level, or wliether 
on the advent of the floods they failed to take 
reasonable k proper measures for saving the goods, 
or part tliereof. — Brabant v. King, [1895] A. Oi 
632 ; 04 L. J. P. C. 161 ; 72 L. T. 785 ; 44 W. B. 
157 ; 11 T. L. B. 488 ; 11 B. 517, P. C. 

Annofafions : — Distd. Cordey v. Cardiff I'ure Ice & Cold 

Storaire Co. (lOOa), 19 T. L. Jt. 25(J, C. A, Refd. Fowlcs 

V. Eastern & Australian S.S. Co., 11916] 2 A. C. fiCyG, r. C. 

138. Special contract.] — The rate t able of a dock 
CO. contained the following provisions : “ Wines 
& spirits (rum & British spirits excepted) landed 
in the docks will be cliargeable vdth the following 
rates. The co. will not be responsible for defi- 
ciencies on wines or spirits imported in casks not 
made of oak, nor on spirits exceeding 20 per cent., 
overproof, but are answerable for deficiencies in 
quantity on those contained in other casks housed 
with the <io., beyond one gallon per cask for each 
year or part of a year tlu; goods shall remain in 
their custody, provided such deficiencies be claimed 
of the CO. within six months after delivery, <to 
shall be satisfactorily established by the CusUims’ 
gauge on landing & d(iUvery . . . Bat es & charges on 
rum . . . Wlxen rum is imported in casks made of 
proper oak, the co. (mgages to be responsible for 
deficiencies in measure, which shall exceed one 
gallon per cask for each year,” etc. In an action 
for lo.ss of brandy housed with the'eo. ; — Held: 

(1) under the above provisions, they M^ould not be 
liable for a diminution in alcoholic strength though 
exceeding one gallon per cask, the deficiency con- 
templated being a deficiency in actual bulk ; 

(2) if such diminution was caused by their negli- 
gence, they were liable apart, from contract. — 
Lamare V, London A St. Katherine' Docks Co. 
(1878), 39 L. T. 330. 

139. Goods stored “at owner’s risk.”] — 

Chee.se was received|by defts, “ to be stored at 
owner’s risk,” & defts. were not to be respon.sible 
for damage or loss caused by certain specified 
matters or “ from any other cause whatever,” 
The cheese was kept at too low a temperature, 
there being want of skill on the part of defts. The 
trial judge held, as the act was intentionally done, 
& as, although defts. did not know the consequence 
of their act, they ought to have known, they were 
liable: — Meld: (1) there was nothing to do away 
with the owner’s risk clause, for although the act 
was intentionally done that did not amount to 
wilful misconduct; (2) defts. were not liable.— 
Cordey v. Cardiff Pure Ice Co. (1903), 88 L. T. 
192 ; 19 T. L. B. 2.56, C. A. 

140. “Damage however caused which 

can be covered by insurance.”] —Goods were loaded 
into a barge from a ship for delivery at the barge- 


owner’s wharf in the Thames under a contract, 
which exempted the barge-owner from liability 
” for any damage to goods however caused which 
can be covered by insurance.” While the barge 
was lying alongside the wharf with the goods on 
board before being unloaded, tlie barge-owner’s 
lighterman, who was in charge of the barge, negli- 
gently left her unattended at night, & the barge, 
after taking the ground at low tide, became sub- 
merged as the tide rose, & the goods were damaged. 
In an action against the barge-owner to recover 
damages for the loss so caused there was no direct 
evidence as to the cause of the barge being sub- 
merged, & the evidence left it in doubt whether the 
subinerging was or was not attributable to the 
negligent act of deft.’s servant in leaving the barge 
unattended : — Held : the above term of exemy)- 
tion in the contract relieved deft, from liability for 
damage caused by the negligence of his servant, & 
he was entitled to judgment. — Travp:r 9 (Joseph) 
Sons, Ltd. v. Cooper, [1915] 1 K. B. 73 ; 83 
L. J. K. B. 1787 ; 111 L. T. 1088 ; 30 T. L. B. 703 ; 
12 Asp. M. L. C. 561 ; 20 Com. Cas. 44, C. A. 


Annotations : — Refd. Pyrnaii S.S. Co. r. Hull &; Barnsley 
lly. Co., [1915] 2 K. B. 729, C. A. Mentd. The Adriatic 
(1915), 85 L. J. P. 12 ; The Welliufrtou (1915), 32 T. L. K. 
40 • 

141. Onus of proof — When bailee must disprove 
negligence.] —If A. place a dog withB., & (he dog 
be received by B. to be kej)t by him, for reward to 
b(i paid to him by A., B. is not answerable for the 
loss of the dog if he. took reasonable care of it ; but 
if the dog be lost, the onus lies on B. to acquit 
himself by showing tiiat ho wjis not in fault with 
rc.spect to the loss. — Mackenzie v, Cox (1840), 9 
C. & P. 632. 

142. .] — A person staying at deft.’s 

hotel purchased a dog, which was delivered at the 
hotel & lianded by pltf. to defts.’ manager, who 
undertook to take care of it on the preinis(‘s until 
the evening. When the evening came the dog was 
missing : — IJeld : (1) as the dog was given into 
the sole custody of defts., & accepted by them as 
bailees, the onus was upon them to show that they 
had taken reasonable care of it ; (2) as no evidence 
was adduced by defts. negativing negligence on 
their part, tliey were liable for the valuta of the dog. 
— Phipps v. New Claridge’s Hotel, Ltd. (1905), 
22 T. L. B. 49. 


Annotation : — Apld. Travers v. Cooper, [1915] 1 
C. A. 


K. B. 73, 


143. — Deft, agreed to tow a fire 

float, & agreed to put the necessary men on board 
her for steering her & attending to iier ligiits, but 
did not do so. The fire float sank wliile being 
towed in heavy weather, the reason why she sank 
being unknown, because there was no one on board 
her, as there ouglit to have been. The evidence 
was conflicting as to whether the loss could have 
been averted if the men had been on board : — 
Held : deft., as bailee for hire &; reward, was bound 
to show that he took reasonable & proper care for 
the due security & jiroper delivery of the bailment, 
the proof of which rested upon him. 

Here is a bailee, who, in violation of his contract, 
omits an important precaution, found to be neccs- 


138 1 {Special contract .] — The owner of 
a yard, into which cattle were takcu on 
fair days for payment. Is liable as a 
bailee for hire for the safe custody of 
them, although he had a notic^e to the 
contrary hung up in the yard, which 
was not brought to the knowledge of the 
owner of the cattle. — Williamson v. 
Gray (1867), 1 I. L. T. Jo. 476.— IR. 

,.141 1* Onus of proof — Whenhaileemust 
disprove negligence.] — The yiroprietor of 
a garage is a paid bailee &, as such, is 
answerable for the loss by flro of an 


automobile confided to his care, unless 
he proves that the loss was not duo to 
any fault on his part. — Brunet v. 
Painchaud (1915), Q. R. 48 S. C. 59.— 

CAN. 

141 ii. .1— Pltf. left his horse 

with deft., a livery-stable keeper, for 
hire, & wliilo under his care it was shorn 
of its mane & teA\:—IIeld: deft, 
responsible for such damage, &, without 
proof to the contrary, the damage would 
bo presumed to have been committed by 
his servants, or in consequence of their 


neglect. — Durocheb v. Meunier (1858), 

9 L. C. R. 8.— CAN. 

141 iii. .] — Goods wore de- 

posited with a regular warehouseman, 
& some of them were found to be missing 
when demanded. To an action brought, 
ho pleaded that the missing goods must 
have been stolen, as his store had been 
broken into during the time that the 
goods were in his possession : — Held : in 
order to free himself from liability he was 
bound to eBtablisli the robbery.— Fraser 
V. Roche (1858), 7 L. G. R. 472.— CAN. 
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sarjjT for the safety of the thing bailed to him, & 
which might have prevented the loss. His breach 
of contract has the additional effect of making it 
impossible to ascertain with precision, <te difficult 
to discover at all, what was tne true cause of the 
loss. I cannot think it is good law that in such 
circumstances he should be pc^rmitted to saddle 
upon the parties who have not broken their con- 
tract the duty of explaining how things wimt wrong. 
It is for him to explain the loss himself, & if he 
cannot satisfy the ct. that it occurred from some 
cause independent of his own wrong-doing he must 
make that loss good (Loud Lorkburn, C.). — 
Morison, Pollexfen & Blair v, Walton (1909), 
cited [1915] 1 K. B. at p. 90, H. L. 

Annotation: -Consd. Travers v. Cooper, [1915] 1 K. B. 73, 

C. A. 

144. -.] — Circumstances [see No. 140, 

ante\ in which : — Held : the onus lay on deft., who 
was in possession of the goods as bailee, of showing 
that tlie negligence of his servant in leaving the 
barge unattended did not cause the loss, & he had 
failed to discharge that onus. — Travers (Jo.seph) 
& Hons, Ltd. v. Cooper, [1915] 1 K. B. 73 ; 83 
L. J. K. B. 1787 ; 111 L. T. 1088 ; 30 T. L. R. 703 ; 
12 Asp. M. L. C. 501 ; 20 Com. Cas. 44, C. A. 

Annotations : — Refd. Pyrnan S.S. Co. v. Ilull & Barnsley 

Ry. Co„ [19151 2 K. B. 729, C. A. Mentd. The Adriatic 

(1915), So L. J. P. 12 ; The Wellington (1915), 32 T. h. R. 

49. 

145. Rent — Right to charge.] — A. put a phaeton 
into the posst^ssion of M. for him to paint it, & 
paid M. beforehand for the painting. M. nciver 
painted it, but placed it on the premises of B., 
where it stood three months; — Held: .a person 
had no right to k(^ep the property of another, <fe 
chargi^ for the standing of it, unless there were a 
prtjvious bargain botwe(‘n him & the owner of the 

roperty, or between him some agent authorised 
y the owner. — ^B uxton v. Baud ran (1834), 6 
C. & P. (574. 

Aniwiatiorw : — Refd. Cawsils v. Iloldcn Wood Bleaching Co. 

(1914), 84 L. J. K. B. 834. C. A. Mentd. Keene v. Thoaia.s, 

[1905] 1 K. B. 136. 

146. -.] — If the buyer docs not carry 
away 1 he goods bought' within a r(?asonable time, 
the seller may charges him wa.r(‘hous(» room. — 
GREAVE.S V. Asitltn (1813), 3 ('^amp. 42(5. 

A7inofations : — Mentd. Ford v. Yaten (1841), 2 Man. & O. 

549; Startup v. Macdonald (1841), 2 Man. & Q. 395 ; 

Spartali v. Benecke (1850), 10 C. B. 212 ; Harnor v. 

Groves (1855), 3 W. R. 168. 

147 . — Wharfingers in London are 

not entitled to wliarfage for goods unloaded into 
lighters out of barges fastened to their wharfs. — 
Stephen v. Costor (17(53), 3 Burr. 1408 ; 1 

Wm. Bl. 413, 423 ; 97 E. R. 899. 

Annotation : — ^Refd. Syeds v. Hay (1791), 4 Term Rop. 260. 

148. .] — I 3 y an Act of Parliament, 

certain persons were incorporated as II. Dock Co., 
& promises, formerly the property of the Crown, 
were given to them for tlic purposes of the Act, & 
they were authorised to make a dock, quays, 
wharfs, etc., which, it was enacted, should be 
vested in them for tlie purposes of the Act ; & it 
was provided that “ all goods, etc., which should 
be landed or discharged upon any of the quays 
or wharfs which should bo erected by virtue of that 
Act, should be liable to paj’’, & should be charged 
& chargeable with the like rates of wharfage & pay- 


ments as were usually taken or received for any 
goods, etc. loaded or discharged upon any quays or 
wliarfs in the port of London ; — Held : as the 
premise^ w'erc only vested in the co. for the purposes 
of the Act, they had no common law right to a com- 
pensation for the use of them, & the Act did not 
give them any riglit to claim wharfage for goods 
shipped off from their quays. — Kingston-upon- 
Hull Dock Co. v. La Marche (1828), 8 B. & C. 
42 ; 2 Man. & Ry. K. B. 107 ; 0 L. J. O. S. K. B. 
216 ; 108 E. R. 958. 


Sub-sect. 2. — Warehousemen, Wharfingers, 

AND Dock Companies. 

See^ also, Nos. 40, 41, ante, 

149. Commencement of liability-— Goods raised 
from waggon.] — A warehouseman is liable for 
goods lost or injured from the time the crane is 
applied to raise them into the warehouse, & it is 
no defence that tliey were injured by falling into 
the street Jrom the breaking of tackle, the carman 
who brought the goods haying refused the offer of 
slings for furtlier security. — Thomas v. Day 
(1803), 4 Esp. 262. 

150. — “ — Delivery to wharfinger.] — A delivery of 
goods at a wharf is not sufficient to charge the 
purciiaser, unless the seller procures them to be 
booked, or takes a receipt for th(;m, or delivers 
them in such a manner as to furnish a remedy over 
against the wharfinger. — Buckman v. Levi (1813), 
3 Camp. 414. 

151. Goods delivered on wharf — Receipt 

signed — Course of dealing. ] — Goods were forwarded 
by K., a carrier, from London to Liverpool, ad- 
dressed to pltf. (at the Isle of Man), “ care of D. 
(deft.), Brunswick Street, Liverpool.” The goods 
were landed by K. on a public wharf at 
Liverpool, & on the same day notice was sent to 
deft, of their arrival, & lie signed the carrier’s book, 
containing an# acknowledgment that the goods in 
question liad arrived for liim (deft.). He caused 
them also f-o be entered in tlie clearance & manifest 
of a steam- vessel about to sail for the Isle of Man* 
It was proved that on former occasions, when 
goods had been brought by K. for deft., ho had 
desired that they might remain at the wharf till he 
sent for them. D(dt. never sent to the wharf for 
the boxes until six days after their arrival, when 
they were not to be found. In an action against 
deft, for negligence in not taking proper care of the 
goods ; — Held : there was evidence for the jury 
of a delivery to & acceptance by him. — QuiGGiN r. 
Duff (1836), 1 M. & W. 174 ; 1 Gale, 420 ; Tyr. & 
Gr. 553 ; 5 L. J. Ex. 149 ; 150 E. R. 394. 

152. Not liable to consignee till attornment.] 

— Goods were forwarded in bales by ship to London, 
deliverable to B. &; Co., factors, for sale, or their 
assigns, & wore landed at defts.’ wharf. B. & Co. 
gave defts. orders to weigh <fe deliver ” the goods 
to M., who had contracted with B. <fc Co. for the 
purchase of them. They were weighed, & an 
account of the weiglits was sent to B. & Co., who 
made out invoices to M. M. resold several bales 
of the goods, which were delivered by defts. upon 
his order, to his vendees ; the rest remained on 
defts.’ wharf until they were stopped by B. & Co. 
as unpaid vendors. They were never transferred 


PART III. SECT. 1, SUB-SECT. 2. 

160 i. Commencement of liability — 
Goods raised from vessel,] — The neg;]!- 
grence charprod aprainst the owners of an 
elevator was tliat they fiad taken 
injpain from a sliip, while rain was 
faUing & the vessel’s hatclios unpro- 


tected : — Held: (1) defts.* liability 
did not begin till the grain was delivered, 
& they were not oliliged to iirotect tlio 
grain while unloading; (2) a new trial 
must be ordered on the question of 
darnag(»R, — Dunn v. Prescott Ele- 
vator CJo. (1898), 26 A. R. 389 ; 30 S. C. 
R. 020.—CAN. 


161 i. Goods left on wharf. \ — 

Held : tho co. wei-o not wharfingers, &: 
not responsible for goods left upon their 
wharves unstorod. — Logan v. CJoboitro 
Harbour Co. (1846), 3 U. O. R. 55. — 
CAN. 
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Sect 1. — Hire of custody: Sub-sect 2. ] 

in defts.* books from the names of B. Co. to that 
of M., nor was any warehouse rent paid by him : — 
Held : defts. never stood in the relation of whar- 
fingers to M., so as to be liable to an action by him 
for non-delivery of the goods to his order. — Tanner 
V. ScovELL (1845), 14 M. & W. 28 ; 14 L. J. Ex. 
821 ; 153 E. R. 375. 

Annotations : — Confld. lie Piggott, Ex p. Cross (1851), 17 
L. T. O. S. 160. Expld. Re McLaren. Ex p. Cooper (1879), 
11 Ch. D. 68, C. A. Reid. Re Harcourt, Danby v. Tucker 
(1883), 31 W. R. 578. Mentd. Grice v, Richardson (1877), 
37 L. T. 677, P. C. 

163. .] — Goods were shipped by pltf. 

from abroad to England & were sent ^ a shipping 
agent of pltf.’s in London, who received them & 
warehoused them with a wharfinger, informing 
deft, of their arrival. The wharfinger handed to 
the shipping agent a delivery warrant, ^'hereby 
the goods were made deliverable to him or his 
assignees by indorsement on payment of rent Sc 
charges : — Held : the wharfinger held the goods as 
the agent of the consignor (who was the vendor’s 
agent). Sc his possession was that of the consignee 
until an assignment had taken place, & tiie w'har- 
finger had attorned to the assignee. Sc agreed 
with him to hold for him, & then, but not till then, 
the wharfinger was the agent or bailee of the 
assignee. Sc his possession that of the assignee. — 
Farina r. Home (1846), 16 M. Sc W. 119; 16 
L. J. Ex. 73 ; 8 L. T. O. S. 277 ; 153 E. R. 
1124. 

Annotations : — Apprvd. Saunders v. Topp (1849), 4 Exch. 
390. Apld. Meredith r. Meigh (1853), 2 E. & B. 364 ; 
Dublin City DistUleiy r, Doherty, [1914] A. C. 823, H. L. 
Retd. Castle v. Sworder (1861), 6 H. & N. 828, Ex. Ch. 
Mentd. Knights v. Wiffen (1870), L. R. 5 Q. B. 660. 

154. Attornment — Statement that ware- 

houseman held goods — Measure of damages.] — 

The owner of goods lying at a warehouse was in- 
duced by the fraud of F. to instruct the w^arohouse- 
man to transfer the goods to the order of F., Sc the 
goods were placed at F.’s disposal. F. then sold 
the goods to an innocemt purchaser, who, btdore 
paying the price, obtained a statement from the 
warehouseman that he held the goods at the pur- 
chaser’s order. On the discovery of F.’s fraud, the 
warehouseman refused to deliver the goods to the 
purchaser. In an action by the purchaser against 
the w^arehouseman : — Held : the warehouseman, 
having attorned to the purchaser, was estopped 
from impeaching his title, Sc the refusal to deliver 
was a conversion, the measure of damages being 


the market value of the goods at the date of the 
refusal. — H enderson Sc Co. v. Williams, [1896] 
1 Q. B. 521 ; 64 L. J. Q. B. 308 ; 72 L. T. 98 ; 
43 W. R. 274; 11 T. L. R. 148; 14 R. 376, 
C. A. 

Annotations: — Consd. Farquharson v. King, [1901] 2 K. B. 

697, C. A. Distd. Farquharson v. King, [1902] A. C, 326, 

H. L. Refd. Herdman v. Wheciler, [1902] 1 K. B. 361 ; 

Compania Naviera Vasconzada r. Churchill & Sim, Same 

v. Burton, [1906] 1 K. B. 237. 

SeCf further, cases in Part IV., sect. 1, sub-sects. 1 
Sc 3, post 

155. Termination of liability — ^Delivery to officer 
of ship.] — Where goods are to be ctvrried coastwise, 
Sc the usage of the wharf is to deliver them on the 
wharf to the mate of the ship by which they are 
to be carried, if they are delivered to the matt^, the 
wharfinger’s responsibility is at an end, Sc he is not 
liable though the goods are lost from the wharf 
before they are shipped. — C obban v, Down^e 
( 1803), 5 Esp. 41. 

Annotations: — Refd. Blaikio v. Stombridgo (1859), 6 C. B. 

N. S. 894. Mentd. Leigh v. Smith (1825), 1 C. & P. 638. 

156. -.] — In order to discharge a 
wharfinger from his responsibility for goods left 
wdth him to be sent coastwise, a delivery by the 
wharfinger to the mate or some other officer of the 
ship by which they are to be conveyed is neces- 
sary ; if otherwise delivered Sc the goods are lost, 
the wharfinger is responsible. — L eigh v. Smith 
( 1825), 1 C. & P. 638 ; Ry. & M. 224. 

157. Measure of diligence — Reasonable care.] — 
A warehouseman is only bound to take reasonable 
& common care of any commodity intrust ed to his 
charge. — C ailifp v. Danvers (1792), Peake, 155. 

158. Theft due to negligence.] — A dock co. 

accepted bailment of goods, Sc the goods w^ere 
stolen from the co.’s warehouse in consequence of 
the negligence of the co. in not keeping sufficient 
w^at ch over the premises : — Held : the co. was liable 
to the consignee, as ow ner of the goods, for the loss. 
— Lamtson Sc Co, v, London Sc India Dock 
Joint Co. (1901), 17 T. L. R. 663. 

159. .] — ^A w’arehouseman is bound 

to take precautions against theft, & if he fails to 
do so, he will be liable to the ownt^rs if the goods 
are stolen (Lord Finlay, C.).— London Joint 
Stock Bank, Ltd. v, MacMillan Sc Arthur, 
[1918] A. C. 777 ; 119 L. T. 387 ; 34 T. L. R. 509 ; 
62 Sol. Jo. 650, H. L. 

160. Liability for negligence — Not taking out 
sufferance.] — In an action against a wharfinger, 


165 i. Tcmiination oflicddtity — Delivery 
to oMccr of ship.] — ^A warehouHeraau re- 
ceivaiig goods to forward dinchargos 
himself by delivering them properly 
directed to the master of a vessel, on 
board of his vessel. — BEeKEXT v. 
XJRQUHART (1844), 1 U. C. R. 188. — CAN. 

167 i. Measure of diligence — Reasonable 
care.] — Assuming a Harbour Board 
constituted under Harbours Act, 1878, 
to have power to undertake the duty of 
receiving goods unshipped at its wharves 
on behalf of consignees, & of keeping 
them pending deliveiy being taken by 
the consignees, tlien, if it does imdertake 
such duty & charges consigiK^es for its 
performance, it becomes subject to all 
the responsibilities of a bailee for reward. 
It must take ordinary care of the goods 
wldlst they are in its custody, & provide 
appliances & labour to enable it to do so. 
— Otago Hakboub Board v. Lysagiit 
(John), Ltd. (1901), 20 N. Z. L. R. 541. 

-N.Z. 

167 ii. Limitation of liahility 

by notice.] — A warehouseman is bound, 
as a depositary, to apply, in the keeping 
of goods warehoused with liim, the care 
of a prudent administrator. The pro- 
viso, in a warehouse receipt, “ but with- 
out responsibility for any loss or damage 


caused . . . for want of any special care 
or precaution,” does not relieve him 
from that obligation ; & a warehouse- 
man, who receives boxes of lemons dur- 
ing the winter & allows them to freeze, 
is liable for the loss. — Vipund v. 
C’anada Cold storage Co. (1908), 
Q. 11. 35 S. C. 144.— CAN. 

167 iii, Risk made known to bailor 

at time of bailment.] — A wareliouseman is 
not liable for a loss resulting from a 
cause the danger & risk of which was 
made known to the owner of the goods 
at the time they were warehoused. — 
Fry V. Quebec Harbour Comrs. 
(1896), Q. K. 9 S. C. 14; affd. Q. U. 5 
Q. B. 340.— CAN. 

160 1. Liability for negligence — Receipt 
given to shipoumer — That goods in 
apparent good order <Sb condition.] — Two 
packages of merchandise, consigned by 
sea to resp., wore dclivemd from the 
ship to applt. as whariinger, & a 
receipt was given by his clerk to the 
sliipowners, whereby the packages were 
expressed to have been ** refseived in 
apparent good order & condition, weight, 
contents, & value unknown.” Resp., 
upon oxaininiiig the packages, found 
that some of the goods wore missing, 8c 
he refused to take delivery of either 


package, & sued applt. for recovery of 
tlieir full value & incidental cliurgos. 
Th(5 case in wliich the missing goods wore 
contained was a ” repack ” or second- 
hand case, & was outwardly in good 
condition when received by tli<i dork, 
nor was there any evidence to show 
wh(5ther the interference with the 
package had taken place while in 
the possession of the shipowners or 
applt. ; — Held : applt. had not been 
guilty of negligence affecting rt^sp.'s 
rights against the 8hip()\vners by giving 
such receipt to the shipowners, & rtisp. 
was not entitled to recover from applt. 
for the gooiis lost. — it. v. Whitlo(’k & 
Co. (1911), 13 W. A. L. R. 160.— AUS. 

160 ii. In insuring goods stored.] — 

Pltf 8., upon storing goods with B., re- 
quested him to insure them & keep tli© 
policies. B.’s manager effected the 
insurance, & the goods subsequently 
being burned, the insurance co. sucooss- 
fully resisted payment on the ground 
that the goods were not situate in the 
premises described by the policies : — 
Held : B.’s manager, who upon receiving 
the policies did not examine them when 
the error in description would have been 
apparent, failed to exorcise that degree 
of care & diligence, which in the oircum- 
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to whom goods were sent to be shipped, for 
neglecting to take out a sufferance, which it was 
part of the wharfinger’s duty to obtain, & for want 
of which the goods were seized: — Held: (1) it 
was not necessary to aver or prove that the goods 
were condemned by a sentence in rem ; (2) it was 
sufdcient to aver that “ for want of such sufferance 
the goods were seized as forfeited, whereby same 
became wholly lost to pltf.” ; (3) proof of a seizure 
in fact by the officer for a just cause of forfeiture 
was sufficient to sustain the declaration, as the 
injury was sustained in consequence of deft. *8 
negligence. — ^Bakbr v. Liscoe (1797), 7 Term 
Rep. 171 ; 101 E. R. 916. 

161. Goods not stored in place agreed.] — 

A. deposited goods in the warehouse of B., a 
wharfinger, & paid an annual rent for part of a 
particular warehouse. B. removed the goods into 
another warehouse, where they were burnt : — 
Semhle : B. was liable to A. for the amount. — 
SiDAWAYS V, Todd (1818), 2 Stark. 400. 

Annotationa : — Mentd. Waters v. Monarch Life & Fire 

Insce. (1856), 5 E. B. 870 ; L. & N. W. Ily. Co. v. Glyn 

(1859), 28 L. J. Q. B. 188. 

162. . ] — Quiggin V. Duff, No. 151, 

ante, 

163. -.] — Deft, contracted to warehouse 
goods for pltf. at a i)firticiilar place, but he ware- 
housed part of them at another place, where, with- 
out any negligence on hLs part, they were destroyed. 
In an action to recover as damages tlie value of the 

f oods : — Held : the damage was not too remote, 
j deft., by his breach of contract, had rendered 
himself liable for the loss of the goods. — L illey v. 


Doubleday (1881), 7 Q. B. D. 510 ; 51 L. J. Q. B. 
310 ; 44 L. T. 814 ; 46 J. P. 708. 


Antwtaiions : — Folld. Iloberts v. M’Dougall (1887), 3 T. L. R. 
666 : Lampson v. London & India Dock Joint Co. (1901), 
17 T. L. R. 663; Morrison v. 8haw, Savill & Albion Co., 



mark, [1018] A. C. 475, P. C. Reid. Lepla v, Rogers, 
[1893] 1 Q. B. 31. 


See, also, Nos. 61, 62, ante. 


164. Duty to protect bailor’s title — Failure to 
give notice to bailor of adverse claim.] — Pltf., a 
married woman living apart from her husband, 
deposited certain goods belonging to her with 
deft., a warehouseman, the charge to be made by 
deft, for the storage of the goods being agreed 
between pltf. & deft. Pltf. gave her address to 
deft. Pltf.’s husband subsequently went to deft.’s 
premises &> claimed to be the owner of the goods, &>, 
upon deft, refusing to deliver them to him except 
under a magistrate’s order, the husband & a 
representative of deft, attended before a magistrate. 
Deft.’s representative informed the magistrate 
that the goods had been deposited with deft, by 
pltf. & that deft, for his protection required an 
order of the magistrate that he should deliver the 
goods to the husband. Thereupon a summons was 
issued by the magistrate under Metropolitan 
Police Cts. Act, 1839 (c. 71), s. 40, against deft. 
Deft, did not give notice to pltf. of the husband’s 
claim to the goods or of the issue of the summons. 
At the hearing of the summons the husband swore 
that he was the owner of the goods & that they were 
w^ort-h £10, & the magistrate thereupon made an 


stances he was bound to exercise, & 
pltfs. were enUtled to recover from B. — 
WRIGHT V. Standard Trust Co. (1916). 
34 W. L. K. 654 10 W. W. Li, 763.— 

CAN. 

161 i. Ooods not stored in 2 dace 

agreed .] — II a man undertakes for a 
consideration to take care of the goods 
of another as a warehouseman, & with- 
out authority places them in charge of 
another warehouseman, he is liable for 
any loss sustained, even apart from 
proof of actual negligence. Senihle : 
liability may only be avoided, if the 
warehouseman can sustain the onus of 
proving that Ids broach of contract did 
not cause the loss. — G rkat West 
Supply Co. r. Grand Trunk Pacific 
Ky. Co. (1915), 30 W. L. R. 322 ; 7 
W. W. R. 780 ; 20 D. L. 11. 774 ; ajOfd. 
31 W. L. R. 269 ; 8 W. W. R. 720.— CAN. 


161 ii. -.1 Furniture was 

stored in a brick warehouse, but was after- 
wards removed by the warohousemon, 
without tlie owner's consent, to a irome 
building, part of which was used as a 
stable : — Held : (1) the warehousemen, 
In the alisence of reasonable precaution 
to prevent injury therefrom, were liable 
for injuries caused by rats in the last 
named building, the existence of which 
the waroliousemen were aware of, & 
for certain of the goods wliich were lost, 
& they were not protected by a condi- 
tion in the warehouse receipt which 
relieved thorn from the responsibility for 
loss or damage caused by irresistible 
force, or inevitable accident, or from 
want of special care or precaution ; 
(2) they wore not liable for damages 
caused by alleged dampness, in that it 
might have been duo to changing 
temperature, which it did not appear 
would not have had the same effect In 
the original place of storage. — M iall v. 
Olver (1904), 24 C. L. T. 356 ; 8 O. L. R. 
66 ; 3 O. W. R. 749.— CAN, 


161 iii. Exndence of negligence .] — 

Pltf. landed with his goods in the night 
at defts.* wharf. Defts.' watchman got 
the key of their warehouse, &all pltf.’s 
goods were put into it, except a packing 
caao, for which there was no room. 
Next day pltf. got all his goods except 


the case, wliich was lost, Pltf. was 
asked by one of defts. to go & look at a 
box in the town which was thought to 
be his, not to speak of the loss, & to 
furnish a list of the tilings contained in 
the C4ise : — Held : there was snfflchjnt 
evidence to go to the jury to charge 
defts. — Towers v. Talbot (1854), 11 
U. a K. 614.— CAN. 

161 iv. .] — Certain packages 

were sent from New York addressed to 
pltf. at Hamilton, to go on by tlie G. Rail- 
way from the Falls. In conseq nonce of a 
telegram of which deft, knew nothing, 
the address to Hamilton entered on the 
bill was struck out, & Toronto substi- 
tuted, & G. Kailw’ay was also struck out, 

& E. & O. R. R. put in its place, but the 
address on the packages was left un- 
changed. They were brought by the 
E. O. R. R. to Lewiston, & thence 
shipped to Toronto, whore diift., a 
wharfinger, received them, with an 
abstract in which they woi*o described 
08 addressed to pltf. at Toronto. Deft., 
relying on the address to Hamilton, 
wliich still remained on the case, shipped 
them to that place, & they were burned 
on the passage : — Held : it was jiroperly 
loft to the jury to say whether deft, was 
guilty of negligence by not going by the 
address in the abstract instead of that 
on the packages, & they rightly decided 
III his favour. — Hunter v, Borst (1856), 
13 U. C. R. 141.— CAN. 

161 V. Custody of gasolene 

contrary to bye-law.] — I*ltf. rented from 
defts. stall -room in their garage for his 
motor-car ; the garage was destroyed 
by fire, & the motor-car with it. The 
ori^n of the fire was not shown. Just 
before the fire, a gasolene tank under the 
garage was being filled from a tank- 
waggon in the building, the gasolene 
being carried from Uio waggon to the 
underground tank in buckets of five- 
gallon measure in contravention of a 
municipal bye-law : — Held : there was 
no evidence of anything having been 
done or left undone by defts, to consti- 
tute a breach of the bye -law, &, even If 
there was, a contravention would not I 
constitute negligence. — Bears r. Cen- i 
TRAL Garage Co. (1912), 21 W. L. R. ' 


252 ; 2 W. W. R. 283 ; 22 Man. L. R. 
292 ; 3 D. L. R. 387.— CAN. 

161 vi. Failure to examine 

goods periodically. ] — Defts. wore keepers 
of an elevator, & in Apr., 1897, received 
from pltf. a quantity of corn for storage, 
& stored it in several bins. On May 22, 
1897, desiring to use one of the bins for 
another purpose, defts. removed the 
corn Sc in wo doing discovered that it had 
become heated, whereupon, by exposing 
it to the air, the com recovered. They 
also notified pltf. by telegram of the dis- 
covery in the bln, but did not them- 
selves examine the remainder of the com, 
nor did pltf. ask thorn to do so. When, 
on Juno 3, the corn was rim out to be 
shipped, a quantity of it was found to be 
in an advanced condition of fermenta- 
tion : — Ileid : defts. had been guilty of 
negligence, & were liable to plti, for the 
loss sustained by him. — Dunn Sc Co. v. 
Prescott Elevator Co. (1902), 22 
C. L. T. Oco. N. 237 ; 4 O. L. R. 103 ; 1 
O. W. R. 404 ; revsd. 26 A. R. 389 ; 30 
S. C. R. 620.— CAN. 

161 vii. .1 — A firm of 

store keepers recoivcjd two hundred & 
forty bags of flour, wliich they stored in 
three tiers & allowed to stand untouched 
for more than a year, so that the flour 
deteriorated in quality : — Held : such 
storing was improper, unless the bags 
wore turned from time to time, & as 
that had not been done, the store 
keepers were liable in damages to the 
owners of the flour. — Snodgrass v. 
RrrcuiE & Lambkrton (1890), 27 Sc. 
L. R. 546.— SCOT. 


1. Duty to provide storage,] — It is 
not necessary that the proprietor of a 
wharf or quay upon navigable waters, 
used for the loading & unloading of 
vessels, should have a warehouse or 
shed or other convenieniie for the 
storage of goods & protection thereof 
from the weather. — S ills v. Bickford 


(1879), 26 Gr. 612.— CAN. 

m. Jyuty to return goods stored,] — 
Held : as defts. had not accounted for 
all the wheat they had received under a 
“ special bin contract, there must be 
judgment for pltf. — Brentwell v. 
Western Elevator Co. (1909), 11 
W. L. R. 372.— CAN. 
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. 2 <fe- 3.] 

order that deft, should deliver the goods to the 
husband. Deft, delivered the goods to the hus- 
band, & the next day wrote to pltf. informing her 
that the goods had been removed by order of a 
magistrate. Pltf. brought an action in the county 
ct. claiming from deft, the retum of the goods or 
their value, & damages for their delontion, <fe the 
county ct. judge directed the jury that deft, would 
be responsible for the loss of the goods if he, by his 
negligence, allowed the magistrate’s order to be 
made without giving notice to pltf., whose address 
he knew, of her husband’s claim to the goods or 
asking the magistrate to summon pltf. before liim 
so that she might be heard. The jury found that 
there was negligence on the part of deft. : — Held : 
there liad been a failure on the part of deft., to 
fulfil his obligations as a bailee, & lie could not 
rely for protection upon the order made by the 
magistrate, & pltf. was entitled to judgment. — 
Hanson v. Platt, [1911] 2 K. B. 291 ; 80 L. J. 
K. B. 1188 ; 104 L. T. 881, C. A. 

165. Delivery to wrong person — Trover.] — Trover 
will lie for misdelivery of goods by a warehouse- 
man, although such misdelivery has occurred by 
mistake onlv. — Devebeux v. Babclay (1819), 2 
B. & Aid. 702 ; 106 E. R. 521. 

Annotation: — Refd. Stephenson v. Hart (1828), 4 Biner. 

476. 

166. Delivery orders — Delivery without 

order. ] — If goods are deposited wdth warehousemen 
to be delivered against shipowners’ delivery ord^Ts, 
& the w’arehousemen deliver them without the 
presentation of such orders to a person not at that 
time entitled to delivery, they will be liable for th<i 
value of the goods to a person w^ho obtains A 
presents proper delivery orders, all hough the 
title to the goods & the delivery orders was ob- 
tained by such person aftf^r the goods had been 
wrongfully delivf'red. — Bbtstol <fc West of Eng- 
land Bank v. Midland Ry. Co., [1891J 2 Q. B. 
653 ; 61 L. J. Q. B. 115 ; 65 L. T. 234 ; 40 W. R. 
148 ; 7 T. L. R. 627 ; 7 Asp. M. L. C. 69, C. A. 

Annotation: — Consd. London .Joint Stock Bank v. British 

Amsterdam Maritime Agency (1910), 104 L. T, 143. 

167. Fraudulently filled up.] — Where 

a signed form of order for delivery of goods, in 
which the number of parcels to be delivered is left ; 
blank, lias been intrusted by those entitled to them 


to a third person, who is at the same time authorised 
to fill it up by inserting a given number of parcels, 
warehouse-keepers are justified in delivering the 
whole number of pai’cels appearing on the face of 
the order, & are not liable in trover, notwithstand- 
ing that such third person’s authority was limited 
to a less number of parcels than the actual number 
he inserted, & that he had fraudulently exceeded 
his authority by inserting a greater number. It 
is otherwise where the signed form of order was 
duly filled up with a certain number of parcels to 
be delivered before it was intrusted to such person, 
& he, fraudulently taking advantage of a blank 
space in the form immediately above the signature 
of those who intrusted him, has inserted an addi- 
tional number of jiarcels. — Union Cbedit Bank, 
Lti3. V, Mebsey Docks & Habboub Boakd, Same 
V. Mebsey Docks & Habboub Boabd & Nobth 
& South Wales Bank, Ltd., [1899] 2 Q. B. 205 ; 
68 L. J. Q. B. 842 ; 81 L. T. 44 ; 4 Com. Cas. 227. 

Annotations : — Consd. Macmillan v. London Joint Slock 

Bank, [1917] 2 K. B. 4.39, C. A. Refd. Colonial Bank of 

Australasia v. Marshall, [1906] A. C. 559, P. C. ; Macmillan 

r. London Joint Stock Bank, [1917] 1 K. B. 363 ; London 

Joint Slock Bank v. Macmillan & Arthur, [1918] A. C. 

777, H. L. 

168. Redelivery to bailor — ^Measure 

of damages.] — Defts. were in possession of plifs.’ 
goods as bailees, under orders not to part with 
them except upon delivery ordei’s signed by jjltfs. 
Defts. parted with the goods upon the. order of G., 
who w^as pltfs.’ agent for the sale but not for the 
delivery of the goods. Shortly afterwards pltfs. 
sent a delivery order for the same goods to T., who 
indoi’sed it to G., who lodged it with defts. to cover 
the previous delivery. Afterwards pltfs, being 
unable to obtain the price of the goods from T., 
sued defts. for the conversion of the goods, <fe 
claimed the full value : — Held : (1) there had been 
a conversion in respect of wdiich pltfs. w’ere 
entitled to recover ; (2) what hod occurred w ith 
respect to the delivc^ry order was equivalent to a 
return of the goods by defts. to pltfs. ; (3) (Bbam- 
WELL & Tiiksigeb, L.JJ.) in the circumstances the 
damages could only be nominal ; (4) (Baggallay, 
L.J.) pltfs. w^ere not entitled even to nominal 
damages. — Hiort v. London & North Western 
Ry. Co. (1879), 4 Ex. D. 188 ; 48 L. J. Q. B. 515 ; 
40 L. T. 674 ; 27 W. R. 778, C. A. 

169. Undertaking to transport goods — Not liable 
as insurer.] — Defts. were wdiarfingers, & goods 


166 i. Delivery to wrong person^ — The 
contract between a distiller who Bends 
BpiritR to u bonded warehouse, & tlie 
keejier of the warehouwe, is a con- 
tract of deposit, & the keeper of the 
warfihouse holds the Roods for the dis- 
tiller, not for the purchaser ; & he is 
not entitled to deliver them either to the 
purchaser, or to anyone else, without 
authority from the distiller. — S mith v. 
Allan & I*aynter (1859), 32 Sc. Jur. 
85.— SCOT. 

166 i. Delivery orders — Delivery 

without order.] — Pltf. deposited goods in 
deft.’s warehouse (wliich was also a 
bonding warehouse), with directions not 
to deliver them except to his order. E., 
for whom the goods were Intended, but 
to whom deft, was di reeled not to de- 
liver them without payment, paid the 
duty at the custom house, & obtained a 
permit to release the goods from the 
public warehouse, & then got possession 
of them from deft.’s clerk : — Held : deft, 
was liable to pltf. for the goods. — 
Gunnison v. Thomas (1861), 5 All. 148. 
—CAN. 

168 i. Redelivery to bailor.] 

— Pltf. declared that G. had deposited 
with deft, certain wheat, & obtained from 
him a warehouse receipt therefor, that by 
the course oi trade such receii)t was trans- 
ferable by indorsement, & the property 


in the wlu^at would pass to an indorsee, 
that Q. sold the wheat to pltf., & in- 
dorsed to him the receipt, but that, 
when he presented it to deft., the latter 
refused l/O deliver to him the wheat. 
Deft, pleaded that, before he had any 
notice or knowledge of such transftjr or 
sale, the wdicat was taken out of his 
warehouse by G,: — Held: a good de- 
fence. — Gi.a.sh V. Whitney (1863), 22 
U. O. R. 290.— CAN. 

n. /Special contract — ** Specially 
binned ** — Manitoba Grain Act.] — Pltf. 
delivered wheat to deft.*s elevators, 
receiving receiids therefor in the form of 
storage tickets mentioned in Manitoba 
Grain Act. The agent marked the 
words “ specially binned *’ on the 
tickets, but it was shijwn la; had exprt^ss 
instructions not to accept any wheat to 
be specially binned. The amount of 
wheat shipped from the bins in which 
pltf.^s wheat was storod was greater than 
that mentioned in the tickets, & ho 
claimed such wheat: — Held: (1) pltf. 
was entitled only to delivery In accord- 
ance with the Act, when the grain was 
stored under storage tickets; (2) the 
indorsement of the words specially 
binned ” on the ordinary storage re- 
ceipts would not give any greater privi- 
lege than those to which pltf. was 
entitled under storage tickets.— -Cas- 
well V. Western Elevator Co. (1909) 


2 Sask. L. K. 163 ; 10 W. L. ll. 52.~ 

CAN. 

169 i. Undertaking to transport goods — 
Liability for Tton^delivery .] — On Apr. 3, 
1871, defts. received at M. a case of hats 
to bo carried to T., consigned to pltfs. 
The goods arrived in due course at T. & 
w<*re placed in defts.* warehouse, but 
weiTj not delivered to pltfs. until .Tune 16 
following, whereby the sale of the goods 
was lost, & their value very considerably 
deteriorated. The goods wetts cn.rrled 
under the following special condition : 
“ The CO. will not bo responstbhi for any 
goods left until called for or to order, 
warehoused for the convcnieiKKi of the 
parties to whom they belong, or by or to 
whom they are consigned. Sc the delivery 
of the goods will be con.sidt>red complete 
& the responsibilities of the co. will be 
consideH’xi to tcmiinato when placed 
In the CO. *8 shed or warehouse.** It was 
the custom of defts. to deliver to tho 
consignees goods brouglit by them Sc 
warelioused, Sc to charge for tho cartage 
in the freight ; — Held : tho condition 
would only relievo defta. from liability 
as common carriers, but not as ware- 
housemen, & being bound in the latter 
capacity to deliver the goods, they were 
liable for tho loss sustained by the 
detention. — McCrobson v. Grand 

Trunk Ry. Co. (1873), 23 0. P. 107. 
GAN. 
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belonging to pltfs. were discharged from a ship at 
their wharf. PJtfs. gave an order to defts. to cart 
Sd deliver the goods to various persons, & in com- 
pliance with such order defts. carted & delivered 
art of the goods. The remainder were destroyed 
y fire while still at the wharf : — Held : notwith- 
standing defts. had carried some of the goods at 
the order of pltfs. they held them while at the 
wharf as wharfingers & not as common carriers, & 
in the absence of negligence were not liable for the 
loss of the goods. — C hattock & Co. v, Bellamy 
& Co. (1895), 04 L. J. Q. B. 250 ; 15 B. 340. 

Annotations : — Distd. Travers v. Cooper, [19151 1 K. B. 73, 
C. A. Refd. Consolidated Tea & Lands Co. v. Oliver’s 
Wharf, [1910] 2 K. 13. 395. 

170. .] — Wharfingers who, as inci- 

dental to their business as wharfingers, transport 
goods for their customers by lighter from the 
importing ships to their warehouses, but do not 
hold themselves out as ready to carry goods for 
any other persons, are not in respect of that trans- 
port subject to the common law liability of com- 
mon carriers, but are liable only for negligence. — 
Consolidated Tea & Lands Co. v. Oliver’s 
Wharf, [1910] 2 K. B. 395 ; 79 L. J. K. B. 810 ; 
102 L. T. 048 ; 26 T. L. R. 388 ; 54 Sol. Jo. 506 ; 
16 Com. Cas. 212. 

Annotation: — Bistd. Travers v. Cooper, [1915] 1 K. B. 73, 
C. A. 

171. Liability as insurers by custom.] — A 

wharfinger, by the custom of the city of London, 
or at all ev(ints by the custom of the trade, is in the 
same po.sition as a common carrier. He is liable, 
in the absence of express stipulation, for the safe 
custody of tile goods intrusted to his care ; & if 
the goods arc destroyed by fire, he is liable in law 
for breach of duty in not so carefully attending to 
the goods that no fire could destroy them. It is 
no answer on this point to say, “ I was not guilty 
of negligence,” because it is negligence not to have 
prevented accident, & for this purpose it is not 
necessary to show that he was guilty of actual 
negligence or actual d(jfault ; he is liable for not 
properly taking care of the goods (Jessel, M.R.). — 
North British & Mercantiliij Insurance Co. v, 
London, Liverpool & Globe Insurance Co. 
(1876), 5 Ch. D. 569 ; 45 L. J. Ch. 548 ; 35 L. T. 
231 ; affd, (1877), 5 Ch. D. 509, 578, C. A. 

Annotations : — Mentd. Darrell v. Tibbitts (1880), 5 Q. 13. D. 
560, C. A. ; Castellain u. Preston (1882), 8 Q. B. D. 613 ; 
West of England Fire [nsee. v. Isaacs (1896), 66 L. J. Q. B. 
36. C. A. ; American Surety Co. of New York v. Wrightson 
(1910), 103 L. T. 663. 

172. Limitation of liability by notice.] — ^A 

wluirfingcr by inserting, in his receipts for goods, a 
notice that he will not be responsible for loss by 
fire, may entirely discharge himself from such 
responsibility. — H aving v, Todd (1815), 1 Stark. 
72 ; 4 Camp. 225. 

Annotations : — Consd. Consolidated Ten and Lands Co. v. 
Oliver’s Wharf, [1910 1 2 K. B. 395. Mentd. Liver Alkali 
Co. r. Johnson (1872), L. It. 7 Exch. 267 ; Chattock v. 
Bellamy (1895), 64 L. J. Q. B. 250. 

Other cas('.s of special contract, see Nos. 138 — 140, 
ante, 180, 190 — 198, post. 


173. Receipt fraudulently signed by servant — 
Not liable.] — A., the servant of a wharfinger, 
fraudulently signed a receipt purporting to be an 
acknowledgment that certain wheat had been 
delivered at his employer’s wharf to be shipped 
to the order of C., no such wheat having in fact 
been delivered, & thereby wilfully induced 0. to 
pay the price thereof to the preluded vendor 
Held : the wharfinger was not liable, although it 
was proved that C.’s course of dealing was to pay 
for all wheat delivered for him at the wharf, on 
production by the vendor of the wharfinger’s 
receipt, & that the latter knew it. Semble : it 
would have been otherwise, if there had been any 
evidence of an understanding or agreement be- 
tween C. <fe the wharfinger to the effect above 
stated. — Coleman v. Riches (1855), 16 C. B. 104 ; 
24 L. J. C. P. 125 ; 1 Jur. N. S. 596 ; 3 W. R. 453 ; 
3 C. L. R. 795 ; 139 E. R. 695. 

Annotations : — Apld. UdeU v. Atherton (1861), 7 H. & N. 

172. Distd. Ludgater Love (1881), 44 L. T. 694, C. A, 

Refd. Whitechurcli v. Cavanagh, [1902] A. C. 117, H. L. 

See, further. Master & Servant. 

174. Indemnity by bailor — Clean warrant issued 
at request of bailor.] — Pltfs., wharfingers, agreed 
to warehouse some wheat for defts. Defts. en- 
gaged a lighterman to lighter from the ship’s side 
the wheat to pltfs.’ warehouse. Pltfs., while the 
wheat was still in the lighters, at the request of 
defts., issued clean warrants, by means of which 
defts. sold the wheat as undamaged wheat to a 
purchaser. The wheat was damaged while in the 
lighters, &; pltfs., having issued clean warrants, paid 
to the purchaser the amount of the damage done to 
the wheat : — Held : defts. had impliedly under- 
taken to indemnify pltfs. for any damage occa- 
sioned to pltfs. by the issue of the warrants. — 
Groves &; Sons v. Webb & Kenward (1916), 85 
L. J. K. B. 1533 ; 114 L. T. 1082 ; 32 T. L. R. 424 ; 
13 Asp. M. L. C. 386, C. A. 

Annotation : — Refd. Cory r. Lambton & Hetton Collieries 

(1916), 86 L. J. K. B. 401, C. A. 

Goods landed and warehoused under statutory 
powers.] — Shipping & Navigation. 

Warehouse certificate as a document of title.] 

— See Sale of Goods. 

Actions by third parties against warehousemen.] 

— See cases in Part IV., sect. 2, sub-sect. 4, post. 

Liability of wharfinger for foul berth .] — See 

Shipping & Navigation. 


Sub- SECT. 3. — Carriers as Warehousemen. 

See, generally. Carriers ; see, also. Nos. 40, 41, 
ante^ 

175. Accidental fire.] — A common carrier be- 
tween A. & B., employed to carry goods from A. 
to B. to be forwarded to 0., carried them to B. 
& there put them in his warehouse, in which they 
were destroyed by an accidental fire before be had 
an opportunity of forwarding them : — Held : he 


172 1. Limitation of liability hynoticcA 
— Pltf. alleged that goods were delivered 
to A. Co. & to B. & other cos. to 
ho traiipforrod to defts. for carriage. 
There was also an allegation of a con- 
tract by defts. for storage of the goods 
&: delivery to pltf. when requestod, & a 
lack of proper care whereby the goods 
wore lost. Tlio goods were destroyed 
by fire caused by the negligence of 
defts.’ servants while st-ored in a building 
owned by defts.; — Held: (1) as to 
the goods delivered to A. Co., as the 
goods were received for carriage under 
the terms of a special contract wldch 
provided that defts. would not bo liable 
for the loss of goods by fire, & that goods 


stored should be at solo risk of the 
owners, the cause of action failed, 
whether founded in tort or on contract ; 
(2 ) as to the goods delivered to the cos. 
other than A. Co. defts. were liable 
under the contract for storage, & the 
goods were in their possession as ware- 
housemen. — Lake Erie & Detroit 
River Ky. Co. v. Sales (1890), 26 
S. C. R. 663.--CAN. 

PART III, SECT. 1, SUB-SECT. 3. 

p. General principle.] — Pltf., a holder 
of a bagngage chock on defts.* railway, 
brought an action to recover the value 
of a trunk alleged to have been 


lost or so injured as to be of no use : — 
Held : the status of a railroad as to 
the custody of baggage might be 
changed from that of a carrier into that 
of a warehouseman, so as to relieve them 
from liability as custodians by depositing 
same in their custody for an undue 
period after it had reached its destina- 
tion. — H amel v. Grand Trunk Ry. 
Co. (1911), 19 O. W. R. 533 ; 2 O. W. N. 
1286.— CAN. 

176 L Accidental fire .] — Flour was de- 
livered to defts., warehousemen & 
carriers, with directions to sell as much 
of it as they could during the winter. Sc 
put the remainder in transitu for pltf. 



80 


Bailment. 


Sect. 1. — Hire of custody: 

was not answerable for the loss. — Garside v. 
Tkent & Mersey Navigation Proprietors 
1792), 4 Term Bep. 581 ; 100 E. B. 1187. 

Annotalicnis ;~Diatd. lie Webb (1818), 2 Moore, C. P, 500 ; 
Chapman v. G. W. Ry. Co. (1880), 5 Q. B. D. 278. Refd. 
Cairns v. Robins (1841), 8 M. & W. 258 ; Richards v. 
L. B. & S. C. Ry. Co. (1849), 7 C. B. 839. 

176. .] — ^A., B., C., & D., in partnership as 

carriers, agreed with S. & Co., of F., to carry goods 
from London to F., where they were to be deposited 
in a warehouse belonging to the partnership at F., 
where A. resided, without any charge for ware- 
house-room, till it should be convenient to S. & Co. 
to take the goods home. Goods of S. & Co. carried 
by the partners from London to F. under that 
agreement were deposited in the warehouse at the 
latter place, & destroyed by accidental ftre : — 
Held : the character of the partnership as carriers 
was suspended from the time of the ELrrival of the 
goods at F. until their delivery to S. & Co., & during 
such interval they were not liable for the value of 
the goods burnt. — Re Webb (1818), 2 Moore, C. P. 
600 ; 8 Taunt. 443 ; 129 E. B. 455. 

Annotations : — Apld. Chapman v. G. W. Ry. Co. (1880), 5 
Q. B. D. 278. Reid. Manchester & Northern Counties 
Federation of Coal Traders Assoens. v. L. & Y. Ry, Co. 
(1897), 70 L. T. 786. 

177. “ Goods left till called for.”] — ^A 

package of goods was delivered to defts. & another 
to L. By. Co. for carriage to defts.’ station at W., 
both packages being addressed to pltf. “ to be left 
till called for.” One of the packages arrived at W. 
on Mar. 24, the other on the 25th. On their 
arrival they were placed in the station warehouse 


to await their being called for. Defts. did not know 
the address of pltf., who travelled about the coun- 
try with drapery goods. The goods had not been 
called for when, on the morning of Mar. 27, a fire 
having accidentally broken out, the warehouse was 
burned down & the goods were consumed by fire. 
Pltf. on the same day after the fire called for the 
goods &, not receiving them, brought actions 
against defts. as common carriers to recover their 
value : — Held : after the interval of time which 
pltf. had suffered to elapse since the arrival of the 
goods, the liability of defts. as common carriers 
in respect of the goods had ceased, & they had be- 
come mere warehousemen of them, & the actions 
were not maintainable in the absence of any 
evidence of negligence on the part of defts. — 
Chapman v. Great Western By. Co. (1880), 5 
Q. B. D. 278 ; 49 L. J. Q. B. 420 ; 42 L. T. 262 ; 
44 J. P. 363 ; 28 W. B. 566. 

Annotations : — Apld. Manchester & Northern Counties 

Federation of Cool Traders Assoens. v. L. & Y. Ry. Co. 

(1897), 76 L. T. 786. Consd. Hirschel & Meyer v. G. E. 

Ry. Co. (1906), 96 L. T. 147. 

178. Warehousing without charge — Not gratui- 
tous bailment.] — Goods were forwarded by a 
carrier’s waggon to A. in London, &> delivered by 
the carrier to him. A. sent them back to the 
carrier’s warehouse, with directions that they 
should remain there to await his orders. They 
remained there for upwards of a year, when thev 
were lost out of the warehouse. A printed bill 
issued by the carrier, &; sent to A. wdth the goods, 
st ated t hat ” any goods that should have remained 
three months in the warehouse without being 
claimed, or on account of the non-payment of 
the charges thereon, would be sold to defray the 


In the springr. Some Bales having been 
made before navigation opened in the 
spring, an accidental fire destroyed the 
remainder, without any default or 
negligence of defts. : — Held : defts. not 
responsible. — Thibkell v. McPhekson 
(1845), 1 U. C. R. 318.— CAN. 

176 ii. .1 — Defts. contracted to 

carry goods to B., & there to deposit & 
keep them for pltf. , for reward, etc. 1*1 tf. 
frequently applied for the goods, when 
the answer was “not arrived." On 
May 9 the answer was, “ burnt up.’* 
The goods arrived on May 5 or 6, & were 
stored in a warehouse in defts.’ control, 
& were burnt on the 8th or 9tli, & no 
notice of arrival was sent to tlio con- 
signee : — Held : defts.’ liability os com- 
mon carriers had ceased, & that of 
warehousemen commenced, & they were 
not liable. — Bowie v. Buti’alo, Brant- 
POBD & Goderich Ry. Co. (1868), 7 
C. P. 191.— CAN. 

176 iii. .] — Under a condition in a 

railway shipping bill the delivery of 
goods was to bo considered complete, & 
the responsibility of the co. to terminate, 
when the goods were placed in the co.’s 
warehouse at their destination. The 
goods were carried to the station at the 
place of delivery & wore placed in tiie 
co.’s shed there used for the purpose of 
storing goods, where they wore subse- 
quently destroyed by fire. The station 
was some five miles distant from the 
village where pltf.’s place of business 
was I — Held : after tiie goods were 
placed in the shed the co.’s liablity was 
at an end. — Richardbo.v v. Canadian 
Pacific Ry. Co. (1890), 19 O. R. 369. — 
CAN* 

176 iv. .] — Although the stat. law 

of Canada prevents a rallwuy co. from 
relieving It^lf from liability for dam^ige 
caused by fire arising from any negli- 
gence or omission of It or its servant/S, 
still such a condition, wlien the damago 
arises otherwise than from any negli- 
gence or omission of the co. or its ser- 
vants, Is valid, &; there is no law in 
Canada requiring that such a condition 
shall be just & reasonable. 

Goods arrived on Apr. 21, notice of 


their arrival w'as given to the owner on 
the same day, & they W’cre destroyed on 
the 26th : — Held : tiie owner had a 
reasonable time mthin wliich to remove 
the goods, & not having done so, defts. 
w'ere not liable. — McMorrin r. Cana- 
dian Pacific Ry. Co. (1901), 21 C. L. T. 
292 ; 1 O. L. R. 561.— CAN. 

176 V. .1 — Defts. between Apr. 30 

& May 4 received goods from pltf. for 
carriage to Q. The goods arrived at 
Q. from day to day betw^oen the 5th & 
noon of May 12, & were apparently on 
the same days put In defts.’ freight 
sheds ; they were destroyed by fire on 
May 13. I’ltf.’s agent at Q. was aware 
each day of the arrival of the goods : — 
Held : defts.* duties as common carriers 
had ceased before the fire, & they were 
liable, if at all, only as warehousemen. — 
Walters v. Canadian Pacific Ry. CJo. 
(1887), 1 Terr. L. R. 88. — CAN. 

176 vi, ^.1 — ^When a shipper stores 

goods from time to time in a railway 
warehouse, loading a car when a car- 
load is ready, the responsibility of the 
railway co. in respect of such of the goods 
as have not been specifically strt ajiart 
for shipment is not that of carriers but 
of wareiiousemen. & in case of their 
accidental destruction by fire the 
shipper has no remedy against the co. — 
MiLixiYtj. Grani> Trunk Ry. Co. (1894), 
21 A. R. 404.— CAN. 

176 vii. .] — Goods were to be de- 

livered from the sliip’s tackles as fast as 
the steamer could disciiarge, failing 
which the agents were to be at liberty to 
land the goods at their godowns. The 
steamer, on arrival, commenced un- 
loading at the custom-house godowms 
without giving the oonsigueos tht) option 
of landing the goods from the sliip’s 
tackle. The consignees did not object 
to the goods being lauded at the godowns, 
& they paid a sum for the wharfage of a 
part of the goods in their godowns ; — 
Held : if the goods were in the posses- 
sion of the shipowners os wharfingers, 
they were not liable for loss of the goods 
by fire, as the goods were destroyed by 
fire without any default on their part. — 
Chin Hong & Co. v. Sbno Moh & Co. 


(1879), I. L. II. 4 Calc. 736 ; 3 C. L. R. 
585.— IND. 

176 viii. Goods delivered to carrier ai 

season when carriage impossible.] — Pltf. 
sent Ilia goods to defts., common carriers, 
at a season when they could not bo 
forwarded, & defts. received them into 
their store to bo forwarded at the 
earliest oiiportunity. Before the navi- 
gation had opened, the goods W(*ro 
destroyed in defts.* storehouse without 
their default, by an accidental fire : — 
Held: it was a question for the jury 
w’hether defts. received the goods as 
carriers or 'warehousemen, & the cir- 
cumstances of tho navigation being 
closed by tho ice every year at the 
season of the receipt of tho goods, & also 
at the time of tho fire, did not necessarily 
determine, as a matter of law, that defts. 
must he looked upon as having acted in 
their cliaracter of warehousemen only.— 
Ham w McPherson (1842), 6 O. S. 360. 
—CAN. 

r. Accidental destniction — Goods de- 
livered to carrier at season when carriage 
impossible.] — I’ltf. loaded defts.’ vessel, 
which was frozen in the ice, with a caigo 
of peas, to be carried in tho vessel on the 
opening of navigation to K. Wliile Uie 
goods were on board the vessel struck 
a sunken rock, which caused her to sink, 
damaging the cargo ; — Qti. : whether 
defts. were responsible as carriers, or os 
warehousemen. — Cluxton v. Dickson 
(1876), 27 C. P. 170.— CAN. 

s. Before carriage commenced.] 

— 1*1 tfs. purchased tickets from a railway 
CO. on Dec. 23, & chocked tholr baggage 
through, but delayed their journey 
until the next day. On the morning of 
Doc. 25, at 9 o’clock an explosion 
occurred In tho baggage room, caused 
by two sections of defts.’ Iiot water 
heater or boiler giving way, & causing 
damago to pltfs.^ trunk & contents : — 
Held : even though defts. were ciiarge- 
able as warehousemen, they were not 
liable, as the accident was not due to 
negligence on their part. — Carlisle v. 
Grand Trunk Ry. Co. (1912), 20 
O. W. R. 860 ; 26 O. L. R. 372 ; 3 
O. N. 610 : 1 D. L. R. 130.— CAN. 
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carriage or other charges thereon, or the general 
lien, as the case might be, together with ware- 
house rent & expenses/' The carrier had often 
before carried goods for A., but no goods of his had 
before lain in the carrier’s warehouse : — Held : 
the carrier was not, in these circumstances, a mere 
gratuitous bailee of the goods at the time of their 
loss ; & A. might recover against him the value of 
the goods, on a declaration in assumpsit alleging 
that they were delivered to deft, to be safely kept 
for pltf. for certain reasonable compensation & 
reward to be therefor paid by him. 

A party may have so large a compensation as a 
carrier as to be sufficient also to remunerate him 
for acting as a warehouseman, as is the case with 
many canal cos., & it is quite consistent with both 
these characters that he will for a certain time, 
until further orders, or for a reasonable time, keep 
the goods, considering the general remuneration 
for carrying sufficient to cover this risk also (Lord 
ABIN015R, C. B.). — Cairns v. Robins (1841), 8 
M. & W. 258 ; 10 L. J. Ex. 452 ; 151 E. R. 1034. 

Annotations : — Apld. Mitclioll V. L. & Y. Ry. Co. (1875). 

L. R. 10 Q. B. 25(5. Refd. Inderiiiaur v. Dames (1867), 16 

L. T. 293, Ex. Ch. 

179. .] — Pltf. d(‘posited between three 

& four tons of hops at a warehouse at M., belonging 
to deft., who carried on the business of a wharfinger 
& carrier tiiere, on the terms that they sliould be 
conveyed by deft.’s barges i/O London, when pltf. 
should direct, at. the usual freight, & that, in the 
meantime, t-hey should be kept by deft, without 
charg(‘ for warehousing. The hops remained in the 


warehouse for about thirteen months ; & then, 
upon pltf.’s order, deft, conveyed them to London. 
On their arrival, it was discovered that they had 
been damaged by mice while in deft.’s custody: 
Held : the advantage of carrying the hops for hire 
might be considered as payment for the ware- 
housing, & deft, was not a gratuitous bailee, & was 
liable in an action for not keeping the hops safely. — 
WmTK V. Htjmphrry (1847), 11 Q. B. 43; 10 
L. T. O. S. 183 ; 12 Jur. 417 ; 116 E. R. 391. 

180. Limitation of liability by notice.] — Pltf. was 
consignee of some flax sent by defts.* railway to 
N. station. On its arrival at N. station, defts. 
sent to pltf. an advice-note of its arrival, requiring 
him to remove it. Sc stating that they, deftvS., 
would hold it “ not as common carriers, but as 
warehf>usemen, at owner’s sole risk, Sc subject to 
the usual warehouse charges.” Soon after the 
receipt of this notice, pltf. went to the station Sc 
removed two tons of the flax, but left the rest at tht^ 
station for more than two months. There were 
no warehouses at the station, & the flax remained 
on open ground insufficiently covered, Sc became 
damaged by wot. In an action for the damagti it 
was admitted that if defts. wcrci bound to take 
reasonable care of the flax they had not done so ; 
^ — Held: (1) treating the advice-notc acquiesced 
in by [)ltf. as a cont.ract, the terms of it, taken alto- 
gether, did not exempt defts. from all liability for 
negligence, & they were bound to take reasonable 
care of the goods as bailees for hire ; (2) defts. 
were liable. — Mitciiklb v, Lancashire York- 
shire Ry. Co. (1875), L. R. 10 Q. B. 250 ; 44 L. J. 


180 i. Limitation ofliahililu hy nt^HceA 
— Railway cos. Htoring goods on their 
arrival, &; mak-iiig a charge therefor, are 
hailoes for hire, & a notJec by tlioin to 
the consignees, stating that the goods 
have arrived & that the co. would not 
be resiioQpible for any damagt^ canstid 
by tire, the a<d of Clod, civil commotion, 
vermin or dct>cri oration In quantity or 
quahty by storage or otherwise, will not 
relievo them iroin their reeponsibility 
as such bailees, t-hough their responsi- 
bility had ceased as carriers.- -Okanu 
Trunk Ry. Co. v. Gutman (1871), 3 
R. L. 452.— CAN. 

180 ii. .] — On the back of the re- 

quest note & shipping receipt given & 
received by pltf. on the sliipmont of 
goods from M. to T., & tlie freight advice- 
note received by lilm on the arrival of 
the goods at T., & specially referred to 
on the face thereof respectively, W'ero a 
number of conditions under the heading ; 
“ General notices & conditions of car- 
riage,” one of whieli was that the co. 
should not bo liable for any goods left 
until called for or to order, or ware- 
housed for the couvenienm of the parties 

whom they belonged, etc., & that the 
warehousing of all goods would bo at 
the owner’s risk & expense, Gn the 
arrival of the goods at T. tliey were 
placed in defts.’ warehouse there, & 
pltf., on receipt of the freight advice- 
note, called at the warehouse, & ob- 
tained permission to leave them there, 
nothing being said aliout storage. The 
goods wore subsequently lost * — Held : 
pltf. could not rcjcover. — Mayer v. 
Grand TrtuNK Ky. Co. (1880), 31 C. P 
248.— CAN. 

180 iii. .] — One of the conditions in 

a contract to carry goods to P., a place 
beyond the terminus of the co.’s line, 
provided that the co. “ should not be 
responsible for any loss, misdelivery, 
damage or detention that might happen 
to goods sent l>y them, if such loss, mis- 
delivery, damage or detention occurred 
after the goods arrived at the stations 
or places on their lino nearest to tlio 
points or places wMch they were con- 
fidgned to, or beyond their limits ** ; — 
Held : the loss having occurred after the 
goods had been doUverod at P., the lia- 
bility of the ou. as carriers had ceased, & 
the condition reduced the contract to one 
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of mere bailment, & exompR^d the co. 
from liability as warehousemen. — 
Grand Trunk Ry. Co. r. McMii.lan 
(1889), 16 8. C. R. 543.— CAN. 

180 iv. .] — Goods vver(‘ carried on 

a bill (d lading issued by a railway co., 
whicii conRiinod an express provision 
that owners should incur all risk of loss of 
goods in charge of the co., as ware- 
housemen. The goods were destroyed 
by lire, wliilo stored In a wai’ohouse 
belonging to the railway co. ‘.-—Held : 
such condition was a reasonable onof 
as the CO. only undertook to warehouse 
goods Of nee^essity & for convenience of 
shippers. — Lake Erie & Detroit 
RrvEK Ry. Co. v. Sales (1896), 26 S. O. 
R. 663.— CAN. 

180 V. . 1 — Goods sent to pltfs. , were 

stored upon arrival in the railway 
station, & notice was given to pltfs. of 
their arrival & of the charge that would 
bo made for their storage. The notice 
contained a clause that tlio goods would 
bo ” at owner’s risk ** while stored. The 
goods were Immt : — Held : the goods 
wore at owner's risk, & pltf. could not 
recover their value. — Anderson v. 
Reid (1900). 8 Nfld. L. R. 372.— 
NFLD. 

180 vi. — .] — Defts. let to the pltfs. a 
storage hulk, & pltfs. underRiok to 
supply frozen sheep to bo stored therein 
for shipment, pa3nng a stipulated rate 
for the sRirugc, etc. Defts. undertook 
R) provide (Jiiginoers, coal, etc. The 
contract provided that no responsi- 
bility in any W'ay whatsoever, or claim 
for damage, should be recognised by 
defts. It was further provided that 
defts. should not be held responsilblo 
for any loss or damage while the hulk 
was in harbour. The sheep were put 
on board by pltfs. but the manipulation 
on board was done by defts., pltfs. hav- 
ing an Inspector present who superin- 
tended the handling of the sheep. By 
the negligence of deft. *8 servants the 
shoop wore iniured byfc he Influx of waRir 
into the hold wliilo the hulk was in 
harbour; — Held: (1) defts. were not 
common carriers ; (2) the hulk must be 
looked upon us a storo & not a ship ; 

sheep waj3 'v^thln the 
opndlt^ns limiting the responsibility of 
defts. — Oantbrbubt Frozen Meat 
& Dairy Export Co., Ltd. v, Shaw, 


SA\^LL & Albion Co., Ltd. (1889), 7 
N. Z. L. R. 708.— N.Z. 

t. Goods imrehotLsed pending r^isloins 
examimltion .^ — A transatlantic shipping 
CO., which, after arrival of the ship, con- 
sents to keep a traveller’s effects until 
they havei been examined by the custom 
house oflicers, & puts them into its 
sheds, is liable as carrier who has become 
bailee by necessity. — Davidson v. 
Canada Shipping Co. (1890), 19 R. L. 
658.— CAN. 

V. Goods loaded at port.] — By the 
custom of the port of Bombay the 
master of a ship was not bound to wait 
flfteen days before commeninng to land 
his cargo, but wltliin a reasonable time 
after the arrival of Ills ship, forty-eight 
hours in the case of a sailing vessel, & 
somewhat less in the case of a steamer, 
ho was at liberty to land goods if the 
consignee had not sent boats for them : 
& such landing of the goods & setting 
them apart for the consignee did not 
constitute a delivery of them to the con- 
signee, but such goods, afR»r being so 
landed, continued in the possession of 
the master : — Qu. : whether, in the 
special circ.urastances of the case, the 
goods, when so landed, remained in the 
custody of the master in his capacity of 
common carrier or as a warehouseman. 
— Hong Kong & Shanghai Banking 
Corpn. V. Baker (1870), 7 Bom. O. C. 
180.— IND. 

X. Notice by carrier to remove goods.] 
— Coals were consigned to a railway co. 
& arrived at their destination. Notice 
was sent to the owner that the coals had 
arrived & lay at the station at his risk, 
& requesting pltfs. to remove them from 
the trucks. By the direction of a ser- 
vant of pltf., the coals were placed on a 
siding next pltf.’s yard, but after nine 
days were emptied by defts. out of the 
trucks in wliich they lay on to a place 
at the side of the railway, where they 
were much injured & rendered almost 
useless ; — Held : the notice to pltf. to 
remove the goods amounted to a con- 
structive delivery, & defts.* duty as 
common carriers was fully performed, &, 
there being no count in trover, pltf. 
could not recover against the co. as 
common bailees. — Bradshaw v. Irish 
North Western Ry. Co. (1873), 7 
I. L. T. Jo. 168. IR. 

a 
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Bailment. 


Sect. 1 . — Hire of custody ; Sub-sects. 3, 4 <fc 5.] 

Q. B. 107 ; 33 L. T. 101 ; 39 J. P. 045 ; 23 W. B. 
863. 

AnnotcUiona : — Apld. Price v. Union Lighteragro Co., [1903] 

1 K, B. 750. Consd. Hirsohel & Meyer v, G. E. Ry. Co. 

(1906), 90 L. T. 147. 

See, also, Nos. J38 — 140, 172, ante, 190 — 198, post 

181. Railway company as warehousemen — Pas- 
senger's luggage — Placed In carriage — Loss — Negli- 
gence.] — railway co. are not common carrit^rs 
in respect of passenger’s luggage placed by the 
passenger, or at his request, in the carriage in 
which he travels or intends to travel, but they are 
in such case bailees for hire of the luggage, are 
liable for loss caused by their negligence. — ^B kro- 
HEiM V, Great Eastern Ry. Co. (1878), 3 C. P. I). 
221 ; 47 L. J. Q. B. 318 ; 38 L. T. 1(30 ; 42 J. P. 
324 ; 20 W. R. 301, C. A. 

Annotations: — Consd. Bunch v. G. W. Ry. Co. (1886), 17 

Q. B. D. 215, C. A. ; G. W. By. Co. v. Bunch (1888), 13 

App. Cas. 31, H. L. 

182. Season-ticket holder travelling to wrong 
station .] — A season-ticket holder on a raiJway 
between B. & K. gave* his bag, which was otherwise 
unlabelled, at B., to a porter, & saw it labelled for 
K., <fc put on to a barrow with other luggage to be 
put into the train. Contrary to the terms on which 
he held his season ticket he t/ravelled in the train as 
far as C., an intermediate si/ation, where he got out, 
& he continued his journey to K. by the next train. 
On his arrival at K. his hag was missing, &; he 
thereupon sued the railway co. for its value. Qu, 
whether, in the above circumstances, from iiie 
stations of 0. to K., the liability of the co. was 
higher than that of gratuitous bailees. — Cutler v. 
North London Ry. Co. (1887), 19 Q. B. D. (34; 
56 L. J. Q. B. 648 ; 56 L. T. (339 ; 51 J. P. 774 ; 
35 W. R. 575. 

See, further. Carriers. 

183. Measure of damages.] — A commercial 
traveller deposited in defts.’ waiting-room a case 
of patterns, which was lost. In an action against 
defts. as warehousemen for negligence : — Held : 
there was no undertaking on t&^ part of ware- 
housemen to be answerable beyond the actual value 
of the article, except by sy^ecial contract, & pltf, 
could not recover damages beyond the actual value 
of the article lost. — ^Anderson v. North Eastern 
Ry. Co. (1861), 4 L. T. 216 ; suh nom, IIenderson 
r. North Eastern Ry. Co., 9 W. R. 519. 

184. Measure of diligence.] —Resps. delivered a 
dog to applts. for carriage on th(dr railway. 
Applts. received it, not as common carriers, but as 
ordinary bailees. The dog was delivered with a 
collar on it a strap attached thereto. During 
the journey there was a change of trains ; for 
security during the interval of change applts. 
fastened the dog up by means of the strap, & the 
dog slipped through the collar, got on to the rail- 
w«^, & was killed : — Held : applts were not liable. 

It is found as a fact that the co. were not common 
carri(Ts of dogs, so as to have an absolut(3 responsi- 
bility imposed on them to carry dogs. Conse- 
quently the co. were, with reference to the dog in 
question, in the position of ordinary bailees, & 
only liable for its loss in the event of negligence on 
their part, <fc would not be liable if iks loss was by 
reason of negligence of the person who delivered 
the dog to the co. (Willes, J.). — Richardson v. 
North Eastern Ry. Co. (1872), L. R. 7 C. P. 75 ; 


20 W. R. 461 ; sub nom. North Eastern Ry. Co. 
V. Richardson, 41 L. J. 0. P. 60 ; 26 L. T. 131. 


Annotations: — Refd. Sutcliffe v. G. W. Ry. Co., [1910] 1 

K. B. 478, C. A. Mentd. Blower v. G. W. Ry. Co. (1872), 

L. R. 7 C. P. 655. 


See, also. Nos. 157 — 159, ante. 


Sub-sect. 4. — Boarding-house Keepers. 

185. Liability for negligence of servants.] — 

Declaration, that deft., being a boarding-house 
keeper, received pltf. with her baggage, for re*ward, 
as a guest in deft.’s house, on the terms {inter alia) 
that deft, should “ take due & reasonable care ” 
of pltf.’s baggage while in the house. Breach, 
that by negligence of deft. & her servants pltf.’s 
baggage was lost. Ideas, not guilty, & a traverse 
of the receipt on those terms. On the trial, it 
appeared that pltf. was received, with her baggagt*, 
as a guest, but nothing was expressed as to the 
care to be taken of the goods. The goods were 
stolen from the house whilst pltf. was a guest, &, 
there was evidence that the theft was facilitated by 
deft.’s servant having left the front door ajar, & 
there was also some (widence that deft, was aware 
of habitual negligence of the servant in that 
respect. The trial judge told the jury that a 
boarding-house keeper was bound to take due & 
reasonable care about tlic safe-keeping of the 
guest’s goods, wliich he explained to be such care 
as a prudent liousekeepor would take of the house 
for tlie ]i)urpose of protecting her own goods, that 
the leaving the door ajar might be a w^ant of such 
care, but that d(^ft. was not answerable for such 
negligence in the servant, unless she had herself 
been guilty of some neglig(»nc(s as in keeping such 
a servant wdth knowledge of his habits, A verdict 
w^as given for deft, on the plea of not guilty, & for 
pltf. on the other plea: — Held: (1) a boarding- 
house keeper w^as not bound to keep a guest’s 
baggage safely, to the same ('xtent as an innkeeper, 
but she uridert(X)k, by implication of law although 
nothing was expre^ssed, to take duo & proper care 
of a guest’s baggage, & neglecting to take due care 
of the outer door might be a broach of such duty, 
& so far the direction was right; (2) (Krle & 
WiGHTMAN, .TJ.) unless deft, herself wiis guilty of 
negligence, the act of the servant, in leaving the 
door ajar, was not one for which deft, was re- 
sponsible, it not being a neglect, of any public duty 
which was owing t o pltf., & not being a breach of a 
contract between pltf. & deft., but merely negli- 
gence of the servant towards his mistr(‘ss, & the 
direction was right ; (3) (Lord Campbell, C.J., & 
Coleridge, J.) the act of the servant was, in the 
circumstances, the act of deft., & there was no dis- 
tinction between the personal negligence of deft. 
& that of her servant in her employment, deft, 
being equally answerable for both, & the direction 
was wrong. — Dansey v, Richardson (1854), 3 
E. & B. 144 ; 23 L. J. Q. B. 217 ; 18 Jur. 721 ; 2 
C. L. R. 1442; 118 B. R. 1095; subsequent pro- 
ceedings, 3 E. & B. 722. 

Annotatioyis : — Distd. Holder v, Soulby (1860), 8 C. B. N. S. 

254. FoUd. Hollingsworth v. Nicholson (1904), 68 J. P. 

Jo. 534 ; Scarborough v. Cosgrove, [1905] 2 K. B. 805, 

C. A. 

186. Not liable as Innkeeper.] — ^There is no duty 
imposed by law upon a lodging-house keeper to 


PART. III. SECT. 1, SUB-SECT. 4. 

a. Who is hoarding -house keeper .] — • 
J. & Mb wife took roomB in promises kept 
by deft., called the “ Shandon House,** 
partly fumieMng them & agreeing to 
pay $50 per month for rooms &; board : 


eld : the relation between deft. & take a person in as a foiest for a long 
.T . that of boarding-houso keeper & time paying at a weekly or monthly 
I'o^Jder. ~ N ewcombe v. Anderson rate, the relationship is that of boarding- 
(1886), 11 O. R. 665. — CAN. house keeper or lodging-house keeper 

& innkeeper, & wMle not liable 

186 1 . Not liable as innkeeper .] — Where os an insurer because of that distinction, 
a contract is made by a hotel-keeper to the hotel-keeper must take reasonable 
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take care of the goods of his lodger. It is other- 
wise in the case of an innkeeper. Neither is there 
any liability in the lodging-house keeper where he 
has admitted, by licence of the lodger (who was 
about to quit), a stranger to view the apartments 
who purloined some of the lodger’s goods. — 
Homeb V. SouLBY U^bO), 8 0. B. N. S. 254 ; 29 
L. J. C. P. 246 ; 2 L. T. 219 ; 25 J. P. 311 ; 6 Jur. 
N. S. 1031 ; 8 W. K. 438 ; 141 E. R. 1163. 

Annotations : — FoUd. Hollingrs worth v. Nicholson (1904), 68 

J. P. Jo. 534. Consd. Scarborough v. Cosgrove, [1905] 2 

K. B. 805, C. A. Mentd. Sarson v. Roberts (1895), 43 

W. R. 690, C. A. 

187. Liability lor theft by inmate.] — ^Pltfs. be- 
came boarders in a boarding-iiouse kept by deft. 
They informed dcft.’s manager that they had 
property which they wished to keep under lock & 
key, & asked for a key of their hedroom door. 
They were told by the manager that a second key 
could not be supplied, & that they must not re- 
move the key from th(j lock, as it was rcjquired for 
the purpose of giving the servants access to the 
room, & that the room would be quite safe as the 
people in the house were all known. On a subse- 
qu(mt occasion pltfs. again became boarders in 
dcft.’s boarding-house, & occupied the same bed- 
room, in which a chest of drawers had in the mean- 
time been placed. They asked the manager for a 
key of the chest of drawers, but none was supplied. 
The female pltf. having left some jewellery in a 
locked handbag in one of the drawers, it was stolen 
by another inmate of the house, who had been 
admitted as a boarder without ref<^rences, or intro- 
duction, or inquiry concerning him, 4to who turned 
out to have been previously convicted of theft. In 
an action by pltfs. against deft, for the loss of the 
jewellery : — Held : (1) (Collins, M.R., & Mathkw, 

L.J.) there was a duly on the part of a boarding- 
house keeper to take reasonable care for the safety 
of property brought by a guest into his house & 
evidence for the jury of a breach of that duty ; 
(2) (Komkh, L.,T.) there was a duty on the part of 
a boarding-house keeper to carry on his business 
with reasonable care, having regard t^o the nature 
& normal conduct of th(^ business, as known to the 
guest, or as represented to the guest by him, & 
evidence of a breach of that duty whereby pltfs.* 
propc'.rty was lost. — ScAiiBOROUGH v. Cosgrove, 
[1905] 2 K. B. 805 ; 74 L. J. K. B. 892 ; 93 L. T. 
530 ; 54 W. R. 100 ; 21 T. L. R. 754, C. A. 

188. Not a guarantor.] — It is the duty of a 
bofirding- house keeper to take reasonabm care 
that the door of the premises should be kept shut, 
in order to prevent the entry of thieves, but such 
duty does not amount to a guarantee that the door 
will be kept shut (Coleridge, J.). — Paterson v. 
Norris (1914), 30 T. L. R. 393. 


Sub-sect. 6. — Railway Cloak-rooms and 
Receiving Offices. 

Custody of goods during carriage on railway.] — 

See Carriers. 

189. Company must deliver on reasonable de- 
mand.] — passenger arrived at the up terminus of 
a railway station on Saturday, & deposited his 
luggage in the cloak-room. On Sunday he pro- 


ceeded to the cloak-room for his luggage, but found 
no one in attendance, & in consequence of delay in 
obtaining his luggage he missed the train by which 
he intended to leave the station : — Held : the 
luggage was not deposited with the co. as ordinary 
warehousemen, but the contract on the part of the 
co. was to deliver tlie luggage at a reasonable time 
on a reasonable request, & pltf. was entitled to a 
verdict. — S tallard v. Great Western Ry. Co. 
(1862), 2 B. & S. 419 ; 31 L. J. Q. B. 137 ; 26 J. P. 
548 ; 8 Jut. N. S. 1076 ; 10 W. R. 488 ; sub nom. 
Stanner r. Great Western Ry. Co., 6 L. T. 217 ; 
121 E. R. 1129. 

190. Company not responsible for package over 
£10 — Loss by negligence of company’s servant.] — 

Pltf., a passemger by defts.’ railway, on arriving at 
their terminus, dcposil^ed in the cloak-room there 
a bag containing wearing apparel & jewclhiry to a 
value considerably exceeding £10, receiving as a 
voucher a ticket, on the back of which was printed 
the following notice : — “ The co. will not be 
responsible for articles left by passengers at the 
station, unless same be duly registered, for which 
a cliarge of 2d. per article will be inade, a ticket 
giv^en in exchange, & no article will be ^iven up 
without production of the ticket, or satisfactory 
evidence of the ownership being adduced. A 
charge of Id. per diem^ in addition, will be made on 
all articles left in the cloak-room for a longer 
eriod than twenty- four hours. The co. will not 
e responsible for any package exceeding the value 
of £10.” A similar notice printed in large charac- 
ters was posted up in the office, but pltf. swore 
that she did not see it. She was not asked whether 
or not she had seen the notice on tlie back of 
the ticket, but she produced it when she applied 
for the bag. Through the negligence of the co.’s 
servants, part of the contents of the bag was 
abstracted whilst it was in tlieir custody : — Held : 
the co., having received the deposit, not as carriers, 
but as ordinary bailees, upon the terms contained 
in the printed notic(i, which pltf., having the means 
of ascertaining them, must do taken to have con- 
sented to be bound by, were not responsible for 
the loss, & the case was neither within Carriers 
Act, 1830 (c. 68), nor Railway & Canal Traffic Act, 
1854 (c. 31). — ^Van Toll v. South Eastern Ry. 
Co. (1862), 12 C. B. N. S. 76 ; 31 L. J. C. P. 241 ; 6 
I.. T. 244 ; 8 Jur. N. S. 1213 ; 10 W. R. 578 ; 142 
E. R. 1071. 

Annotatwns : — Distd. Malpas v. L. Sc S. W. Ry. Co. (1866), 
Har. & Ruth. 227 ; Parker v. S. E. Ry. Co. (1876), 1 
C. P, D. 618. Refd. Watkins v. Rymill (1883), 10 Q. B. D. 
178 ; Pratt v. S. E. Ry. Co. (1897), 45 W. R. 503. Mentd. 
Lewis V. M'Keo (1868), L. R. 4 Exoh. 58, Ex. Ch. ; Parker 
V. S. E. Ry. Co., Gabell v. Same (1877), 2 C. P. D. 416, 

C. A. 

191. Delay In delivery.] — Where an article 
deposited in the cloak-room of a railway co. 
exceeds £10 in value, a notice on the ticket given 
to the depositor that “ the co. will not be respon- 
sible for any package exceeding the value of £10 ” 
protects the co. from liability, not only for t.he loss 
of such an article, but also for delay in delivering 
it, at least where the delay is caused by no wilful 
act or default of the co., & without their privity or 
knowledge. — ^P epper v. South Eastern Ry. Co. 
(1808), 17 L. T. 469. 

192. Loss of luggage left In vestibule.] — 

Pltf. having been a passenger by defts.’ railway, 
her luggage (consisting of two packages) was de- 


care for the safety of the property 
brought by the guests to the hotel. — 
Macdonellv. Woods (1914), 32 O. L. R. 
283 ; 20 D. L. R. 366 ; 7 O. W. N. 342. 
—CAN. 

PART m. SECT. 1, SUB-SECT. 6. 

b. lAaMlity for loss .] — A bag, con- 
taining £10 In money, was deposited in 
the cloak-room of a railway oo.*s station. 


The owner paid Id., & obtained a ticket 
acknowledging the receipt of tlie bag, 
but not containing any conditions 
restrictive of tlie co.^s liability. He did 
not inform the clerk in charge of the 
cloak-room that the bag contained 
money. There waa not any negligence 
in the manner In which the bag was 
fastened. The money having been 
abstracted while the bag was in the 


cloak-room : — Held : the railway co. 
wore liable for the amount. — R oche e. 
Cork, Bdackrock v. Passage Ry. Go. 
(1889). 24 L. R. Ir. 250.— IR. 

192 i. Company not responsible for 
package over £5 ** — JjOss of luggage left in 
vestibule ,] — A passenger on his arrival 
at a railway station in the evening left 
a trunk with the porter at the left 
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Sect, 1. — Hire of custody: Suh-secis, 5, 6, 7, 8, 0 <£? 

1Q« Sect , 2: Sub-sect, 1.] 

posited with a clerk of defts. at their cloak-room, 
& the person depositing it received a ticket, which 
was headed “ Luggage & cloak office,” & on the 
face of which was printed, in type easily legible, 
“ left, subject to the conditions on th(^ other side. 
This ticket to be given up when the luggage is 
taken away.” On the other side, after a statement 
of the “ sums to be paid for warehousing passen- 
gers* luggage,” there was a notice that “ the co. 
will not be responsible for loss of, or injury to, any 
package beyond the value of £5, unless at the time 
of the delivery of such package the true value 
nature thereof shall have been declared, & a sum 
at the rate of Id. per pound sterling be paid in 
addition to the before-mentioned ordinary ware- 
house charges. The co. will not be responsible 
for loss of, or injury to, articles except left in the 
cloak-room.** The value of each package wfks more 
than £5, but no declaration of value or additional 
payment was made. The person who deposited 
the luggage knew that, there were conditions on 
the back of the ticket, but did no' know what those 
conditions were. The luggage wtis not put by 
defts.* servants into the cloak-rooin, but was left 
in a vestibule, without any other protection, & was 
stolen owing to that nogligenc(^ of defts.* servants : 
— Held: (1) the luggage must be taken to have 
been deposited subject to llie conditions on the 
back of the ticket ; (2) (Lusu, J., diss,) the condi- 
tions were applicable to the loss, & prot(^cted defts., 
although the luggage w’as not deposited in the 
cloak-room. — IIarris v. Great Western Ry. Co. 
(1876), 1 Q. B. I). 515 ; 45 L. J. Q, B, 729 ; 34 
L. T. 647 ; 40 J. P. 628. 

Annotations : — Distd. Parker v. S. E. Ry. Co., Qabell v. 
Same (1877), 2 C. P. D, 416, C. A. Consd. Watkins v. 
Rymill (1888), 10 Q. H. D. 178. Distd. Woodgate v. 
Q. W. Ry. Co. (1884), 49 J. P. 196. Consd. Skipwitli v. 
G. W. Ry. Co. (1888), 59 L. T. 520. Distd. Acton r. Oastlo 
Mail Packets Co. (1895), 73 L. T. 158. Refd. Burke v. 
S. E. Ry. Co. (1879), 5 C. P. D. 1. 

193. Misdelivery to third party.] — The 

owner of a bag exceeding the value of £5 deposited 
it for safe custody in a railway station cloak-room, 
paying 2d, & receiving a ticket with the following 
condition, of which he had notice, upon it : ** Th(‘ 
co. are not to be answerable for loss or detention of, 
or injury to, any art icle or property exceeding the 
ViUue of £5 unless at the time of its delivery to 
them the true value & nature thereof be declared 
by the person delivering same, & a sum, at the 
rate of Id. for every 20s. of the declared value be 
paid for such article of x>roperiy for each day, or 
part of a day, for which same shall be left, in addi- 


tion to the above-mentioned charge.** The bag 
was delivered by mistake by a servant of the co. 
to a wrong person & never recovered. In an 
action by the owner to recover from the co. the 
value of the bag : — Held : as the word ** loss ** 
in Railway & Canal Traffic Act, 1854 (c. 31), s. 7, 
the words of which were followed by the condition 
to bo construed, included “ misdelivery *’ the 
word ‘I loss ** in the condition must be construed 
as having the same meaning, & judgment must be 
entered for defts. — SKiPWira v, Grbjat Western 
Ry. Co. (1888), 59 L. T. 520 ; 4 T. L. R. 589. 

194. Damage while in cloak-room. ] — A 

condition upon a cloak-room ticket issued by a 
railway co., that they “ will not be responsible for 
*any package exceeding the value of £10,*’ protects 
the co. from liability, not only for the loss of an 
article deposited in the cloak-room, but also for 
damage or injury thereto wliile in their custody. — 
Pratt v, Soutft Eastern Ry. Co., [1897] 1 Q. B. 
718 ; 66 L. J. Q. B. 418 ; 76 L. T. 465 ; 45 W. R. 
503 ; 13 T. L. R. 326, D. C. 

195. Receiving or booking-office — ^Liabiiity for 
loss— Proof of negligence.] — In an action by the 
consignor of goods against the j^roprictor of a 
general booking-office for the transmission of ])ar- 
cels by coach, etc., charging negligence, wlieieby 
th(^ consignor lost his goods, it is not sufficient to 
prove that they never reached their destination nor 
were accounted for. The office- keeper’s duty is to 
deliver to a carrier, & soiiui <^vidence must be given 
showing specifically a breach of that duty. 

A tradesman, having made up goods by order, 
delivered tliem at a booking-olnce, with tlio cus- 
tomer’s address, & booked them, paying a fee of 
2d., to be forwarded to him, not specifying any 
particular conveyance, no particular mode of 
transmission having been pointed out by the cus- 
toirier : — Qu, whether the consignor could main- 
tain an action against the office-keeper for a negli- 
gent loss of tlic goods while under his charge. — 
Gilbart V, Bale (1836), 5 Ad. & El. 543 ; 2 Har. 
& W. 383 ; 1 Nev. & P. K. B. 22 ; 6 L. J. K. B. 3 ; 
111 E. R. 1270. 

Annotation: — Folld. Mid. Ry. Co. r. Bromley (1856)» 17 

C. B. 372. 

196. Power to limit liability by notice — Receiving* 
house keeper.] — ^A ket^per of a booking-house cannot 
set up a notice, that he will not be answerablf^ for 
goods, if above a certain value, as a defence against 
the effect of negligence in himself or his servants. 

Deft, kept a house for the purpose of receiving 
trunks, to be conveyed by earners, Pltf. delivered 
a trunk, containing wearing apparel, to be delivered 
at S., & paid 2d, for booking fee. There was a 
notice at the house, stating that deft, would not be 


Ivgsogo office, & in return for it got a 
receipt, bearing on tlio far>e “ the co. 
only receive the within -mentioned 
articles upon the condition expressed 
on the back of this ticket.’* One of the 
conditions was that when any “ arti<?le 
deposited in the co.’s cloak-room or 
warehouse ” exceeding the value of £5 
was lo«it the co. would not bo liable, uidoss, 
at the time when the package was 
delivered, its true value was declarcid, 
& a corresponding additional charge 
aid. A notice to the same effect was 
kewiso posted Inside the office. Owing 
to the press of traffic the trunk was 1 eft 
by the co.’s officials upon the station 

J uatform, Immediately outside the left 
uggage office, & disappeared. The 
value exceeded £5, & had not been 
declared : — Held : the railway co. wort) 
liable for the loss, os they were not in a 
position to enforce the condition above 
Bpecifled. the article not having been 
‘^deposited in the co.’s cloak-room or 
warehouse.” — Handon v. Caledonian 
Ry. Co. (1880), 7 R. (Ot. of Sess.) 966.— 
SCOT. 


192 ii. -.1 — A commercial 

traveller deposited a hamper of goods 
of the value of £84 at the left luggage 
office of a railway co., & received a left 
luggage ticket therefor. The ticket 
bore on the face of it a notice that the co. 
only received articles upon the condi- 
tions printed on the back of the ticket. 
One of the conditions was tliat the co. 
would not be responsible for the loss of 
any article left for custody when the 
value of it exceeded £5, unless, at the 
time of delivery, the true value was 
declared & a special rat© paid. The 
value of the hamper was not declared 
nor was the special rate paid. The 
traveller was aware of the notice on the 
ticket, but denied that he had read the 
condition on the back. Owing to press 
of traffic the hamper wa.s not placed by 
the co.’s servants In the left luggage 
office, but was loft outside on the plat- 
form & was lost : — Held : (1) the liara- 
por was deposited subject to the condi- 
tions printed on the ticket; (2) the 
value being over £5 & not ha^ng been 
declared, the railway co. were not liable 


for the loss. — Lyons & Co. v. Cale- 
donian Ry. Co. 11909J S. C. 1185. — • 

SCOT. 

196 i. Jieceivi7i{j or hooking office— Lia- 
hility for fos6‘.l““ I)eft. was pltf.’s agent 
to book & rcc4)ive iiarcels to bo forwarded 
by pltf.’s post carts. For this service 
he received nununeration. A box of 
specie was delivered by a bank to deft, 
to be forward(Mi by the post cart. The 
deft, handed the box to his servant for 
delivery to the iiost cart driver. The 
servant instc^ad of so delivering the box, 
stole it : — Held : deft, was negligent, & 
liable to pltf. for the loss of the box. 
Semble : though deft, received remunera- 
tion ho was not a more depository, but 
also a mandatary» whose duty it was to 
deliver parcels received to the driver 
of iiltf.’s carts, &, os such, would be 
liable to make good any loss sustained 
through any default either of liirnself 
or of his servants, however slight. — 
Thomas v. Bennino (1878), Buoh, 16. — 
S. AF. 
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answerable for goods above the value of £5, unless by one contracting party to another & accepted 
specially paid for. The trunk was lost & pltf. sued without objection, he was bound by its contents, 
deft., who relied on the effect of the notice: — Held: whether he read it or not unless (a) the nature of 
the notice did not assist deft., as he was not in the the transaction was such that he might reasonably 
situation of a carrier, or of an insurer. suppose that the document contained no terms, or 

Notice does not protect a carrier against negli- (6) there was fraud, or (c) the document was mis- 
gence, & deft, can onl^ bo liable for negligence, leading, & did actually mislead, or (d) the condi- 
Not being bound to receive parcels at all, deft, may tions were unreasonable ; (2 ) the jury were mis- 
by contract limit his responsibility, but he must directed, the question being whether deft, took 
give distinct notice to that effect (Best, C.J.). — reasonable means to give notice of the conditions 
Newborn v. Just (1825), 2 0. & P. 76. to pltf., <fe that being a question of fact, to which 

197. Railway cloak-room.] — Where a per- on the undisputed facts of the case, by law one 

son delivers a parcel at the cloak-room of a railway answer only would be given, it was the same thing 

co., tSc receives a ticket with conditions on the back as a question of law, & judgment must be entered 

limiting the co.’s liability, he is not bound if he for deft. — Watkins v, Rymili. (1883), 10 Q. B. D. 

does not know there is writing on the ticket ; but 178 ; 52 L. J. Q. B. 121 ; 48 L. T. 426 ; 47 J. P. 


if ho knows there is writing containing conditions 
he is bound ; if he knows there is writing, but does 
not know it contains conditions, he is bound, if, 
in the opinion of the jury, reasonable notice is 
given tha<- it contains conditions. 

Pltf. delivered a parcel of a value exceeding £10, 
at defts.^ cloak-room, paid 2d., & received a ticket, 
on which were the words “ see back.” On the 
back was a condition that defts. would not be 
responsible for packages exceeding the value of 
£10. The parcel was lost, & pltf. sued for its value. 
The jury were asked whether pltf. knew of the 
condition, & whether he was under any obliga- 
tion in the exercise of reasonable caution to make 
himself awarc^ of it. Tlicy answered in the nega- 
tive, & found for pltf.: — Held: (1) (Mellisii &; 
Baggaluay, L.J.T.) tliero was a misdirection, & 
there must b<; a new trial ; (2) (Bramwell, L.J.) 
judgment should have been entered for defts. — 
PAitKER South Eastern By. Co., Gabell v. 
Same (1877), 2 C. P. D. 416 ; 46 L. J. Q. B. 768 ; 
36 L. T. 540 ; 41 J. P. 644 ; 25 W. R. 564, C. A. 

Annotations : — Consd. Watkins v. Ryniill (1S83), 10 Q. B. D. 

17H. Distd. Woodtrato v. G. W. lly. Co. (1884), 51 L. T. 

820. Apprvd. Richardson, Spenco v, Rowntroc, [1894] A.C. 

217, H. h. Consd. Acton v. Castle Mail Packets Co. (1895), 

1 (/Oni. Cas. 135 ; Incandescent Gas Light Co. r. Cantclo 

(1895), 12 R. P. (Ti. 262. Folid. Ilooper t?. Furness Ry. Co. 

(1907), 23 T. L. U. 451 ; Marriott v. Yeoward, [19091 2 

K. B. 987. Consd. Ryan v. Oceanic St^am NavigaHon Co. 

[19141 3 K. B. 731, A. Apprvd. Hood v. An '.lior Line 

(Honaerson), [19181 A. C. 837, H. L. Reid. Foreman v. 

G. W. Ry. Co. (1878), 38 L. T. 851 ; Burki v. S. E. Uy. Co. 

(1879), 5 C. P. 1). 1 ; G. N. Ry. Co. v. Palmer (1895), 72 

L. T. 287 ! a)Oke v. Wilson (1915), 85 L. J. K. B. 

888, C. A. ; Lyons v. Houghton, [19151 1 K. B. 489 ; Roo 

V. Naylor (1918), 87 L, J. K. B. 958, C. A. 


357 ; 31 W. R. 337, D. C. 

Ann.otation.s : — Folld. Woodgate v. G. W. Ry. Co. (1884), 51 
L. T. 826 ; MiUar v, Toulmin (1886), 2 T. L. R. 707. Consd. 
De Clermont & Donner v. General SRiam Navigation Co. 
(1891), 7 T. L. R. 187. Folld. Hovvoraft & Watkins v. 
Perkins (1900), 16 T. L. R. 217. Dlstd. Hooper v. Furness 
Ry. Co. (1907), 23 T. L. R. 451. Reid. The Stella, [1900] 
P. 161 ; Marriott v. Yeoward, [19091 2 K. B. 987 ; Cooke 
11 . Wilson (1915), 85 L. J. K. B. 888. C. A.; L. & Y. 
Ry. Co. V. Swann, [i916] 1 K. B. 263. 

Notice^ot conditions.] — See, further, Carriers. 


Sub-sect. 6. — Custody of Animals. 
'Animals, Vol. II., pp. 255 — 257. 


Sub-sect. 7. — Custody op Documents by 

Solicitors. 

See Solicitors. 


Sub-sect. 8. — Custody by Bankers. 

See Bankers & Banking, Part II., sect. 19, post 


198. Repository for sale.] — Where a person 

delivers goods for sale to tlie propric^tor of a sale 
repository, accepts without objection a receipt, 
containing the words “ subject to the conditious as 
exhibited upon the premises,” he is bound by these 
conditions, whetheu* he reads the receipt or not. 

Pltf. delivered to deft., the proprietor of a reposi- 
tory for sale on commission of horses, carriages, & 
harness, a waggonette, & received a printed receipt 
containing in italics the words ” subject to the 
conditions as exhibited on the premises.” The 
conditions set out the charges made, & contained 
a clause giving deft, liberty to sell by public auction, 
with or without notice, any property left for more 
than a month, unless all expenses were previously 
paid. Pltf. did not read the receipt, & mislaid it 
for some months. Deft, having sold the wag- 
gonette under tlie conditions, pltf. brought an 
action to recover its value. At the trial the jury 
being directed that the question was whether deft, 
had or had not given pltf. reasonable notice of the 
conditions, found for pltf.: — Held: (1) the case 
was within the rule that where a common form 
stating terms of a proposed contract was delivered 


Sub-sect. 9. — Liability to Distress. 
See Distress. 

Sub-sect. 10. — Lien of Bailee. 
See Liem. 


Sect. 2.— HIRE OF CHATTELS. 


Sub-sect. 1. — The Contract op IIibing. 

199. Nature of contract.] — The third sort of bail- 
ment is when goods arc left with the bailee to be 
used by him for hire ; this is called localio et con^ 
ductio, & the lender is called loeator & the borrower 
conductor (Lord noi.T, C.J. at p. 913). — Coggs v. 
Bernard (1703), 2 Ld. Raym. 909 ; 1 Com. 133 ; 
92 E. R. 107. 


l^erogative concorniiig the Royal Family (1717), r ortts. 


PART III. SECT. 2, SUB-SECT. 1, In consideration of being allowed to use 

the tools, to make also a number of 
199 i. Nature of contract. ] — Defts. hubs : — Held : while using the tools 
agreed to make for pltf. certain tools defts wore bailees thereof for hire. — 


EOGO fj. Welland Vale Manupao- 
JRING Co. (1901), 21 C. L. T. Occ. N. 
4 ; 2 0. L, R. 45.— CAN. 



86 


Bailment. 


Sect. 2 . — Hire of chattels : Suh-secis. 1 «fc 2, A .] 

Rep. 401 ; Robinson v. Green (1723), 1 Stra. 574 ; Shelton 
V. Osborn (1729), 1 Barn. K. B. 260 ; Boucher v. Lawson 
(1736), Lee temp. Hard. 194 ; Kettle v. Bromsall (1738), 
Willos, 118; Charitable Corpn. r. Sutton (1742), 2 Atk. 
400 ; Hartop v. Hoare (1743), 3 Atk. 44 ; Ryall v. Rowles 
(1750), 1 Ves. Sen. 348 ; Pasley r. Freeman (1789), 3 
Term Rep. 51 ; Mason v. Liekbarrow (1790), 1 Hy. Bl. 
357, Ex. Ch. ; Elsee v. Gatward (1793), 5 Term Rep. 
143; GuilliaTTi v. Barnett (1804), 2 Smith, K. B. 155; 
Gibson r. Inglis (1814), 4 Camp. 72 ; Cavenogh v. Such 
(1815), 1 Price, 328 : Pippin v. Sheppard (1822), 11 Price, 
400 ; Storr v. Crowley (1825), M*Cle. & Yo. 129 ; White- 
head r. Greetham (1825), 2 Bing. 464 ; Corbett v. Pack- 
ington (1827), 6 B. & C. 268 ; Gledfltane v. Hewitt 
(1831), 1 Tyr. 445 ; Exp. Cording (1832), 4 B. & Ad. 198 ; 
R. 17. Cording (1832), 1 Nev. & M. K. B. 35 ; Vaughan i7. 
Menlove (1837), 3 Bing. N. C. 468 ; Boorman v. Brown 
(1842), 3 Q. B. 511, Ex. Ch. ; Ross i?. Hill (1846), 2 C. B. 
877 ; G. N. Ry. Co. i7. Shepherd (1852), 8 Exch. 30; 
Lewis 17. Nicholson (1852), 21 L. J. Q. B. 311 ; Micklo- 
thwaite r. Merrill (1852), 19 L. T. O. S. 61 ; Shepherd v. 

G. N. Ry. Co. (1852), 19 L. T. O. S. 324 ; Balfe t7. West 
(1853), 13 C. B. 466 ; Crouch 17. L. & N. W. Ry. Co. (1854), 
14 C. B. 255 ; Dansey v. Richardson (1854), 3 E. & B. 
144 ; Baxendale v. Eastern Counties Ry. Co. (1858), 27 
L. J. C. P. 137 ; Blakemore i7. Bristol & Exeter Ry. Co. 
(1858), 8 E. & B. 1035 ; Syred v. Carruthera (1858), E. B. 
& E. 469 ; Belfast & Ballymena Ry. Co. v. Keys 0861), 
9 H. L. Cas. 556, H. L. ; Mac(^artliy v. Y’oung (1861), 6 

H. & N. 329 ; Marriott i7. Anchor Reversionary Co. 0861), 
3 Bo G. F. & J. 177, L.C. & L.JJ. : MarUn i\ Reid (1862), 
11 C. B. N. S. 730 ; Taylor v. Caldwell (1863), 3 B. & S. 
826 ; Beal v. South Devon Ry. Co. (1864), 11 L. T. 184, 
Ex. Ch. ; Pigot v. Cubley (1864), 15 C. B. N. S. 701 ; 
P. & O. Steam Navigation Co. v. Shand (1865), 3 Moo. 

P. C. C. N. S. 272, P. C. ; Swire v. Leach (1865), 5 New 
Rep. 314 ; Donald v. Suckling (1866), L. R. 1 Q. B. 585 ; 
Grill V. General Iron Screws Collier Co. (1866), 12 Jur. N. S. 
727 ; Skelton v. L. & N. W. Ry. Co. (1867), L. R. 2 C. P. 
631 ; Giblin r. McMullen (1869), L. R. 2 I*. C. 317, P. C. ; 
Readhead v. Midland Ry. Co. (1869), L. R. 4 Q. B. 379, 
Ex. Ch. ; Liver Alkali Co. v. Johnson (1874), L. R. 9 
Exch. 338, Ex. Ch. ; Searle r. Laverick (1874), L. R. 9 

Q. B. 122 ; Nugent v. Smith (1875), 1 C. P. D. 19 ; Cohen 
17. G. E. Ry. Co. (1876), 45 U J. Q. B. 298 ; Harris t7. 
G. W. Ry. Co. (1876), 1 Q. B. D. 515 ; Hoare v. G. W. Ry. 
Co. (1877), De Colyar’s County Ct. Cases, 192 ; Bergheim 
17. G. E. Ry. Co. (1878), 3 C. P. D. 221, C. A. ; Foulkes i?. 
Met. Dist. Ry. Co. (1880), 28 W. R. 526, C. A. ; Cutler i7. 
North London Ry. Co. (1887), 56 L. T. 639 ; The Moor- 
cock U889), 14 P. D. 64, C. A. ; Shaw v. G. W. Ry. Co., 
[1894] 1 Q. B. 373 ; The Winkfleld, 11902J P. 42, C. A. ; 
Harris v. Perry, [1903] 2 K. B. 219, C. A.; Wallis v. 
G. N. Ry. Co. (Ireland) (1903b_12 Ry. & Can. Tr. Cus. 38 ; 
Cheshire v. Bailey, (1905] 1 K. B. 237, C. A. ; Clarke v. 
West Ham Corpn., [1909] 2 K. B. 858, C. A. ; Shrimpton 
17. Hertfordshire County Council (1910), 74 J. P. 305, 
C. A. ; Bath v. Standard Land Co., [1911]! Ch. 618. C. A. ; 
Attenborough i7. Solomon, [1913] A. C. 76, H. L. ; Hatton 
17. Car Maintenance (7o. (1914), 110 L. T. 765 ; Banbury v. 
Bank of Montreal (1918), 87 L. J. K. B. 1158, H. L. 


200. Cab-driver & cab-proprietor.] — In the 

case of a horse- draw^n cab, where the driver is 
given it in charge under terms whereby the driver 
pays for the hire of the cab a percentage of his 
takings, but is entirely free to ply for hire where & 
when he pleases, the relation between the pro- 
prietor & driver is that of bailor & bailee. — Smith 
V. General Motor Cab Co., Ltd., [1911] A. C. 
188 ; 80 L. J. K. B. 839 ; 105 L. T. 113 ; 27 
T. L. R. 370 ; mb nom. Bates-Smith v. General 
Motor Cab Co., Ltd., 55 Sol. Jo. 439 ; 4 B. W. C. C. 
249, II. L. 

Annotations : — Refd. R. v. Messer (1911), 82 L. J. K. B. 913, 
C. C. A. ; Wilmerson i7. Lynn & Hamburg S.S. Co., [1913] 
3 K. B. 931, C. A. ; Kemp v. Elisha, [1918] 1 K. B. 228, 
C. A. Mentd. Curtis v. Plumptre (1913), 6 B. W'. C. C. 87, 

lA . 

See, further, Street & Aerial Traffic. 


201. Illegal or Immoral purpose.] — One who 

makes a contract for hire with the knowledge that 


the other contracting party intends to apply the 
subject-matter of the contract to an immoral pur- 
pose cannot recover upon the contract ; it is not 
necessary that he should expect to be paid out of 
the proceeds of the immoral act. 

Deft., a prostitute, was sued by pltfs., coach- 
builders, for the hire of a brougham. There was 
no evidence that pltfs. looked expressly to the 
proceeds of deft.’s prostitution for payment, but 
the jury found that they knew her to be a prosti- 
tute, & supplied the brougham with a knowledge 
that it would be, as in fact it was, used by her as 
part of her display to attract men : — Held : pltfs. 
could not recover. — Pearce v, Brookes (1860), 
L. R. 1 Exch. 213 ; 4 H. & C. 358 ; 35 L. J. Ex. 
134 ; 14 L. T. 288 ; 30 J. P. 295 ; 12 Jur. N. S. 324 ; 
14 W. R. 614. 

Annotations : — Apprvd. Waugh v. Morris (1873), L. R. 8 
Q. B. 202. Apld. UpflU v. Wright (1910), 80 L. J. K. B. 

254, D. C. Refd. Cowan r. Milbourn (1867), L. R. 2 Exch. 
230 ; Taylor v. Chowter (1869), 10 B. & S. 237 ; Si^ymour 
17. London & Provincia Marine Insect. (1872), 41 L. J. C. P. 
193. Mentd. Beghle v. Pliospliatt' Sewage Co. (1875), 33 
L. T. 470 ; Scott v. Brown, Doering, McNab, Slaughter & 
May 17. Brown, Doering, McNab, [1892] 2 Q. B. 724, 
C. A. ; Saxby 17. Fnlton, [1909] 2 K. B. 208, C. A. 


Sub-sect. 2. — Rights and Obligations 

OF Owner. 

A» As between Owner and Hirer, 

202. Must allow bailee possession during term 
of hire.] — Where a chattel is hired for a given 
time the bailor may not disturb the bailee in 
his enjoyment, as for that space of time the 
bailee has a good special property against all 
the world. — Lee v, Atkinson & Brooks (1609), 
Cro. Jac. 236 ; Yelv. 172 ; 1 Brownl. 217 ; 79 
E. R. 204. 

Annotation : — Consd. Donald i7. Suckling (1866), L. R. 1 

Q. B. 585. 

203. Warranty of fitness — General rule.] — If a 

carriage be let for hire, & it breaks down on the 
journey, the letter of it is liable, &; not the party 
who hires it . So, if a party hire anything else of 
the nature of goods & chattels, the party furnishing 
the goods is bound to furnish that which is fit to 
be used for the purpose intended. In every point 
of view the nature of the contract is such, that an 
obligation is imposed upon the party letting for 
hire to furnish that which is proper for the hirer’s 
accommodation. — Sutton v. Temple (1843), 12 
M. & W. 52 ; 13 L. J. Ex. 17 ; 2 L. T. O. S. 102, 
150 ; 7 Jur. 1065 ; 152 E. R. 1108. 

Annotations: — Apld. Fowler v. Lock (1872), L. R. 7 C. P. 

272. Refd. Hart i7. WiiidBor (1843), 12 M. & W. 68 ; 

WilHon 17. Finch Hatton (1877), 2 Kx. D. 336 ; Manchester 

Bonded Warehouse Co. v. Carr (1880), 5 C. P. D. 507. 

Mentd. Readhead i?. Mid. Ry. (’o. (1867), L. R. 2 Q. B. 

412 ; Cheater v. Cater, [19181 1 K. B. 247, C. A. 

204. Hire for jiarticular purpose.] — Where 
a hoi*se is let out on hire for a particular journey, 
the party letting impliedly warrants that the animal 
is fit for such journey, & if, being then unsound & 
unfit, ho falls lame on tiie journey, & is unable to 
proceed, the party hiring may leave him at an 


PART III. SECT. 2, SUB-SECT. 2.—A. 

204 i. Warranty of fitness — Hire for 

f mrticular purpose.] — Pltf. sued dofts. 
or the value of an engine & boiler, which 
bad been hired by dofts., & wliich boiler 
bad exploded when in their possession 
immediately after they had begun to 
hbo it, &; while in charge of a competent 
engineer : — Held : as the lessor of a 
chattel for hire impliedly warranted 


that it was reasonably fit for the purpose 
for which it was lot, pltf., in the absence 
of negligence on the part of defts., could 
not recover. — R eynolds i7. Roxbukou 
(1886), 10 O. R. 649.— CAN. 

204 ii. Special contract .] — 

Applt. leased to resps. a machino, wlilch 
he guaranteed would properly hberize 
& screen from 8 to 10 tons of No. 3 crude 
asbestos per day of ten hours.** The 


macliino was set up in resps.* premises 
by men furnished by applt. In an 
action of damages by resps. against 
applt. for breach of contract ; — Held : 
under the terms of the clause of warranty, 
even without proof that there was any 
defect in the construction of tho 
machine, resps. were entitled to recover, 
on evidence that the machine did not 
do, & was not oapable of doing, the 
amount of work which it was guaranteed 
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inn, & give notice to the owner, whose duty it is to 
send for him. — Chew v, Jones (1847), 10 L. T. 
O. S. 231. 

Annotation : — Refd. Fowler v. Lock (1872), L. R. 7 C. P 

272. 

206. 8, P. Jones v. Chew (1847), 10 L. T. O. S. 

208. 

See^ further i Animals, Vol. II., pp. 255 — 257. 

206. .] — person letting out a carriage 

to hire for a specific purpose, by so doing warrants 
that it shall be reasonably fit for that pui^ose, & 
(if negligence is necessary to be proved) it is negli- 
gence in any one to let out to hire a carriage to 
convey either persons or merchandise, without 
previously taking care to ascertain that it is 
reasonably safe. 

A person, who, on hiring a carriage, looks at it 
merely to test its capacity to hold a certain number 
of persons, does not by so doing select it so as 
thereby to relieve the party letting it to hire from 
liability with respect to its safety. — Jones t?. 
Page (1867), 15 L. T. 619. 

207. .] — Pltf. entered into an agree- 

ment with defts. to supply a band to perform on 
the sea front. It was a term of the contract that 
defts. should hire out five hundred chairs to pltf. 
for a certain period at a fixed rental. Pltf. was 
entitled to let the chairs to the public, & was under 
covenant to repair & redeliver them in good order 
at the end of the term. Pltf. alleged that many of 
the chairs as delivered were unfit for use, & that 
defts. had been guilty of a brc^ach of an implied 
term in the contract by allowing persons to use 
free seats near the band. He brought an action 
for damages. Defts. counter-claimed for damages 
for non-repair of the cViairs. The jury found that 
some of the chairs as delivered were unfit for use, 
that pltf. had suffered damage owing to the use of 
the free scats, & that pltf. had failed to repair some 
of the chairs: — Held: (1) there was an implied 
warranty that the chairs as delivered should be fit 
for use, but it w^as not a further implied term of the 
agreement that defts. should not let out free seats ; 
(2) it could not bo laid down as a proposition of 
law universally applicable to every contract that 
whenever something was done by a granU>r, wdiich 
prevented or had a tendency to reduce the profits 
which the grantee would naturally expect to get 
out of the contract, there was a good cause of 
action, but each particular contract must be con- 
sidered by itself. — Dare v. Bognor Urban Dis- 
trict Council (1912), 76 J. P. 425 ; 28 T. L. li. 
489 ; 10 L. G. R. 797, C. A. 

208. Injury to hirer from defect in chattel.] 

— Where a cab-driver hires from a cab-proprietor 
a horse & cab at a certain sum per day, the rela- 
tionship of master & servant does not exist between 
the proprietor & the driver so as to deprive the 
driver of his remedy by action for personal injuries 
sustained by him, by reason of the proprietor hiring 
out to him a horse not reasonably fit &; safe to 
drive. — Gibbons v, Standon (1867), 16 L. T. 497. 

209. ,] — Pltf., a Ccab-driver, obtained 

from deft., a cab-proprietor, a horse & cab on the 
usual terms, which were that the driver should at 
the end of the day hand over to the proprietor 18a., 
rc^taining for himself all the day’s earnings over 
that sum, the day’s food for the horse being sup- 
plied by the owner, & the latter having no control 
over the driver after leaving the yard. The horse 
with which the driver was furnished, which was 
fresh from the country & had never before been 


harnessed to a cab, bolted & overturned the cab & 
injured the driver. The horse was not reasonably 
fit to be driven in a cab : — Held : ( W 11 -X.E 8 , J ., dies,) 
the relation between the parties was that of bailor 
& bailee, & the proprietor was responsible for the 
injury sustained oy the driver. — Fowler v. Lock 
(1872), L. R. 7 C. P. 272 ; 41 L. J. C. P. 99 ; 26 L. T. 
476 ; 20 W. R. 672 ; S. 0. on app^ in Ex. Ch., 
where the court was divided on this point (1874), 
L. R. 9 C. P. 751, n., Ex. Ch. ; on further proceedings : 
(1874), L. R. 10 C. P. 90. 

Annotations: — Distd. Steel v. Lester (1877), 3 C. P. D. 121. 
Apprvd. Venables v. Smith (1877), 2 Q. B. D. 279. Consd. 
Hyman v. Nyo (1881), 6 Q. B. D. 085. Expld. Bates- 
Smith V. General Motor Cab Co. (1911), 4 B. nV. O. C. 
249, H. L. Refd. Robertson v. Amazon Tnpr & Lighter- 
age Co. (1881), 7 Q. B. D. 698. O. A. ; Gates v. BiU. 
[19021 2 K. B. 38, C. A. ; Doggott v. Waterloo Taxi-Cab 
Co., [1910] 2 K. B. 336, C. A. ; Smith v. General Motor 
Cab Co., [1911] A.C. 188, H. L. ; Kemp r. Elisha, [19181 1 
K. B. 228, C. A. Mentd. King v. London Improved Cab Co. 
(1889), 23 Q. B. D. 281, C. A. 

210. .] — A venire de novo having been 

awarded, at the subsequent trial the jury found 
that the horse was not reasonably fit to bo driven 
in a cab, that pltf. did not take upon himself the 
risk of its being reasonably fit to be so driven, that 
deft, did not i^e reasonahle precautions to supply 
pltf. with a reasonably fit horse, & that the horse 
&; cab were intrusted to pltf. as bailee &> not as 
servant. A verdict having been therefore entered 
for pltf., the ct. refusc^d to disturb it. — F owler v. 
Lock (1874), L. R. 10 C. P. 90 ; 43 L. J. O. P. 
394, n. ; 31 L. T. 844 ; 23 W. R. 415 ; earlier pro- 
ceedings : (1872), L. R. 7 C. P. 272. 

Annotations: — Consd. Steel v. Lester (1877), 3 C. P. D. 121. 
Refd. Robertson r. Amazon Tug & Lighterage Co. (1881), 
7 Q. B. D. 698, O. A. 

Sec Nos. 30, 31, 200, ante, 

211. .] — Pltf. hired from deft, a job- 

master, for a specified journey, a carriage, a pair of 
horses, Sd a driver. During the journey a bolt in 
the under pari of the carriage broke, thf^ splinter 
bar became displaced, the horses started off, the 
carriage was upset, & pltf. injured. In an action 
against deft, for negligence, the jury were directed 
that, if in their opinion deft, took all reasonable 
care to provide a fit & proper carriage, their 
verdict ought to be for him. The jury found a 
verdict for deft., & in particular that the carriage 
was reasonably fit for the purpose for which it was 
hired, & that the defect in the bolt could not have 
been discovered by deft, b^ ordinary care & 
attention : — Held : the direction was wrong, for 
it was the duty of deft, to supply a carriage as fit 
for the purpose for which it was hir<^d as care &. 
skill could render it, & the evidence was not such 
as to show that the breakage of tiic bolt was, in 
the proper sense of the word, an accident not pre- 
ventible by any care or skill, or to warrant the 
finding of the jury that the carriage was reasonably 
fit for the purpose for which it was hired. 

A person who lets out carriages is not responsible 
for all defects discoverable or not ; he is not an 
insurer against all defects, nor is he bound to take 
more care than coach proprietors or railway cos. 
who provide carriages for the public to travel in, 
but he is bound to take as much care as they, & 
although not an insurer against all deieci-s, he is an 
insurer against all defects which care & skill can 
guard against. His duty is to supply a carriage as 
fit for the purpose for which it is hired as care & 
skill can render it, & if whilst the carriage is being 
properly used for such purpose it breaks down, it 


to do. — CosTiOAN V. Johnson (1897), 
Q. R. 6 Q. B. 308.-— CAN. 

d. Recovery of chattel — Owner cannot 
re-tdke by force .] — An agreement in a 


lease of furniture, that, in default of 
payment of rent, the lessor shall be 
permitted to take it away without legal 
pmoeediiigs, does not authorise him 
when there is objeotion on the part of 


the lessee to take the matter into his 
own hands & carry off the furniture by 
force, but he must follow the ordinary 
legal formalities. — G agnon v. Viau 
(1898), Q. R. 14 S. C. 429.— CAN. 



Bailment. 


Sect. 2 . — Hire of chattels: Sub-sect. 2, A. iSc B. 

Sub-sect. A. '] 

becomes incumbent on the person who has let it out 
to show that the breakdown was in the proper sense 
of the word an accident not prevent! ble by any care 
or skill (Lindley, J.)* — Hyman v. Nye (1881), 6 
Q. B. D. 685 ; 44 L. T. 919 ; 45 J. P. 654. 

Annotations : — Distd. Robertson v. Amazon Tup & Llprhter- 
age CJo. (1881), 7 Q. B. I). 698, C. A. Folld. Vogan v. 
Oulloii (1898), 79 h. T. 384. Consd. Maclenan v. tfegar, 
[1917] 2 K. B. .325. Befd. Wing v. London General Omni- 
bus Co., 11909] 2 K. B. 652, C. A.; Lilly v. TUIing & 
London County Council (1912), 57 Sol. Jo. 59, C. A. 
Newberry v. Bristol Tramways & Carriage Co. (1912), 107 
L. T. 801. C. A. Mentd. The West Cock, [1911] P. 23. 

212. Hire of specific thing.] — Wlien there 

is a specific thing, there is no implied contract that 
it shall be reasonably fit for the purpose for which 
it is hired or is to be used. That is the great dis- 
tinction between a contract lo supply a thing 
which is to be made & which is not specific, & a 
contract with regard to a specific thing. In the one 
case you take the thing as it is, in the other the 
person who undertakes to supply it is bound to 
supply a thing reasonably fit for the purpose for 
which it is made (Brett, L..T.). — Kobertson v. 
Amazon Tug & Lighterage Co. (1881), 7 Q. B. 1). 
698 ; 51 L. .T. Q. B. 68 ; 46 L. T. 146 ; 30 W. K. 
308 ; 4 Asp. M. L. C. 496, C. A. 

Annotations: — Reid. The Wcstoock, [1911] P. 208, C. A. 
Mentd. The Glcnmorven. [1913] P. 141. 

Ships .] — See SnirriNo & Navigation. 

213. Measure of damages — Money paid by 

hirer to third parties.] — A. having agreed to convey 
a party o! persons to some races & back at so much 
a iiead, hired a carriage from B. for the purpose, 
wliich broke down on the journey by reason of some 
defect in one of the wheels. Some of the injured 
passengers having recovered danit^es from A. in 
the county ct. : — HeM : A. was entitled to r(»cover, 
in an action against B. for breach of implied 
warranty to supply a carriage reasonably fit for 
the purpose, the aFnounts which he had been so 
compelled to i)ay to his passengers. — Jones v. 
Page (1867), 15 L. T. 619. 

214. ; .] — Wliere a horse is hired 

for a particular journey, & it falls lame in the 
course of performance, the party hiring it may 
leave it in some place of safety & give notice thereof 
to the owner ; after that his responsibility ceases 
in respect of the animal, & if the owner omito to 
send for it after such notice, he is liable to an 
action for the keep at the suit of the party hiring, 
who is primarily liable to the innkeeper. — Jones v. 
Chew (1847), 10 L. T. O. S. 268. 

Annotation: — Befd. Fowler r. Lock (1872), L. R. 7 G. P.272. 

215. .] — Pits., a firm of steve- 

dores, contracted to discharge a cargo from deft.’s 
ship, deft, agreeing to supply all necessary cran(^s, 
chains, & other gearing reasonably fit for that pur- 
pose. Deft., in breach of his agreement, supplied a 
defective chain, which broke while being used, & 
in consequence one of pltfs.’ workmen was injured. 
Pltfs. might have discovered the defect in the 
chain by the exercise of reasonable care. The 
workman brought an action for compensation 
under Employcjrs’ Liability Act, 1880 (c. 42), 
ss. 1, 2, against pltfs., who settled the action by 
paying the workman £125, which sum they sought 
to recover from deft, as damages for breach of his 
contract. It was not disputed that the settlement 
of the action brought by the workman was a 
proper one : — Held : pltfs.’ liability to pay com- 
pensation to their workman was the natural con- 
sequence of deft.’s breach of contract, & such as 
might reasonably be supposed to have been within 
the contemplation of the parties when the contract 
was entered into, & the damages claimed were not 
too remote. — ^Mowbray v. Merryweather, [1895] 


2 Q. B. 640 ; 65 L. J. Q. B. 50 ; 73 L. T. 459 ; 69 
J. P. 804 ; 44 W. B. 49 ; 40 Sol. Jo. 9 ; 14 B. 767, 

C. A. 

Annotations: — Apld. Vofran v. OiiUon (1898), 79 L. T. 384 ; 

Bentley v. MeUiuBc (1906), 75 L. J. K. B. 891, C. A. Befd. 

Scott V. Foley, Aikman (1899), 5 Com. Cae. 53. Mentd. 

Hawkins v. Smith (1896), 12 T. L. R. 532, D. C. 

216. -.] — Deft, supplied sacks to 
pltfs. for the purpose of being used in unloading a 
cargo of peas from a ship. One of these sacks, 
while it was being hoisted full of peas fi*om the hold 
of the ship, broke & fell & injured a man who was 
engaged in the work. The injured man recovered 
from pltfs. £25 damages & costs. The sack in 
question, when supplied by deft-., was unfit for the 
purpose for which it was supplied : — Held : pltfs. 
were entitled to recover, as damages for breach of 
waiTanty, the damages & costs which th(*y had 
incurred. — VoGAN & Co. v. OuLTON (1899), 81 
L. T. 435 ; 16 T. L. B. 37, C. A. 

Aiinoiaiion : — Befd. Scott v, Foley, Aikman (1899), 1C 

T. L. R. 55. 

217. Liability for acts ol servants.] — ^A manu- 
facturing jeweller hired from a jobmaster a carriage 
with a horse & driver, at an agreed weekly sum, for 
the express purpose of sending his traveller with a 
stock of jewels to go round to his customers. One 
day while making his rounds the traveller went 
into an hotel <te left the carriage, with a stock of 
jewels inside it, in the charge of the driver. Before 
leaving the carriage the traveller locked the door. 
The driver tlien went into a coffee-house, leaving 
the carriage unattended in the street. A thief 
drove the carriage away & stole t lie jewels. The 
jeweller brought an action against the jobmaster 
to recover the value of the stolen jew(4s : — Held : 
it was the dut^ of deft, to provide a driver, who 
should take ordinary care of the carriage during the 
temporary absence of the trav (filer, & the theft 
of the jewels was Die natural & ordinary result of 
a breach of such dul y, so as to make deft-, liable for 
the loss suffered by pltf. — Abrahams v. Bullock 
(1902), 86 L. T. 796 ; 50 W. B. 626 ; 18 T. L. B. 
701, C. A. 

Annotation: — Distd. CheBhiro v. Bailey, [1905] 1 K. B. 237, 

C. A. 

218. .] — Pltf., a wholesale silversmith, 

hired from deft., a jobnukster, a brougham, horse, 
& coachman, for the purpose of driving pltf.’s 
traveller about Ixindon with samples of pltf.’s 
wares to be shown to customers. It was known to 
deft-, that, in the course of business, occasions 
would arise when the travcfiler would have to leave 
the brougham with samplers in it in charge of the 
coachman. On one of such occasions the coacjh- 
man, in y^iirsuance of an arrangcunent made with 
confederates, drove the brougiiam to a place where 
a great portion of the samples in it w^as stolen by 
them. In an action brought by plt-f. against deft- 
to recover the value of the goods so stolen : — 
Held : deft-, was not responsible in respect of the 
criminal act of his servant, same not- having been 
done within scope of his emplovment. — Cheshire 
V. Bailey, [1905] 1 K. B. 237 ; 74 L. J. K. B. 176 ; 
92 L. T. 142 ; 53 W. B. 322 ; 21 T. L. B. 130 ; 49 
Sol. Jo. 134, C. A. 

Annotations .'—Consd. Malcolm, Bninkcr v. WaterhouHO 

(1908), 24 T. L. R. 854 ; Lloyd r. Grace, Smith, [1911] 2 

K. B. 489, C. A. Reid. Lloyii v. Grace, Smith, [1912] A. C. 

716. H. L. 

See, further. Master & Servant. 

Owner’s rights of action against hirer for non- 
return.] — See Part IV., sect. 1, sub-sect. 1, 
post. 

Assignment of payment for hire — Bankruptcy of 
assignor.] — See Bankruftcy & Insolvency. 

B. As between Owner and Third Parties. 

See Part IV., sect. 2, post. 
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Sub-sect. 3. — Rights and Obligations op IIiber. 

A* As between Hirer and Owner. 


219. Obligation to take care — General rule.] — 

If goods are lei out for reward, the hirer is bound to 
use the utmost diligence, such as the most diligent 
father of a family uses ; & if he uses that, he shall 
be discharged. — ^CoGGS v, Bernard (1703), 2 Ld. 
Raym. 909 ; 1 Com. 133 ; 92 B. R. 107. 


Annotations : — Refd. Buckmyr v. DarnoU (1704), 2 lid. Raym. 
iC85 ; Vaughan v, Menlovc (1837), 3 liing. N. C. 468 ; 
Balfe V. West (1853), i3 C. B. 466 r UarriH v. G. W. By. 
Co. (1876), 1 Q. B. D. 515; Borghoim v. G. E. By. Co. 
(1878), 3 C. P. D. 221, O. A. : Cutler r. North Loudon By. 
Co. (1887), 56 L. T. 635). Mentd. Anon. (161)2), 2 Salk. 
522 ; Grand Opinion for tho Prerogative concerning the 
Royal Family (1717), Fortce. Hep. 401 : Bobiuson u. 
Grc'*u (1723), 1 Stra. 574 ; Shelton v. Osborn (17251), 1 
Barn. K. B. 260; Boucher v. liawson (1736), Lee temp. 
Hard. 194; Kettle v. Bromsall (1738), Willes, 118; 
Chari tai)le Corpn. v, Sutton (1742), 2 Atk. 400 ; Ilartop 
V. Hoaro (1743), 3 Aik. 44; Uyall v. Ro>vle.s (1750), 1 
Ves. Sen. 348; Pasley v. Freeman (1789), 3 Term Bep. 
51 ; Mason v. Liokbarrow (1790), 1 Hy. Bl. 357, Ex. Oh. ; 
Elsee tJ. Gatward (1793), 5 Term Bop. 143 ; Giiilliem v. 
Barnett (1804), 2 Smith, K. B 155 ; Giimon v. Inglia 
(1814), 4 Camp. 72; Cavenagh v. Such (1815), 1 Price, 
328 Pippin v. Sheppard (1822), 11 ITiee, 400 ; Storr v. 
Crowley (1825), M’Cle. & V<J. 129 ; Whitehead v. Greetham 
(1825), 2 Bing. 464 ; Corbett i\ 1‘aekington (1827), 6 

B. 6c C. 268 ; Gledstane Hewitt (1831), 1 Tyr. 445. 
Ex p. Cording (1832), 4 B. 6c Ad. 15)8; R. v. Cording 
(1832), 1 Nev. & M. K. B. 35 M’Kenzie v. M’Leod (1834), 
10 Bing. 385 ; Boorman v. Brown (1812), 3 Q. B. 511, 
Ex. Ch. ; Ross v. Hill (1846), 2 CX B. 877 ; G. N. Ry. Co 

V. Sliepherd (1852), 8 Exch. 30 ; Lewis v. Nicholson 
(1852), 21 L. .1. Q. B. 311 ; Mieklethwaitc v. Merrill 
(1852). 19 L. T. O. S. 61; Shepherd v. G. N. Ry. Co. 
(1852), 19 L. T. O. S. 324 ; Crouch v. L. & N. W. Ry. Co. 
(1854), 14 C!. B. 255 ; Dansey Ricliardson (1851), 3 
E. 6c. B. 144 ; Baxendale r. Eastern Counties By. Co. 
(1858), 27 L. .1 C. 137 ; Blakemore v. Bristol 8c Exeter 
Ky. Co. (1858), 8 E. & B. 1035; Syred v. Carrot hers 
(1858), E. B. 6c E. 469 ; Belfast & Ballymena Ry. (^o. v. 
Keys (1861), 9 H. L. Cas. 550, H. L. ; MaeC’artliy v. 
Young (1861), 6 H. & N. 329 ; Marriott v. Anchor Bever- 
sionary Co. (1861), 3 Do G. F. 8c J. 177, L.C. 6c L.JJ. ; 
Martin v. Reid (1862), 11 C. B. N. S. 730; Taylor v. 
Caldwell (1803), 3 11. & S. 826 ; Beal v. South Devon By. 
Co. (1864), 11 L. T. 184. Ex. C^h. ; Pigot r. Cubley (1864), 
15 C. B. N. S. 701 ; P. ^ O. Steaih Navigation Co. r. 
Shand (1865). 3 Moo. P. C. C. N. S. 272. P. C. ; Swire v. 
Loach (1865), 5 Now Bop. 314 ; Donald r. Suckling (1 866), 
L. U. 1 y. B. 585 ; Grill v. G(*neral Iron Screw C<»llier Co. 
(1866), 12 Jur. N. S. 727 ; Skelton v. L. 8c N. W. By. Co. 
(1867). L. K. 2 C. P. 631 ; Gihlin v. McMullen (1869), 
L. B. 2 P. C. 317. P. C. , Kcadhead v. Mid. Ry. Co. (1869). 
L. R. 4 Q. B. 379. Ex. Ch. Liver Alkali Co. v. Johnson 
(1874), L. R. 9 Exch. 338, Ex. Ch. ; Searle v. Tjaverick 
(1874), L. R. 9 y. B. 122 Nugent v. Smith (1875), 1 

C. P. D. 19 ; Cohen v. G. E. Ry. Co. (1876). 45 L. J. y. B. 
298 ; Hoare v. G. W. Ry. Co. (1877), De Colyar’s County 
Ct. Oases, 192 ; Foulkes v. Met. Dist. Hy. Co. (1880), 28 

W. U. 526, C. A. ; The Moorcock (1889), 14 P. D, 54, C. A. ; 
Shaw V. G, W, Ry. Cc., [1894] 1 y. B. 373 ; The Winkfleld, 
[19021 P. 42, C. A. ; Harris v. Perry, 119031 2 K. B. 219, 
G. A. ; Wallis v. G, N. Ry. Co. (Ireland) (1903), 12 Ry. 
8c Can. Tr. (3as. 38 ; Cheshire 7\ Bailey, [19051 1 K. B. 
237, C. A. ; Clarke v. West Ham Corpn., (1909] 2 K. B. 
858. C. A. ; Shrimpton v. Hertfordshire County Council 
(1910), 74 J. P. 305, C. A. ; Bath v. Standard liand Co., 
[1911] 1 Ch. 618, C. A. Attenborough Solomon, 11913] 


A. C. 76, H. L. ; Hatton v. Car Maintenance Co. (1914), 

no L. T. 763 : Banbury v. Bank of Montreal (1918), 

87 L. J. K. B. 1158. H. L. 

220. .] — After a hired horse is ex- 

hausted & has refused its feed the hirer is bound 
not to use it. — B ray v, Mayne (1818), Gow, 1, N. P. 

221. .] — Deft, hired a horse for the 

purpose of its being ridden on the stage of a theatre 
during the performance of a play. While being so 
ridden the flooring of the stage gave way, & the 
liorse fell & was injured. Deft, had hired the 
theatre for a week, there appeared to be nothing 
wrong with the flooring, but deft, did not examine 
it before the horse went on the stage. Apart from 
such want of examination, there was no suggestion 
of negligence on the part of any one i- — Held : 

(1) deft, being an ordinary bailee for hire, was 
bound only to take such care of the horse as a 
prudent man would take of his own property, & 
he wiis not bound to discover the defect in tlie 
flooring before taking the horse on the stage ; 

(2) judgment should be ent-^^red for deft. — Tilling 
V. Balmain (1892), 8 T. L. R. 517, D. O. 

See, f urther. Animals, Vol. II., pp. 255 — 257. 

222. Onus of proof.] — In an action for not 

taking proper care of a hired horse, whereby his 
knees wei*e broken, pltf. must give some positive 
evidence of negligence, & it is not enougli to prove 
that the animal was returned by deft, with his 
knees broken, ah^hough he had oft/en been let out 
txj hire before without having fallen down. — 
Cooper v. Barton (1810), 3 Camp. 5, u*, N* P- 

223. .]~In a contract of hiring there 

is an obligation upon the hirer to restore the 
chattel at tiio end of the baihnent in as good condi- 
tion as he received it, or, if he cannot do that, to 
show that he exercised reasonable care in the 
keeping of the chattel. 

Ifltf., a jobmaster, for several years let carriages 
& horses to deft, by the year, & let to deft, a pair 
of horses, which were quiet in harness & satisfac- 
tory to deft.’s coachman. The horses were 
kept in stables adjoining mews, So while being 
groomed in the mews one of them bolted So was 
injured. In kn action by the jobmaster for 
damages, the jury returned a verdict for pltf, : — 
Held: (1) it was incumbent on deft, to prove 
that he exercised reasonable care in the keeping of 
the horses, & whether he had done so or not was a 
question of fact for the jury ; (2) there were not 
sufficient grounds for disturbing the verdict at 
which the jury had arrived. — Dollar v. Green- 
field (1905), Times, May 19, H. L. 

224. Must keep in repair.]— Where a person hires 
a specific thing for the purpose of using it, there is 
an imidied contract on the part of the hirer that 
he will in the meantime keep the thing in repair, 
i.e., that he will not by want of reasonable care 
after the contract is made allow it to become worse 
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222 I. Ohligntion to take care — Onus of 
woof .] — A bailee for hire, who returns 
the property bailed in a damagred condi- 
tion. & who, being: the only person with 
full knowledge of the circumstances 
causing the damage foils to give any 
explanation of same, is presumed to 
have been negligent. Tills applies to 
tho hirer of a horse & carriage from a 
livery stable keeper. — Gremley v. 
Stubbs (1908), 39 N. B. R. 21 6 
E. L. R. 33.— can, 

222 ii. .]- The lessee, always 

obliged to employ tho thing rented 
properly & carefully, is, in the ease of a 
fire, suliject to a stricter rule, since there 
is against him "n thn< ca«e a presump- 
tion of nogligenc-e, c.f/., he is presumed 
not to have so acted & to have been the 
cause of tho fire ; & he can repel this 
presumption only by showing that, 
whatever may have been its cause & 


whether known or not it did not result 
from his negligence. — Labb6 v. Murphy 
(1896), 27 S. C. R. 126.— CAN. 

222 iil. .1 — The question of 

tho burden of proof in cases of accidental 
injury to goods bailed depends upon the 
particular circumstances of each case. 
In some cases, from tho nature of the 
accident, it lies upon the bailee to ac- 
count for its occurrence, & thus to show 
that it ha.s not been caused by his negli- 
gence. In such cases it is for him to 
give a primd faci.e explanation in order 
t-o sliift the burden of proof to the person 
wiio seeks to make him liable. If he 
gives an explanation wliich is uncon- 
tradictcid by reasonable evidence of 
negligence, & is not primd facie improb- 
able, the ct. is bound in law to find in 
his favour, & the mere happening of the 
accident is not suflloient proof of iicgh- 
gonoe. — Shields v. Wilkinson (1887), 
I. L. R. 9 AU. 398.— IND. 


222 iv. .1 — ^A horse was de- 

livered into the possession of a bailee 
under a contract of bailment, & while in 
the possession of the bailee met with an 
accident which resulted in its death ; — 
IleM : the death of the horse was pri?nA 
facie inconsistent with the exercise of 
reasonable care by tho bailee, & tho 
onus was on the bailee to prove that he 
had not been gniilty of negligence. — 
Oldham v. Lyons, Ltd. (1908), 27 
N. Z. L. R. 535.— N.Z. 

222 V. -.1 — Deft, hired a horse 

from pltf., & returned it with broken 
knees 8c other injuries of an unusual 
nature : — Held : a presumption of negli- 
gence on the part of deft, arose from the 
unusual nature of tho injuries, & the 
onus was on deft, to show that tho in- 
juries were occasioned without any fault 
on his part.— Fick r. De Klerk (1907), 
E. D. C. 294.— S. AF. 
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than it was at the time the contract was made 
(Brett, L.J.) — Bobertson v. Amazon Tug & 
Lighterage Co. (1881), 7 Q. B. D. 598 ; 51 L. J. 
Q. B. 68 ; 46 L. T. 146 ; 30 W. R. 308 ; 4 Asp. 
M. L. C. 496, 0. A. 

Annotations : — Refd. Tho West Cock, [1911] P. 208, O. A. 
Mentd. The Gleninorvon, [1913] P. 141. 

225 . Obligation to restore — When chattel perishes 
without fault of hirer. ]— -A count in assumpsit 
alleged that pltf. had delivered a horse to deft., 
who promised to redeliver it on request. Breach, 
that, though requested to redeliver the horse he 
refused. Plea, that the horse was sick & died, & 
pltf. made the request after its death : — Held : 
the bailee was discharged from his promise by the 
death of the horse without default or negligence on 
the part of deft. 

Let it be admitted that he promised U) deliver 
it on request, if the horse die before, that is become 
iin possible by the act of God, so the party shall be 
discharged as much as if an obligation were condi- 
tioned to deliver the horse on request, & he died 
before it {per Cur.). — Williams v. Lloyd (1028), 
W. Jo. 179 ; Palm. 548 ; 82 E. R. 95. 

Annoialimis : — Consd. Toutenp r. Hubbard (1802), 3 Bos. & 
P. 291. Apld. Taylor v. Caldwell (1863), 3 B. & S. 826. 
Refd. Cog)?H V. Bernard (1703), 2 Ld. Raym. 909 ; Horlock 
V. Beal, 119161 1 A. C. 486, H. L. 

226. -.] — In all contracts of loan of 
chattels or bailments, if the performance of the 
promise of the borrower or bailee to return the 
thing lent or bailed beco7nes impossible because 
it has perished, this impossibiliiv (if not arising 
from the fault of the boiTower or bailee from some 
risk which he h^s taken upon himself) excuses the 
borrower or bailee from tho performances of his 
promise to redeliver the chattel. The principle is 
that, in contracts in which the performancti depends 
on the continued existence of a given person or 
thing, a condition is implied that the impossibility 
of performance arising from the perishing of the 
person or thing shall excuse the performance 
(Blackburn, J.). — Taylor v. Caldwell (1863), 
3 B. & S. 826 ; 2 New Rep. 198 ; 32 L. J. Q. B. 
164 ; 8 L. T. 356 ; 27 J. P. 710 ; 11 W. R. 726 ; 
122 E. R. 309. 

Annotations : — Distd. Appleby v. Meyers (1866), L. R. 1 0. 1’. 
615. Apld. Appleby v. Myers (1867), L, R. 2 C. P. 651, 
Ex. Ch. ; Boast v. Firth (1868), L. R. 4 C. P. 1 ; Robinson 
V. Davison (1871), L. R. 6 Exch. 269 ; Howell v. Couplaiul 
(1874), L. R. 9 Q. B. 462. Consd. lie Arthur, Arthur v. 
Wynne (1880), 14 Ch. D. 603, N.F. Marshall v. Schofield 
(1882), 52 L. J. Q. B. 68, O. A. Distd. Blum v. Ansloy 
(1900), 64 ,1. P. 184. Apld. Nickoll & Knight v. Ashton, 
Edridge. [1901] 2 K. B. 126, C. A. Expld. & Apld. Blakeley 
V. Muller, Hobson v. l*attenden (1903), 88 L. T. 90. Apld. 
Elliott V. Crutchlcy, [1903] 2 K. B. 476. Distd. Herno 
Bay Steam Boat Co. v. Hutton, [1903] 2 K. B. 683, O. A. 
Apld. Clark v. Lindsay (1903), 88 L. T. 198 ; Krell v. 
Henry. [19031 2 K. B. 740, C. A. ; Associated Portland 
Cement Manufacturers v. Cory (1915), 31 T. L. R. 442 ; 
Horlock V. Beal, [1916J 1 A. C. 486, H. L. Distd. Smith, 
Coney & Barrett v. Becker, Gray, [1910] 2 Ch. 86, C. A. 
Refd. Castle v, Playford (1872), 26 L. T. 315, Ex. Ch. ; 
Jackson v. Union Marine Inscc. (1874), L. R. 10 C. P. 
125 ; Howell v. Coupland (1876), 1 Q. B. D. 258, C. A. ; 
Chapman v. Withers (1888), 20 Q. B. D. 824; Turner 
V. Goldsmith, [1891] 1 Q. B. 544, C. A. ; lie Jamieson & 
Newcastle S.S. Freight Insce. Assocn., [1895] 1 Q. B. .510 ; 
Nickoll & Knight v. Ashton, Edridge, [1900] 2 Q. B. 298 ; 
Lumsden n. Barton (1902), 19 T. L. H. 63 ; avll Service 
Co-operative Soo. v. General Steam Navigation Co., [1903] 
2 K. B. 756, C. A. : Chandler v. Webster, [1904] 1 K. B. 
493, C. A. ; lie Hull & Meux, [1905] 1 K. B. 588. C. A. ; 
Grimsdick v. Sweetman. [1909] 2 K. B. 740 : The Salvador 
(1909), 25 T. L. R. 727, C. A. ; lie Worthington, ICx p. 


Path6 Fr&ros, [1914] 2 K. B. 299 ; lie Shipton, Anderson 
& Harrison’s Arbitration, [1915] 3 K. B. 676 ; Leiston Gas 
Co. V. Leiston -cum -Size well U. C., [1916] 2 K. 11. 428 
C. A . ; TampUn (F. A.) S.S. Co. v. Anglo-Moxican Petro- 
leum Products, [1916] 2 A. C. 397, H. L. ; Lloyd Royal 
Beige Soo. Anon. v. Stathatoa (1917), 33 T. L. R. 390 ; 
Metropolitan Water Board v. Dick, Kerr, [19171 2 K. B. 1, 
C. A. ; Scottish Navigation Co. v. Soutcr, Admiral Shipping 
Co. V. Weidner, Hopkins, [1917J 1 K. B. 222, 0. A. ; 
Blackburn Bobbin Co. v. Alien. [19181 2 K. B. 467. 
Mentd. Scott v, Coulson, [i903] 2 Oh. 249, C. A. ; Stephens 
Junior Army & Navy Stores, [1914] 2 Ch. 51G, C. A. ; 
lie Newman, Raphael’s CJlaim, [1916] 2 Ch. 309, C. A. 

227 . Robbery.] — Every man, howsoever 

diligent he be, being liable to the accident of 
robbers, though a diligent man is not so liable as a 
careless man, the bailee shall not be answerable 
in tliis case, if the goods are stolen. — Goggs v. 
Bernard (1703), 2 Ld. Raym. 909 ; 1 Com. 133 ; 

3 Salk. 11 ; 92 E. R. 107. 

Annotations: — Refd. Biickmyr v. Damall (1704), 2 Ld. 
Raym. 1085; Kettle v. Bromsall (1738), Willes, 118; 
R. V. Cording (1832), 1 Nov. & M. K. B. 35 ; Vaughan r. 
Mcnlove (1837). 3 Bing. N. C. 468. Mentd. Anon. (1692), 

2 Salk. 522 ; Grand Opinion for the Prerogative con- 
cerning the Royal Family (1717), Fortes. Rep. 401 ; 
Robinson v. Green (1723), 1 Stra. 574 ; Skelton v. Osborn 
(1729), 1 Barn. K. B, 260 ; Boucher v. Lawson (1736), 
Lee temp. Hard. 194 ; Charitable Corpn. v. Sutton (1742), 

2 Atk. 400 : Hartop v. Hoare (1743), 3 Atk. 44 ; Ryall t\ 
Rowles (1750), 1 Ves. Sen. 348 ; Pasley r. Freeman (1789), 

3 Term Rep. 51 ; Mason v. Inckbarrow (1790). 1 Hy. Bl. 
357, Ex. Ch. ; Elsce r. Gatward (1793), 5 Term Rep. 143 ; 
GuilUam v. Barnett (1804), 2 Smith, K. B. 155 ; Gibson t\ 
Inglis (1814), 4 Camp. 72 ; Cavenagh v. Such (1815), 1 
Price, 328 ; Pippin v. Sheppard (1822), 11 Price, 400 ; 
Storr V. Crowley (1825). M’Cle. & Yo. 129 ; Whitehead 
Groetham (1825), 2 Bing. 464 ; Corbett v. Packington 
(1827), 6 B. & C. 268 ; Gledstano v. Hewitt (1831), 1 Tyr. 
445 : iL'T p. Cording (1832), 4 B. & Ad. 198 ; M’Kenzie 
V. M’Lood (1834), 10 Bing. 385 ; Boormsn v. Brown (1842), 
3 Q. B. 511, Ex. Ch. ; Ross v. HiU (1840), 2 C. B. 877 ; 

G. N. Ry. Co. V. Shepherd (1852), 8 Exch. 30 ; Lewis r. 
Nicholson (1852), 21 L. J. Q. B. 311 ; Shepherd r. G. N. 
Ry. Co. (1852), 19 L. T. O. S. 324 ; Mitklethwaitc r. 
Merrill (1852), 19 L. T. O. S. 61 ; Balfe v. West (1853). 
13 C. B. 466 ; Crouch r. L. &. N. W. By. Co. (1854), 14 
C. B. 256 ; Dansey v. Ricliardson (1854), 3 K. & B. 144 ; 
Baxendale v. Eastern Counties Ry. (!o .(1858), 27 L. J. C. 1\ 
137 ; Blakemore v. Bristol & Exeter Ry. Co. (1858), 
8 E. & B. 1035 ; Syred r. Garruthers (1858), E. B. & E. 
469; Belfast & Ballymena Ry. Co. v. Keys (1861), 9 

H. L. Cas. 556, H. Jj. ; MacCarthy v. Young (1861), 6 
H. & N. 329 ; Marriott v. Anchor Reversionary Co. (1861), 
3 De G. F. & J. 177, L.C. & L.JJ. ; Martin v. Reid (1862), 
11 C. B. N. S. 730 ; Taylor v. Caldwell (1863), 3 B. & S. 
826 ; Beal v. South Devon Ry. Co. (1864), 11 L. T. 184, 
Ex. Ch. ; Pigol r. Cubley (1864), 15 0. B. N. S. -701 ; 
1*. & O. SL^am Navigation Co. v. Shand (1865), 3 Moo. 
P. C. C. N. S. 272, P. C. ; Swire r. Leach (1865), 5 New 
Rep. 314 ; Donald v. Suckling (1866), L. R. 1 Q. B. 585 ; 
GHll V. General Iron Screw Collier Co. (1866), 12 Jnr. N. S. 
727 ; Skelton r. L. & N. W. Rv. Co. (1867), L. R. 2 C. P. 
631 ; GibUn v. McMullen (1869), L. R. 2 P. C. 317, 1’. C. ; 
Readhead v. Mid. Ky. Co. (1869), L, R. 4 Q. B. 379. Kx. 
Ch. ; Searlo v. Lavcrick (1874), L. R. 9 Q. B. 122 ; Liver 
Alkali Co. v. Johnson (1874), L. R. 9 Exch. 338, Ex. Ch. ; 
Nugent V. Smith (1875), 1 C. I*. D. 19 ; Cohen v. G. K. Ry. 
Co. (1876). 45 L. J. Q. B. 298 ; Harris v. G. W. Ry. Co. 
(1876). 1 Q. B. I). 515 ; Hoare G. W. Ry. Co. (1877), 
De tJolyar’s County Ct. Cases, 192 ; Borgheini r. G. JC. Ry. 
Co. (1878), 3 C. I’. D. 221, C. A. ; Foulkes v. Met. Dist. 
Ry. Co. (1880), 28 W. R. 526, C. A. ; Cutler v. North 
London Ity. (^o. (1887), 66 L. T. 639; The Moorcock 
(1889), 14 P. D. 64, C. A. ; Shaw v. G. W. Ry. Co., [1894] 
1 Q. B. 373 ; Tho Winkfleld, [19021 P. 42, C. A. ; Hams 
V. Perry, [1903] 2 K. B. 219, C. A. ; Wallis v. G. N. Ry. C o. 
(Ireland) (1903), 12 Ry. & Can. Tr. Cae. 38 ; Cheshire r. 
Bailey, [1905] 1 K. B. 237, C. A. ; Clarke v. West Ham 
Cvorpn.. [1909] 2 K. B. 858, C. A. ; Shrimpton r. Hcrl ford- 
shire County Council (1910), 74 J. P. 305, C. A. ; Bath t\ 
Standard Land Co., [1911] 1 Ch. 618, C. A. ; Attenborough 
V. Solomon, [1913] A. C. 76, H. L. ; Hatton Car Main- 
tenance Co. (1914), 110 L. T. 765 ; Banbury v. Bank of 
Montreal (1918), 87 L. J. K, B. 1158, H. L. 

228 . Fire.] — Instruments were hired to be 

used at the Opera House & were there destroyed 
by fire ; — Held : the hirer was not answerable for 


226 i. Obligaiion to restore — When chattel 
perishes vyUhout fault of hirer.] -The 
lessee of a tiling, which is lost while being 
used for purposes other than those for 
which it wa« leased, is bound to pay the 
value thereof to tho lessor, unless he 
establishes that the loss was not duo to 


any fault on his part. Tho legal obliga- 
tion of surrendering the thing at the 
end of the lease carries with it the duty of 
repelling the presumption arising from 
such loss, by showing that it resulted 
from m’s major, fortuitous event or some 
cause for which he cannot be held 


! answerable. — H uard v. Feiczewicz 
(1911), Q. R. 40 S. C. 385.--CAN. 

228 i. Fire.] — Defts. agreed to 

make for pltf. certain tools, &, in con- 
sideration of being allowed to use the 
tools, to make also a number of hubs : — 
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their loss. — ^L ongman v . Gaixini (1790), cited in 
Abbot’s Merchant Shipping, 14th ed., at p. 600. 

229. •] — Deft, hired from pltfs. a cart, 

which at the end of each day he left on the qu^, 
where it was accidentally destroyed by fire. In 
an action by pltfs. the jury found that, according 
to the terms of the agreement for the liire of the 
cart, it should have been taken every night to 
deft.’s premises & that it was a breach of such 
agi*eement to leave it on the quay, though the risk 
of fire was not greater, & assessed the value of the 
cart at £40 : — Held : pltfs. entitled to judgment 
for the value found by the jury. — R oberts v, 
M’Dougall (1887), 3 T. L. R. 066, D. C. 

230. Irresistible violence.] — If the subject- 

matter bailed be lost by via major, which we trans- 
late irresistible violence, the bailee is discharged 
(Lord Campbell, O.J.). — ^Walker v. British 
Guarantee Assocn. (1852), 18 Q. B. 277 ; 21 
L. J. Q. B. 257 ; 19 L. T. O. S. 87 ; 16 J. P. 582 ; 
16 Jur. 885 ; 118 E. R. 104. 

231. Liability for acts of servants.] — ^As between 
the lender & hirer of horses, the latter is not liable 
for casual negligence of a driver employed with 
reasonable care. 

In an action by a jobmaster against the hirer of 
a i)air of horses the jury found that there was no 
custom in the trade that the hirer should bt; liable 
for injuries to the horses : — Held : apart from such 
custom, if proved, the hirer was only hound to use 
reasonable care to employ a competent coach- 
man. — ^Arbon V, Fusskll (1862), 3 P. & F. 152, 
N. P. 

232. .] — Deft, hired a carriage & horse 

from pltfs. Deft.’s coachman, instead of taking 
them, as was his duty, to the stable, drove for his 
own purposes in another dirc^ction. While he was 
thus engaged, the carriage & horse were injured, 
owing to ids negligent driving : — Held : there had 
been a breach of deft.’s contract as bailee for which 
he was liable. — CouPl?: Co. v, Maddick, [1891] 
2 Q. B. 413 ; 60 L. J. Q. B. 676 ; 65 L. T. 489 ; 
56 J. P. 39, D. C. 

Annoiaiinns : — Dbtd. & Distd. Sandorson v. (Jollins, [1904] 

1 K. B. f)28, (y. A. Refd. Chenhiro v. Bailey (1904), 74 

L. J. K. B. 176, C. A. 

233. .] — Deft, sent his carriage to be re- 

paired by pltf., a coach- builder. Pltf. lent a 
carriage of his own to deft, for use while the repairs 
were going on. The coachman of deft., without 
his knowledge, took pltf.’s carriage out for his own 
purposes, & while he was driving the carriage it 
was injured through his negligence. In an action 
to recover the cost of repairing it : — Held : as tlie 


coachman at the time when the injury was done 
to the carriage was not acting in the course of his 
employment, deft, was not liable. 

The obligation on deft, as bailee was onlv to 
take reasonable care, & so far as the act of his 
servant was to be taken as the act of the deft, he 
would be bound by it ; & if the servant in the 
course of his employment & acting within the 
scope of his employment did not use reasonable 
care in the custody of the carriage, the^ master 
would be responsible. If a burglar broke into the 
coach-house & took away the carriage & caused 
damage to it & brought it back, no liability would 
attach to the bailee, because the act would not be 
his, & he would not be responsible for the acts of a 
person between whom & himself there was no 
connection (Collins, M.R.). — Sanderson v* 
Collins, [1904] 1 K. B. 628 ; 73 L. J. K. B. 358 ; 
90 L. T. 243 ; 20 T. L. R. 249 ; 48 Sol. Jo. 259, 
C. A. ; auh nom. Saundeiison v. Collins, 52 W. R. 
354. 

Annotation: — Refd. Cheshire v. Bailey, [1905] 1 K. B. 237. 

C. A. 

See, further. Master & Servant. 

234. Friend of hirer. ] — Deft, liired from 

E ltf. a waggonette, in which she & A. were driven 
y an ostler in pltf.’s service. A. asked the ostler 
to allow him to drive, which he did on deft.’s saying 
she would be responsible. A. drove unskilfully, & 
the horse ran away, the waggonette was smashed, 
& the horse so injured that it had to be killed : — 
Held : it was i>art of the contract that the ostler 
should drive, & if A. was driving a.t deft.’s request 
or with her consent, & the accident happened 
through A.’s default, she was liable, but if the reins 
were taken by A. without her consent, or if a 
reasonable time before the accident she withdrew 
her consent, she w^as not liable. — Stead v. Bugh 
(1898), 62 J. P. 458. 

235. Special contract — Letter to keep in perfect 
repair.] — The hirer of a carriage by the year, 
under a written agreement binding the carriage- 
maker “ to keep same in perfect repair without any 
further charges whatsoever ” is not liable for 
repairs made necessary by accident, & not by the 
wilful default of the hirer. — Reading v, Menham 
(1832), 1 Mood. & R. 234. 

236. Hirer to pay lor damage to chattel.] — 

An agr(?ement for the hire of goods, upon the terms 
that the bailee should return the goods after use 
& sliould pay for any damage they miglit sustain, 
does not suppoH a count, averring^ that the con- 
tract was to use thc^ goods hired in a proper & 
reasonable manner, & assigning a breach of that 


Held : defte., having neglected to send 
the toolfi to pltf. after repeated requoHte, 
were liable to him in nominal damages 
only, & pltf. could, not, upon the destruc- 
tion of the tools by an accidental fire 
while retained by defts., recover from 
them their value, that destruction not 
being damage such as might fairly & 
reasonably bo considered ns arising from 
the breach, or in conU^mplation of the 
parties. — Lrqgo r. Weijland Vale 
MAN tTFACTUlUNG Co. (1901), 21 C. L. T. 
Occ. N. 374 ; 2 O. L. R. 45.— CAN. 

228 ii. Special condition .] — 

The lessee of goods covenanted to restore 
them to the lessor “ at the expiration 
of the term, in as good order as they 
then were, reasonable wear & tear only 
excepted.** The goods during the 
term were destroyed by fire witho\it 
the lessee's default ; — Held : (1) the 
absolute words of the covenant were 
controlled by the implied condition 
that the goods should continue to exist, 
8c the lessee was not liable on the cove- 
nant for not restoring them at the 
end of the term ; (2) the exception 
“ reasonable wear & tear excepted,** 
did not amount to a guarantee of the 


continued existence of the goods. — 
C^AMBEia.EN V. Tbenoutii (1874), 23 
C. P. 497.— CAN. 

228 iii. Unforeseen accideniSvecial 

confrarf.]— Defts. hired pltf. *8 scow & 
pile driver, at a named price per day, 
they to bo responsible for damage there- 
to, except to the engine, & ordinary 
wear & tear, imtil returned to pltf. 
While in defts.* custody, by reason of a 
storm of unusual force, the scow & pile 
driver were driven from their moorings 
& damaged : — HeM : defts. wore liable 
for the damages thus sustained, & for the 
rent during the period of repair. — Grant 
V. Armour (1893), 25 O. R. 7. — CAN. 

231 i. Liability for acts of servarvts .] — 
A. contracted with B. for tho hire of 
boats. Wldle being towed by a steamer, 
wliich A. had chartered according to 
agreement, the boats sustained groat 
damage by reason of gross uegligonco 
on the part of O., whom A. had placed 
in charge : — Held : A. responsible to B. 
for the negligence of C. — Greesh 
Chunder Bannerjke V. Collins (1862), 
Hyde. 79.— IND. 

281 ii. .] — ^The servant of a bailee of 


a horse, while driving the horse stopped 
it on a road with a steep grade & close 
to on overhead bridge, on which cable 
tramcars wore continually passing, & 
without leaving any one to hold the 
reins, or iu charge of the horse, fastened 
one wheel of the conveyance, & then 
stood by tho side thereof presumably for 
the bmpuso of obtaining a parcel from 
the conveyance for delivery at a neigh- 
bouring house. Tho passing of a cable- 
oar frightened tho horse, &c it bolted, & 
was so Injured that it had to be de- 
stroyed ; — Held : there was suflaciont 
ovideuoo to support the finding of negli- 
gence. — Oldham u. Lyons, Ltd. (1908), 
27 N. Z. L. R. 635.— N.Z. 

231 iii. Servant of owner in control.] 

— Deft, liired a tug from pltf. by a con- 
tract signed by both parties in the follow* 
ing words ; “I agree to charter tug . . . 
to tow two barges from . . . for which 
I agree to pay . . . owner to supply 
engmeer & captain . . .** Tho tug on 
the voyage was rim on a rock through 
the negligence of the captain : — Held : 
deft, not liable for tho damage. — 
Thompson v. Fowler (1893), 23 O. R. 
644.— CAN. 




Bailment. 


Sect* 2. — Hire of chatiela : Suh-seci* 3, A, & B* 
Sub- sects . 4 cfc 5. Sect. 3 : Sub-sect, 1.] 

^omise. — Danks v. Faiiley (1853), 1 C. L. R. 05, 

237. Redelivery in good working order.] — 

A. contracted to hire a barge of B., the contract 
containing a stipulation that “ fair wear & tear 
were to be allowed by the owner,’* & that, when 
delivered up, the barge was “ to be in good working 
order, with all her rigging, gear, & implements 
complete ” : — Held : not an absolute engagement 
on the part of the hirer to deliver up the barge 
(which was an old one at the time of hiring) in 
“ good working order,” without reference to her 
condition at tlie coirimencement of the hiring. — 
Schroder v. Ward (1803), as reported in 13 C. B. 
N. S. 410 ; 143 E. R. 162. 

Annotniiom : — Mentd. lJudenborj? r. Roborts (1S07), L. 11. 2 
C. P. 292 ; Coiiybearc v. Parries (1809), 21 L. T. 497 : 
Richardson v. N. E. Ky. Co. (1872), L. R. 7 0. P. 75. 

238. Goods to be returned whenever 
demanded.”] — Wht^re goods are liired at a certain 
rate per month, <te are to be returned “ whenever 
demanded,” the owner may d(*mand them back 
in the middle of a irionth, &, on refusal to return, 
may maintain detinue. In such action, damages 
are only recoverable for the deteniion prior to the 
issuing of the writ. — Leader v. Rhys (1861), 2 F. 
& F. 399, N. r. 

Annoiniion: — Refd. Serrao v. Nod (1885), 15 Q. B. U. 549. 
O* A.. 


Ship.] — See Shipping & Navig.\tion. 

239. Payment lor hire — Chattel returned before 
expiration of term & sold by owner,] — Where a 
carriage is hired for a certain time, & sent back 
before the expiration of it, if the party of whom it 
was hired sell it within the i/ime, he cannot recover 
his charge for the hire. — Wright v. Melville 
(1828), 3 0. P. 542, N. P. 

240. “Months.”] — An agreement for the 

hire of furniture at a weekly rental provided tliat 
the first payment should be made on the following 
Monday, ” the letting on hire to be for the term 
of twenty-six months from the date of the fir*st 
payment herein mentioned ” : — Held : the word 
“months” meant lunar months. — Hutton v. 
Brown (1881 ), 45 L. T. 343 ; 29 W. R, 928. 

See, generally, Time. 

B. As between Hirer and Third Parties. 

See Part IV., sect. 2, post. 


Sub-sect, 4. — Determination of Contract. 

See Part IV., sect. 1, sub-sect. 7, post. 


Sub-sect. 5.- -Remedies of Owner and Hirer. 

See Part IV., sect. 1, sub-sect. 8 ; sect. 2, sub- 
sects. 1, 2, post. 


Sect. 3.— HIRE PURCHASE. 


Sub-sect. 1. — Nature op Contract. 

241. When agreement to buy — Factors Act, 
1889 (c. 45), ss. 2, 9.] — ^An agreement was entei*(‘d 
into between H., a furniture detiler, &;L., who was 
referred to throughout as “ the liiror,” for t-he hire 
& purchase of certain chattels, & it was provided 
that “ the hirer ” should pay to H. “ as by way of 
rent for the hire & use ” of the chattels the sum of 
£1 on May 6, the the further sum of £96 4s. on 
Aug. 1. Other provisions forbade the hirer to 
remove the chattels, & it was declared that “ no 
property or interest in the chattels should rest in 
the hirer until the whole of the pa 5 anents of rent ” 
should have been actually made : — Held : the 
agreement was an agreement for purchase within 
s. 9.— I.EE V. Butler, [1893] 2 Q. B. 318 ; 62 L. J. 
Q. B. 591 ; 69 L. T. 370 ; 42 W. R. 88 ; 9 T. L. R. 
631 ; 4 R. 563, 0. A. 


X*. V/. > X a,.yjiu V. iiHUjI, 1 V/. J>. 00.^, D. i;. ; 

Thompson & ShackoU v. Veale (1899), 74 L. T. 180, (). A. ; 
Wylcle V. Lejfgo (1901), 84 L. T. 121, D. C. Distd. Helsizo 
Motor Supply Go. v. Cox, [1914] 1 K. B. 244 ; Lewis v. 
Thomas (1918), 118 L. T. 689, 1). C. 


242. .] — An agrotunent by a hirer to 

pay a stated sum per month till the full price of 
the subject-matter be paid, whtm it was to become 
his own pro})(*rty, is, in the abs(‘nce of a provision 
that he might terminate the hiring by delivering 
up to the owner, an agreement to buy within s. 9, 
— Hull Ropes Co., Ittd. v. Adams (1895), 65 
L. J. Q. B. 114 ; 73 L. T. 446 ; 44 W. R. 108 ; 40 
Sol. Jo. 69, J). (]. 


Anfudations : — Folld. Wyldo v. Leggre (1901), 84 L. T. 121, 
D. C. Refd. Belsize Motor Supply Co. v. Cox, [1914] 1 
K. li. 244. 


PART III. SECT, 8, SUB-SECT. 1. 

241 i. When agreemeni to buy.] — ^Under 
a purclioao & liirini? agreemeut relating 
to an organ, the liirer agreed to pay a 
deposit, & to pay lls. every month 

during tho continuance of the con- 
tract,** & that as soon as tho hirer had 
paid tho total sum of £27 lOs. the oigan 
wiould become his absolute proi>erty ; — 
Held : an absolute contract to purchase, 
& the instalments could not be recovered 
either as use & hire, or as for goods sold 
& delivered, as the property in the artjelo 
Bhll remained in the vendor. — B uttons 
Proprietary. Ltd. v. Uiciiakds (1904), 
29 V. L. R. 743.— A US. 

241 if. .] — A customer obtained 

Inmiture from applt. to tho extent of 
£48 11s. 6d., £8 deposit being paid, & the 
balance to bo paid at the rate of 7s. 6d. 
per week for one hundred & eight con- 
secutive weeks, wliich would have 
amounted to within Is. Qd. of tho pur- 
chase price. The agreement purported 
to be a hire-purchase agreement, but 
it did not contain any provision giving 
power to the liirer to return the goods 
& terminate the hiring : — Held : the 
contract was one of sale, & not a con- 
tract of hire with the option of purchase. 
COMMONWEAI.Tn FURNITURE SUPPLY 


Co. V. Waterman (1915), IS W. A. L. R. 
26.— AUS. 

241 iii. .] — Where there is an agro<‘- 

ment for sale, delivery of tho chattels 
sold, & payment of part of the purchaso- 
inoney, it is a sale & not a bailment of 
tho chatUd, even though the agreernont 
provides that the property shall not pass 
until the entire price be paid, & that the 
vendor may retake possession of the 
chatUil if the balance of tho purchawi- 
money shall TOmaln unpaid. — lie Craw- 
ford, Ex p. Official Abbignee (1887), 
6 N. Z. L. R. 56.— N.Z. 

241 iv. .] — ^M. &Co. entered into tho 

following contract with A. : — “ In con- 
sideration of M. & Co. (hereinafter called 
the owners) letting to tho undersigned 
(hertduafter called the hirer) a har- 
monium (hereinafter called the goods) 
on hire, the hirer hereby agrees to pay 
to the owners tho sum of £1 10.s. on 
delivery of the goods, as deposit, & a 
further sum of £1 every four weeks 
thereafter, as hire, until the full amount 
of £16 15s. (including the deposit) shall 
have been paid, when the goods shall be 
the property of tho hirer, without any 
further parent whatever ** ; — Held : 
tho contract was one of sale. — ^M urdoch 


& Co., Ltd. v. Greig (1889), 16 R. (Ct. 
of Sess.) 396 ; 20 Sc. L. R. 323.— SCOT. 

241 V. .1 — A linn of piano mer- 
chants brought an action for delivery of 
a piano lot to defender at tho rate of 1.5s. 
a month, in respect tliat defender had 
failed to pay the monliily payrnents. 
Defender maintained ttiat the piano 
was Ills property in virtue of a verbal 
contract of sale between pursuers & 
himself, in wliich payment was to bo 
made by instalments. Pursuers In- 
tended to let out the piano on tho hire- 
purchase system, but tho words used by 
them wiire consistent with the contract 
being understood by defender as a sale 
of the piano at a price payable by 
monthly instalments, & they were so 
underst/ood by defender, & though 
pursuers had printed forms for signa- 
ture l)y parties making hire-purchase 
contracts, defender had not signed one, 
tiiough on several subsoquent occasions 
ho had been asked to do so : — Held : 
tlio contract was one of sale with de- 
ferred payment & not a hire-purchase 
agreement, & pursuers* proper remedy 
was an action for the instalments of the 
price so far as not paid. — ^M utuqkad & 
TURNBULL V. DlCKSON (1906), 

Sc. L. R. 578.— SOOT. 
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243 . -.] — ^W. obtained possession of 
goods from pltfs., under an agreement by which W. 
agreed to hire the goods, value £23, “ & to pay the 
sum of 125. 6d. per month for the hire thereof 
commencing with the date of this agreement, & 
payable in advance on the seventh day of each 
succeeding month until the full sum of £23 be paid, 
at which time, & on ilio completion of such pay- 
ments, the CO. agree to give up all claim to the 
goods. There was a stipulation that, upon 
default in payment, W. would give up possession 
of, & that pltfs. might seize, the goods, <fe there was 
also a declaration that the goods should remain the 
property of pltfs. until the sum of £23 was paid, & 
that they were only lent on hire : — Held : owing 
to the absence of any option to the hirer to give 
back the goods at any time without the consent of 
the otlier party, tiie agreennent was not a mere 
hiring agreement, but was an agreement to buy 
within s. 9. — Thompson & Shackell, Ltd. v. 
Veal?: (1890), 74 L. T. 130, 0. A. 

244. .] — 13 y an agreement W. agreed 

with deft, to hire goods of a certain value ** & to pay 
her the sum of £1 on signing this agreement & the 
balance in instalments of £ I per month until the full 
amount of the value be paid,” when the goods were 
to b(‘Come the property of W. The agreement con- 
tained a clause : ” but in default being made in 
payment of such sums of £1 per month,” W. 
agr(‘ed “ to give up all cLaims to the goods, & to 
deliv(‘r same fr<ie from damage or injury beyond 
fair wear tear ” to deft, or to Inn* agents on 
demand i—IIetd : W. was a person who had 
” agreed to buy goods ” under s. 9. 

It is a very artificial <fe inartistic agreement, but 
as it stands W. has a binding obligation to pay, & 
liiis j)ower to disi)ose under s. 9. It is a clear 
agre(*ment to buy So s(‘ll. Tlie provision as to 
default does not enable the purchaser to return the 
goods & put an end to th(^ agreemeTit (Phillimoue, 
J.). — Wylde V. IjEGOE (1901), 84 L. T. 121, D. C. 

245. When not agreement to buy — Factors Act, 
1889 (c. 45), s. 9— Option only.] — The owner of a 
piano agr(jed l/O h^t it on hire, the hirer to pay a 
T<mt by monthly instalments, on the terms that the 
hirer might terminate the hiring by delivering up 
the x>iano to the owner, he rernaining liable for all 
arrears of iiirt^ ; also that if the hirer should 
punctually pay all the monthly instalments, the 
piano should becoine his sole & absolute property, 
&; that until such full payment the X)iano should 
continue the sole prc)perty of the owner. The 
hire^r received the piano, paid a few of the instal- 
ments, & pledged it : — Held : upon the true con- 
struction of the agreement, the hirer was under no 
legal obligation to buy, but had an option either 
to return the piano or to become its owner by pay- 


ment in full, & by putting it out of his power to 
return the piano he had not become bound to buy, 
& he had not “ agreed to buy goods ” within s. 9. — 
H?3 Lby V, Matthews, [1895] A. O. 471 ; 04 L. J. 
Q. B. 465 ; 72 L. T. 841 ; 60 J. P. 20 ; 43 W. K. 
501 ; 11 T. L. li. 446 ; 11 B. 232, H. L. ; revag. 
[1894] 2 Q. B. 262, C. A. 

Anfiotations : — ^Folld. Shonstouo v. Hilton, [1894] 2 Q. B. 
452. Distd. Hull Ilopes Co. v. Adams (1895) 65 
L. J. Q. B. 114, D. C. Folld. Payne v, Wilson, [1895] 
1 Q. B. C5.‘{, D. C. Distd. Thompson & Shackell v. Veale 
(1896), 74 L. T. 180, C. A. ; Horton v. Gibbins (1897), 13 
T. L. K. 40S, D. C. ; Wyldo v. Logge (1901), 84 L. T. 121, 
I). C. Folld. Brooks v. Boirnstcin, [19091 1 K. B. 98. 
Apld. Grautio Maison d’Automoliilcs v. Berosford (1909), 
25 T. L. U. 522, C. A. Folld. Bolsize Motor Supply Co. v, 
Cox, [1914] 1 K. B. 244. Distd. Lewis v. Thomas (1918), 
118 L- T. 689, D. C. Refd. Hopple v. Brumby (1896), 60 
J. P. 792, D. 0. ; Marten v. Whale, [1917] 1 K. B. 544. 

246. .]— -Deft, sold an old mol>or 

car to pltfs., upon the terms {inter alia)^ that if & 
when she purchased a now car, she would do so 
through pltfs. Deft, afterwards acquired a new 
car under a hire-purchase agreement, which gave 
her an ox)tion to purchase it in certain events. 
Pltfs. brought an action claiming damages for 
breach by deft, of the above agreement with them ; 
— Held : possession of the car under the hiring 
agreement did not amount to a “ purchase ” of the 
car within the agreement between pltfs. Sc deft. & the 
action failed. — Grande Matson d ’Automobiles, 
Ltd. V. B?:resford (1909), 25 T. L. R. 522, O. A. 

See^ further, S.\le of Goods. 

247. Sale of Goods Act, 1893 (c. 71), s. 25 (2) 

— Option only.] — By an agreement in writing the 
owners of a motor vehicle let it to certain hirers 
for twenty-four cfdendar months at the rate of 
£15 12.^. 2d. per calendar month. On the signing 
of the agreement the hirers w(‘re to pay, & did pay, 
£50 on account of hire in advance, & each subse- 
quent X)ayment was to be made in advance on 
specified dates. The hirers were not to re-hd, 
sell, or x>art with the vehicle without the consent 
in writing of the owners. If the hirers should, on 
or before tli^ expiration of the twenty-four calendar 
months, be desirous of purchasing the vehicle, 
they could do so by making the amount of liiro 
paid equal to the amount of £424 II 5 . (id. If the 
hirers did certain tilings, of wliich parting with 
the possession of the vehicle without the ownei’s’ 
consent in writing was one, it was made lawful for 
the owners, & they were autliorised to take 
possession of Uie vehicle & terminate the agi*ee- 
ment : — Held : the effect of the agreement was 
that, having paid twenty-four instalments, the 
hirers had an option either to become purchasei's 
of the vehicle or to return it & claim back the £50 
paid in advance, & the agreement did not impose 


245 i. When not agreement to buy .] — 
D(‘fts,, having cioatracted for Uio manu- 
facture by certain 009 . of locomotives, 
care, etc., & being unable to furnisli tlie 
funds borrowed from pltfs. the funds 
then necessary, as well as a sufficient 
sum to ensure completion of the articles 
under an agreement, whereby pltfs. 
acquired an absolute title to the articles, 
& agreed to lease same to defts. for throe 
years, at a weekly sum or rental of 
$1,000, with a proviso, that payment of 
$10.5.500 at any time during the term 
should put an end to same, & that it 
should be lawful for defts. to hold, re- 
tain, & possess the articles aa their 
absolute property, & that all sums by 
the weekly payments paid by defts. 
under the agreement, should be credited 
tn them on account of the $105,500, & 
on payment of that sum, as in either 
proviso nentloned, the agreement should 
cease, etc. There was no express cove- 
nant therein for payment by defts. of 
the sum, nor any mention of a debt due 
by defts.: — Held: (1) pltfs. became 


•ibsolute owners of the property in 
question ; (2) the intention of the 
parties was, that the agreement should 
only operate os a h^ase to defts. & not 
as a sale & mtgo. back of the property. — 
Bank of Upper Canada v. Grand 
Trunk Rr. Co. (1863), 13 0. P. 304.-— 
CAN. 

245 ii. Factors Act, (56 Viet. No. 8), 

s. 10 — Option onJy ,] — By a wrltt,on 
agreement the owners of a piano agreed 
to let it on hire. The ogrooment con- 
tained conditions that, (1) the hln^r 
should pay £7 10s. as security money 
for the good care & safe keeping of the 
instrument while in her possession, & 
for the delivery thereof to tho owner® 
or their agents on demand ; (2) the 
hirer should pay for the use of the piano 
30s, per month for a period of thirty- 
two months ; (3) the hirer should not 
remove tho piano from her then resi- 
dence without the consent of the 
owners ; (4) If tho hirer failed to make 
the payments or did any one of several 


acta which might imperil the owners* 
rights, she should forfeit the security 
money & any other moneys paid, & the 
owners might at once seize tho instru- 
ment ; (5) the piano should bo insim?d 
in the joint names of the owners & the 
hirer ; & (6) should the hirer at any 
time desire to purchase the instrument, 
tho owners agreed to sell same to her 
provided she had not committed a 
breach of the agreement or forfoiUsd tho 
money already paid undtir clause 4, & 
on her paying them £55 10s., including 
the moneys previously paid, but until 
sucli purchase the piano was to remain 
the absolute property of the owners : — 
Held : the liirer had an option at tho 
end of tho thirty -two months either to 
keep tho piano, or to return it & receive 
back tho £7 1 Os. security money, & was 
under no legal obligation to purchase 
the instrument, 8c was not a person who 
had “ agreed to imy goods ** within the 
above sect. — Kaye & Son v. Glassey 
(1896), 7 Q. L. J. 33.— AUS. 
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Bailment. 


Sect, 3. — Hire purchase : Suh-sects, 1 2 .] 

upon them an obligation to purchase the vehicle. 
— Belsizb Motor Supply Co. v. Cox, [1914] 1 
K. B. 244 ; 83 L. J. K. B. 261 ; 110 L. T. 151. 

Annotation : — Distd. WTiitoloy v. Hilt, [1918] 2 K. B. 115. 

When a bill of sale.] — See Bili.s op Sale. 

True owner.] — See Bnxs of Sale. 

248. When property passes — Not till full pay- 
ment.] — ^An agreement for the hire, & ultimate 
purchase by the hirer, of specified articles of furni- 
ture, provided that, on payment by the hirer of an 
agreed prices, which was to be paid in a fixed num- 
ber of periodical instalments, the articles should 
become his property, but that, until the agreed 
price had been fully paid, they should remain the 
property of the lender. It was further provided 
that, if dtifault should be made in the punctual 
payment of the hire, the lender might immedi- 
ately enter upon the dwelling-house of the hirer &. 
take possession of, & remove <& sell the goods : — 
Held : the property in the goods did not pass to 
the hirer until all the instalments of the price had 
been paid. — He Davis & Co., Ex p, Rawlings 
(1888), 22 Q. B. D. 193 ; 37 W. R. 203 ; 5 T. L. R. 
119, C. A. 

Annotation:- -Distd. Wilmot v. Alton, [1897] 1 Q. B. 17, 

O. A. 

249. — .] — By an agreement in writing 
the “ owners & lessors ” of a gas engines agreed to 
let, & the “ lessee ” agreed to hire, the engine 
at a r<‘nt. to be paid by instalments amounting in 
all to £240, upon payment in full the agreement 
to bo at an end the engine to become the pro- 
perty of the lessee, bui< until payment in full to 
remain the sole absolute property of the lessors. 
It was also agreed tliat in case of failure to pay any 
of the instalments, or if the lessee should become 
bkpt., the lessor might elect either to recover the 
full balance remaining due, or instead, to resume 
possession of the engines & sell it &, after ret/aining 
out of the i)urchase-money all exj)enses & the 
balance remaining due, pay the surplus (if any) to 
the lessee, provided that if the lessors should see 
fit to resume possession of the engine without 
selling, the loss to them occasioned by the lessee’s 
non-performance of the agreement shouhl be borne 
by him, & in case of bkpey. the lessors should be 
entitled to prove against his estate for that loss as 
liquidated damages. The lessee paid the first 
instalment, & the engine w’as placed on his premises. 
While it was still there he became bkpt., some 
instalments being overdue. The lessors having 
taken no steps to recover the balance due or to 
sell : — Held : upon the true construction of the 
agreement the property in the engine never passed 
to the lessee, but remained in the lessors. 


Although the words “ lessors ” & “ hirer ” are 
used & the word “ rent ” ^so occurs, it is perfectly 
plain that the agreement is one of sale & purchase, 
& nothing else ; but it does not in the least follow 
that, because there is an agreement of sale & pur- 
chase, the property in the thing which is the sub- 
ject-matter of the contract has passed to the pur- 
chaser. That is a question which entirely depends 
upon the intention of the parties (Lord Watson). 
— McRntire V , Crossley Brothers, Ltd., [1895] 
A. C. 457 ; 04 L. J. P. 0. 129 ; 72 L. T. 731 ; 2 Mans. 
334 ; 11 R. 207, H. L. 

Annotation: — Mentd. Hobaon v. Gorringo, [1897] 1 Ch. 

182, O. A. 

250. .] — ^Pltf., being desirous of borrowing 

money, applied to defts. for a loan of £30 on a 
bill of sale of his household furniture. It was 
arranged that in lieu of a bill of sale pltf.’s land- 
lord, to whom rent was owing, should put in a 
friendly distress, <te that the distress should include 
the tools of pltf.’s trade, that defts. should purchase 
the goods from the broker, & that pltf. should then 
enter into an engagement for hire & repurchase 
from defts. A distress for a quarter’s rent (£25) 
was put in, & goods, which by agreement of the 
parties included the tools of pltf.’s trade, were 
seized. The goods were worth £63, but w'ere 
appraised at £20 5s. Pltf. signed a memorandum 
requesting the broker to sell the goods lo defts. 
at the coDd(nnned price, they tliereupon paid 
the broker £29 5s., & got a receipt from him. The 
next day pltf. signed a hire-purchase, agreement 
for the goods, by w^hich he agr(‘ed to i)ay defts. 
monthly instalments until the total amount of £50 
was i^aid, & that, in case of d(^fault in performance 
of any of the stipulations of the agreement, defts. 
should be entitled to enter & seize the goods. Pltf. 
having made deiault, defts. entered & seized under 
the bill of sale. In an action by pltf. for trespass ; 
— Held: (1) the tme conclusion of fact from all 
the circurnstanetjs was that the intention of the 
parties w^as that there should be an absolute sale 
to defts. in form, but that the beneficial property 
should not pass until a him-purchase agreement 
was executed ; (2) though the legal estate passed 
to defts., it w^as subject to a resulting trust in favour 
of pltf. until this agreement was executed, so that 
defts. had no complete legal & equitable title 
to the goods independently of the liire- purchase 
agreement. — Beckett v. Tower Assets Co., 
[1891] 1 Q. B. 638 ; 60 L. J. Q. B. 493 ; 64 L. T. 
497 ; 55 J. P. 438 ; 39 W. R. 438 ; 7 T. L. R. 400, 
0. A. 

Annotations : — Apld. Re Eastern & Midlands Ry. Co. (1891), 

65 L. T. 608. Folld. Mollor’s Trustee v. Maas, [1903] 

1 K. B. 226, C. A. Refd. Johnson v. Rees (1915), 84 L. J. 

K. B. 1276. Mentd. Saunders v. White. [1902] 1 K. B. 

472, C. A. 


248 1. When property parses — Not till 
full payment .] — An agreement for the 
hire of {foods contained a provision that, 
on payment of a ctirtaln sum before a 
certain day, tlio goods should become 
tlio property of the hirer : — Held : the 

S roperty did not pass to tiie hirer until 
le full purchawi -money was paid. — 
Wylik V. Nisbet, KmK, Claimant 
(1895), 21 V. L. R. 7,— A US. 


248 ii. 


-.] — By an agreement 


between pltfs. & M., M. was to have a 
piano on hire at $6 per month for tliree 
months, payable in advance, & M. migtit 
purchase it on payment of noUiS of $100 
each at 1, 12 & 24 months with inUirest, 
but until the whole of the purchase - 
money was paid the piano was to re- 
main pltfs.* property on hire by M., pltfs. 
to have power to rtitake possession with- 
out demand, on non-payment of any 
instalment of purchase-money or rent 
in advance, & although part of the pur- 
chase-money might nave been paid or 
notes given on account tliereof, the 


agreement for sale being conditional, & 
punctual payment being essential to it. 
Nothing was paid by M. on the piano as 
purchase-money or rent : — Held : no 
property in the piano passed to M., that 
being the intention of the parties, & the 
legal effect of tlio instrument. — Steven- 
son V. Rice (1874), 24 C. P. 245.— CAN. 

ill- .] — By agroomont In 

writing applt. agreed with M. for the 
hire by M. from him of a piano at a 
certain monthly rental, tlie piano to be- 
come the property of the hirer upon the 
comi)lction of a certain number of 
monthly payments :—f/c/d .• under the 
agreement for hire the property re- 
mained in applt. until the terras of the 
agreement were complied with. — J ame 
V. Owen, 2 J. R. N. S. 111.— N.Z. 


,248 iv. A. having been 

allowed to take possession of chattels 
upon a contract of location, but under 
an obligation to purchase them, by a 
certain time, at a fixed price : — Held : 


tlio transference of the property was 
suspended till payment of the T>rict^. — 
Wianr v. Forman (1828), 25 Foe. Coll. 
211.— SCOT. 

248 V. .] — ^A. &: B. entered 

Into an agreement for the pureiiasi' of a 
motor-car on the hire-purchase system. 
A. agreed to pay £109 on delivery of the 
car, & for the liire of the car £612 10s. 
within six weeks of tlio date of delivery. 
By the agreement A. had the option to 
purchase the car at any time witliJn the 
six weeks by payment of the sum of 
£712 10t»., but until the purchase was 
effected the car was to remain the 
property of B. A. paid two sums of 
£100 each, & gave B. a cheque for the 
remainder of the price. The cheque was 
dishonoured: — Held: (1) the property 
in the car did not pass until the price was 
paid r (2) delivery of a cheque, subse- 
quently dl.shonourod, was not payment. 
— M’Laben*s Trustee v. Arqylls, 
Ltd. (1915), 53 S. L. R. 67.--SCOT. 
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Sub-sect. 2. — Rights and Obligations of the 

Paicties. 

251. Payment — Right of hirer to anticipate 
payment of instalments.] — Defls. agreed to hire 
foi*ty-four waggons from pltfs., paying in respect 
of twenty specified waggons an annual rent of 
£285 for five years, & in respect of the other 
twenty-four an annual rent of £249 for three yeai*s. 
It was agreed that the waggons should, at the 
expiration of the respective terms of the demise, & 
after payment of the rents resc^rved during the 
terms respectively, become the absolute property 
of the lessees without any further payment, that 
until full payment of th(^ several rents respectively 
reserved the ownership of the waggons respectively 
should remain in the lessors. Defts., having paid 
the first two years’ rent in respect of the twenty- 
four waggons, sent to pltfs. the whole of the 
remaining one year’s rent, with a hiter stating 
that this sum was paid in discharge of all rent or 
other payment due in re.spect of the twenty-four 
waggons. The rent in respect of the other twenty 
waggons was then in arrear. Pltfs.’ agent declined 
to receive the payment upon the terms of the letter, 
& entered it in pltfs.’ ledger as a i^ayment in respect 
of the entire number of waggons : —IJcld : (1) the 
contracts in resiiijct of th(^ twenty-four waggons & 
the twenty were several, Si the hirers were entitled 
to tlie x^roperty in the tw(*nty-four waggons upon 
ayirnml- <if all the instalnumts that remained to 
e respect of them, notwithstanding that 

there were unx^aid instalments in respect of the 
twenty ; (2) the contra<;t being in effect one of 
sale, Si the j^rovision for paynn^nt by instalments a 
jirovision solely in favour of the* purchaser, he was 
entitled to anticixjate th(‘ time fixc'd for the trans- 
fer of the proxxirty in 1 h(^ waggons by anticiiiating 
the time for payment- — liANCASHTRE Waggon Co., 
Ltd. V. Nuttall (1879), 42 Ia. T. 4(55 ; 44 J. P. 
530, O. A. 

252. Right of owner to recover instalments 

— Effect of impressment by War Office.] — Under a 
hire-purchase agreement- jfftfs. delivered to defts. 
a motor chassis, one of the terms of the agreement 
b(ung that the property in tlie chassis remained in 
pltfs. until payment was made in full. Subse- 
quently, OTU* instalment remaining outstanding, the 
machine was impressed by the War Office, who paid 
compensation t herefor to defts. : — Held : pltfs. 
were entitled in an act ion for money had & received 
to an amount equal t-o that of the last instalment 
with interest. — British Berna Motor Lorries, 
Ltd. V. Inter-Transport Co., Ltd. (1935), 31 
T, L. R. 200. 

253. Liability of owner to repair — Accidental 
injury.] — Under a hire '-purchase agreement for a 
carriage the ow'ner undertook to keep it in repair 


until all the instalments were paid. During that 
period the carriage was injured by accident ; — 
Held : the owner was liable to repair the injury 
so caused, his liability not being limited to doing 
repairs to remedy the result of fair wear &> tear. — 
Hart v. Wright (1885), 1 T. L. R. 538. 

254. Hirer to keep in repair — Authority to order 
repairs.]— By a hire-purchase agreement pltf. let a 
dog- cart to a person, who in the course of time 
sent the cart to be repaired to deft., a coach- 
builder. The hire-purchase agreement contained 
a clause by which the hirer undertook “ to keep 
& preserve the dog-cart from injury.” Some 
instalments under the agreement being unpaid, pltf. 
sought to recover the cart, but deft, claimed a lien 
upon it for the cost of the repairs : — Held : in the 
circumstances the hirer had authority to send the 
cart to be repaired, & deft.’s lien was good, not 
only against the hirer, but also against pltf. — 
Keene v. Thomas, [1905] 1 K. B. 130 ; 74 L. J. 
K. B. 21 ; 92 L. T. 19 ; 53 W. R. 330 ; 21 T. L. R. 
2 ; 48 Sol. Jo. 815, D. C. 

AnnotaiioyM* : — Consd. Jowitt r. Union Cold Storage Co., 
3 K. B. 1 ; C’aKsilH v. Holden Wood Bleaching (’o. 

(191 4), 84 L. J. K. B. 834, C. A. Apld. Green v. All Motors, 

11917] 1 K. B. 625, C. A. 

255. — ~ .] "By a hire-purchase agreement 

pltf. let a. motor car to a person, who agreed t>o 
“ keep the car in good repair & working condition,” 
& the car w^as to be the property of pltf. until all 
the instalments were paid. During the cuiTency 
of the agn'ement the car was injured by an accident, 
Si the hirer sent it to defts. to he re])aired. Defts. 
w(ir(i informc'd that the car was held on a hire- 
purchase agreement. After the car was sent to 
defts., Si before the contract for the repairs was 
made, default was made in the payment of an 
instalment under the hirc'-purchasc agr(3emeiit. 
Pltf. did not terminate the agreement until after 
the repairs had been commenced, whc'n he de- 
manded the car from defts. but did not tender the 
amount then due for the cost of the repairs. Defts. 
refused to deliver it up, claiming a lien on the car 
for the costs ^of the repairs ; & the repairs were 
subsequently completed : — Held : the hirer was 
entitled to have the car repaired, without any 
express authority from the oivnor, so as tD enable 
him to use it, & defts. had a lien on the car as 
against pltf. for the cost of the repairs. — Green v> 
All Motors, Ltd., [1917] 1 K. B. 625 ; 86 L. J. 
K. B. 590 ; 116 L. T. 189, C. A. 

256. Right of owner to possession — Default — 
Whether subsequent tender too late. ] — A piano was 
let on the three yeai’s’ hire system, under an 
agreement, providing that “ in case of default in 
the punctual payment of any instalment, the 
instalments previously paid shall be forfeited to 
the owner, who shall thereupon be entitled to 


PART III. SECT. 3. SUB-SECT. 2. 

261 i. Payment- ItigM of hirer to antici- 
pate vayment of instalments.] — An a^30- 
incnt for the hire-purchase of furniture 
had endorsed on it an inventory of 
the furniturci with cash prices annexed, 
oniouniing to £7,543. The agreement 
stipulated for payment by tlio hirer 
of annual sums of varying amount, 
the total of which was £8,649, & 
further provided that the hirer might 
at any time become the purchaser of the 
furniture “ by payment in cash of the 
hereon endorsed price, under deduction 
of the whole sums pre\douRly paid by the 
hirer to the owners.*’ The hirer, who 
had paid sums amounting to £4,966, 
desiring to become the purchaser of the 
furniture, tendered to the owners tlie 
sum of £2.577, being the dllToronce 
between the sums so paid & £7,543, the 
“ endorsed pric5c ” : — Held : as in a con- 
tract of hiro-imroliase the inst-alments 
were calculat.ed so as to provide for 
interest on so much of the capital as 


remained unpaid, the expression “ whole 
sums previously paid ** rofen’cd tfi the 
portion of the sums paid attributable to 
capital, to the exclusion of the portion 
attributable to interest, & pursuer not 
entitled to become the purchaser of the 
furniture on payment of the sum 
tendered. — Tayt.or & Wvije v. Loch- 
head, Ltd., [1912] S. C. 978.~SCOT. 

266 i. liight of owner to possession — 
Default.] — Deft, rented to pltf. a har- 
monium for twenty-one mouths for 
$5 cash, & afterwards $15 every three 
months, on condition that if the pay- 
mtmts wore made regularly, immediately 
upon the expiration of the twenty-one 
months, pltf. should become owner of 
the harmonium, but that if pltf. neg- 
lected to pay, deft, should have the riglit 
without notice or demand, to take & 
carry away the instrument, & for those 
ends, to enter any room of pltf.’s where 
the instrument might be, without being 
arrested for having committed an illegal 
act, upon such taking of possession, 


the term of pltf.’s right to ri'tain the 
instrument should cease, without preju- 
dice to tlie rights of deft, for arrearages 
of rent. The twenty -one months ex- 
pired, & pltf. still owed deft, a balance 
of $25 : — Held : (1) deft, had not the 
right to use violence or to eiiti'r at imduo 
hours pltf.’s house in order to take the 
instrument, or to take it away in cir- 
cumstances whore there would result, 
needlessly, an injury for pltf. ; (2) deft, 
had the right to enter in the daytime 
pltt.’s house, & there in presence of liis 
family, pltf. being absent, after having 
demanded the payment of the 825, re- 
maining due. & that not being paid, & 
no one objecting thereto, to take & carry 
away the harmonium, after having read 
the agreement, & leaving there, in the 
house, the promissory note fallen due 
for such balance.'- '-Lucar v. Bernard 
(1894), Q. R. 5 S. C. 529.— CAN. 

266 ii. . . -Semble ; in a hire - 

purchase agreement, where default has 
been made by the baileo, even if it is only 
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Bailment 


. 3. — Hire purchase : Subseet, 2.] 

resume possession of the instrument ” : — Held : 
upon default, the owner was entit led to the posses- 
sion of the piano, although the instalments in arrear 
were tendered by the hirer before action brought. 
— Crampjr V. CfiiiKS (1883), 1 Cab. & El. 151. 

257. Effect of seizure — Release of surety.] — 
Pltfs. let G. certain chattels, £125 being paid in 
advance, the biilance, £243, to be paid by 
monthly instalments. There was a power to seize 
in case of default, & if all instalments were met, the 
chattels were to bedong to G. Default having been 
made, pltfs. seized. Deft., in consideration of the 
return of the chattels to O., guaranteed the 
remaining instalments. Further default was made 
as to two instalments, & pltfs. again seized, & after- 
wards sued deft, for the amount of the two instal- 
ments : — Held : pltfs. had determined the original 
contract, & could not recover from the surety. 

The agreement which is called a hire & purchase 
agreement, is primarily a sale & purchase agree- 
ment (COLT.INS, J.). Hp^WISON V. RiCKETTS (1894), 

63 L. J. Q. B. 711 ; 71 L. T. 191 ; 10 R, .558, D. C. 
Annotation : — Distd. Brooks v. Bcirnstcin, [1909] 1 K. Ji. 98.. 

258. No waiver of arrears.] — The owntn* 

of furniture agreed t/O let it on hire, on the terms 
of the hirer paying a lump sum in consideration 
of an option to purchase it at any time during 
the period of hiring, Sc further paying a monthly 
sum by way of rent. The agreement, provided 
that the hirer might at any time tcjrrniriate the 
hiring, on giving a week’s notice & delivering up 
the goods without prejudice to th(* owner’s right 
to recover any aiTears of rent, & that if the liirer 
did not duly perform the agreement, the; owneu* 
might retake i)ossession of the furnitures The 
hirer being in arrear with the rent, the owne^r re;- 
took possession under the agreement ; — Held : 
the owner by so ret aking possession had not aban- 
doned his right to sue for the arrears of rent. — 
Brooks v. Bpurn stein, [1909] 1 K. B. 98 ; 78 
L, J. K. B. 243 ; 99 L. T. 970. 

259. Rights of owner — Effect of seizure & sale.] 
— Furniture was let for hire with an option to 
purchase under a hire-purchase agreement., which 
contained a clause giving the owners the right 
without previous notice to det<;rmine tlie hiring 
& retake possession of the furniture, if it should at 
any time be seized or taken in execution. The 


furniture was taken in execution by the high 
bailiff of a county ct., &, no claim having been 
made to it, was appraised & sold under the execu- 
tion & the proceeds paid into ct., <& the furniture 
delivered to the purchaser. On the day after the 
sale the owners hoard for the first time of the 
seizure & sale of the furniture, & gave notice of 
their claim to the proceeds. An interpleader 
summons was issued at the instance of the high 
bailiff, & in the course of the interpleader pro- 
ceedings the execution creditor admitted the title 
of claimants, who gave a notice claiming damages 
against the high bailiff in respect of the alleged 
conversion of tlie furniture by selling it : — HM : 
as under the hiring agreement claimants had a 
right to its possession immediat<;ly upon its being 
taken in execution, tlie sale by the high bailiff 
amounted to an act of conversion for which he was 
responsible' in damages to them. — ,Telks v, IIay- 
WARD, [1905] 2 K. B. 460 ; 74 L. J. K. B. 717 ; 92 
L. T. 692 ; 53 W. R. 686 ; 21 T. L. R. 527 ; 49 
Sol. Jo. 685. 

See, further. Execution; Sheriffs & Bailiffs. 

260. Assignment by owner — Validity.] — An 
agreement for the hire, & ultimate purchase by 
the hir(;r, of specified articl(;s of furniture, pro- 
vidc'd that, oti payment by the hirer of an agreed 
price, which was to be paid in a fixed number of 
periodical instalments, the articles should become 
his property, but that, until the agreed xirice had 
been fully paid, th(;y should remain th(; property 
of the lender. It was further jirovided that, if 
default should b(' made in the punctual payment 
of the hire, tlie lender might immediab'ly enter 
upon the dwelling-house of the hirer & take posses- 
sion of, remove Sc S(;ll the goods. During the 
currency of the agreement, the lender assigncid all 
his right Sc interest under the agreement to a 
Xierson who had lent him money, as security for 
the advance;, auUiorising him, if default siiould be 
mad(‘ in rejiayment of tht; loan as agreed, to 
exercise all the powers contained in the hiring 
agreement, until the balance duo to him should 
have been repaid : — Held : the licence to enter & 
take possession of t.he goods was not capable of 
being assigned . — He Davis Sc Co., Ex p, Rawlings 
(1888), 22 Q. B. 1). 193 ; 37 W. R. 203 ; 5 T. L. R. 
119. C. A. 


AnnMatum : 
a A. 


-Mentd Wilmot r. Alton, [1807] 1 Q. B. 17, 


in payment of the last instalment, the 
bailor may retake posaossion of the 
chattel, & the ct. has no equitable 
juriseJ lotion to grant relief. — Campbell 
V. Buckman’s Official Assiqnee 
(1909), 28 N. Z. L. R. 876.— N.Z. 

256 iil. Whether suhsequeni 

tender too late.] — A. sismed a hire-pur- 
chase aflrreemont for a sewingr machine, 
the agreement providing (inter alia) 
that In COSO ho made default in paying’ 
the rent, pltfs. might take poasession of 
the machine, & he would forfeit any 
rent paid, & pltfs. jigreed if A. paid the 
rent, they would sell the machine to 
him for 1 cent at the expiration of nine 
months. A. having made default in 
paying the monthly rent, pltfs. de- 
manded tlie machine, which was in 

g ossession of deft, under a bill of sale 
■om A. Deft, refused to give it up, but 
afterwards. & before action brought, 
tendered pltfs. $14, the balance iif 'tho 
$65 unpaid : — Held : even if the pro- 
perty did not vest in A. till the whole 
price was paid, the tender of the SI 4 
before action would prevent pltfs, from 
recovering. — Wheeler & Wilson 
Manufacturing Oo. v. Charters 
(1882), 21 N. B. R. 480.— CAN. 

256 iv. Forcible entr}/.] — 

Under a hire receipt of an organ sold by 
R. to pltf.*8 son, & signed by the latter, R. 
was authorised on default of payment 


to resume possession of the organ, & 
he & his agent wore given full right & 
1 1 iberty to enter any house where the 
I organ might be. with authority to re- 
I move same, without resorting t-o any 
I legal process. On default R. sent his 
I book k(‘(‘T»er & two assistants, ^vith in- 
1 structions to get i.ho organ. The book- 
I keeper, taking the hire receipt as his 
! authority, went to pitf.’s houst;, where 
j the organ was, opened the house door & 
! entered the hall, but on his attempting 
I to open the door of the room in which 
the organ was, pitf.’s wife resisted his 
entrance, when a se.nffle ensued, & 
i pitf.’s wife was injured :—//rW : R. 
was responsible for the acts of his 
.servant, the book keeper. — Feroubgn 
V. Roblin (1888), 17 O. R. 167.— 
CAN. 

256 V. -.1— ntf. took a 

piano from deft. co. on the liiii'-purchaso 
system, under an agreement containing 
a licence to the co. in certain events to 
enter & retake the piano. Pltf. having 
fallen into arrears, the co. sent four men 
up U) his house. These men were ad- 
mitted to the hall, & On ding the door 
locked of the room in which the piano 
was, burst it in, using considerable vio- 
lence : — Held : the licence empowered 
the co. to break an inner door in a 
proper case, but there was evidence that 
the CO. had acted unreasonably, & the 
case should have gone to the Jury upon 


th(- point. — Wiener v. Philliph (Bel- 
fast), Ltd. (1915), 49 I. L. T. 205.— IR. 

e. lUgh* of owner to remove chatiel at 
his option — fieasonabt£. /irou/wf.'?.!— Pltfs. 
supplied deft, with a piano upon a hiring 
ogreijment, under whicli pltfs. were at. 
liberty to remove the piano whenever 
they might deem it proper to do so : — 
Held r tiiey might exercise the power, 
on the ground that they had by mistake 
supplied the piano too cheap. — Beale r. 
Price (1904), 4 S. R. N. S. W. 101.— 
AUS. 

259 i. Itighis of owner — Effect of 
seizure.] — The proprietors of a hall let it 
furnished to a tenant at* a rent payable 
weekly in advance, to be used os a 
cinematograph theatre. The tenant 
having hired a mochanic.al piano on the 
hire-purchase system, brought it into 
the hall for use in the thea,ti*o. The 
property in the piano remained In the 
owners until the whole of the instal- 
ments f)f the price was paid. Before 
tile whole of the instalments was paid 
the tenant failed to pay his rent, though 
he remained in possession, & the pro- 
prietors of the hall attached the piano : 
— HeM : in the circumstances the land- 
lord’s hypothec did not extend to the 
piano & the sequestration In so far as It 
included the piano, recalled. — Edin- 
burgh Albert Building Co., Ltd. v. 
General Guarantee Corpn., Ltd. 
(1917), 64 So. L. R 191.— SCOT. 
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261. *•] — ^By one & the same deed the 
owner of a piano assigned, by way of security for 
money, the piano, & also the^ benefit of a hire & 
purchase agreement into whicVi he had entered 
respecting it : — Held : the assignment of the 
agreement was severable from that of the piano, 
& the deed was not void in toio under Bills of Sale 
Acts for non-registration, or because it was not 
in the statutory form. — Re Isaacson, Ex p. 
Mason, [1895] 1 Q. B. 333 ; 64 B. J. Q. B. 191 ; 
71 L. T. 812 ; 43 W. R. 278 ; 11 T. L. R. 101 ; 39 
Sol. Jo. 169 ; 2 Mans. 11 ; 14 R. 41, C. A. 

262. Assignment by hirer — Sale of chattel — 
Alleged conversion — Measure of damages.] — Pltfs. 
let a piano on the usual terms of a hire-purchase 
agreement, the hirer to have the option of purchase 
by paying a certain number of quarterly instal- 
ments, with the right to terminate the agreement 
at any time by returning the piano. After paying 
several instalments, the hirer, without informing 

Itfs., sold the piano to deft., representing it to be 
er actual property. Upon learning the facts 
pltfs. sued deft, in an action of detinue & conver- 
sion, & claimed the return of the piano. Deft, 
paid into ct. a sum representing the amount of 
instalments still unpaid : — Held- : (1 ) as «at the date 
of the sale there had been no breach of the agree- 
ment, & no present right in pltfs. to resume 
possession, the option to purcliase the piano was, 
in the absence of any provision in the contract to 
the contrary, assignable to deft., who had acquired 
all the rights of the hirer & had the right in equity 
to compel the hirer to complete thci contract for 
her benefit ; (2) in equity where idtf. alleged the 
money value of a chal/tel it was not the practice 
of the ct. to order its specific delivery, & the mea- 
sure of pltfs.’ damages was the amount of the un- 
paid instalments, wliich had been satisfied by deft. 
—WilITELEY IIIT.T, (1918] 2 K. B. 808 ; 87 L. J. 
K. B. 1058 ; 34 T. L. R. 592 ; 02 Sol. Jo. 717, C. A. 

263. Wrongful sale by hirer.] — The rules of a 
society established for the purpose of providing 
the sharehoUltirs witli canal- boats, provided that 
as soon as a certain sum was raised, a boat should 
be ordt^red by & lor a particular mcTriber selected 
by lot, to wiiom, on tiio dissolution of the society. 


the boat should belong, the holder in the mean- 
time paying to the society for the use of it £5 per 
cent, on the sum expended by the society in its 
completion, “ as such ooat shall not be the property 
of the member to whom same shall be allotted, 
until the society shall be discontinued, but belong 
to the committee for the time being in trust for the 
society.” The rules further stipulated that, until 
the dissolution of the society, every boat should be 
kept in good repair “ by the member to whom same 
sliml be allotted, & at such dissolution the boats 
shall become the absolute property of the respec- 
tive persons to whom they shall have been allotted.” 
The rules also provided that if any member, after 
he shall have obtained a boat by allotment, shall 
make default in paying the remainder of his sub- 
scription money, forfeits, «fc interest, in respect of 
every share he may hold in this society, when due, 
it shall be lawful for the committee, without any 
notice whatever, to seize every such boat so allotted 
to such default/cr, & to let out same for hire, for 
the benefit of all the members of the society, & the 
defaulter shall not be entitled to resume the 
possession of, or use such boat, until the expiration 
of three calendar months after he shall have fully 
paid all subscriptions, forfeits, & interest due from 
him.” W., a member of the society, became the 
allottee of a boat, & subsequently sold it to A., his 
landlord, for a certain sum credited to W. in his 
rent, A. at the time not having notice of the 
nature of the title of W., who subsequently became 
a defaulter to the society, who thereupon seized 
the boat : — Held : the society was entitled to the 
boat as against W. — Attvvood v . Hill. (1852), 19 
L. T. O. S. 35.3. 

264. Remedy against third party.]— Where 

a hirer in x>ossession of goods under a hire-pur- 
chase agreement sells them to a bond fide purchaser 
without notice before all instalments agreed upon 
are paid. A is prosecuted to conviction for larceny 
as a bailee, the owner can maintain an action for 
conversion against the purciiaser. — P ayne v , 
Wilson, [189.5] 2 Q. B. 5.37 ; 65 L. J. Q. B. 150 ; 
73 L. T. 12 ; 43 W. R. 657, C. A. 

265. Wrongpful pledge by hirer — Determines bail- 
ment.]— -Pltfs. entered into a hire-purchase agree- 


262 i. AsaignTnent hg hirer .] — Tho pur- 
chaBor of a piano iinclor a hire? receipt, 
hy which the projiorty was to pass t-o 
him only on completion of certain pay- 
inents on account, before ho had paid 
the required sum atfreed with his wife 
that she should purchase his interest & 
pay tho balance duo to tho vendors : — 
Held : the wife entitled to be subro- 
£(ated to the rights of the vendors of the 
piano to the extent of tho payments 
made by her. — Knv v. MoTavisij (19U0), 
a2 O. R. 187.— CAN. 

264 i, Wronofu Bale by hirer — liemedy 
against third varty.] — An ajfroomcnt, by 
wliich the owner of a horse lets it for 
return at seven months, at the rate of 
i 3 per week, with tho stipulation that 
should the payments all be duly made, 
tho horse shall become the property of 
the person lilrintr It, does not deprive the 
owner of his right of ownership until the 
whole amount is paid, & should the 
person hiring make default in any of the 
payments, the owner may claim it in tho 
hands of a third party, — B krtrand v. 
GaUDREAU (1882), 12 R. L. 154. — CAN. 

264 ii. -.] — A piano was lured 

from a llrm by K. under a liire-purchaso 
agreement & given to an auctioneer, who 
sold it with other effects, when a re- 
ceipt was shown to the purchaser stating 
tliat K. was the owner : — Held : the 
tirm who owned the piano, & who were 
owed some instalments of the amount of 
hire, were entitled to recover tho value 
of it from the auctioneers. — T hompson 
«. Gamble (1873), 8 I. L. T. Jo. 500. — 
I R« 

J. — VOL. III. 


264 iii. -.1 — Resps. delivered 

to T. a chattel imder a liiro -purchase 
agreement, under wlii<*h T. was entitled 
to determine ids liability at any time 
after the payment of the first instalment 
duo thereunder. Before payment of 
the last instalment T. sold tho chattel 
tx) applt. Jii an action by resps. against 
applt. to recover tho chattel or tho 
amount of tho last instalment applt. 
contended that resps. were estopped 
under Sale of (ioods Act, 1008, s. 23 (1), 
from denying T.’s authority to sell, tis 
the agreement was not registered. & as 
they had allowed T. to remainin posses- 
sion of chattels under two other bail- 
ments after default entitling them to 
recover possession of same : — Held : 
resps. had done nothing amoimting to 
an estoppel, & were entitled to judgment, 
the sole effect of non -registration being 
that specially provided in Chattels 
Transfer Act, 1908. — Galyer v. Massey- 
Harris Co., Ltd. (1914), 33 N. Z. L. R. 
1392.— N.Z. 

264 iv. .] — A customer ob- 

tained a harmonium from M. & Co., a 
firm of music-sellers, under a contract, 
whereby she undertook “ to pay to 
them a deposit of 30s. on delivery of tho 
harmonium, & a further sum of £1 every 
four weeks thereafter as hire, until the 
full price shall have been paid, when the 
goods shall be tho property of the hirer, 
without any further payment whatever.*’ 
It was further stipulated that until the 
full sum was paid ‘ the hirer should 
have no property in the goods other- 
wise than as a lurer.” The sum stipu- 
lated was deposited on delivery, & one 


instalment of 20s. was paid ; thereafter 
tho customer left tho country, & on her 
instructions her furniture, including the 
harmonium, was sold by public roup. 
In an action by M & Co. against the 
purchaser : — Held : they wore entitled 
to delivery thereof. — Murdoch & Co., 
Ltd. V. Greio (1889), 16 11. (Ct. of 
Scss.) 396 ; 26 Sc. L. R. 323.— SCOT, 

f. Wrongful transfer hy hirer — 
Remedy against third party.] — 11. pur- 
cheiscd furniture from pltfs. under a 
hire-purchase agreement. Before com- 
pleting her payments, she stored the 
furnlturo with deft., n w'arehouseman, 
without the knowledge of pltfs., who 
some months afterwards, on disooTcring 
tho fact, demanded delivery up of tho 
furniture under tho terms of their agree- 
ment. Deft, refused to deliver until 
liis warehouse charges were paid : — 
Held : deft, was not entitled to retain 
the goods until his charges were paid. — 
Smith (D. A.), Ltd. r. Ca»h»bell (1911), 
16 B. C. R. 505.— CAN. 

SeCf further. Lien. 

g. .] — Circumstances {see 

supra) in which held if the property in 
the machine did not vest in A. till the 
whole priwi was paid, there was a 
wrongful conversion by deft., which 
would not be affected by the subse- 
quent tender of tho balance of the pur- 
ciiase money. — Wheeler & Wilson 
Manufacturing Co. v. Charters 
(1882), 21 N. B. R. 480.— CAN. 

266 i. Wrongful pledge by hirer — 
Reinedy against third parly.] — C. obtained 
a piano from P. & Co. on hire, under on 

H 
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Bailment. 


SecU 3 , — Hire 'purchase: Sub-sect 2. Sect, 4. 

Part IV. Sect 1 ; Sub- s ect. 1.] 

ment with S., on the conditions that S. was to pay 
a weekly rent, & to keep the chattel on her own 
premises, with power to pltfs. to retake possession 
m default of performance of the terms of the 
agreement. S. could terminate the agreement by 
delivery of the chattel to pltfs., or by payment of a 
certain sum could become the purchaser of it. S. 
did not exercise that option, & pledged the chattel 
with deft. : — Held : at common law pltfs. were the 
owners of the article pledged, entitled to the 
possession of it, for the bailment to S., the pawner, 
had been determined when it was pledged to deft., 
& deft, was liable to pltfs. in trover. — Singer 
Manufacturing Co. v. Clark (1879), 6 Ex. D. 37 ; 
49 L. J. Q. B. 224 ; 41 L. T, 591 ; 44 J. P. 59 ; 
28 W. B. 170. 

266. Seizure on default — No right against 

third party.] — Defts. let a piano to A. on a hire- 
purch^e agreement. Before the instalments were 
all paid A. pawned it to B. on a three months* 
contract, & after the three months B. sold it to 
pltf. Defts. having discovered that the piano was 
m pltf.*s possession, sent their men to his house, & 
having obtained entrance, forcibly took away the 
piano. In an action by pltf. for trespass : — Held : 
persons who, like defts., let chattels on hire were 
not entitled to follow their property & seize it, 
regardless of where it was or the claim or title of 
the person in whose possession it might be, but 
must proceed to recover their property by legal 
methods, &; otherwise they were liable in damages 
for trespass. — M iller v, Strohmenger (1887), 4 
T. L. R. 133. 

267. Measure of damages.] — During the 

currency of a hire-purchase agreement, there being 
a sum due unpaid on account of hire, the hirers, 
without the consent of the owners, pledged the 
chattel to a pledgee, w^ho took it in good faith & 
without notice of the owners’ rights. Subse- 
quently the owners, hearing of the pledge, demanded 
tne chattel from ihe pledgee, who refused to 
restore it. At the date of such demand & refusal 
there was a sum of £58 9s. due & unpaid on account 
of hire : — Held : the pledgee took no better title 
than the hirers had, & had an interest in the 
vehicle, & the measure of damages was not the full 


value of the vehicle, but was only the value of the 
owners’ interest therein, i.e., the amount of hire 
& purchase money remaining unpaid. — Belsizb 
Motor Supply Co. v, Cox, [1914] 1 K. B. 244 ; 
83 L. J. K. B. 261 ; 110 L. T. 151. 

Annotation Wliiteley v. Hilt, L1918] 2 K. B. 115. 

268. Default — ^Distress — Landlord’s rights.] — ^A. 

let furniture to B., who agreed that if the weekly 
hire should remain unpaid for seven days, A. might 
retake the furniture, & enter for such purpose the 
premises of which S. was tenant. The hire was 
unpaid for more than seven days, & C., wdio was 
B.’s landlord, informed A. that, as B. owed him 
rent, he refused to give him his fumituie. A. then 
seized his furniture by means of force, threats, &: 
intimidation. C. summoned A. under Metropolitan 
Police Cts. Act, 1839 (c. 71), s. 40, for detention of 
the furniture. The magistrate, without deciding 
whether any rent was due to C., or whether any 
formal or effective distress had been made by C. 
on the furniture, ordered A. to deliver up the goods 
to C. as an “ owner ” under the sect. : — Held : 
the case must go back to the magistrate to deter- 
mine whether any rent was due from B. to C., & 
whether C. had levied a distress on A.’s furniture. 
— Franks v, Townsend (1904), 68 J. P. Jo. 341. 

Rights of owner when hirer’s premises mort- 
gaged with fixtures. ] — See Mortgage, 

Operation of hire-purchase agreement — As bill 
of sale.] — See Bills of Sale. 

Upon reputed ownership of goods.] — See 

Bankruptcy & Insolvency. 

Under Factors Act, 1889 (c. 45 ).] — aS^cSale 

OP Goods. 

Under Law of Distress Amendment Act, 

1908 (c. 53).] — See Distress. 

Sect. 4.— HIRE OF WORK AND LABOUR. 

See, generally. Work and Labour. 

269. Duty of bailee — To preserve thing bailed.] — 

A workman for hire is not only bound to guard the 
tiling bailed to him against ordinary hazards, but 
likewise to exert himself to preserve it from any 
unexpected danger to whicli it may l>o exposed. — 
Leck V. Maestaer (1807), 1 Camp. 138. 


agreement which provided that In default 
of any instalment P. & Co. might re- 
sume possession without previous de- 
mand. He. that C. should pay interest 
upon the purchase -money at 7 per cent. 
C. paid only two instalments amounting 
to fl50 & then became insolvent. On 
P. & Co. claiming the piano, they were 
opposed by H., a creditor of C., who 
claimed imder an assignment made to 
him by C. as security for his debt, & 
received by liim without any knowledge 
of the agreement witli P. & (Jo. The 
assignment w’as duly filed & registered : 
— Held : P. & Co. should have the piano 
on paying to H. the amount they had 
received on its accoimt from C. — He 
Bykk (1873), 9 N. 8. H. 342.— CAN. 

h. Special contract — Hirer to hear 
loss by fire.] — Defts,, on June 5, 1903, 
hired from pltfs. a piano at 10s. 6d. a 
month on the terms (inter alia) that 
defts. might become the purchasers if 
they paid to pltfs. in respect of rent 
£31 lOs.f that they should remain bailees 
of the piano untu they paid such sum, 
that they might at any time return the 
instrument, that defts. in case of damage 
by fire or otherwise, during the liiring, 
should bear the loss, that if the hiring 
was terminated by defts. within twelve 
months they should pay pltfs. such sum 
as. with the sums previously paid, 
would amoimt to the rent for twelve 
months. In Aug. & Oct., 1903, defts. 
called on pltfs. to remove the piano, but 
they declined to do so, unless the full 


hiring rent for twelve months was first 
paid. On Nov. 7, 1903, a liro occurred 
at defts,* residence, for which defts. were 
not responsible : — Held : pltfs. entitled 
to the value of the piano at the time it 
W’as burnt, & to the rent up to the gale 
day previous to the burning. — CJrane v. 
(Jalway (1905), 39 I. L. T. 94.— IR. 

1. Warranty of fitness.] — 

Applts. delivered to reaps, a harvester 
under a hire-purchase agreement con- 
taining (inter alia) the following terms : 

All our maciilues are W’arranted to 
bi; w’ell made & of good material, to do 
good work with proi>er management 
wlien set up & correctly operated. If 
upon starting any one of our machines 
it 'should not work well, immediate 
written notice must be given to George 
P. Harris, Scarfo & Co., Lttl., Perth, Sc 
the local agent from w’hom it was pur- 
chased, Sc reasonable time allowed to 
get it Sc rem<‘dy the defects, if any (the 
hirer rendering necessary & friendly 
assistance) ; if it cannot bo made to do 
good work, it shall be returned free of 
charge to tlie place where received, & 
the payment of money Sc notes will bo 
returned. Failure immediately to give 
notice as above, or continued possession 
of the macdiine, whether it is kept in use 
or not, shall be conclusive evidence that 
the machine fulfils every warranty.’* 
The machine when tested after delivery 
was not in good working order, but no 
notice of any kind was given to applts. 
for over six weeks : — Held : no notice 


having been given to applta. as required 
by the contract, resps. were precluded 
from raising any question as to a broaxdi 
of warranty. Sc in the ciicumstances 
there was no waiver of notice. — Harkis, 
ScAKPK Sc Co., Ltd. v. Brownlie 
Brothers (1915), 18 W. A. L. It. 55. — 
A US. 

PART III. SECT. 4. 

269 i. Duty of bailee — To 'preserve thinQ 
bailsd — Accidental destruction. ] — Where 
a dress is left with a dyer & cleaner, the 
latU^r will bo held only to the obligation 
of a prudent administrator, if tlio dress 
is destroyed by tire. He is not obliged 
to prove that- the loss was occasioned by 
vis major. That burden rests with pltf., 
unless the dyer is guilty of negligeiK^. — 
MooRifl V. Allen (1915), (j. K. 47 S, C. 
417.— CAN. 

269 ii. Sub-bailment of 

chattel.] — A tailor who receives a suit of 
clothes to repair &, without tlie authori- 
sation of the owner, sends it to a dye 
works to bo cleaned, will be answerable 
for its loss as the consequence of a fire in 
the latter establishment. — G adbois v. 
Lauzon (1915), Q, R. 47 S. C. 276.— 
CAN. 

269 iil. Special contract.] — 

I’ltf . left his motor car at the works of 
defts. to have it repaired by them. Ho 
subsequently told tlicm that he intended 
to insure the car, but, on being told by 
defts.* manager that the car was insured 
by them, he refrained from insuring it. 
The car was destroyed by fire while at 
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270. Liability for acts of servant.]- 

A. entrusted B., a watchmaker, wit h a watch to be 
repaired. B. suffered his servant to sleep in the 
shop in which the watch was deposited : — Held : 

B. was liable to A. for its value, B.’s servant having 
stolen it, & B. at the time when the theft was com- 
mitted having dei)ositcd his own watches in a 
more secure place. — CLARKii) v, Eabnsuaw (1818), 
Gow, 80, N. B. 

Annotation : — Distd. Jobeon v. Palmer, [18931 1 Cli. 71. 

271. To redeliver.] — Pltf. sent a w'atch to 

deft, to be repaired. Deft., having repaired it, 
took it back to pltf. & asked for payment, & pltf. 
requested deft, to take the watch to liis uncle A., 
who would pay for the repairs. Deft, could not 
find the uncle, but delivered thfj watch to pltf.’s 
uncle B., from whom it was sixjlen : — Held : deft, 
had not delivered the watch either to pltf. or to his 
authorised agent, & he was liable for its loss. — 
Wilson v, Powis (1820), 3 Bing. 638 ; 11 Moore, 
O. P. 543 ; 4 L. J. O. S. O. P. 192 ; 130 E. B. 058. 

272. Failure to redeliver within 
reasonable time — Goods destroyed by Are.] — ^l^ltf. 
entrusted books to deft., a bookbindei*, to be boimd 
under a contract to deliver them when bound to 

Itf. within a reasonable time as & when rc'.quired 
y him. Pltf. having r(^quired dt'ft. to deliver the 
whohi of the books then bt:)und, deft, failed to 
deliver them within a reasonable time, & they were 
subsequently burnt in an accidental lire on his 
premises : — Held : deft, was liable in damages for 
the loss of the books, &- he was not absolved by 


Fires Prevention (Metropolis) Act, 1774 (c. 78), 
s. 89. — SiiAW & Co. V. Symmons Sons, [19171 
1 K. B. 799 ; 86 L. J. K. B. 549 ; 117 L. T. 91 ; 
33 T. L. R. 239. 

273. Right to redelivery.] — Where chattels are- 
bailed to an artisan for the purpose of his executing 
certain work upon them at an agreed price, tlie 
bailoi* may reclaim the chattels before such work 
is fully executed & the bailee has only a lien upon 
them to the extent of what would be a fair price 
for so much of the work as has then actually been 
executed. — L illby, etc. (Assignees op Bennett) 
V. Barnsley (1844), 1 Oar. & Kir. 344 ; 2 Mood. & 
R. 548. 

Annotation : — ^Refd. Groon ??. All Motors, [1917] 1 K. 11. 625, 
O. A. 

274. Measure of damages.] — If a 

profit would aris(5 from a chattel, & it is left with a 
tradesman for repair, & detained by liirn beyond 
the stipulaUid time, the measure of tlamages is 
primd facie the sum which would have been earned 
in the ordinary course of employment of tlie chattel 
in the time . — lie Trent A Humber Co., Ex p. 
Cambrian Steam Packet Co. (1868), 4 Ch. App. 
112 ; 38 L. J. Ch. 38 ; 19 L. T. 465 ; 17 W. R. 18, 
L. C. 

Annotations : — Refd. He ParagruaHHu Steam Tramroad Co., 
lllick. Hawthorn's Cako (1872), 27 L. T. 509 ; The Argon- 
tino (1888), 13 V. D. 191, C. A. ; The Greta Holme (1897). 
66 L. J. 1\ 166. Mentd. Re Albert Life Assce., Cook’s 
Policy (1870), L. 11. 9 B<i. 703 ; Barratt v. L. B. & S. C. 
liy. Co. (1877), Do Colyar’s Coimty Ct. Casofl, 195 ; Re 
North(‘rn (Joiinties of England Firelnsoe. Co., Macfarlano’s 
Claim (1880), 17 Ch. D. 337, 

SeCy further, Work & Labour. 
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Sect. 1.— GENERAL RIGHTS AND OBUGATIONS 
OF BAILOR AND BAILEE INTER SE. 

Sub-sect. 1. — Obligation of Bailee to 

Redeliver. 

275. General principle.] — ^A bailment of goods 
to be redelivered imports an agreement to re- 
deliver ; all special bailments import a contract to 
redeliver when the purpose for which the goods 
wore deposited is answered (Mansfield, (].J.). — 
Mills v, Graham (1804), 1 Bos. «fe P. N. R. 140 ; 
127 E. R. 413. 

Annotations: — Mentd. Gledstano v. Howitt (1831), 1 Tyr. 
445 ; Whitohuad r. Harrison (1844), 6 Q. B. 423 ; Htiko- 
man v. Dawson (1847), 1 Do G. & Sin. 90; Dauby r. 
Lamb (1861), 11 C. B. N. S. 423 ; H. v, Macdonald (1885), 
1 T. L. il. 465. C. C’. K. 

See, also, Nos. 44 — 46, 225 — 240, ante, 

276. Failure of purpose of bailment — Shares to 
order of German bank.] — Pltf., a British subject, 
instructed his London bankers to transfer certain 
shares to defts. “ to the order of ” a German bank, 
which had arranged to traiisft'i* them Id New York. 
The shiwes were accordingly handed over to defts. 
“ to the order of ” the German bank, but the latter 


failed to give directions for their transfer to New 
York, & when war broke out between England & 
Germany the shares were still in defts.’ hands. 
Pltf. claimed/ them back from defts. & brought 
an action for their delivery to him. The German 
bank had no lien upon the shares : — JTeld : as 
pltf. had a right, as against the German bank, to 
the delivery of the shares, defts. were bound to 
hand them over to pltf. — Wethehman v. London 
& Liverpool Bank of Commerce, Drn. (1914), 31 
T. L. R. 20. 

277. Discharged by redelivery to bailor.] — If 

I bail goods to a man to keep for me & lie delivers 
them to another man, that second man delivers 
them to a third man, the second bailee is charge- 
able to the owner of the goods & to every one who 
had the possession ; but if the second man re- 
deliver the goods to the first bailee, then he is dis- 
charged. vSo it is if the King’s butler or other 
official bails goods of the King Id a third pei*son <Sc 
then the bailee redeliver the goods to the butler, 
he is discharged. The same law governs, where I 
am in possession of the deeds of land of a third 
person & I deliver them t<3 my servant to exhibit 
to my counsel, & afterwards my servant redelivers 


dofts.’ works, & dofts. then discovered 
that It was not ooverc^d by the policy of 
Insuranct) taken out by them ; — Held : 
the effect of the conversation between 
pltf. & defts.’ irianagor was to introduce 
a now term into the contract to rop^r, 
viz., that tliencoforth dofts. would keep 
pltf. ’8 car hiKurod while at their works, 
& pltf. entitled to recover damages for 
the breach of it. — ^M’Neill v. Millin & 
Co., Ltd., [1907] 1 I. 11. 328, 339 ; 40 
I. L. T. 91. 154.— IR. 

PART IV. SECT. 1, SUB-SECT. 1. 

276 i. General principle.] — It is a 
primary duty of a depositary to return 


the thing deposited when it is requircul 
of him, &, if he is unable to do so, he 
carmot escape liability without pro\di^ 
that liiH inability does not arise out of his 
o>vn m;gligenee. 

It is no valid defence to an action by 
a depositor for tho return of the goods 
deposited, tir for damages, that tiie 
depositary lias sold them, unless it Is 
clear that the sale was in tho circum- 
stances necessary & for tho benefit of 
tho depositor, iu which case tho deposi- 
tary would only be liable for tho price 
realised, less his expenses. — MfiDALLiis 
& SitBiFF V. Roux (1903), 20 S. C. 438 ; 
13 C. T. R. 683.~H5. AF. 


277 i. Discharged by redelivery to 
bailor.] — Deft, agreed to return a steamer 
chartered on a certain day in good 
repair, dangers of the lake exceptiKl : — 
Held : a pltsa “ that before the day arrived 
pltf. took tho boat from deft, without his 
consent, & kept her,” was sutflcient, 
thougli not in express terms confessing 
& avoiding tho fact of not returning 
the boat. — Larned v. McRae (1844), 1 
U. C. R. 99.— CAN. 

277 ii. Or his servant.] — Pltf- 

bailed a horse to deft., to bo relume to 
him at a certain time. Before tho ime 
elapsed, deft, returned it to H., who was- 

H 2 



100 


Bailment. 


8ecU 1 . — General rights and obligations of bailor and 
inter se: Sub-sects, 1 & 2.] 

the same to me, then my servant is discharged so 
soon as he has delivered them to him to whom he 
was obliged to restore them. So it is if I am 
possessed of the goods of one who has been out- 
lawed for trespass & deliver them to the escheator, I 
am discharged (Keble, J.). — v, Capel 
(1494), Y. B. 10 Hen. 7, fo. 7, pi. 14. 

278. Discharged when chattel perishes.] — In all 
contracts of loan of chattels or bailment, if the 
erformance of the promise of the borrower or 
ailee to return the thing lent or bailed becomes 
impossible because it has perished, this impossi- 
bility (if not arising from the fault of the borrower 
or bailee from some risk which he has taken upon 
himself) excuses the borrower or bailee from the 
performance of his promise to redeliver the 
chattel (Blackburn, J.). — Taylor v. Caldwell 
( 1863), 3 B. & S. 820 ; 2 New Rep. 198 ; 32 L. .T. 
Q. B. 164 ; 8 L. T. 356 ; 27 J. P. 710 ; 11 W. R. 
726 ; 122 E. R. 309. 

Annotations: — Consd. Appleby v. Myers (1806). L. R. 1 
O. P. 615. Apld. Boast v, l?^rth (1868), L. R. 4 C. P. 1 ; 
Robinson v. Davison (1871), L. R. 6 Excli. 269 : Howell 
V. Coupland (1874), L. R. 9 Q. B. 462. Consd. Howell v. 
Coupland (1876), 1 Q. B. 1). 258, C. A.; Arthur, 
Arthur v. Wynne (1880), 14 Ch. D. 603. Distd. Marshall 
V. Schofield (1882), 52 L. J. Q. B. 58. G. A. ; Turner v. 
Goldsmith, [1891] 1 Q. B. 544, C. A. N.F. Blum v. Ansley 
(1900), 64 J. P. 184. Consd. Nickoll & Knlj?ht v. Ashton, 
Edridge, 11901] 2 K, B. 126. C. A. Apld. Blakeley r. 
Muller, Hobson v. Paitenden (1903), 88 L. T. 90 ; Clark 
1 ). Lindsay (1903), 88 L. T. 198. Consd. KroU v. Henry, 
[1903] 2 K. B. 740, C. A. Distd. lie Hull & Moux. [1905] 
1 K. B. 588, C. A. ; The Salvador (1909), 25 T. L. R. 727. 
0. A. *, Associated Portland Cement Manufacturers v, 
Cory (1915), 31 T. L. H. 442. Apld. Re Shipton, Ander- 
son & Harrison’s Arbitration, [1915] 3 K. B. 676 ; Horlock 
V. Beal, [19161 1 A. C. 486, H. L. Consd. Loiston Gas Co. 
V, Loiston -ouni -Size well U. O., [1916] 2 K. B. 428, C. A. 
Apld. Re Newman, Raphael’s Claim, [1916] 2 Ch. 309, 
C. A. Consd. Smith, Coney & Barrett v. Becker, Gray, 
[1916] 2 Oh. 86. C. A. Apld. Metropolitan Water Board 
V. Pick, Kerr, [1917] 2 K. B. 1, C. A, ; Scottish Naviga- 
tion Co. V. Souter, Admiral Shipping Co. v. Weidiu'r, 
Hopkins, [1917] 1 K. B. 222, C. A. Expld. Blackburn 
Bobbin Co. v. Allen, [1918] 2 K. B. 467. Refd. Appleby 
V. Myers (1867), L. K. 2 C. 1*. 651, Ex. Gh. ; Castle v. 
Playford (1872), 26 L. T. 315, Ex. Ch. ; Jackson v. Union 
Marine Insoo. (1874), L. R. 10 C. P, 125, Ex. Ch. ; 
Chap m in v. Withers (1888), 57 L. J. Q. B. 457 ; Re 
Jamieson & Newcastle S.S. Freight Inscc. Assocn., [1895] 
1 Q. B. 510 ; Elliott v. Crutchloy, [1903] 2 K. B. 476 ; 
Herne Bay St-cam Boat Co. v. Hutton, [19031 2 K. B. 
683, C. A. ; Scott v. Coiilson, [19031 2 Ch. 249, C. A. ; 
Chandler v, Webster, [1904] 1 K. B. 493, C. A. ; Stephens 
r. Junior Army & Navy Stores, [1914] 2 Ch. 516, C. A. ; 
Re Worthington, Ex p. Path6 Frercs, [19141 2 K. B. 299 ; 
Tamplin (F. A.) S.S. Co. v. Anglo-Mexican Petroleum 
Products Co., [1916] 2 A. C. 397, H. L. ; Lloyd Royal 
Beige Soc. Anon. v. Stuthatqs (1917), 33 T. L. R. 390. 
Mentd. Lumsden v. Barton (1902), 19 T. L. R. 53 ; Civil 
Service Co-operative Soc, v. General Steam Navigation 
Co., [1903] 2 K. B. 756, C. A. ; Grimsdick v. Sweetinan, 
11909] 2 K. B. 740; Cummings v. Stewart (1912), 30 
R. P. C. 1. 

See, also, Nos. 225, 226, ante. 


279. Mortgage by bailor — Demand by mortgagee.] 

— ^When a bailor mortgages the chattel bailed, & the 
mtgee. has a right to demand possession from the 
bail [ee & does demand it, the bailee may refuse to 
give the chattel up to the bailor at the expiration 
of the term of the hiring. 

Pltfs. delivered a ship to defts. under a contract, 
which provided {inter alia) that defts. should, dur- 
ing the continuance of the contract & while the 
ship remained in the possession & use of defts., 
pay & discharge certain claims which would arise 
against the owners of the ship for its expenses, & 
upon the determination thereof redeliver the ship 
to pltfs. Pltfs. afterwards intged. the ship, & 
certain expenses were incurred within the above 
provision, &> then the mtgees. demanded possession 
under their mtge. : — Held : the mtge. & demand 
were an answer to the claim of pltfs. to have the 
ship redelivered to them, but were no answer to 
their claim to have the expenses paid. — European 
& Australian Royal Mail Co., Ltd. v. Royal 
Mail Steam Packet Co. (1801), 30 L. J. C. P. 247 ; 
8 Jur. N. S. 136. 

280. Parting with possession under contract — 
Liability.] — If a bailee chooses to avail himself of 
the powers of the contract by which lie is baileii 
to intrust the goods to other persons on contractual 
terms, so that he parts with the possession of the 
goods & can only have a right to get possession 
again under the terms of the contract he has made 
with these other persons, he is responsible if he 
does not get them back. lie could no longer 

lead that he merely lield thorn as baih‘e & had not 
een guilty of negligence. ]l(i has availed him- 
self of the special terms of his contract & made a 
contract, by which the goods are delivered to 
third jiersons, with whom his bailor has nothing 
to do, &/ who may not have known his b«ailor, & 
he can no longer say, “ I am not liable unless I 
personally have been negligent.’’ If he cannot 
get them back under that contract so as to hand 
them back to his bailor he is liable (Pletciip:r 
Moulton, L.J.). — Genn v, Winkpjl (1912), 107 
L. T. 434 ; 28 T. L. R. 483 ; 56 Sol. Jo. 612 ; 17 
Com. Cas. 323, C. A. 


Sub-sect. 2. — Estoppel of Baili5e. 

281. Bailee cannot dispute bailor’s title — 
General principle.] — ^A carrier had a parcel of goods 
delivered to him, to be carried from Maidstone to 
London. While the goods lay at his warehouse, 
a person came there, who said the goods were his. 
& claimed them from the carrier. The carrier ‘':;id 
he could not deliver them, but that if Le were 
indenmified, he would keep them, & not deliver 
them^ according to order. An indemnity was 


in pltf.’B employment both at the time 
of boilmeut & return, & who told deft, 
that pltf., had sent liim for the horse. 
H. was known to deft., & t() others 
greiicrally, as being; in the employment 
of pltf., as a general manager of his 
buHiuoBS. In trover for the horse : — 
Held : the delivery to H. was a grood 
delivery to pltf. — Bouchktte v. Ander- 
son, temp. Man. R. Wood, 64. — CAN. 

m. Measure of damages . — Defts. 
C 4 n*t>od to hold certain share certifioatos 
helongring: to pltfs. &; gruarant/ecd tiiat the 
corlificates would be kept safely in 
deposit vaults & delivered upon demand 
under proper authority. Afterwards 
pltfs. demanded the certificates from 
dofta., but the latter refused to deliver 
tticrii up : — Held : pltfs. entitled to 
damages for the detention based on 
estimates of what had been lost by the 
detention & tiie measure of damages 


W6W» the highest price of the shares repre- 
sented by the cortifloates between the 
demand & the delivery. — Eloin Loan 
& Savinupj Co. tJ. Nation Ai. Tuu8T Co. 
(1905), 5 O. W R. 466 ; 10 O. L. R. 41. 


n. .] — A bailee who, by reason 

of the loss of the article depoaiU^d, is not 
in a position to restore it, is bound to 
pay the value to the liailor, imt he is not 
responsible for the loss of profits wliich 
the latter might have derived from the 
article ; & the owner of a drawing, left 
witli an engraver to be reproduced for 
advertising purposes, may recover the 
value if the article is not returned, but 
not damages for the loss of profits, 
which luigiit have accrued from the 
publicity, wiiich the distribution of the 
article ordered would have procured. — 
GIONAC V. WOODBDRN (1900), Q. 11. 29 
8. C. 431.— CAN. 


p. .] — Green Fuel Eo no 

MISER Co. V . Toronto (1915), 8 O. W. N 
641.— CAN. 

279 i. Mortgage bg bailor — Injunction. ] 
— Deft., a warohouHcmau, delivered 
warehouse receipts to A. for tlour, 8c after- 
wards delivered over a portion thereof, 
at A.’s instance, on the understanding 
that tlie Quantity so delivered out sliould 
be made up by other Hour to bo brought 
to his warehouse. Biich course of 
dealing was in accordance with the 
usage of the trade. A. afterwards 
brought to the warehouse flour, which 
had not boon manufactured at the lime 
of giving the warehouse rec(;ipts, 8: 
widch was assigned to pltf., who had 
made advances on it, after it was stored. 
The ct. refused an iiijunctlou to restrain 
the delivery of such flour to A. — 
WiLMOT r. Maitland (1851), 3 Gr. 107. 
—CAN. 
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given, & the goods not being delivered according 
to order, the party, by whom they were delivered 
to the carrier, brought an action against the 
carrier : — Held : the carrier having received the 
goods from pltf., was precluded from questioning 
his title, or showing a property in any other per- 
son. — ^A non. (undated), cited in 3 Esp. p. 115, 
N. P. 

Annotation: Distd. Laclouch v. Towlo (1800), 3 Esp. Hi, 

N. V. 

282. — One of two joint obligees of bond.]- 

Pltf., one of two joint obligees of a bond, handed 
the bond to deft, to be safely kept & given back to 
pltf. Deft, would not give the bond back, though 
often requested, & without pltf.’s leave gave it to 
the obligor : — Held : action was properly brought 
by one of the obligees, because the delivery was by 
one only. — Tanton p. Harms (1626), Dat. 124 ; 
82 E. R. 306. 

283. Adverse claim abandoned.] — Deft., 

a wharfinger, received malt from & for B., who 
made a colourable sale of the malt to pltf., deft, 
transferring the malt in his books to pltf. B. 
became bkpt. & his assignees sued pltf.^ in 
trover for the malt. Deft, had no lien against 
pltf. Afterwards the assignees abandoned the 
action against jiltf., who then brought assumpsit 
against deft, for money had & received. Deft, 
sought to answtjr pltf.’s claim by showing that the 
property in the malt was in B.’s assignees & to set 
up tludr right against pltf. : — Held : deft, had no 
right to dispute tiie validity of pltf.’s title. 

To allow a depositary of goods or money, who 
has acknowledged the title of one person, to set up 
the title of another, who makes no claim or has 
abandoned all claim, would enable the depositary 
to keep for himself that to which he does not pre- 
tend to have any title in himself whatsoever (IX)RD 
Dicnman, C.J.). — BErrELKY v , Reed (1843), 4 
Q. B. 511 ; 3 Gal. & Dav. 561 ; 12 L. J. Q. B. 172 ; 
7 Jur. 507 ; 114 E. R. 991. 

Annotations : — Consd. Bidfllc v. Bond (1805), C B. & 8. 225. 

Apprvd. Kinprsman v. Kinprsman (1880), 44 L, T. 124, 

C. A. ; Rogers v. Lambert, [1801] 1 Q. B. 318, C. A. 

284. Acceptance with knowledge of adverse 

claim.] — Although in certain cases a bailee may 
set up the jus terlii, yet if ho accepts the bailment 
witii full knowledge of an adverse claim, he can- 
not afterwards set up tluj existence of such claim 
fis against his bailor. — Tie Sadler, ITx p. Davies 
(1881), 19 Ch. D. 86 ; 45 L. T. 632 ; 30 W. R. 237, 
C. A. 

285. Unless acting on behalf & by authority 

of owner.] — The bailee of goods cannot avail him- 


self of the title of a third person to the goods as a 
defence to an action of detinue by the bailor, 
except by further showing that ho is defending the 
action on behalf & by the authority of such third 
person. — Rooers, Sons &; Co. v. Lambert &: Co., 
[1891] 1 Q. B. 318; 60 L. J. Q. B. 187 ; 64 L. T. 
406; 55 J. P. 452; 39 W. R. 114; 7 T. L. R. 
69, C. A. 

Annotations : — Refd. Bristol & West of England Bank v. 
Mid. Ry. Co. (1891), (il L. J. Q, B. 115, C. A. ; Henderson 
V. Williams, [18951 1 Q. B. 521. C. A. 


286. Bailee discharged by eviction by title para- 
mount.] — Pltf. declared that whereas he was 
possessed of a home, & lent it deft, to ride to Y. & 
afterwards to deliver it back such a day, deft, 
promised in consideration thereof to redeliver the 
horse on the day mentioned in the d(^claration. 
Deft, by way of bar confessed the former matter, 
but laid the true property of the horse to be in S. 
before pltf. had anything in it, & that when deft, 
had ridden to Y. & was ready to have delivered 
back the horse to pltf. S. vi et armis et contra 
voluntatem of deft, retook the horse : — Held: that 
this was as an eviction of the horse out of 
deft.’s possession, which discharged the promise. 
— Shelbitry V, 8COTSFORD (1602), Yelv. 23 ; 80 
E. R. 17. 


Annotations: — Apprvd. Biddle v. Bond (1865), 6 B. & S. 

225 ; Jie Sadler. Kx p. Davies (1881), 19 Ch. D. 86, C. A. : 

Rogers v. Lambert, [1891] 1 Q. B. 318, C. A. Refd. 

DiitRm V. I*oolo (1678), T. Jo. 102 ; Atkins v. Berwick 

(1718), 11 Mod. Rep. 295. 

287. Or its equivalent.] — The estoppel 

against a bailee from disputing the title of his 
bailor, <fc setting up a jus terti% ceases when the 
bailment on which the estoppel is founded is deter- 
mined by what is equivalent to an eviction by title 
paramount. It is not enough that the bailee has 
become aware of the tit le of a third person, or that 
an adverse claim is made upon him, so that he may 
be entitled tD an interpleader. 

Goods of R. were seized by pltf. under a distress 
for rent of ci house, alleged to have been demised 
by pltf. to R., & were delivered by pltf. to deft, to 
sell as his auctioneer. When the sale was about 
to begin R. served a notice on deft, that the dis- 
tress was void, & requiring him not to sell, or, if 
he sold, to retain the procec^ds for him. Deft, sold 
the goods, but refused to 7)ay over the proceeds to 
pltf., & defended an action by pltf., relying on the 
right & by the authority of R. The distress was 
void tortious, as the relation between plt f. & R. 
was not that of landlord & tenant, but. although 
pltf. was a wrongdoer, there was no fraud on his 
part, <fc he thought lie had a right to distrain : — 
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285 i. Bailee cannot dispute bailor's title 
— Unless acting on beluilf d' by authority 
of oumer.\ — A bailee of goods is not 
estopped from disputing the bailor’s 
title, when ho shows that the property 
is vested in a third party.— -Wtittf. v. 
Brown (1855), 12 U. C. R. 477.— -CAN. 

285 ii. .] — Idtf, sold goods to 

M., which were at the time lying at 
dofts.’ railway station. Defts. wore 
folly aware of the sale, but notwitli- 
standing they contrae.ted ^vith pltf. to 
carry & deliver thorn for him as required, 
& gave him a shipping bill accordingly. 
Althougli M. had notified defts. of his 
claim & rnaiio a dtimaiid for the goods, ho 
had, in fact, sued pltf. & rt^covered his 
whole claim from liim. In an action by 
pltf. against defts. for non-delivery : — 
Held : tlio c.aao could not be brought 
within the principle of a bailee setting 
up the jus tertii against pltf., for defts. 
wore not bond fide defending in right of 
such third person. — B rill v. Grand 
Trunk Ry. Co. (1870), 20 C. P. 440.— 
CAN. 

285 iii. -. ] — M. & Co. bought a 


cartload of wheat on commisHioii for C. 
They paid for it themselves, & shipped 
It l»y defts., taking the railway rr^ceipt 
in their own name as consignees. The 
car was addressed to the care of C., at 
W., M. & (’<). being aware that it was to 
be ground there f(»r C. At W., the 
■wiieat was delivered by defts. upon C.'s 
order to his hrotJior, w'ho had a mill 
thert\ It was mixed by him with other 
wla^at & ground, & fifty-five barrels of 
flour, the equivalent for it, were d(5- 
livorcd by him to deft«. for C. C!?. be- 
came insolvent before the draft mat uroil, 
& M. & (V>. took it up & got the railway 
recidpt indorseil to them. C. as assignee 
having simd defts. in trover & detinue 
for the flour, they in privity with M. & 
Co. denied pltt.’s right to it, & set up 
the title of M. & Co. ; — Held : defts. 
entitled to set up the title of M. & Co. as 
a defenC/e. — Mason v. Great Western 
Ry, Co. (1871), 31 U. C. H. 73.— CAN. 

285 iv. .] — Pltf. executed a 

deed of arrangement, by which he 
assigmed all liis goods to trustees for 
the benefit of his creditors. After 
execution of the deed, pltf. went to re- 


side with deft., taking with him his 
wt^adng apparel & other goods. On 
leaving ho desired to take the goods 
away with him, but deft, refused to let 
him do 80 , claiming a right to retain 
them for a debt. Pltf. sued for their 
recovery, claiming damages for their 
detention. Deft, contonded that, as 
the goods belougod to pltf.’s Inistccs 
under the deed, ho could not rc^cover. 
There was no evidimec that the trustees 
a<‘tually claimed tlu' goods, or authorised 
deft, to detain them : — Held : deft., 
being a baile(^ could not set up the right 
of the trustees to the goods, not having 
shown that he was anthorisiid by them 
to detain them. — PEArocK v. Ander- 
son. 4 J. R. N. S. 67.— N.Z. 

287 i. — Bailee dtschnrged by eiriction 
by title paramnvnt — Or its cqvUKileni.} 
— A baile‘18 precluded fro?n question- 
ing the title of the bailor to the sub- 
ject-matter of the bailment, unless the 
bailment has been determined by what 
is equivalent to an cviclioo l)v title para- 
mount, in witii-hcase the bailee may set 
UP tho jus tertii to the goods. — Marais v, 
Anderson (1909), E. D. C. 76.— S. AF. 
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Sect 1 . — General rights and obligations of bailor and 
bailee inter se : Su b-sects. 2 

Held : deft, might set up the jus ierlii of R. as an 
answer to the action. — Biddle v. Bond (1865), 
6 B. & S. 225 ; 5 New Kcp. 485 ; 34 L. J. Q. B. 
137 ; 12 L. T. 178 ; 29 J. 1\ 565 ; 11 Jur. N. S. 
425 ; 13 W. K. 561 ; 122 E. R. J179. 

Annotatiims : — Apld. Loeso v, Martin (1873), L. R. 17 Eq. 
224. Distd. Kiugsman v. Kiiiffsman (1880), 6 Q. B. D. 
122, C. A. ; Uc Sadler, Exp. DavieH (1881), 19 Ch. D. 8«. 
C. A. Apprvd. Roi?ei*8 v. Lonibert, [18911 1 Q. B. 318, 
C. A. Consd. IlenderHon v. Williams, [189r)l 1 Q. B. 521, 

O. A. Apprvd. Ross V. Edwards (1895), 73 L. T. 100 

P. C. 

288. -.] — In ordinary circumstances a 
bailee is estopped from disputing the title of the 
bailor, but, if tliere is an eviction by title para- 
mount, the bailee is, in the absences of any special 
•contract, discharged from all liability. — Ross v. 
Edwards Co. (1895), 73 L. T. 100 ; 11 R. 574, 
P. C. 

289. Claim by true owner.] — A warehouse- 

man, receiving goods from a consignee, who has had 
actual possession of them, to be kept for his use, 
may nevertheless refuse to redeliver them, if they 
are the property of another. — O gle v. Atkinson 
( 1814), 5 Taunt. 759 ; 1 Marsh. 323 ; 128 E. R. 
890. 

Annolationa : — Distd. Goslinpr i’. Birnio (1831), 7 Bing. 339 ; 
Mitchtil V. Edc (1840), H Ad. & El. 888. Apprvd. CJhecKman 
V. Exall (18.51), G Exch. 341. Distd. Tumor v. Liverpool 
Docks (1851), G Exch. 543. Consd. Sehotsmans v. L. & 
Y. Ry. Co. (1805), L. R. I Eip 349. Refd. Wilnishurst v, 
Bowker (1844), 7 Man. & G. 882 ; Wait v. Baker (1848), 
2 Exch. 1; Watson v, Ijanc (1850), 11 Exch. 7G9 ; 
Brown v. Hare (1858), 27 L. .1. Ex. 372 ; Thorne r. Tilhnry 
(1858), 3 H. &: N. 531; Gaharron v. Krooft, Kreoft v. 
Thompson (1875), L. ll. 10 Exch. 274. Mentd. Delaney 
V. Fox (1857). 2 C. B. N. S. 7G8. 

See, also, No. 164, ante, & No. 386, 

290. .] — To an action of trover for 

goods, defts. pleaded that/ the gf)ods wen* delivei*ed 
by pltf. to defts. t/o be by them warehoused A taken 
care of, that befoJ'e dtjlivery the goods had been the 
property of T. deceased, that there was iH>t at 
the time of delivery any legal representative of tlie 
estate of T., & that fact was concealed from defts., 
that afterwards 11. obtained letters of administra- 
tion to the effects of T. & claimed the goods, A 
forbade defts. to dediver them to jdtf. : — Held : 
a good plea. Sernble : a warehouseman being a 
baih^e of goods is not/ (‘stopped from disputing the 
title of bis bailor, but/, if the goods are the projand y 
of another, he may refuse to red(‘liv(T them, if he 
does so ndying upon the right A title by the 
authorit/V of that other. — Thorne v, Tilbury 
(18.58), 3 H. ife N. 534 ; 27 L. J. Ex. 407 31 L. T. 

O. S. 206 ; 157 E. R. 581. 

Ann/)iaiionif : —Apprvd. Biddle r. Bond (1865), 0 B. & S. 
225 ; Kingsiuari v. Kingsuian (1880), 41 L. T. 124, C. A. ; 
llogerH V. Lambert, [1891J 1 Q. B. 318, C. A. Reid. Best 
V. ilaycH (1HG3), 1 II. & (k 718. 

291. .] — ^When a bailor mtges. the 
chattel bail(*d, & th(j mtgee. has a right t-o demand 
possession from the bailee & does (hmiand it, the 
bailee may refuse to give the chattel up to the 
bailor. — E uropean A Australian Royal Mail 
O o., Ltd. v. Royal Mail Steam: Packet Co. 
(1861), 30 L. J. C. P. 247 ; 8 Jur. N. S. 136. 

292. — — Injunction.] — ^A wharfinger received 
notice tliat certain g<4ods deposited at liis wliarf 
were marked with a fraudulent imitation of a 
trade- mark, & that the owner of the trade-mark 
was about to apply to the Ct. of Ch. for an injunc- 


tion to prevent the sale of the goods. After the 
injunction had been granted, but before the 
wharfinger had notice that it had been panted, he 
refused to deliver the goods to the holder of the 
dock- warrants : — Held: (1) he was justified in 
equity in such refusal ; (2) the owner of the goods 
would be restrained from suing him at law for a 
wrongful conversion of the goods. — Hunt v, 
Maniere (1864), 34 Beav. 157 ; 5 New Rep. 181 ; 
34 L. J. Ch. 142 ; 11 L. T. 469 ; 11 Jur. N. S. 28 i 
13 W. R. 212 ; 55 E. R. 594. 

293. Bailee entitled to reasonable time for 
inquiry.] — Wine, the property of pltf., being in the 
warehouse of deft., a wharfinger, notice from the 
Mayor’s Ct. was served on deft., attaching in his 
hands all the goods of H., from whom pltf. had 
purchased the wine, & at the same time deft, was 
infomied that the attaclmient had reference to the 
wine. Pltf. demanded the wine from deft.’s clerk, 
producing the delivery warrant which had been 
issued by deft, to B., a former owner, & indorsed 
by him to H., & by IJ. to pltf. Beft.’s clerk said 
that there was a difficulty in conse(][uence of the 
attachment, & rc^ferred pltf. to deft., whom he 
could not find. Pltf.’s attorney thereupon wrote, 
demanding th(^ wine beffore eleven o’clock iho. next 
morning. Deft.’s attorney replied, asking for time 
for inquiry ; but a writ was issued before that 
answ(^r was received : — Held: (1) there was some 
(‘vidonce of a conversion ; (2) the conduct ^ posi- 
tion of deft, was evidence from which the jury 
might inf(‘r whe^ther or not he had been guilty of a 
conv(jrsion of the wine, & before ari*iving at a 
conclusion it was proper for the jury to consider 
whether d('ft. had a bond fide doubt as to pltf.’s 
title to the w’inc, & wlu‘iher a reasonabh^ time for 
clearing up that doubt had elaps(*d b(‘fore the 
action was commenced ; (3) th(‘ goods wore not 
in cnstodui Icgis. — Pillott v. Wilkinson (1864), 
3 H. A C. 345 ; 4 New Rep. 445 ; 34 L. J. Ex. 22 ; 
11 L. T. 349 ; 10 Jur. N. 8. 991 ; 12 W. R. 1084; 
159 E. R. 561, Ex. Ch. 

Annotation : — Refd. Hiort r. L. N. W. Ry. Go. (1879), 1 

Ex. D. 188. Ck A. 

See, further, Estoppel ; Trover & Detinue. 

Bailee’s right to interplead.] — See Inter- 
pleader. 


Sub-sect. 3. — Attornment by Bailee. 

Sec No, 151, ante. 

294. Bailee cannot deny title of attornee.] — 

Deft., a wiiarfinger, having acknowh^dged certain 
t-imb(U’ on his wharf to be th(i proi)erty of pltf. ; — 
Held : he could not dispute pltf.’s tilh* in an action 
for trover, brought against him by i>lt/f. — Gosling 
V. Birnie (1831), 7 Bing. 337 ; 5 Moo. & P. 160 ; 
9 L. J. O. S. C. F. 105 ; 131 E. R. 131. 

Aaaotat/on.s Distd. Hanliuan v. 'Willcock (1832), 9 BlnK. 
382, 11 . ; JJidGla v. Bond (18G5), G B. S. 225. Reid. 
Woodley r. Coventry (1863), 2 Rep. 35 ; HenderBon 
V. Williaiiiri, [1895] 1 Q. B. 521, U. A. 

295. — -.] — W., possessed of a Stockton 
wharfinger’s receipt for goods about U) be shipped 
to London, assigned the receipt to pltf., together 
with an order on deft., a London wharfinger, to 
deliver the goods to pltf. Deft., on sight of the 
order before the goods arrived, promised to deliver 
them to pltf. on their arrival : — Held : deft, was 
not in a condition to set up any objection to pltf.’s 


PART IV. SECT. 1, SUB-SECT. 3. pltf. On Hept. 6, th(3 sherilf received a detinue & trover against defts., who had 

fi. fa. against M., under wliich he seized, ehiiiped a portion of the gi'ain to him on 
294 i. Bailee cannot deny title of at- & M. having on the 22nd made a volun- Oitt. 23, but retained the rest : — Held : 
tornee.] — Defts., wareliouHeinen, holding tary asHignjiicnt In insolvency, tlic ho was entitled to recover. — R ichard- 
graiu for M., gave him a warehouse slierilf gave an order for the grain to son v. Guay (1869), 29 U. C. R. 360. — 
receipt, which on Sept. 3 he indorsed to tlie assignee. Pltf. having brought CAN. 
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title, & pltf. might maintain trover against him 
on his refusal to deliver after arrival. — Holl v, 
Griffin (1833), 10 Bing. 240 ; 3 Moo. & S. 732 ; 
3 L. J. C. P. 17 ; 131 E. K. 898. 

Annotation : — Refd. Swan v. North British Australasian Co. 

(1802), 7 H. & N. 603. 

296. .] — A. contracted to sell B. twenty 

sacks of flour, ifc gave him an order on 0., his 
wharfinger, requesting him “ to deliver to B. 
twenty sacks of households.” On the order being 
presented to O. he stated that he had only five 
sacks to spare, but tiiat B. might have them ; & 
they were delivered accordingly. The order wa.s 
filed by C., in the way that orders accepted 
generally were filed by him in the usual course of 
his business, without any indorsement being made 
on it of a partial acc<‘.ptaiice only. Application 
was made the following day for the remaining 
fifteen sacks of flour, when 0. replied that B. should 
have it as soon as he got any. A demand being 
afterwards made, G. refused to deliver any more, 
saying that he had no flour of A.’s in his possession. 
On trover brought by B. against C. to rt^cover the 
value of the fifteen sacks, the jury found that O. 
had accepted the order generally, gave a verdict 
for pltf. : — Held : ilie verdict was right, & trover 
was maintainable. 

Dofts. in this instance attorn as it were to the 
delivery order, & admit the pltf.’s right to call upon 
them to deliver twenty sacks of flour. Having 
received that order, it is binding on them 
( Vaucjhan, B.) — Gillktt v. Hilb (1834), 2 Or. ^ M. 
530 ; 4 Tyr. 290 ; 3 L. J. Ex. 145 ; 119 E. H. 871. 

AmiotatioiLS : — Refd. Knights v. Wilfen (1870), L. R. 5 Q. H. 

660; Thamca Sjusk & Bag Co. v. KuowIoh (1018), lio 

B. T. 287. Mentd. Henderson v. Williams (1804), 72 L. T. 

08, C. A. 

297. .] — A. shipped goods on board a ship 

belonging to defts., wharfingers, received from 
the niaster of the ship (defts.’ servant) a boat 
re*coipt to the effect that the goods were to be 
delivered to pltfs. : — lUdd : d(4X.s. were estoppcid 
from denying pltfs.’ title in the goods on their 
arrival. — E vans v. Ntchol (1<S41), 3 Man. <fc G. 
014 ; 4 Scot t, N. R. 43 ; 11 L. J, G. P. 0 ; 5 Jur. 
1110 ; 133 E. B. 12St3. 

Annotation : — Mentd. Kerford v. Monde! (1859), 28 L. J. Ex. 

303. 

298. Representation that goods in his 

possession.]— In 1875 goods w<u-e stored l)y brokers 
witli wharfingers, who issued wanvints for IIkmii. 
These warraifls were negotiat^ed, <fc were in Jan., 
1880, in the ])()ssession of B. A E. Deft. Giok over 
the business of the wliarfingers, & in 1885 his 
servants, without his knowl<‘dgc & by mistake, 
delivered the goods to certain persons, instead of 
goods to which those j)ersons wei*e entitled. In 
Jan., 1880, deft, wrote two letters to tlie brokers, 
whose business had hoeii taken over & was then 
being carried on by x>ltf., informing them, as the 
persons supposed to bii interested in the goods, that 
the goods wore in hand, & tiiat warrants were out 
that rent was due, ^ that the goods would be sold 


unless the rent was paid. Pltf. did not reply to 
those letters, but in consequence of them he in- 

S uired for the warrants, & purchased them from 
I. & E., & applied to deft, for the goods, when 
deft, first discovered & informed pltf. that the 
goods were no longer in his possession. In an 
action for damages for wrongful conversion 
Held : deft, was liable, because, having by negli- 
gent misrepresentation led pltf. to believe that the 
goods were in his possession, & such misrepresenta- 
tion having been the real cause of pltf.’s loss, he 
having purchased the warrants in consequence 
thereof, deft, was estopped from denying that he 
had the goods specified in the warrants. — S eton, 
Laino & Co. V. Lafonb (1887), 50 E. J. Q. B. 415 ; 
57 E. T. 547 ; 35 W. 11. 749 ; 3 T. E. R. 024, G. A. 

299. Custom not available.] — ^A warehouse- 

man, who, on receiving an order from the seller of 
malt to hold it on account of the purchaser, gives 
a written acknowledgment that he so holds it, can- 
not set up, as a defence for not delivering it to the 
purchaser, that by the usage of traXe the property 
in malt sold is not transferred till it is remeasured, 
<fc that before the malt in question was remeasured 
the seller became bkpt. — S tonaud v, Dunkin 
( 1809), 2 Gamp. 344, N. P. 

Annotations .—Apia. HoU V. Griffin (1833), 10 Bln^. 246. 
Distd. Biddle t\ Bond (1865), 6 B. &; 225. Apld. ’Knights 

V. Wiffen (1870), L. R. 5 Q. B. 660. Consd. ueuderson u. 
Williams. ri895J 1 Q. B. 521, C. A. Refd. Hawes v. 
Watson (1824), 2 B. 6c C. 540 ; Gosling: v. Birnio (i831), 

7 Bing. 339 ; Woodley i\ Coventry (1863), 2 New Rep. 35. 

300. — Deft., having a quantity of 

barley in sacks lying in his granary, which adjoined 
a railway station, sold eighty quarters of it to M. 
No particular sacks were appropriated to M., but 
the barley remained at the granary subject to liis 
orders. M. sold sixty quarters of it to pltf., who 
paid him for them &> rc^ceived from him a delivery 
order addressed to thii station-mast(u% as was 
usual in such cases. Pltf. sent the order in a letter 
to the station-master, saying “ Please confirm this 
transfer.”' The st at ion-mast ct showed the delivery 
order & pltf.’s letter to deft., who said, “ All 
right, when you get the forwai'ding not e I will put 
the barley on tJie line.” ]Vr. bcjcanu? bkpt., & deft., 
as unpaid vendor, refused to deliver the barley 
when the forwarditig nolo was presentc^d t o him by 
the station-master acting for pltf. : — Held : deft, 
was estopped by his stat/emcmt to the station- 
mastt'r from denying that the property in th(i goods 
had pass(*d to pltf., for, by making such statement, 
he induc(^d pltf. to rest satisfi(*d under the belief 
that the pro])erty l)ad ])assed, & so to alter liis 
position by abstaining from d(*manding back the 
money which he had paid to M. — Knights v. 
Wiffen (1870), E. K. 5 Q. B. tlOO ; 40 E. J. Q. B. 
51 ; 23 E. T. 010 ; 19 W. R. 244. 

Annoiations : — Distd. 8imm v. Anglo-Ainericau Telegraph 
Co., AtLglo-Amerieau Telegraph (Jo. v. Sparling (1879), 

5 (i. li. 1). 188. Consd. Kingstou-upou-Hull Corpn. v. 
Harding, 118921 2 Q. B. 494, C. A. ; I\)Hlcr v. Tyne Pon- 
toon 6c Dry Docks (Jo. & Rcnwlck (1893), 63 L. J. CJ. B, 
50. Reid. Joseph v. Wobb, Josv'ph r. Lyons, Joseph v. 
I’idcock, .losephr. Jones (1883), Cab. & El. 262 ; HenderBon 


298 i. litprfuenkition that goods 

in his possession. \ — Defts. gave a 
receipt to C. & Co., stating that tliej'^ 
had received He held on their (C. & Co.’s) 
accoimt 500 bushels of wheat. Pltf. 
relying upon the receipt, & the repre- 
aentatioiiH niade by C. & Co., purchased 
from them the supposed 500 bushels of 
wheat, & took an asHignmeiit of the re- 
ceipt as evidence of Ids purcdiase, & as 
authority to defts. to deliver same. 
Defts. at the date of the receipt had, in 
fact, only received 270 imshels on 
account of C. 6c Co . : — Held : defts. 
having given their receipt for 600 
bushels of wheat, were estopped from 
setting up that they liad not at the date 
thereof tiiat quantity of wheat in store 


for C. & t’o. — lltiUTON V. Sa-NSon (1862), 
11 C. P. C06.--CAN. 

298 ii. Fraud of bailor. ] — D. , 

a customer of S. Bank, lianded over to 
IT. Co. wool to bo w'arehoused, & G., a 
servant of tin? co., whoso duty it was to 
receive produce into the co.’s ware- 
houses, gave a ro<ieipt, addressed to the 
bank, aekiiowledgiug that tho co. had 
rcc-eivod a speeilled quantity of wool 
“ under jdedge to the bank for account 
of D., which the co. holds at the dis- 
posal of the bank until released by the 
bank.” D. fraudulently obtained from 
G. receipts fur more wool than was 
actually delivered to tho co., & induced 
him to port with wool for shipment for 


which no ri'lease had been given by the 
bank. Bills of exchange wore drawn 
by J). upon tho consignees for tho value 
of tho wool, those bills with bills of 
lading annexed were ])urchasod by the 
bank, cheques were drawm by D. upon 
his general account with tlie bank, & 
the amoimt of such cheques was placed 
to the credit of his produce advance 
account : — Held : as (i. had no autho- 
rity to do more than give tho usual 
receipts for wool actually received, tho 
co. was not liahlo in respect of wool, for 
which receipts had boon given, but which 
was never delivered. — Standard Bank 
u. Union Boating Co. (1890), 7 S. C. 
257.-H5, AF . 
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Bailment. 


Sect* 1 . — General rights and obligations of bailor and 
bailee inter se : Snb -sects, 3, 4 < £: 5.] 

t>. William^^ [1895] I Q. b71v 21. C. A. ; Monarch Motor 
Car Co. V. Pease (1903), 19 T. L. R. 148. Mentd. Dixon 
V. Kcnnaway, [1900] 1 Ch. 833 ; Shofheld Corpu. v, 
Barclay (1902), 8 Com. Cas. 49. 

301. Right to stop in transitu not available.] 

— ^A., hj contract, sold to B. a quantity of tallow, 
then lying at a wharf, at so much per cwt., &; on 
the same day gave a written order upon the 
wharfingers to weigh, deliver, transfer, & rehouse 
same. B. having entered into a contract to sell 
tallow to C., obtained from the wharfingers & gave 
to C. a written acknowledgment that they had 
transferred the tallow to the account of C., & that 
C. was to be liable to charges from a given date. 
B. having stopped payment, A. gave notice to the 
wharfingers not to deliver the tallow to B.’s 
order. In an action of trover by C. against the 
wharfingers : — Held : after their acknowledgment, 
they held the tallow as the agents of C., <to they 
could not set up as a defence a right in A. to stop it 
in transitu* — Hawks Watson (1824), 2 B. & C. 
540 ; 4 Dow. & By. K. B. 22 ; 2 L. J. O. S. K. B. 
83 ; 107 K. K. 484. 

Annotations: — Folld. Gosling v. Bimie (18.31), 7 Bing. 339. 
Consd. Orawshay v. Thornton (1837), 2 Aly. & Cr. 1 ; 
Swan wick r. Sothern (1839), 9 Ad. & El. 895, Distd. 
Biddle V. Bond (1865), 6 B. ifz. S. 225. Consd. Knights v. 
Wiffen (1870), L. R. 6 Q. B. GGO. Refd. M(‘Ilin v. Kelshaw 
(1830), 1 Tyr. 109 ; Meynell r. Angell (18G2), 1 New Rep. 
126; Woodley u. f.'oventry (18G3), 2 H. & C. 164; lie 
Knight. Ex p. Golding Davis (1880), 13 Ch. D. 628, C. A. ; 
Henderson v. Williams, (1895] 1 Q. B. 521, C. A. ; Dixon 
V. Kennaway, [1900J 1 Ch. 833. 

802. Transfer obtained by fraud.] — The 

owner of goods lying at a warehouse was induced 
by the fraud of F. to instruct the warehouseman 
to transfer the goods to the order of F., & the gor>ds 
were placed at F.’s disposal. F. then sold the goods 
to an innocent purchaser, who, before paying the 
price, obtained a statement from the wareiiousc- 
rnan that he held the goods at the purchaser's 
order. On the discovery of F.’s fraud, the ware- 
houseman refused to deliver the goods to the pur- 
chaser. In an action by the purchaser against 
the ^ warehouseman : — Held : the warehouseman, 
having attorned to the purchaser, was estopj^ed 
from impeaching his title, & his refusal to deliver 
was a conversion. 

The true owner, having enabled F. to hold him- 
self out as the owner, could not set up his title 
against that of tlie purchaser (Lord Halsbury). — 
Henderson <te Co. v, Williams, [1895] 1 Q. B. 


521 ; 04 L. J. Q. B. 308 ; 72 L. T. 98 ; 43 W. R. 
274 ; 11 T. L. R. 148 ; 14 R. 375, O. A. 

Annotations: — Consd. Farquharson v. King, [1901] 2 K. B. 

697, C. A. Refd. Hordrnan v. Wheolcr, [1902J 1 K. B. 301. 

Mentd. Oompanla Naviera Vaflcjonzada r. (^hnrchilU 

(Jompania Naviora Vasconzada v. Burton, [1906] 1 K. B. 

237. 

303. What constitutes attornment.] — Goods in 
bales were sent from the country to the wharf of 
defts., wharfingers in London, consigned to B. & 
Co., factors, for sale, & made deliverable to them or 
their assigns. M. having bought of B. & Co. forty- 
eight bales of goods, so consigned, & lying at defts. ^ 
wharf, B. & Co. ordered defts. to weigh & deliver 
same to M. Defts. weighed the goods, & com- 
municated the weight to B. & Co., who sent to M. 
an invoice, stating the weight, together with the 
price. Five of these bales were afterwards de- 
livered by defts., on the order of M., to a party to 
whom M. had resold them. The rest remained 
at defts.* wharf, & were afterwards stopped by 
B. & Co. as unpaid vendors. No t ransfer of any of 
the bales was made in defts.’ books from B. & Co. 
to M., nor was any warehouse rent paid by him. 
M. afterwards became bkpt., & his assignees 
brought an action against defts. for non-delivery 
of the goods : — Held : (1) the above facts did not 
make defts. wharfingers to bkpt., so as to entitle 
pltfs. to sustain tlie action ; (2) the j)art delivery 
of bkpt. to his vendees was not sufiicient to defeat 
defts.^ right of stoppage hi transitu. — Tanner v* 
ScovELL (1845), 14 M. & W. 28 ; 14 L. J. Ex. 321 ; 
153 E. R. 375. 

Annotations : — Folld. lie PigotL Ex p. Ctosb (1851), Fonbl. 

215. Ezpld. lie McLaren, Ex p. Cooper (1879), 11 Ch. D. 

68, C. A. Reid. Griee v. lliohardHon (1877), 37 L. T. 677 ; 

lie Harcourt, Danby v. Tucker (1883), 31 W. R. 678. 

304. *.] — Goods were slapped by i)ltf. from 
abroad to England, & were sent to a shipping agent 
of pltf.’s in London, who received them & ware- 
housed them with a wharfinger, informing deft, of 
their arrival. The wharfinger handed to the 
shipping agent a deli very- warrant, whereby the 
goods were made deliverable to him or his assignees 
by indorsement, on payment of rent & charges ; — 
Held : the warrant was no more than an engage- 
ment by the wharfinger to deliver to the con- 
signee, or any one he might appoint, the wharfin- 
ger’s possession was that of the consignee, until an 
assignment had taken i>lace, & the wharfinger had 
attorned to the assignee, & agreed with him to hold 
for him, &> then, but not till then, the wharfinger 
was the agent or bailee of the assignee, & his 


802 i. Transfer obtained by fraud.] 

— ^A. by artifice obtaiued an order from 

B. , directed to his agent, to deliver 
wheat to A., which order A. presented , 
not to the agent, but to deft., a wharfin- 
ger, in whose warehouse B. had wheat. 
Deft, gave him Ids certificate for the 
wheat deliverable on demand, & A., 
after notice by deft, that ho would not 
deliver, transferred his right to the 
wheat, but not the certificaU*, to pltfs. : 
— Held : deft, not cstoppcjd hy his 
certificate from denying pltfs.* title. — > 
Davis v. Brown (1852), 9 U. C. U. 193. 
—CAN. 

303 i. What constitutes attornment .] — 

C. & W. stored goods with J., who ad- 
mitted their right. C. & W. sold Borne of 
the goods to P. The goods sold to P. 
were not identified or set apart. ,1. 
Kimed a document thus wortled : 
“Received for storage on the conditions 
on the back hereof from P.” Tire goods 
sold to P. were sold by him to B. & Co., 
& P. left the colony without paying C. 
& W. In an action try B. & Co. against 
J. for the stored goods sold to B. Sc Co. : 
— Held : the admission of the riglrt of 
P. made by J. in the receipt to Irim, 
could not be used by B. & Co. — B eckk 
V. JONEB (1863), 2 W. & W. 313.— A US. 


303 ii. — .] — A keeper of a bonded 
warehouse sold upon credit goods of Ids 
own in such warelrouse, Sc indorsed to 
the purclraser certificates, stating tliat 
tiro vendors were the bailors. On a 
demand by a sub-purehaser upon the 
wandiouse clerk to have tire goods 
transferred into his name, tlic clerk (in 
pursuance of general instruetions) re- 
quirrjd time to communicat/O with ids 
employer, who, liowcver, was aware of 
the insolvency of his vendee : — Held : 
the wareliouseman had a right to stop 
delivery. — L anojc v. (iiiiCK, Riciiahi)- 
wox V. Grick (1876), 2 V. L. R. 251.— 
AUS. 

303 hi. .1 — Deft., who held wheat 

I in st-ore, on receiving a delivery order 
I sigiK'd l>y A., undertook to hold the 
j wheat for pltf., & negotiated witli 1dm 
I for the purchase of it, imt afterwards 
I repudiated pitf.’s title on being indeniTd- 
fied by A., & refused to give tlie wlieat 
up to pltf. : — Semble : deft,, after vvliat 
lie had done, could not lie iiermitUid to 
sot up A.’s title against pltf. — M urfity 
V, Yeomans (1878), 29 C. P. 421. — CAN. 

303 iv. .1 — When a wareliouseman 

retains for a conslderalde space of time 
a delivery order in Ids possession, with- 
out giving notice to the party sending 


it tliat the property is not tlie property 
of tlie party by whom the order is made,, 
tile parly wtio Hcnt it lias a riglit to con- 
clude tliat tlie wundiouseinan has made 
tlie transfer of tlie property, & that he 
retains the order to show ids autliority 
for HO doing, & the warehouseman will' 
1)0 responsible for the goods to tlie per- 
son sending the order.— -Twining v* 
Oxley (1856), 2 Tliom. 18. — CAN. 

303 V. .1 — Applt. nita(*hed ma- 

chines which H. hail placed in various 
liotels. Tlie maeldn(?s wore elaimed by 
resf)., whoaih'ged lliattliey iiad been sold 
to him t)y H. in July for £125. A written, 
contract of sale for £P25 was iiroducod & 
u receipt for £70 in full setlloment. The 
proprietors of the ho teds stated that they 
W(‘i‘e paid tlieir commission by the 
collector &: that tliey had not received 
notice of any cJiange in ownership. 
Tlie collector of tlie moneys earned by 
the macldncs staUid that he had pointed 
out all the machines to rosp. & had 
accounted to him for all the moneys 
earned after July : — Held : the bailees 
of the machines, i.c., the hotel pro- 

E rictors, had never attorned to H. &. 

ad no knowledge of him : — Rubbi v. 
Harvey(1908), 25 S. 0.312; 18C.T R. 
296.— S. AF 
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possession that of the assignee. — F arina v . Home 
(1840), 16 M. & W. 119 ; 16 L. J. Ex. 73 ; 8 L. T. 
O. S. 277 ; 153 E. R. 1124. 

Annoiatix)ns : — Apld. Meredith v. Meigh (1853), 2 E. & B. 
364. Se!d. Saunders v. Topp (1849), 4 Exch. 390 ; Castle 
V. Sworder (1861), 6 H. & N. 828, Ex. Ch. ; Knights v, 
WilTen (1870), L. K. 5 Q. B. 660 ; Dublin City DisUllcry 
r. Doherty, [1914] A. C. 823, H. L. 

305. Effect of attornment without appropriation.] 

— An attornment by warehouseman or wharfinger 
does not dispense with an appropriation of goods 
where appropriation is necessary in order to vest 
the property in the purchaser. — Unwin v. Adams 
(1858), 1 F. & F. 312, N. P. 

306. .] — A wharfinger, who has agreed t-o 

hold goods under a delivery ordcjr, cannot resist an 
action of trover for the conversion of those goods, 
on the ground that they had not been separated 
from the bulk, & that no property passed to the 
person who lodged the order. — Woodley v. 
Coventry (1803), 2 H. <fe C. 104 ; 2 New Rep. 35 ; 
32 L. J. Ex. 185 ; 8 E. T. 249 ; 9 Jur. N. 8. 548 ; 
11 W. R. 599 ; 159 E. R. 68. 

Annotations : — Apld. Knights r. Wiffen (1870), L. It. 5 Q. B. 
660. Refd. Dixon v. Keunaway, [1900] 1 Ch. 833. 


Sub-sect. 4. — Obligation op Bailee to observe 

Terms op Bailment. 

307. Special instructions — Effect of disregard of.] 

— The position can never be maintained that all 
departure from a bailor’s instructions is such negli- 
gence as gives him a right to cast tlie loss of his 
goods upon the bailee (liORD Brougham). — Tobin 
V, Murison (1845), 5 Moo. P. C. C. 110 ; 9 Jur. 907 ; 
13 E. R. 431, P. C. 

See Nos. 51—53, 01, 62, 161-3, ante. 

308. Condition requiring clean receipt before 
shipment.] — N. & Co. engaged with defts., ship- 
owners, for the sliipiiumt of a large quantity of oil, 
& it was arranged that defts. were to receive no 
goods on board “ unl(\ss a clean receipt were 
given.” A. sold fifty barrels of oil to N. ^ Co. & 
delivered them to defts. Defts. received the oil, 
but refused to give a clean receipt for it. A. 
demanded redelivery, which defts. refused, as other 
cargo had been stowed on the top of it. N. & Co. 
having agreed to pay A. for the oil in casli in 
(‘xchange for mate’s receipt, refused to pay for the 
fifty barrels. A. brought an action against defts. 
for conversion afterwards amended the> writ by 
adding N. <fe («o. : — Held: (1) on the delivery <fc 
acceptance of tlie goods on the above terms, there 


was a complete contract of bailment between A» 
& defts., & a duty arose on defts.’ part to give A. a 
clean receipt before they stored the goods on 
board ; (2) in the circumstances A. had waived his 
right to demand redelivery of the goods, & no 
action lay against defts. for convei*sion. — A rm- 
strong V. Allan Brothers (1892), 67 L. T. 738 ; 
9 T. L. R. 38 ; 7 Asp. M. L. C. 293 ; 4 R. 107, C. A. 


Sub-sect. 5. — Obligation op Bailee to account 

TO Bailor. 

309. Damages received from third party.] — Tho 

bailee, having in an action against a third party 
recovered the full value of the chattel, must account 
to the bailor for his proportion thereof. — The 
WINKFIELD, [1902] P. 42; 71 D. J. P. 21; 85 
L. T. 668 ; 50 W. R. 246 ; 18 T. L. R. 178 ; 46 
Sol. Jo. 163 ; 9 Asp. M. L. C. 259, C. A. 

Annotations : — Apprvd. Gleiiwood Lumber Co. w Phillips, 

[1904J A. C. 405, 1*. C. Folld. EasU^rn Construction Co. 

V. National Trust Co. & Schmidt, 11914] A. C. 197, P. C. 

Mentd. Idasycoed Collieries Co. v. Partridge, .Tones (1912), 

81 L. J. K. B. 723, D. C. 

310. .] — It would be against all notions of 

justice that the bailee, who recovers the full value 
of the goods wrongfully taken out of his possession, 
should be able to retain it for himself. The goods 
were not his, they belonged to the bailor. The 
money recovered under the judgment represents 
& is substituted for the goods themselves. To 
allow the bailee to keep it for himself would be to 
compensate him in damages for a loss he has never 
suffered, &< the bailee, who in such circumstances 
recovers the full value of the goods, must account 
to the bailor for the sum recovered (Lord Atkin- 
son). — Eastern Construction Co., Ltd. v. 
National Trust Co., Ltd. & Schmidt, [1914] 
A. C. 197 p83 L. J. P. C. 122 ; 110 L. T. 321, P. C. 

311. Bailee insuring liable to account to bailor — 
Money had & received.] — A. deposited goods in the 
warehouse of B., a wharfinger, wlio received £10 
per annum for rent of the warehouse & a commis- 
sion on the sale. B. insured the goods, which were 
afterwards burnt in the warehouse, <fc received the 
amount from the insurer: — Held : im was liable 
to A. for so much money had & received to his use. 
— SiDAWAYS V. Todd (1818), 2 Stark. 400. 

Annotations : — Refd. Waters r. Monarch Life & Fire Insce. 

(1H5()), 25 L. J. Q. B. 102 ; L. & N. W. Ry. Co. v. Glyn 

(1859), 52H L. J. Q. B. 188. 


306 i. Effect of attornment vnthout ap- 
propriation.] — A Klorckcepcr made ad- 
vances to tlio owner of grain dcpowit^Ml 
in the Btnrchoiiso. The owner sold (he 
grain, & granted an order of delivery to 
the pnrehaser, & the order was inti- 
mated U) tJic storekeeper, & several 
parcids of the grain deliv(‘rod to the 
purchaser’s order, but no Transfer was 
made in tlio storekeeper’s books to the 
name of tlio purebaser, nor was the 
grain measured over to him : — IJeAd : the 
storekeeper not enllllcd to withhold 
delivery of the remainder, on the 
ground of a lien for the advane-es to 
the original owner. — L attuie v. Black 
(1831), 10 Hh. (Ct, of Soss.) 1.— SCOT. 

See, further. Lien. 

r. Bailee can s^ie afiornee for ware- 
house charges.] — E.,iu F’eli., sold to deft, 
flour to bo delivered in May following, 
f.o.b. Tho hour w*as delivered In May, 
but deft, had no vessels then ready, & 
E. stored it with pltf., subject to deft.'s 
orders, paying all charges on it up to 
tho end of May : — Held : deft, liable to 
pltf. for subsequent warehouse charges 
up to tho time of shipment. — Howland 


V. Brown (1855), 13 U. C. H. 199.- 

CAN. 

PART IV. SECT. 1, SUB-SECT. 4. 

307 i. S])ecial in.'ftruciion.s- —Effect of 
disregard of.] — Wlu'iievtir goods are 
committtHl to any one for a specified 
purpose, any deviation from that pur- 
pose in the disjMLsilion of tliem is a coi\- 
versiou upon which an aelioii in tho 
nature of trover may Tie maintained. — 
Adam v. Henderson (1819), 1 11. de L. 
504.— CAN. 

307 ii. -.1 — A. stored with B. 

tw’o articles of furniture, tho drawers c)f 
which were tilled with goods &: locked. 
This w'as known to B. A receipt w'as 
given for the tw'O articles, but no nu'ii- 
tion w'as made in tlie receipt of the con- 
tents of tho drawers. Upon parting 
with the articles B., without the 
aiitJiority of A., removed the' coiiienth, 
which wer<5 afterwawls lost : — Held : 
B. liable for the value of the goods lost, 
the loss having occurred when he wrs 
acting In violation of tho contract of 
bailmi'iit. — McGale v. Security Stor- 
AOE Co. (1915). 30 W. L. R. 349 ; 7 

W. W. R. 1015.— CAN 


s. Hntg to insure.] — Tliere is no legal 
duty upon a bailee to insure goods 
i‘ntruste(i to his care.- -Viviers v . Juta 
& Co. (1902), 19 S. C. 222 : 12 C. T. R. 
381.— S. AF. 

PART IV. SECT. 1, SUB-SECT. 6. 

311 i. Bailee insuring liable to account to 
bailor.] —A coach-builder elTccted insur- 
ance of Ids stock-in-trade including* 
goods in trust or on commission. His 
premises wert^ dcstroytul J>y accidental 
lire : — Held : he w as entitled to satisfy 
himself in full for his own losses, out of 
the money recovered from (he insurance 
eu., witlumt regard to losses sustained by 
customers liaving goods on the premises. 
Qu. : whether tlie i usurer eould be com- 
pelled to oommunieato to Jiis customerf* 
tlie benefit of the surplus to any extent 
whfUever. — Dalgi.eisii v. Buchanan 
(1854), 16 Dmil. (('t. of Scss.) 332 ; 26 
SSc. Jur. IGO. — SCOT, 

311 ii. J — L., a miller, received 

from customers hay to ho chopped, &on 
receipt of each lot of hay sent a note 
setting forth tho quantity of hay re- 
ceived, with a statement of the charges 
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1. — General rights and ohligations of bailor and 
bailee inter se : Sub-sects. 5, 6 7.] 

312. BaileiT has insurable Interest — Entitled to 
full value — Liability to account to bailor.] — ^Ware- 
housemen & wharfingers, with whom goods are 
• deposited, have an insurable interest in such ^oods, 
although there has been no previous authority to 
insure given by the real owners, nor any notice 
given to them of such insurance. The insurers 
are entitled in such a case to recover from the 
insurance olfice the full value of the goods destioyed 
by fire, but are liable to account to the time owners 
for the excess of the money received beyond the 
amount of their own charges in respect of such 
goods. — Waters v. Monarch Fire Life Assur- 
ance Co. (1850), 5 E. & B. 870 ; 25 L. J . Q. B. 102 ; 
26 L. T. O. S. 217 ; 2 Jur. N. S. 375 ; 4 W. R. 245 ; 
119 E. R. 705. 

Annotations : — Apld. L. & N. W. Ry. Co. r. Glyn (1859), 1 
E. E. 652. Refd. North British Itihcc. r. Moflatt (1871), 
h. H. 7 C. P. 25 ; Martiiieuu r. Kitchiiig (1872), 41 L. J- 
Q. B. 227 ; Ehsworth r. Alliauce Marine Insec. (1873), 
L. n. 8 C. P. 596. Mentd. Seai?rave r. Union Marine Insce. 
(1866), L. R. 1 O. P. 305 : South Australian Insce. v. 
Randall (1869), G Moo. P. C. C. N. S. 341. P. C. 

313. .] — Persons, who are the 

bailees of goods, have an insurable interest in them, 
as against the assurers, to their full value, although 
the assured may be trustees for third pei'sons ol 
part of the amount recovered. — London & North 
Western Ry. Co. v. Clyn (1859), 1 E. <fe E. 652 ; 
28 L. J. Q. B. 188 ; 33 L. T. O. 8. 199 ; 5 Jur. N. 8. 
1004 ; 7 W. R. 238 ; 120 E. R. 1054. 

Annotations : — Distd. North British Insce. v. Moffutt (1871). 
L. 11. 7 C. P. 25. Refd. Eb.sworlh v. Alliance Marine In.sco. 
(1873), L. R. 8 C. P. 596. Mentd. Martincau v. K.itcliing 
(1872), L. R. 7 Q. B. 436. 

See, further, In s ur a n ce . 

Sub-sect. 6. — Duty to protect JBailor’.s Title. 

314. Failure to give notice to bailor of adverse 
claim.] — Ransom v. Platt, No. 164, ante. 


Sub-sect. 7. — Termination of Bailment. 

315. By act unauthorised by terms of bailment — 
Chattel sent to auctioneer to be sold.] — The hirer of 
a chattel, who sends it to an auctioneer to be sold, 
is guilty of a conversion. — L oeschman v. Machin 
( 1818), 2 Stark. 311. 

Annotations : —'DisiA.. Fe^^ru8on v. Crist all (1828), 2 Moo. & 

P. 524. Folld. (-'ooper r. W'illoinatt (1845), 1 C’, B. 672 ; 

Fcim V. Bittleston (1851), 7 Exch. 152. 

316. Sale by bailee.] — A bailee of goods for 

hire, by selling tliem, determines the bailiii(;nt, A 
the bailor nnay maintain trover against the pur- 
chaser, though the purchase was bond fide. 

A. conveyed goods by bill of sale to B. B. 
allowed A. to us(^ t;he goods at a weekly rent, A. 
undertaking to deliver them up on demand. A. 
afterwards, before demand made, sold delivered 
the goods to C., a bond fide purchaser : — Held : 


the bailment was determined & B. might maintain 
trover against O. — Cooper v, Willomatt (1845), 
1 0. B. 672 ; 14 L. J. C. P. 219 ; 5 L. T. O. S. 173 ; 
9 Jur. 598 ; 135 E. R. 706. 

Annotations : — Consd. Bradley v. Copley (1845), 1 C. B. 685. 
Folld. Bryant v. Wardell (1848), 2 Exch. 479 ; Nind v. 
Arthur (1848), 12 L. T. O. S. 196: Fonn v. BitUeston 
(1851), 7 Excli. 152. Apld. Singer Manufacturing Co. v. 
Clark (1879). 5 Ex. D. 37. Refd. Ward t). Audland (1847), 
16 M. & W. 862 ; Harrison v. Blackburn (1864), 17 
B. N. S. 678 ; Payne v. Wilson, [1895] 1 Q. B. 653 ; 
Plasycood Collieries Co. v. Partridge, Jones (1912), 81 
L. J. K. B. 723, D. C. Mentd. Buckland v. Johnson (1854), 
2 C. L. K. 784. 

317. .] — ^A., by deed, dated Sept. 26, 

1845, conveyed goods to B., subject to a proviso 
that if he should pay B. the sum thereby secured 
on Mar. 22, 1850, or at such earlier day or time as 
B. should appoint, by giving A. fourteen days’ 
notice, & should pay interest in the meantime half- 
yearly, the conveyance should be void, & it was 
thereby agreed between the parties that, until 
default should be made in the payinent of the 
principal sum secured at the time therein specified, 
or the interest, after fourteen days’ notice, it should 
be lawful for A., his exors. or administrators, to 
hold Sc enjoy the chattels. A. continued in posses- 
sion of the chattels according to the agreement 
until Dec. 13, 1849, when he became bkpt.. Sc his 
assignees (defts.) on Feb. 19, 1850, sold the whole 
of the chattels absolutely, & not merely bkpt.’s 
interest in them. No demand had been made on 
A. by B.,.or by pltfs. (tiie assignees of B.), for the 
principal money or interest in the meantime : — 
Held : the sale by A.’s assignees destroyed the 
bailment, Sc was equivalent to a sale by the bailee 
himself, Sc trover would lie by B.’s assignees 
against A.’s assignees for the conversion by the 
sale of the goods during the term. — Fenn v. 
Bittleston (1851), 7 Exch. 152 ; 21 L. J. Ex. 41 ; 
18 L. T. O. S. 197 ; 155 E. R. 895. 

Annotations: • Apprvd. Bricrly v. Kendall (1852), 17 Q. B. 
9.37. Folld. LcHh V. Wintinorc (1852), IS L. T. O. S. 254. 
Distd. Spackrnaii v. JMillcr (1862), 12 C’. B. N. S. 659. 
Consd. Nyberg v. Handclaar, [1892] 2 Q. B. 202, C. A. 
Refd. Donald v. Suckling (1866), 7 B. & S. 783 ; Mulliiu?r 
V. Florence (1878), 3 Q. B. D. 4 84, C. A. Mentd. Re 
Collins, Exp. Harvey (1854), 1 Bankr. & Ins. 11. 194. 

318. Bailee with option of repur- 
chase.] — The sale }>y a bailee with the right of re- 
purchase is a conversion. — R. v. Price (1913), 9 
Or. App. Rep. 15, C. O. A. 

319. Failure to redeliver.] — An agreement 

bet\^'een pltf. Sc defts. provided that defts. should 
be alltnved to have the use of certain pi'operty for 
a certain period. Sc at tln^ expiration of the* agree- 
ment the property should be given up to pltf. The 
goods having been, during the term, applied by 
defts. to a purpose in contravention of the agree- 
ment, (te not having been redelivered by them at the 
end of the term : — Held : tlie bailment bad been 
determinc*d, & pltf. might maintain trover. — 
Bryant v. Wardell (1848), 2 Exch. 479; 154 
E. R. 580. 

Annotation : — Refd. Feiin v. Bitileston (1851), 7 Exch. 152. 


for chopping it under a T)rint«d heading : 
“ All goods held in trust covered hy 
insuranee against flrtj.” In 1905 an 
accidental fire occurred in L.’s mills 
which destroyed hay l)elonging to C. & 
Co., which they had sent to be chopjKul. 
At the date of the lire L. held a poIi(!y 
of insurance in his own name, wbicdi in- 
sured “ stock-in-trade, the property of 
the insured, or held by liim in trust or 
on commission, for W'ldch ho is respon- 
sible ” In his mills. L.*s estates having 
been sequestrated, & the trustees in the 
sequestration having recovered from tlie 
insurance co. a sum which included the 
value of C. & Co.’s hay : — IJcld : (1) L. 
had contracted to insure the hay on be- 
half of C. & Co. ; (2) even if the policy 


did not cover cuistomers’ risks, C. & Co. 
were entitled to a prehu’cntial ranking 
on tluj sum rc?eovered under tlio policy, 
the insurance co. having in fact, paid tlie 
value of their hay to the trust/oo.— ■ 
C )(' n N & Son v. Lei^kik’s Trttstf.e 
(1906), 8 F. (Ct. of 8 c 8S.) 975 ; 43 
Sc. L. R. 715.— SCOT. 

312 i, liailce has insurable interest — 
Entitled to full value — Liability to nccounl 
to bailor. \ — Dalgleish v. Buchanan 
(1854), 26 Sc. Jur. 160.— SCOT. 

t. Profits ea-rnexl by use of chattel — 
Oratuitous dcposit.l — Gx<;n, the i)roperty 
of an English farming co., were seized 
during war by a British force, & lianded 
over to deft., who let them to a military 


C5f)ntractr)r for transi)ort purposes. The 
ouiiers claimed an acfiounl of the profits 
eanicd under siioh contract ; — Held : 
deft, having re<*eivcd tliem for safe 
keeping was in the position of a nego- 
tiorum gesfor, & must account to pltfs. 
for the mesne profits acquired in that 
capacity. — G rant’h Farming (’o.. Ltd. 
V. A'rrvvEUL, 9 H. C. 91. — S. AF. 

PART IV. SECT. 1, SUB-SECT. 7. 

316 i. By act unauthorised by terms of 
bailment — Sale by bailee.] — Wlicro there 
has been a misuser of the tiling lent, 
there is an end of the bailment. — 
Sibley v. Sibley (1871), 8 N. S. R. 325. 
—CAN. 
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320 . Misappropriation of part of chattel.] — 

A. employed B. to sell clothes for him. B. re- 
ceived for that purpose a parcel of clothes* a 
separate price being fixed by A. upon each article. 

B. was to be paid a percentage upon the amount 
received, & to bring back the clothes not sold. 
Instead of selling any he fraudulently pawned 
some, & kept the rest for his own use : — Held : 
(1) as there was but a single bailment of all the 
articles, the misappropriation of part determined 
the bailment as to the rest ; (2) B. was properly 
convicted of larceny of the articles which he had 
kept. — B. V. POYSEB (1851), 2 Den. 233 ; 4 New 
8ess. Gas. 594 ; 20 L. J. M. C. 191 ; 17 L. T. O. S. 
135 ; 15 J. P. 323 ; 15 Jur. 386 ; 5 Cox, C. 0. 241, 
O. C. K. 

Annotation : — Distd. II. v. Saward (1851), 15 J. P. 501. 

See, further. Criminal Law & Procedure. 

321 . Treating goods as bailee’s own.] — 

Where chattels have been placed in the hands of a 
bailee for a limited puipose, & he deals with them 
in a manner wholly inconsistent with the terms of 
the bailment, & consistent only with his intention 
to treat them as his own, the i‘ight to the possession 
revests in the owner, who can sue the bailee in 
trover (Hamilton, J.). — Plasycoed Collieries 
C o., Ltd. v. Partridge, Jones & Co., Ltd., [1912] 
2 K. B. 345 ; 81 L. J. K. B. 723 ; 106 L. T. 426, 
D. C. 

322 . Assignment of contract by bailor — Effect 
of — Subsequent hire.] — ^A., a coachmaker, entered 
into an agreement to furnish B. with a carriage 
for the term of five years, at seventy-five guineas 
a year. At the time of making the contract, C. 
was a partner with A., but this was unknown to B., 
the business being carri("d on in the name of A. 
only. Before the expiration of the first three 
years the partnersliip between A. & C. was dis- 
solved, A. having assigned all his interest in the 
business in the contract in question to C., & the 
business was afterwards carried on by C. alone. B. 
was informed by C. that the partnership was dis- 
solved, & that C. had become the purchaser of the 
carriage then in his, B.’s, service. The latt(;r 
answered that he would not continue the contract 
with C., & that h(^ would return the carriage to 
him at the end of the then current year, & he did 
so retuJ*n it. An acticjn having been brought in the 
naiues of A. & C. against B. for the two payments 
which, according to the term of contract, would 
become due during tlie last two years of its con- 
tinuance : — Held : the action was not maintain- 
able, tlio contract being iiersonal, & A. having 
transfei'rod his interest to C., & having become 
incaiiable of performing his part of the agreement. 
— Kobson V, Drummond (1831), 2 B. & Ad. 303 ; 
9 L. J. O. 8. K. B. 187 ; 109 E. R. 1156. 

Annotations : — Apld. Humble v. Hunter (1848), 12 Q. B. 310 ; 

Jic EdwanlB, Kx p. ClialmerH (1872), 42 L. J. Bey. 2. 

Consd. British Waggon Co. v. Lea (1880), 5 Q. B. D. 140. 

Consd. & Apld. Jaeger’s Sanitary Woollen Systoni Co. r 

Walker (1807), 77 L. T. 180, C. A. Distd. PliiUips 

Alhambra Palace Co., 119011 1 K. B. 50. Retd. InU'r- 

national Fibre Syndicate v. Dawson (1901), 84 L, T. 803, 

H. L. Mentd. Beckham v Drake (1841), 0 M. W. 70 ; 

Ilhymncy Hy. C3o. v. Brecon & Merthyr Tydfll Ky. Co. 

(1000), 83 L. T. Ill, 0. A. 

See No. 260, a7iie, 

323. -.] — Where the rector of a 

parisli makes a contract for the hire of an organ 
with the makers, who afterwards dissolve partner- 
ship, & appoint a trustee to collect & pay debts, 
the trustee does not acquire any interest in the 
original contract so as to sue the rector for the 


hire, though notice has been given to the latter 
of the assignment, & he has paid two years’ hire 
to such trustee. — ^Bowyer v. Robinson (1843), 2 
L. T. O. S. 123; 8J.P. 91. 

324. .] — Pltfs., a waggon co., 

by agreement in writing let defts. a number of 
railway waggons for a term of years at an annual 
rent, the agreement providing that pltfs., their 
exors. or administrators, should during the term 
keep the waggons in repair. Pending the agree- 
ment an order was made for the winding up of 
pltf. CO., under the supervision of the ct., in pur- 
suance of a resolution previously passed by the co., 
& liquidators were appointed, who joined the co. in 
assigning the benefit of the contract to another co., 
upon the terms that such co. should perform the 
stipulations by the assignors contained in the ori- 
ginal contract. The assignees took over the repairing 
stations of pltfs. & the staff of workmen employed 
by them, &> were always ready & willing to execute 
all necessary repairs to the waggons : — Held : 
defts. had no defence to an action for rent, upon 
the ground that pltfs. had incapacitated them- 
selves from performing their contract, for (1) the 
voluntary liquidation of the co. was immaterial, 
the liquidators having power under Cos. Act, 
1862 (c. 89), ss. 95, 131, to continue the letting of 
the waggons, & (2) tiic repair of the waggons by 
the co. to whom the contract was assigned was a 
sufficient performance by pltfs. of their agreement 
to repair. — British Waggon Co. v. Lea (1880), 5 
Q. B. D. 149 ; 49 L. J. Q. B. 321 ; 42 L. T. 437 ; 
44 J. P. 440 ; 28 W. R. 349, D. C. 

Annotations : — Folld. TolhurHt i\ Associat/cd Portland Cement 
Manufacturers, Associal-ed Portland Cement Mami- 
facturers v, Tolhurst, (19021 2 K. B. 600, C. A. Apprvd. 
Tolhiirst V, AsHoedated Portland Clement Manufacturers. 
Tolhurst V. AssociaU^d Portland C'cmeiit Manufacturers & 
Imperial Portland (yuiiont Co., [1903] A. C. 414, H. L. 
Folld. FraLclb Sorrentino v. Buerjfor, [1915] 1 K. B. 307 ; 
Whitoley v. Hilt, [1018] 2 K. B. 808, O. A. Refd. liratclli 
Sorrentino r. BucTKcr, [1915] 3 K. B. 367, C. A. Mentd. 
Jaegrer’s Sanitary Woollen System Co. v. Walker (1897), 
77 L. T. 180, C. A. 

325. Assignment of contract by bailee — Effect 

of. ] — I’ltfe. let a piano under an agreement whereby 
the hirer had an option to purchase it by payment 
of a certain number f>f quarterly instalments, but 
was to remain a bailee only until the last of the 
instalments should be paid, the hirer having the 
right at any time to terminate the agreement by 
returning the piano to pltfs. The hirer paid 
several of the instalments, but before they were 
fully paid sold the i)iano to deft. In an action of 
detinue & conversion in the county ct. the county 
ct. judges lield {inter alia) that deft, had acquired the 
rights of tlio hirer under the agreement before any- 
thing had been done to terminate it, &; that pltfs. 
were not entitled to recover the piano or its full 
value, but only the amount of the remaining un- 
paid instalments. The Divisional Ct. reversed 
that decision on the ground that deft, had acquired 
no interest in the piano, for the hirer by wrongfully 
selling A had ipso /acto repudiated the agreement 
& had no interest in it to convey : — Held : the 
question being one of fact, & not of law, it was not 
open to the Divisional Ct. to take a different view 
of the facts from that taken by the county ct. 
judge, <fe to find that the sale amounted to a repudia- 
tion of the agreem(?nt, & the county ct. judge’s 
judgment must be restored. — WiiiTELEY v. Hilt, 
C1918] 2 K. B. 808 ; 87 L. J. K. B. 1058 ; 34 
T. L. R. 692 ; 62 Sol. Jo. 717, C. A. 

326. Notice under special condition.] — By an 
agreement pltfs. agreed to let, & K. agreed to hire, 
two carriage horses by the year from a certain date, 


V. No stipulation as to duration of 
contract.} — Doft. lodffod property with 
pltf., to take core of, for which lie was 
to pay $17 a month, but at the end of a 
week took It away & tendered $4.25. 


Tills pltf. refused, alleging that the price 
should bo grreater for a short period : — 
Held : pltf. could not recover more than 
was offered. — Avkry v. Lawlor (1872), 

3 li. C. 77.--CAN. 


w. Notice by bailee.} — Where 

goods are warehoused for hire without 
a stipuJatiou as to the duration of the 
eoiitract, the depositary is not entitled 
to insist upon their being removed at his 
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Sect. 1 . — General rights and obligations of bailor and 
bailee inter se : Suh-aecis, 7 <£: 8,] 

at £105 per annum, pajmiont to be made quarterly. 
It was also provided, After the expiration of the 
first year the hiring can bo terminated by either 
party giving one quarter’s written notice from a 
quarter day ” : — Held : the hiring was for one year 
certain, with a right to keep the horses after the 
end of the year, & then to terminate the contract by 
a quarter’s notice. — T illing, Ltd. v. Jambs (1906), 
94 L. T. 823 ; 22 T. L. R. 599, D. O. 


Sub-sect. 8. — Remedies of Bailor and Bailee. 

327. No right of forcible seizure.] — If a person 
hire a horse for a certain time to go to a particular 
place, the owner cannot justify retaking the horse 
violently within the time, althougli the liircr go to 
a different place. — Lee v, Atkinson & Brooks 
(1609), Cro. Jac. 236 ; Yelv. 172 ; 1 Brownl. 217 ; 
79 E. R. 204. 

Annotation : — Apld. Donald v. Suckling (1866), L. R. 1 Q. B. 
585. 

328. Right of action.] — If a bailee of goods, 
whether for reward or otherwise, sells the subject 
of the bailment, case li(‘s against him by reason of 
his wrong, although detinue may also lie if the 
bailor likes.— Anon. (1510), Kcil. 160 ; 72 E. R. 
334. 

Annotation: — Folld. Coggs v. Bernard (170.3), 2 Ld. Raym. 
909. 

329. Trover.] — In all cases where a person, 
to whom goods are delivered, has neither a general 
nor a special property, if he converts them to his 
own use, trespass will lie ; it is otherwise of a 
bailee if he lias a special property. — Hartop v. 
Ho ARE (1743), 3 Atk. 44 ; 2 Stra. 1187 ; 1 Wils. 
8 ; 26 E. R. 828. 

Annotations : — Apld. Boynon f. Coles (1817), 6 M. & S. 14. 
Mentd. MaRon r. Lickbarrow (1790), 1 Hy. Bl. 357 ; 
Wookey v. Polo (1820), 4 B. & Aid. 1 ; Thorndike v. Hunt, 
Browne v. Butter (1859). 32 li. T. O, S, 346, C. A. ; Clayton 
V. Le Hoy, 11911] 2 K. B. 1031, C. A. 

330. Party entitled to take away posses- 

sion— Delivery for special purpose.] — A person who 
is entitled to the temporary possession of a chattel, 
& delivers it back to the owner for an especial pur- 
pose, may, after that purpose is satisfied, & during 
his temporary right, mairii.ain trover for it against 
the owner. — Roberts v, Wyatt (1810), 2 Taunt. 
268 ; 127 E. R. 1080. 

Annoiatohis : — Consd. Mackoreth v, Dunn (1843), 7 Jur. 
278 ; Now Zealand Shipping CJc). i?. Socict-e des AUdlcrs, 
etc. (1918), 87 L. J. K. B. 746, H. L. Refd. Nicolis v. 
Bastard (1835), 2 Cr. M. & R. 659. 

331. Not for mere omission to re- 

deliver.] — Goods, the property of pltf., to whom 
they were directed, were delivered by the captain 
of a ve.ssel to defts. as wharfingers, for the u.se & 
upon the account of pltf., but w(?re stolen or lost 
out of their possession. Afterwards the goods were 
demanded by pltf. of defts., to whom he tendered 


the wharfage for same, but the goods were not 
delivered to him : — Held : this being a bare 
omission, & no evidence of a conversion, trover 
would not lie, but the remedy was by action upon 
the case. — Ross v, Johnson (1772), 5 Burr. 2825 ; 
98 E. R. 483. 

Annotations: — Distd. Deveronx v, Barclay (1819), 2 B. & 

Aid. 702 ; Hollins v. Fowler (1875), L. R. 7 H. L. 757, 

H. L. Refd. Stephenson v. Hart (1828), 4 Bing. 476 ; 

Lindo V. Barrett (1856), 9 Moo. P. C. C. 456, P. C. ; 

Fowler v. HolUns (1872), L. R. 7 Q. B. 616, Ex. Ch. 

332. .] — Trespass will not lie for a 

chattel, of which there has been a bailment to 
deft, or his servant, but trover is the proper 
remedy. — Lampreul v, Markham (1844), 2 L. T. 
O. S. 377, N. P. 

333 . Not for negligent dealing.] — 

A negligent dealing by a bailee with goods is not a 
conversion, & a bailee is not liable for a conversion 
arising out of a negligent dealing with the goods by 
him, but which is not an act participated in by him. 
He may be liable to an action of another description , 
but not to an action of trover, which only lies where 
some dominion is asserted by deft, over the chattel 
which is the subject of the action. One who un- 
lawfully takes possession of goods, which are in 
consequence lost to the owner, is to a certain 
extent guilty of a conversion. But whore there is 
no unlawful taking of possession, or assertion of 
dominion over the goods, although the goods may 
be destroyed, there is no conversion, unless the 
bailee is a participator in the act which causes 
their destruction. — Heald v. Carey (1852), 11 
O. B. 977 ; 21 L. J. C. P. 97 ; 18 L. T. O. S. 64, 
209 ; 16 Jur. 197 ; 138 E. R. 762. 

Annotations: — Folld. Crouch v. O. W. Ry. Co. (18.57), 26 

L. J. Kx. 418 ; Evans v. Wright (1857), 2 H. & N. 527. 

Refd. Hollins v. Fowler (1875), L. R. 7 11. L. 757, H. L. 

334 . Executors cannot maintain for 

title deeds.] — Declaration in detinue for title 
deeds. Plea, that the deeds w^ere entrusted to 
deposited with defts. by G., deceased, that pjltf. 
claimed the right to possession of them as devisee 
under the will of G.,.that the detention was a loss 
of them by deft, before the death of G., & that 
deft, never had possc^ssion of them since the death 
of G. : — Held: (1) (Wightman, J.) the plea was 
bad, as it did not allege that the deeds were 
destroyed, & assuming they were still existing, 
as the property in them was vested by the devisee 
in pltf., he might maintain detinue ; (2) (Black- 
burn, J.) the plea was good, as it did not admit 
that deft, had possession of the deeds since they 
were pltf.’s. 

The exor. of the bailor cannot maintain detinue, 
for he has no property in the deeds, nor right to 
the possession, nor was there any request or 
refusal to deliver them in the bailor’s lifetime 
(Wightman, J.). — Goodman v. Boycott (1862), 
2 B. & S. 1 ; 31 L. J. Q. B. 69 ; 6 L. T. 25 ; 8 Jur. 
N. S. 763 ; 121 E. R. 974. 

Anfwtation : — (bnsd. Bristul & W’est of England Bank ly 

Mid. Ky. Co., [1891] 2 Q. B. 653, C. A. 

335. Detinue.] — A man bails goods to 

one, who bails them over to another, he may havt^ 


pleaaunj ^vitllout showing reaHonablo 
muso therefor. — Whyte v. Millau & 
yoTjNO (1881), 8 R. (Ct. of SeSH.) 432.— 

SCOT. 

X. Desirudion of thing hailed.} — 
Defts. sent a mare to M. to be wTvod by 
his stallion. The mare was killed by 
collision with a motor-cyeki : — Held : 
the killing of the mare had determined 
M.’h hailinoiit & all his rights & obliga- 
tions thereunder & restored to defts. 
their full right to possession & control. — 
Fly & Young v. Percy Brothers 
(1910), 35 N. Z. L. R. 837.— N.Z. 

, z. Alteration in natnre of chattel.} — 
'nVe msoiVent, a. iniirer, aijgreetl to grind 
wheat for claiinaiitK, & to deliv<T to 


them nine hundred & ninety -five ban^lfl 
of flour, as equivalent for wheat n^oeived 
by him & made away with : — lletd : 
a bailm«Tit only of the wheat, which 
remained claimants*, to the insolvent; 
& suf!li liailmcnt was determined by the 
conversion of the wheat, so that claim- 
ants might maintain trover for it, either 
as whcjat or as flour if ground, or might 
sue for the value of the goods whtiu 
tliey should have been delivered. — lie 
Williams (1871), 31 U. C. R. 143. — 
CAN. 

PART IV. SECT 1, SUB-SECT. 8. 

331 i. Jiight of aHion — Trover — Not for 
mere amissions to redeliver.} — A. lent a 


horse to B. for a special purpose, & while 
B. was using him consistently with such 
lending, the horse was accidentally hurt, 
& left at a public stable, of which B. 
gave A. Immediate notice. A. having 
seen the horse, refused to take him, & 
demanded liim bock sound as received: 
— Held : A. could not sustain trover — 
Wells v. Crew (1836), 6 O. S. 209. — 
CAN. 

333 i. Not for negligent deal-' 

ing.} — Pltf. sent to J. two boxes of trees 
addressed to various purchasers. They 
went by steamer to deft., a forwarder at 
P., where they arrived on a Saturday & 
were token from the iioxes by deft., & 
some of them delivered to the persons 
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a detinue upon the bailment against the first 
bailee) & also he may have an action of detinue 
against the second bailee upon a devenerunt ad 
manua (Coke, C.J.)* — Isaack v, Clark (1016), 
2 Bulst. 306 ; 1 RoU. Rep. 126 ; 80 E. R. 1143. 

Annotations : — Apld. Cooper v. Willomatt (1845), 1 C. B. 
672. Refd. Garland v. CarllBlo (1837), 4 Scott, 687, H. L. ; 
Clements v. Flight (1846), 1 New Pract. Cas. 567 ; Manby 
V, Scott (1662), O. Bridg. 229, Ex. Ch. ; Hollins v, Fowler 
(1875), L. R. 7 H. L. 757, H. L. 

330 . Bailee cannot plead own de- 

ifault. ]— Where a chattel has been bailed to a 
person, it does not lie in his mouth to set up his own 
wrongful act in answer to an action of detinue, 
though the chattel has ceased to be in his possession 
at the time of the demand. It cannot be per- 
mitted to the bailee, though ho has done no act 
to dispossess himself of the article, to defend him- 
self on the ground that he has kept it so negligently 
that he is no longer in a condition to restore it to 
the bailor (Cockburn, C.J.). — Reeve v. Palmer 
<1868), 6 C. B. N. S. 84 ; 28 L.. J. C. P. 168 ; 5 
Jur. N. S. 916 ; 141 E. R. 33, Ex. Ch. 

AnTwtations : — Folld. Wilkinson v. Verity (1871), L. R. 6 
O. P. 206. Distd. Bullen v. The Swan Electric Engraving 
Co. (1906), 22 T. L. R. 275. Refd. Goodman v. Boycott 
(1862), 2 B. & S. 1. 

337 . .] — The man wlio ought to 

have the goods shall not be allowed to set up a 
wrongful prior act, by w'hich he has made away 
with them, lie, who ought to j)roduce the goods 
<if tlie man who has the title to the goods & the 
property in the goods, cannot discharge himself 
by saying, “ I have wrongfully made away with 
them, but that was before the accruer of your 
title ” (Pry, L.J.). — Bristol &> West of England 
Bank v, IVIidland Ry. Co., [1891] 2 Q. B. 653 ; 61 
L. J. Q. B. 116 ; 65 L. T. 234 ; 40 W. R. 148 ; 7 
Asp. M. L. C. 69, C. A. 

AnnMation : — Refd. London Joint Stock Bank r. British 
Amsterdam Maritime Agency (1910), 104 L. T. 143. 

338 . statute of Limitations.] — Goods 

having been bailed by pltfs. to deft, for safe cus- 
tody, deft, wrongfully sold them, pltfs., more 
than six yc^ars after the date of the sale, being 
ignorant of the fact of its having taken place, 
<d(;manded the return of the goods, which deft. 
i*(^fused. In fin action of detinue for the goods : — 
Held : the above stat. ran from the date of the 
<lemand refusal, & not from that of the sale, as 
pltfs. in such a case, thou^Vi entitled if they had 
discovered tlic sale to sue iiimiediately for a con- 
version of the goods, were also entitled to elect to 
sue upon the breach of the bailee’s duty in the 
•ordinary course by the refusal to deliver up on 
request. Scmhle : where an action of detinue is 
founded upon a bare taking witliholding of the 
I)roperty of another, without any circumstances to 


show a trust for the owncx*, or to found an option 
to sue either for the wrong or for the breach of the 
original terms of deposit, the stat. will run from 
the time at which the property was first wrong- 
fully dealt with. — W ilkinson r. Verity (1871), 
L. R. 6 C. P. 206 ; 40 L. J. C. P. 141 ; 19 W. R. 
604 ; sub nom, Williamson v. Verity, 24 L. T. 32. 

Annotations : — Distd. Miller v. Dell, [1891] 1 Q. B. 468, C. A. 

Refd. Frost v. Knight (1872), L. 11. 7 Excli. til, Ex. Ch. ; 

Baker v. Courage (1909), 101 L. T. 854. Mentd. Bristol 

& West of England Bank v. Mid. Ry. Co. (1891). 61 

L. J. Q. B. 115, C. A. 

See, further. Limitation of Actions. 

339 . Action of tort — County Courts Act, 

1888 (c. 43), s. 116.] — An action founded on the 
common law liability of a bailee is an action founded 
on tort within the above sect. 

The relation of bailor & bailee must arise out of 
some agreement of the minds of the parties to it. 
Where such a relation is established, if pltf. can 
maintain his action by showing the breach of a 
duty arising at common law out of that relation, 
he is not olbliged to rely on a contract within the 
meaning of the rule ; but if his cause of action is 
that the deft, ought to have done something, which 
would not be embraced by the common law lia- 
bility arising out of the relation of bailor «fc bailee, 
then he is obliged to rely on a contract within the 
meaning of the rule (Collins, L.J.). — Turner v. 
Stallibbass, [1898] 1 Q. B. 56 ; 67 L. J. Q. B. 
52 ; 77 L. T. 482 ; 46 W. R. 81 ; 42 Sol. Jo. 65. 

Annotations : — Refd. Sachs v. Henderson, [1902] 1 K. B. 

612, C. A. Mentd. Davies v. Hood (1903), 88 L. T. 19 ; 

Steljes V. Ingram (i903), 19 T. L. R. 534. 

See, further. County Courts. 

340. When contract illegal or Immoral.] — The 

law will not assist a party to recover back property 
which he has paid or handed over in pursuance of 
an illegal or immoral contract. 

Pltf. declared upon a bailment of the half of a 
£50 bank note, to which deft, pleaded & justified 
the detention of the note as a securit y for payment 
of £20 due from pltf. Pltf. replied that the alleged 
debt to d(dt. was for wine & suppers supplied by 
deft, in a br«thel & disorderly house kei)t by deft., 
for the purpose of being consumed thcTe by pltf., 
& divers prostitutes in a debauch to incite them to 
riotous, disorderly, <fc immoral conduct : — Held : 
the maxim “ In jmri delicto potior cat conditio poa- 
aidentia ” applied, & pltf. was not entitled to 
recover. — T aylor v. Chester (1869), L. R. 4 
Q. B. 309 ; 38 L. J. Q. B. 225 ; 21 L. T. 359 ; 33 
J. P. 709. 

Annotations: — Ezpld. Wilson v. Stnigncll (1881), 7 Q. B. D. 

548. Distd. Herman v. Jencliner (1884), Cab. & El. 364. 

Apld. Herman v, Jeiichncr (1886), 15 Q. B. D. 561, C. A, 

Distd. Hermann r. CbarlcKvvorth (1905), 74 L. J. K B. 

620, C. A. Consd. Gordon v. Metropolitan Police Chief 


to whom they wore addressed, who collod 
for tliem. Many of the trees were in- 
jured, & the ovldenwj was contradic- 
tory as to the state in which they arrived, 
ac as to whether such injury was caused 
by deft.'s treatment of them, or whether 
it was necessary, as he alleged, to open 
the boxes & deliver them without delay. 
Pltf. haying brought trover : — Held : 
deft, had done nothing wliich would 
■n law amount to a conversion. — Love- 
KTN V. PODQER (1866), 26 U. C. R. 156. 
—CAN. 

335 i. Detinue — Demand try bailor. 1 

— When the lessee of movables remains 
in possession after the expiration of the 
period for whicli they were leased, the 
•owner can at all time's demand that such 
I)O88088ion cease & that the movables be 
surrendered to him, but notice to the 
lessee is roquirtid, failing which, he is not 
iiold to be in default, nor liable for 
damages or costs. — M onakcu Manufac- 


TUKING Co. V. Blouin (1908), Q. R. 34 
S. C. 167.— CAN. 

335 ii. -.1 — An action of 

detinue does not lie against a bailee of 
goods until demand made by the bailor 
after the determination of the bailment 
& before action brought. — CtnrxKN v 
Barclay (1881), 10 L. R. Ir. 224.— IR 

336 iii. lievlevin .] — If a bailee, in 

rand of the bailor, wrongfully remove 

the goods from the plo^e of bailment, the 
owner may replevy them for the purpose 
of obtaining possession of his goods. — 
Rkeves V. Morris (1841), 3 I. L. R. 
484, 491 ; 1 Leg. Rep. 258.— IR. 

335 iv. Demayid by bailor. ]■ 

Goods were lent to an insolvent by pltf. 
& retaini'd by the assignee : — Held : 
they could bo replevied without demand. 
— Dennihon V. Gavaza (1885)1 6 R. &; 
G. 490 ; 6 C. L. T. .540.— CAN. 

See, generally. Distress. 


336 V. After return of goods bailed. 1 

— A bailor who, in the absence of any 
agreement on the subject, has given the 
bailee a receipt for the goods bailed, is 
not, ipso facto, preclud»*d from proving 
that the goods were in reality damaged 
or deficient in quantity when delivered 
to him. — East Indian Ry. Co. v. 
SisPAL Lal (1911), I. L. R. 39 Calc. 311. 
— IND. 

a. Provision that oumer may enter 
hirer's premises ciE* remove chattel .] — An 
agree*meiit, that the lessor of a movable 
article may at any time, in case of viola- 
tion by the lessee of the condition of the 
lease, enter upon the latter’s premises 
& remove the article leased, is contrary 
to public order. & void, & a person who, 
assuming to act under such agreement, 
trespasses upon the dwelling-house of 
anotluir, is responsible in damages. — 
Cardinal v. Fiskt (1906), Q. R. 29 
S. C. 424. CAN. 
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SecU 1 . — General rights and obligations of bailor and 
bailee inter se : Sub’‘8ect. S. Sect. 2: Sub-sect. ^ 

Comr., L19101 2 K. B. 1080, C. A. Refd. Scott v. Brown, 
Doering, McNab, Slaughn^r & May v. Brown, Doering, 
McNab, [1892] 2 Q. B. 724, C. A. ; Tie Croniiiire, Kx n. 
Wand, [1898] 2 Q. H. 1183, C. A. ; Jie IlobiuHon’a Settlmt., 
Gent V. Hobba, [1912] 1 Ch. 717, C. A. ; Fariuei*9’ Mart v. 
Milne, [1915] A. C. 106, H. L. 


Sect. 2 — RIGHTS AND OBLIGATIONS AS 
REGARDS THIRD PARTIES. 

Sub-sect. 1. — Rights op Bailok against Third 

Parties. 

341. Right to retake chattel — Wrongful sale by 
bailee — Sale in market overt,] — If a man bails 
goods to another at such a day to rebail, & before 
the day the bailee sells the goods in market overt, 
yot at the day the bailor may seize the goods, for 
the property of the goods was always in him, & 
not altered by the s^e in market overt. — ^Anon. 
(1609), Godb. 160 ; 78 E. R. 98. 

342. Right of action — Detinue — Wrongful sub- 
bailment.}-— If a bailee bails the goods over to 
another, detinue lies against the second on a 
devenerunt ad manua. — Isaack v . Clark (1615), 2 
Bulst. 306 ; 1 Roll. Rep. 126 ; 80 E. R. 1143. 

Annotations : — Mentd. Manby v. Scott (1662), O. Bridg. 229, 
Ex. Ch. ; Cooper v. Wlllomatt (1845), 1 C. B. 672 ; 
Clements v. Flight (1846), 2 Dow. & L. 261 ; Hollins v. 
Fowler (1876), L. II. 7 H. L. 757, H. L. 

343. Trover — Wrongful pledge by bailee.] 

— ^Pltf., in 1729, lodged jewels for s^e custody in 
the hands of B., a jeweller, inclosed in a paper that 
was sealed, & put in a bag, which was also sealed 
with pltf.’s seal, & deposited at B.’s house, & the 
same day his clerk gave a receipt for them in the 
following words, ** Which bag, so sealed, I promise 
to take care of for [pltf . ], for my master B. ; signed 
O.” ; & in the receipt all the jewels were specified. 
In Feb., 1735, B. broke both the seals, took out 
the jewels, & carried them to deft., a banker, 
borrowed £300 of him, & deposited the jewels as 
his own proper goods & as a security for the £300, 
& gave his promissory note for the same sum. On 
deft.’s refusing to deliver the jewels to pltf. he 
brought an action of trover & conversion against 
him ; — Held : pltf. entitled to judgment, — IIartop 
V. Hoare (1743), 3 Atk. 44 ; 2 Stra. 1187 ; 1 Wils. 
8 ; 26 E. R. 828. 

Annoiotions : — Refd. Boyson v. Coles (1817), 6 M. S. 14. 
Mentd. Mason r. Lickbarrow^ (1790), 1 Hy. Bl. 3.57, Kx. 


Ch. ; Wookey v. Pole (1820), 4 B. &: Aid. 1 ; Thorndike v- 

Hunt, Browne v. Bntlor (1859), 32 L. T. O. 8. 346, L.JJ. ; 

Clayton v. Le Roy [19111 2 K. B. 1031. 

344. Wrongful sale by bailee.] — ^A. 

let a horse on hire to B. for one month. B. kept 
it for two months, & then sold it to C . : — Held : 

A. might recover the value of the horse from C., 
although O. had acted bond fide^ & had paid B. the 
full value. 

B. had only a limited interesl> ; when he sold it, 
he could give deft, no better title than he had got 
himself (Bosanqitet, J.). — Shelley v. Ford 
(1882), 5 C. &P. 313. 

345. .]— A. conveyed goods by 

bill of sale to B. B. allowed A. to use the goods at 
a weekly rent, A. undertaking to deliver them up 
on demand. A. afterwards sold & deliv(^red the 
goods to C., a bond fide purchaser : — Held : B. 
might maintain trover against O. — Cooper v. 
Willomatt (1845), 1 C. B. 672 ; 14 L. J. C. P. 219 ; 
5 L. T. O. 8. 173 ; 9 Jur. 598 ; 135 E. R. 706. 

Annotaiiom : — Apld. Bryant v. Wardell (1848), 2 Exch. 479. 

Folld. Kind v. Arthur (1848), 12 L. T. O. S. 196. Consd. 

Fenn v. BittlcBton (185J), 7 Exch. 162. Refd. Bradley r. 

Copley (1845), 1 C. B. 685 ; Ward v. Andland (1847), 16 

M. & W. 862 ; Singer Manufacturing C\). v. Clark (1879), 

5 Ex. D. 37 ; Payne v. Wilson, [1895] 1 Q. B. 653. Mentd. 

Cooper V. Shepherd (1846), 7 L. T. O. S. 282 ; Harrison 

V. Blackbiu^ (1864). 17 C. B. N. S. 678 ; Plasycoed 

Collieries Co. v. Partridge, Jones (1912), 81 L. J. K. B. 

72.3. D. C. 

346. .] — Fenn v. Bittleston, 

No. 317, ante. 

347. .] — A coachbuildcr let a 

brougham for a year, &, according to the custom 
of the trade, the hirer’s arms were painted on the 

anels. The hirer put the brougham up for sale 
y auction at Aldridge’s, &> it was ])urchased by a 
commission agent &> horse dealer. In an action of 
trover by the owner against the purchaser of the 
brougham : — Held : by allowing the arms to be 
painted on the panels, the owner did not render 
himself responsible for the fraudulent sale by the 
hirer, & the purchaser was liable. — Marner v. 
Banks (1867), 17 L. T. 147 ; 16 W. K. 62. 
Annotation .—Mentd. Clayton v. Le Roy, [1911] 2 K. B. 1031. 

343, Bailee convicted of larceny, j 

— Where a hirer in possession of goods, under a 
hire purchase agreement, sells them to a bond fide 
purchaser without notice before all instalments 
agreed upon are paid, & is prosecuted to conviction 
for larceny as a bailee, the owner can maintain an 
action for conversion against the purchaser. — 


PART IV. SECT. 2, SUB-SECT. 1. 

344 i. Bight of action — Trover — Wrong- 
ful sale hvtfailee.] — Where a person lends 
his cattle to the proprietors of a station, 
with authority to use them for stocking 
purposes, & such proprietors afterwards 
sell the cattle with the station to a third 
person, who pays for them without 
notice of Uie true owner’s claim, & in 
the bond fide belief that they are the 
property of his vendors, the true owner 
18 not estopped from recovering the 
cattle or their value from the purchaser. 
— Sly V. Campbell (1887), 2 Q. L. J. 
192.— AUS. 

844 ii. -.] — Trover is 

maintainable by the owner of property, 
where a third party, to w'hom tlie owner 
has given the use of the property, has 
sold it without authority. — Sibijsy v. 
Sibley (1871), 8 N. S. R. 325.— CAN. 

iii. .1 — A. hired 

pltf.’s horse to go a certain distance, but 
went further, & sold the horse to deft, in 
such circumstances as to lead to the pre- 
sumption that he intended to steal the 
horse at the time of hiring : — Held : 
pltf. could not maintain trover against 
deft, until he had done everything in his 
power to prosecute A. for the felony. — 
Pease v. McAloon (1840), 1 Kerr, 111. 
—CAN. 


844 iv. I — S. left with 

C. a bulfalo & a calf, to be taken care of 
during his absence from home. C. sold 
the animals to M. S. sued to recover 
them : — Held : the bailment by S. to C. 
w'as a gratuitous one, or else a u'^re 
custody by C. for S., & S. was at the 
time of sale in constructive Tiossession 
of the animals, & C. could not transfer 
to M. an ownership that he had not 
himself. — S hankar MuRLinnAB v. 
Mohanlal Jaduram (1887), I. L. R. 11 
Bom. 704.— IND. 

844 V, .] — It Is not an 

unqualified rule of law that If any one 
to whom a thing has been lent or other- 
wise entrusted, alienates It without 
authority, the owner has no action 
against the person who had obtained it 
by a just title & in good faith. If the 
thing has been so (ntrusted in circum- 
stances which might reasonably lead 
others to believe that the ostensible 
owner was the true owner to dispose of 
it, the owner cannot claim it from a 
person who has acquired it in such belief 
& for value, without tendering to repay 
such value. 

A., the driver of a post-cart owned by 
pltf., a post-contractor, left one of 

S ltf.'B horses, which became disabled In 
ie road, in charge of B., & borrowed a 
mule from B. to prosecute the journey. 

B. sold & delivered the horse to deft. : — 


Held : in the absiuice of jiroof of cir- 
cumstances as above stated, the magis- 
trate erred in granting absolution from 
the instanei; in an action by pltf. against 
deft, for delivery of the horse. — A damh 
V. Mocke (1906), 23 S. 0. 782 ; 16 

C. T. R. 652.— S. AF. 


344 Vi. 


Salvage sale hy bailee. ^ 


— I*ltf. ordered from defts. 4,000 bushels 
of wheat, paid ihertsfor, & obtained from 
defts. orders for the 4,000 bushels upon 
the agent in charge of a railway elevator, 
whore defts. had 20,000 bushels stored. 
Pltf. had received only 1,000 of the 
4,000 bushels, & still held the orders, 
when a hre occurred which damagtsd all 
the wheat in the elevator. After the 
fire, pltf. demanded his wheat. Both 
the elovater man & defts. refused, the 
latter aUeging that they had bought the 
wheat at the sale of the salvage by thi; 
insurance cos. 1'he appraisal of the loss 
had been made on the assumption that 
defts. alone were interested in all the 
wheat. Idtf. did not assent to the pro- 
ceedings to adjust the loss, w’as not 
notified, & was not a party to the sale : 
— Held : the sale vested no title to mo 
wheat in defts., & defts. were liable for 
the conversion. — Inolis v. Richardson 
& Sons, Ltd. (1913), 29 O. L. R. 229 ; 
4 O. W. N. 1619 ; 14 D. L. R. 137.-- 
CAN. 
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Payne v. Wilson, [1895] 2 Q. B. 537 ; 65 L. J. 
Q. B. 150 ; 73 L. T. 12 ; 43 W. R. 657, C. A. 

349. Before determination of baii- 

ment.] — Tho charterers of pltf.’s ship for three 
voyages, on her return home from the second, 
removed the anchoi’s & cables to defts.’ wharf. 
Shortly afterwards the ship was seized under an 
Admlty. warrant, &> sold for debts due on bottomry 
bonds & the wages of the crew. Four days pre- 
vious to the sale, pltf. demanded the anchors, etc., 
which were not included in the sale account of the 
ship, from defts., who refused to deliver them up : — 
Held : (1 ) pltf. was not entitled to recover the 
anchors & cables in trover against defts., although 
they had been removed by the charterers to avoid 
tho process of the Admlty. Ct., & not in the ordinary 
course of business, as pltf. liad no right of possession 
until after the sale ; (2) tlie removal of the articles 
from the ship to tho wJiarf was no injury to pltf.’s 
reversionaiy interest. — Pkrouson v. Cristall 
( 1829), 5 Bing. 305 ; 2 Moo. & P. 524 ; 7 L. J. 
O. S. C. P. 91 ; 130 E. K. 1078. 

350, On determination of bailment.] — 

Brewei’s in Dublin supplied porter in casks to a 
customer, on the terms tiiat tlie empty casks were 
to be returned to Dublin at the customer’s expense, 
within six months from the date of the invoice, or 
paid for at the invoice price at the option of the 
shippers : — Held : under such contract as soon as 
the casks were empty, the customer was in the 
situation with respect to them of a mere bailee 
during pleasure, <fc the brewers had such an immedi- 
ate right of possession of the empty casks as would 
tmtitle them to maintain trover against any person 
who converted them to his own use. — Manders 
r. Williams (1849), 4 Exch. 339 ; 18 L. J. Ex. 437 : 
13 L. T. O. S. 325 ; 154 E. R. 1242. 

Annotation: — Ezpld. Julks v, Hayward, [19051 2 K. B. 460. 

351. Bill of exchange —Wrongful in- 

dorsement by bailee.] — R. being employed to pro- 
cure a bill of exchange to be discounted for pltf., 
instejad of doing so, indorsed it, & placed it in the 
hands of deft., clerk to a creditor of R. Deft. 
caiTit;d the bill to R.’s account witii his creditor, & 
though afterwards apprised of tiie circumstances 
in which R. field tho bill, rc^fused to restore it : — 
Held : deft, liable to pltf.' in trover. — Cranch v. 
White (1835), 1 Bing. N. C. 414 ; 1 Hodg. 61 ; 1 
Scott, 314 ; 4 D. J. O. P. 113 ; 131 E. R. 1176. 
Annotation : — Apld. Davies v. Vernon (1844), 6 Q. B. 443. 

352, Wrong-doer taking possession 

from bailee.] — Trover may be maintained by a 
gratuitous bailor of cattle against a wrong- doer, 
who takes them out of the possession of the bailee. 


— Nicolls V. Bastard (1835), 2 Cr. M. & R. 659 ; 
1 Gale, 295 ; 150 E. R. 279 ; sub nom, Nicholls 

V. Bastard, Tyr. & Gr. 156 ; 5 L. J. Ex. 7. 
AnnotaMon : — Mentd. Gadsden v. Barrow (1854), 9 Exch. 514. 

353. Joint owners — One entitled to posses- 

sion can sue wrongful pledgee of other.] — ^Pltf., 
owner of a personal chattel, parted with a half- 
share in it to another person, on an agreement 
that pltf. was to have possession of the chattel 
until it should be sold. Pltf. entrusted the 
chattel to his co-owner for the purpose of its being 
taken to an auctioneer for sale. The co-owner 
lodged the chattel with deft, as security for a debt 
due from him to deft. : — Held : the transaction 
amounti^d to a bailment by pltf. to his co-owner 
for a special purpose, which he did not carry out, 
& on failure of the trust jdtf.’s right to immediate 
possession of the chattel accrued at once, & pltf. 
had a right to recover it from deft, in an action of 
detinue. — Nyberg v. Handelaar, [1892] 2 Q. B* 
202 ; 61 D. J. Q. B. 709 ; 67 L. T. 361 ; 56 J. P. 
694 ; 40 W. R. 545 ; 8 T. L. R. 549 ; 36 Sol. Jo. 
485, C. A. 

See, further, sect. 4, post. 

354. Against third party for injury to 

.chattel.] — If the owner of a chattel gratuitously 
permit another person to use it, the owner may 
maintain trespass for an injury done to it wiiile it is 
so used. — L otan v. Cross (1810), 2 Camp, 464, N. P. 

Annotations : — Distd. Hall v. Pickard (1812), 3 Camp. 187, 

N. P. Mentd. Laugher v. Pointer (1826), 5 B. & C. 547. 

355. .] — If the owner of a chattel lets 

it to hire to a iiiird person for a certain time, during 
which it is destroyed by the negligence of deft,, the 
remedy of the bailor against deft, for the injury 
done to his reversion is case & not trespass. — Hall 
V. Pickard (1812), 3 Camp. 187, N. P. 

Annotations : — Reid. Laugher v. Pointer (1 826), 5 B. & C. 

517. Mentd. WilliaruH r. Holland (1833), 3 Moo. & S. 

540. 

356. ,] — In the case of a bailment not 

for reward, either the bailor or the bailee may bring 
an action for an injury to the thing bailed ; but 
in the case of a hiring, the owner cannot bring 
trover, becapsc he has temporarily parted with the 
possession. Though the owner cannot bring an 
action wiiere there has bt'tm no permanent injury 
to the chattel, where there is a permanent injury 
the owner may maintain an action against the 
])erson whose wrongful act has caused that injury 
(Williams, J.). — Hears v. London & South 
Western Ry. Co. (1862), 11 C. B. N. S. 850 ; 31 
L. J. C. P. 220 ; 6 L. T. 190 ; 142 E. R. 1029. 

357. Full damage paid to bailee — 

Wrong-doer discharged.] — Where a bailee in posses- 


352 i. Wrona - doer taking 

ossession from tmilec.] — T. Hold to pltf. 
,000 out of 3,000 bushels of wheat 
owned by him & lying in tho warohouse 
of S., wliose receipts Ijc held for same, & 
which he indorsed to pltf., wdio paid liim 
for tho quantity sold to him. The 
wheat remained in the warohouse for 
some time. T. & S. left the country, 
when defts. seized & converted tho whole 
quantity to their own use & pltf. sued 
them in trover & detinue. Tho evidence 
of T., so far from showing that he re- 
pudiated the sale, fully upheld it, 8c 
proved that he told .S, to appropriate 
all the wheat in one of tho bins to pltf., 
& S. stated that he would not, after the 
notice of tins sale to pltf., have delivered 
any of the wheat to any one but pltf., 
without retaining enough to satisfy 

S ltf.*B 2,000 bushels. Qu. ; whether 
eftfl., as wrong-doers, could sot up the 
objection of the property not passing 
by reason of non-appropriation or non- 
severant^o. — C oftby v. Quebec Bank 
1860), 20 C. P. 110.— CAN. 

852 ii. Special contract.] — 

Beer bottles were let out by pltfs. to 
brewers, on the terms that they should 


belong to pltfs., who, after they had been 
usc<l for one sale of beer, should be 
entitled to recover possession of them. 
The bottles had blowm in tho glass pltfs. * 
trade mark, & the words ** tlio property 
of *’ followed by pltfs,* name. Brewers 
having filled the bottles with boor sold 
tho beer to retail dealers & gave them 
express notice that the bottles were the 
solo property of pltfs. A similar 
notice was advertised in newspapers. 
He tail dealers sold tho boor in the 
bottles without giving tho purchaser 
any such notice. No evidenoo having 
boon givcm that any person who bought 
beer in the bottles was induc^^d to l»e- 
lievo that lie liad bought the bottles also : 
— Held : idtfs. entitled to recover from 
deft., who knew the real facts, bottles 
which had been so lot out hy them & 
had been acijuired by him from pur- 
chasers from retail dealers, & to an 
injunction restraining Iiim from pur- 
chasing, collecting, or dealing in similar 
bottles. — CUUTIS V. 1»ERTH & FRE- 
MANTLE Bottle Exchange Co., Ltd. 
(1914), 18 C. L. R. 17.— A US. 

864 i. Against third party for in- 

jury to chattel.] — ^Pltfs., carriers, depo- 


sited goods intrusted to them in stores, 
near to wliieh was a railway embank- 
ment constructed by deft. During the 
night a ciuautity of rain fell, & the water 
being penned back by tho railway 
works, flooded the store & injured the 
goods stored there by pltfs. : — Held : 
pltfs. entitled to recover damages from 
deft, for a continuing act of negligence 
in not providing sufficient means to 
cany off rain water, which caused 
injury to pltfs.* goods. — McMahon r. 
Railways Comu. (1883), 4 N. 8. W. 
L. R. 170.— A US. 

354 ii. -.] — Contract Act, s. 

180, provides that if a third person injures 
goods bailed, tho bailor may bring a 
suit against the tlilrd person for such 
injury. — Ramnath Gaooi v. Pitambar 
Deb Goswami (1915), I. L. R. 43 CJalc. 
733.— IND. 

357 Full damage paid to 

bailee — Wrong-doer discharged.] — A. 
hired a hoLsc & buggy from a livery 
stable. Deft.’s horse & bu^y ran into 
thc 5 horse & buggy driven by A., &tho 
buggy was damaged & the horse ran 
away So was killed : — Held ,* the wrong- 
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Sect. 2. — Rights and obligations as regards third 
pa rties : Sub-sec ts. 1 & 2.] 

sion of a chattel has brought an action against a 
stranger for loss of or injury to the chattel owing 
to the wrongful or negligent act of the latter, the 
wrong-doer having once paid full damages to the 
bailee has an answer to an action by the bailor. — 
The Winkfieli), [1902] P. 42 ; 71 L. J. P. 21 ; 
85 Li. T. 608 ; 50 W. R. 240 ; 18 T. L. R. 178 ; 40 
■8ol. Jo. 103 ; 9 Asp. M. L. C. 259, C. A. 

A nnotations : — Befd. Eastern Construction Co. r. National 

Trust Co. & Schmidt, [1914] A. C. 197, P. C. Mentd. 

Glenwood Lumber (^o. v. Phillips, [1904] A. C. 405, P. C, ; 

I’lasycoed Collieries Co. v. i*artrIdgo, Jones (1912), 81 

L. J. K. B. 723, I). C. 

358. Replevin.] — F. being indebted to 

pltf., brought him £15 towards payment of the 
debt, but requested & obtained permission to lay 
the money out in the purchase of a horse & cart, 
which were to be the property of pltf., but of which 
F. was to have the possession & the use, subject to 
such occasional use as pltf. might require to have 
of them, & to their being given up to pltf. when he 
should demand them. After F. had purchased the 
horse & cart, & had the possession & use of them 
for some time, he determined to emigrate. The 
horse & cart were used in transporting his effects 
to the pier at which he was to embark, & deft., to 
whom he owed money for fodder supplied to the 
horse, went with him to procure payment if he 
•could. At parting, F. delivered the horse & cart 
to him, telling him to take them for the debt, but 
adding that he owed pltf. money also. Sc that if he 
would discharge the debt due to deft., which was 
much less than their value, he was to give them up 
to him. I’ltf. for some time remained in ignorance 
of what had passed, & afterwards corning to the 
knowledge of it, demanded them, but deft, refused 
to deliver them unless his debt were paid, where- 
upon pltf. proceeded to replevy them. On the 
plea of non cepit : — Held : there was no taking 
of the horse <fe cart which would entitle pltf. to 
maintain replevin. 

F. was the bailee of pltf. & had a lawful possession 
which conferred on him a special property, but 
this did not authorise him to transfer his possession 
tx) deft. After a demand &; refusal pltf. could 
•clearly have maintained trover against deft. 
(Coleridge, J.). — Mennie v. Blakp: (1850), 6 
E. & B. 842 ; 25 L. J. Q. B. 399 ; 27 L. T. O. S. 
260 ; 2 Jur. N. S. 953 ; 4 W. R. 739 ; 119 E. R. 
1078. 

Annotation : — Mentd. Poaso v. Chaytor (1 863), 3 B. & S. 620. 

Validity of transfer by bailee under Factors Act, 
1889 (c. 45 ).] — See Agency, Vol. I., pp. 330 et 
seq. : Salk of Goods. 


Property of bailor liable to be seized in execu- 
tion .] — See Execution. 

Actions against sheriffs & bailiffs .] — See Execu- 
tion ; Sheriffs Sc Bailiffs. 

Actions against auctioneers.] — See Auction Sc 
Auctioneers, pp. 1 et seq., ante. 


Sub-sect. 2. — Rights of Bailee against Third 

Parties. 

359. Right of action — Bailee may sue.] — The 

bailee of a bond may maintain trover for it. — 
Arnold v. Jefferson (1097), as reported in 1 
Ld. Raym. 275 ; 91 E. R. 1080. 

360. Possession gives sufficient title.] — 

Possession under a general bailment is a sufficient 
title for pltf. in trover. 

Pltf. bought Sc paid for a ship stranded on the 
English coast, but the transfer was not regular ; 
he tried to save her, but she went to pieces, & deft, 
possessed himself of parts of the wreck, which 
drifted on his farm : — Held : pltf.’s possession 
enabled him to recover for them in trover. — 
Sutton v. Buck (1810), 2 Taunt. 302 ; 127 E. R. 
1094. 

Annotations: — Folld. Burton v. Hnprhcs (1824), 2 Bing. 173. 
Consd. ft Apld. Tho WinkfleJd, [1902] P. 42. C. A. Refd. 
Daniel v. Rogers, [1918] 2 K. B. 228, C. A. Mentd. 
Dunwich Corpn. v. Wterry (1831), 1 B. & Ad. 831 ; The 
Gas Float Whitton No. 2, 11895] P. 301. 

361. -.] — Mere possession of goods is 

sufficient to maintain an action of trover against 
a wrong-doer, Sc the latter cannot set up tlie jus 
tertii. — .Ieffrikh v. Great Western Ry. Co. 
(1856), 5 E. Sc B. 802 ; 25 L. J. Q. B. 107 ; 20 
L. T. O. S. 214 ; 2 Jur. N. S. 230 ; 119 E. R. 080. 

Annotations : — Apld. Baj?ffalley Davey (1857), 29 L. T. O. S. 
211; The Winkfiold, [PJ02] P. 42, C. A.; Glenwood 
Lumber Co. r. IMullips, [1904] A. C. 405, P. ; KaHtern 
Construction (^o. v. National Trust Co. & Schmidt, [1914] 
A. C. 197, P. C. Reid. FrcHlincy v. Wells (1857), 26 
L. J. Ex. 129. 

362. •.] — In the case of a bailment not 
for reward, either tho bailor or the bailee may bring 
an action for an injury to the thing bailed ; but in 
the case of a hiring the owner cannot bring trover 
because he has temporarily parU^d with the 
possession. — M ears v. London Sc South Western 
Ry. Co. (1862), 11 C. B. N. S. 8.50 ; 31 L. J. C. P. 
220 ; 6 L. T. 190 ; 142 E. R. 1029. 

363. Gratuitous bailee.] “—A. sent his 

horse for the night to pltf., who turned it out after 
dark into his pasture-field, adjoining to Sc separated 
from a field of deft, by a fence, which deft, was 


doer, having once paid full damages to 
the bailee, had an answer to any action 
by the bailor. — C ompton v. Allward 
(1912), 19 W. L. R. 783 ; 1 D. L. R. 107 ; 
1 W. W. R. 452.--CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

369 i. RiaM of action — Raileemay sue.] 
— Contract Act, s. 180, provides that if 
a third perstm deprives tho bailee of the 
use or posBcssiou of the goods bailed or 
does them an injury, the bailee is entitled 
to use such remedies as the owner might 
have used in the like case, if no bailment 
had been made, & the bailee may bring 
u suit against tho third person for such 
deprivation or injury. — Ramnatii 
Gaooi V. Pitambar Deb Goswami (1915), 
I. L. R. 43 Calc. 733.— IND. 

360 i. Possession gives suMHent 

iitle ,] — A mare was in pltf 's field, where it 
was killed by doft.’s bull, which had 
broken into pltf.'s close. The mare had 
been put there by pltf. ’s father, who said 
ho had given it to pltf. — Kemble : the 


right of property was immaterial, as 
Pltf., even if only a bailee, could recover 
fts value against a wrong-doer. — Mason 
V. Morgan (1865), 24 U. C. R. 328.— 

CAN. 

360 ii. 1 — Pltf. was intrusted 

with the possession of goods by the 
owner, who was about to leave Nova 
Scotia, to be forwarded to him. With 
that intention the goods wore sent to a 
wharf to bo shipped by a vessel them 
lying there, but there was no formal 
delivery to the master or any one on 
board. Deft., who showed no justifica- 
tion, caused the goods to bo taken Sc 
sold : — Held : until the assent of tho 
master of the vessel to receive the goods 
was shown, they remained in the posses- 
sion of pltf. as special owner, so as to 
enable him to maintain an action against 
a wrong-door. — Sanford v. Bowles 
(1873), 9 N. S. R. 304.— CAN. 

360 iii. .] — Pltf. hired a horse 

& buggy from a livery stable defL’s 


horse Sc buggy ran into the horse Sc 
buggy driven by pltf.. Sc tho buggy was 
damaged, Sc the horse ran away Sc was 
killed ; — Held : pltf. was entitled to 
recover for the injury to the bugrgy & the 
loss of tho horse, although be was not the 
owner. Sc not liable over to the ovmor 
for the damage, as he had possession as 
bailee, Sc, as against a wrong-doer, 
possession was titla — Compton v. 
Allward (1912), 19 W. L. R. 783 1 

D. L. R. 107 ; 1 W. W. R. 452.— CAN. 

360 iv. -.] — A drover of sheep 

haa sufficient possession as bailee to 
maintain trover as against a wrong-doer. 
— Bennett v. Flood U864), 3 N. S. W. 
S. C. R. 158.— AUS. 

360 V. Replevin.] — Qu. ; whether 

the bailee of a chattel can maintain an 
action of replevin, & if he can, whether 
it is necessary that he should have the 
actual possession of the chattel at the 
time of tlio seizure. — Butler v. Bridge 
(1841), 3 I. L. R. 464 ; 1 Leg. Rep. 245. 
— IR. 
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bound to repair. The horse, from the bad state 
of the fence, fell from one field into the other, & 
was killed : — Held : pltf., though a gratuitous 
bailee, might maintain an action against deft. & 
recover the value of the horse. — Booth v. Wilson 
<1817), 1 B. & Aid. 59 ; 106 E. R. 22. 

Annotations : — Consd. The Wiukfleld, [1902] P. 42, C. A. ; 
Holgrate v. Bleazard, [1917] 1 K. B. 443. Refd. Bames v. 
Ward (1850), 9 0. B. 392 ; Lawrence t>. Jenkins (1873), 
L. R. 8 Q. B. 274 ; Claridffo v. South Staffordshire Tram. 
Co.. [18921 1 Q. B. 422. Mentd. Sneosby v. L. & Y. Ry. 
Co. (1874). L. R. 9 Q. B. 263. 

364. .}- 7 -In the case of the simple 

bailment of a chattel, without reward, it may be 
recovered in trover, either by the bailor or the 
bailee, if taken wrongfully out of the bailee's 
possession. — Nicolls v. Bastard (1835), 2 Or. M. 
.& R. 659 ; 1 Gale, 295 ; sub nom. Nicholls v. 
Bastard, Tyr. &> Gr. 156 ; 5 L. J. Ex. 7 ; 150 
E. R. 279. 

Annotation : — ^Beld. Gadsden u. Barrow (1864), 9 Exoh. 
614. 

365. Hirer may sue for negligence.] — 

Pltfs. hired a chariot for the day, appointed the 
coachman, & furnished the horses : — Held : they 
were properly described as owners & proprietors 
of it, in a declaration against deft, for an accident 
arising from his servant’s negligence in driving 
against the chariot. — Croft v. Alison (1821), 4 B. 
^ Aid. 590 ; 106 E. R. 1052. 

Annotations : — Refd. Laugher v. Pointer (1826), 5 B. &; C. 
547. Mentd. Freeman v. Rosher (1849), 18 L. J. Q. B, 
340 ; Greenwood v. Seymour (1861), 30 L. J. Ex. 327, 
Ex. Ch. ; Seymour v. Greenwood (1861), 7 H. & N. 355, 
Ex. Ch. ; UdoUti. Atlierton (1861), 7 H. & N. 172 ; Limpus 
r. London General Omnibus Co. (1862), 1 H. & C. 526, 
Ex. Ch. 

300 , Bailor with limited interest — Bailor 

acting improperly.] — ^Pltf. received a parcel from G. 
to book for London at the office of defts., common 
carriers. Pltf., instead of obeying his instructions, 
put the parcel into his bag, intending to take it 
to London himself. Lefts, having lost the bag : — 
Held : pltf. could not recover damages from them 
in rtjspect of the parcel. — Miles v. Cattle (1830), 
Bing. 743 ; L. & Welsh. 353 ; 4 Moo. & P. 630 ; 
S L. .T. O. S. O. P. 271 ; 130 E. R. 1467. 

367. Proof of title.] — Possession 

under a general bailment is sufficient to entitle 
a party to maintain trover against a stranger. 

The owner of furniture lot it to pltf. on hire, under 
the terms of a written agreement, pltf. placed it in 
a house occupied by the wife of a person who had 
become bkpt., &; it was seized by order of the 
assignees : — Held : pltf. might recover in an action 
of trover, without producing the agreement, 
although it was insisted that he had a mere qualified 
interest, which could not be proved without the 
production of that instrument. — Burton v. 
Hughes (1824), 2 Bing. 173 ; 9 Moore, C. P. 334 ; 
5 L. J. O. S. C. P. 241 ; 130 E. R. 272. 

Annotations: — Consd. The Winkfiold, [1902] P. 42, C. A.; 
Daniel u. Rogers, [1918] 2 K. B. 228, C. A. 

368. Bailee with limited interest — Laun.^ 

dress.] — The bailee of goods sending them by a 
oarrier to the bailor, e,g,, a laundress returning 
clean linen may sue the carrier for negligence. — 


Freeman v, Birch (1833), 3 Q. B. 492, n. ; 1 Nev. 
& M. K. B. 420 ; 114 B. B. 596. 

369. Infant bailee.] — ^The delivery of goods 

on a condition to an infant creates in him a special 
property which is so far recognised & protected by 
the law that he could bring an action, whilst the 
special property lasted, against any person de- 

S riving him of the goods (Cave, J.). — B. v. 

[cDonald (1885), 15 Q. B. D. 323 ; 52 L. T. 683 ; 
49 J. P. 695 ; 33 W. R. 735 ; 1 T. L. R. 465 ; 16 
Cox, O. 0. 757, C. 0. R. 

Annotation: — Mentd. R. v. Aehwell (1885) 16 Q. B. D. 190, 
C. C. R. 

370. Measure of damages — Costs paid to bailor.] 

— ^Pltf. hired a horse & cart from A., put them up 
at a livery stable, from which deft, obtained them 
by representing himself to be the owner, & then 
detained them. A. sued pltf. & recovered damages 
& costs : — Held : the taking by deft, was utterly 
wrongful & he was liable to pltf. for the value of 
the goods & also for the costs to which ho had been 
put. — ^P ritchard v. Buck: (1858), 1 F. & F. 404, 

371. .] — ^Where a man has temporary 

possession of an article, the ownership being in 
another, the bailee may maintain an action, but 
only for the real damage sustained by him in the 
deprivation of the possession. — Chinery v. Viall 
(1860), 5 H. & N. 288 ; 29 L. J. Ex. 180 ; 2 L. T. 
466 ; 8 W. R. 620; 157 E. R. 1192. 

Annotations: — Ezpld. Attack t». Bramwell (1863), 3 B. & S 
520. Apld. JoUnsou v, Stear (1803), 15 C. B. N. S. 330* 
Consd. Donald v. Suckling (1866), L. R. 1 Q. B. 585 ; 
Jolmaon v. L. Sc Y. Ry. Co. (1878), 3 C. P. D. 499. Distd. 
Mariner v. Florence (1878), 3 Q. B. D. 484, C. A. Refd. 
Hiort iJ. L. 6c N. W. Ry. Co. (1879), 4 Ex. D. 188, C. A. ; 
Rew V. Payno, Douthwaito (1.885), 53 L. T. 932 ; Arm- 
strong V. Allan (1892), 67 L. T. 417 ; London Joint Stock 
Bank v. British Amsterdam Maritime Agency (1910), 104 
L. T. 143 ; Belsizo Motor Supply Co. v. Oox, [1914] 1 K. B. 
244. 

372. -.] — The rule in respect of the measure 

of damages in trover by a bailee against a stranger, 
as contradistinguished from an action against a 
party having an interest in the goods, is that the 
bailee is only entitled to the value of his interest 
therein, the bailor being entitled to the residue 
(Brle, C.J.). — Turner v, Habdcastle G^®2), 11 
C. B. N. S. 683 ; 31 L. J. C. P. 193 ; 5 L. T. 748 ; 
142 E. R. 964. 

Annotations : — Consd. Johnson v. L. & Y. Ry Co. (1878), 
3 C. P. D. 499. Refd. The Winkflold, [1902] P. 42, C. A. ; 
Royal Mail S.S. Co. v. MacIntyre (1911), 16 Com. Caa. 
231 ; Eastern Construction Co. v. National Trust Co. Sc 
Schmidt, [1914] A. C. 197, P C. 

373. Value of chattel.] — In an action 
against a stranger for loss of goods caused by his 
negligence, the bailee in possession can recover the 
value of the goods, although he would have had a 
good answer to an action by the bailor for damages 
for the loss of the thing bailed. Clmidge v. South 
Staffordshire Tram. Co. No. 314:, post, overd. 

The position, that possession is good against a 
wrongdoer & that the latter cannot set up the 
jus tertii unless he claims under it, is well estab- 
lished in our law, & really concludes this case 
against the resps. A long series of authorities 
establishes this in action of trover «fe trespass at 


873 i. Measure of damages — FaZwe of 
chattel .] — A halloo for hire iu possossion 
may recover, in an action against a 
f»tr anger, the full value of an injury done 
to the cliattel, & not merely damages 
proportioned to his temporary interest 
as bailee. — ^M anoan v. Oox, 2 J. R. 
N. S. 264. — N.Z. 

873 11. -.1 — ^Pltfs. were bailees 

of a scow belonging to a co. who were 
dloUverlng building material at pltfs.* 
wharf. Pltfs., by their contract with 
the oo., were to be rt^sponslble for any 
damage done to it while tied up at their 

J. — ^VOL. m. 


wharf. The oo. wore also delivering 
other material at the same wharf, & P. 
agreed w^th the oo. to tow their scows 
from their own wharf to pltfs.’ wharf Sc 
to tie them up there securely, at a certain 
speciflod rati per scow. While the 
scow which had been tie! up at pltts.* 
wharf by the co. was In the custody of 
pltfs., P. brought in Sc tied up at the 
wharf one of the co.’s scows, under the 
above arrangement, bur. so negligently 
that It came in oouta^t with the scow in 
the custody of pltfs.. Sc injured it. Pltfs. 
procured temporary repairs to be made 
to the injured scow. Sc brought an action 


to recover the cost of the repairs Sc con- 
sequent demurrage. Sc also th3 cost, to 
be incurred, of making permanent re- 
pairs : — Hetd : pltfs., as bailees, were 
entitled to recover from P. damages 
based upon the whole injury done to the 
soow, as if they were the actual owoers 
of the scow, or had already reimbursed 
the owners. Sc notwithstanding that the 
money had not yet boon expended in 
making the permanent rep u rs. — 
CoTTov Oo., Lro. r. Coast Qcauribs. 
Ltd. Sc PATTERSOhf (1913), 24 W. L. R, 
288 ; 4 W. W. R. 142 ; 11 D. L. R. 219. 

CAN. 
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Bailmbnt. 


Sect 2 •—Rights and ohUgaiiona as regards third 
p arlies : Sulhsects. 2, § dS: 4.] 

the suit of a possessor. The principle being the 
same, it follows that he can equally recover the 
whole value of the goods in an action on the case 
for their loss through the tortious conduct of the 
deft. It involves this also, that the wrong-doer 
who is not defending under the title of the bailor 
is quite unconcerned with what the rights are 
between the bailor & bailee, &> must treat the 
possessor as the owner of the goods for all purposes 
quite irrespective of the rights & obligations as 
between hun & the bailor (CoixiKS, M.R.). — The 
W iNKFlELD, [1902] P. 42 ; 71 L. J. P. 21 ; 86 
L. T. 668 ; 60 W. B. 246 ; 18 T. L. B. 178 ; 46 
Sol. Jo. 163 ; 0 Asp. M. L. C. 269, C. A. 

Annotations : — Befd. Glonwood Lumber Co. v. Phillips, 
[1004] A. C. 405, P. C. j Plasycoed Collieries Co. v. Partridgre, 
Jones (1912), 81 L. J, K. B. 723 ; Eastern Construction 
Co. V. National Trust C^. 8l Schmidt, [1914] A. O. 197, 
P, O. 

874* -• J^The owner of a horse delivered 

it to pltf., an auctioneer, for sale, with liberty to 
use it until sold. The horse was injured, whilst 
being driven along a highw'ay, by deft.’s negli- 

C ce ; — Held : pltf., being under no liability to his 
or for the injury, could not recover the diminu- 
tion in the value of the horse. — C labidge v, Sohth 
Stafpobdshibe Teamway Co., [1802] 1 Q. B. 422 ; 
61 L. J. Q. B. 603 ; 66 L. T. 666 ; 66 J. P. 408 ; 8 
T. L. B. 263, D. C. 

Annotations: — FoUd. Brown v. Hand-in-Hand Fire Insce. 
Sot*. (1896), 11 T. L. R. 538. Dbtd, Meux «. G. B. By. Co., 
[1895] 2 Q. B. 387, C. A. Overd. The Wlnkheld, [1902] 
P. 42, 0. A. 

876. Where bailor has transferred owner- 
ship to wrong-doer.] — If, before action brought 
by the bailee against a wrong-doer, the bailor has 
clothed that wrong-doer with the ownership of the 
goods, the bailee cannot recover from the wrong- 
doer, thus converted into the true owner, the full 
value of the goods, no more then he could recover 
their full value from the bailor himself. In such 
w action the deft, would not be setting up a 
jus ieriii, but, as donee or assignee of the iertivst 
a jus sui (Lord Atkinson). — EastT':kn Construc- 
tion Co., Ltd. v. National Trust Co., Ltd. & 
Schmidt, [1914] A. C. 197 ; 83 L. J. P. C. 122 ; 
110 L. T. 321, P. C. 

376. Goods delivered by bailee to wrong party — 
Whether bailee can sue for money paid to bailor.] — 

Goods came to a wharfinger’s consigned to A. : B., 
believing them to be meant for himself, carried 
them from the wbai*f, & used them, before he dis- 
covered the mistake : — Held : the wharfinger after 
paying A. the value of the goods could not main- 
tain an action against B. for money paid to 
recover the amount. — Siixs v. Laing (1814), 4 
Camp. 81, N.P. 

877. Hire of steamer — Right to exclude third 
party.] — Deft, hired a steamboat for an excursion 
to B., the owner’s captain navigating the vc ssel : — 
Held: deft, had not such a possession as to justify 
him in forcibly turning out a stranger, whom the 
captain had allowed to come on board. — Dean v. 
Hogg (1834), 10 Bing. 345; 4Moo. &S. 188; 3L.J. 
0. P. 113 ; 131 E. B. 937. 


Annotations : — Befd. Fenton v. City of Dublin Steam Packet 
Go. (1838), 8 Ad. & El. 835 : R. v. Sherard (1863), 33 
L. J. M. C. 6 ; The Great Baetem (1868), L. R. 2 A. & E. 
88 r Hoads v. Trumpington Overseers (1870), L. R. 6 
Q. B. 58. 

878. Third party wrongfully using chattel.^ 

An action may be maintained by a person, who has 
hired a railway truck to carry his cattle, agednst a 
third person for wrongfully putting his cattle in, 
so crowding & crushing pltf.’s cattle. — Baynob 
V. CniLDS (1862), 2F.&F. 776, N. P. 

379. Sub-charterers of ship-^Possessory interest 
— Collision — Loss of freight.] — Pltfs., sub-ohar- 
terers of a steam vessel which sank with her cargo 
after collision with defts.’ vessel, sued defts. for the 
bill of lading freight which (but for the negligence of 
those in charge of defts.* vessel) they would have 
earned if the voyage of the chartered vessel had 
been completed : — Held : pltfs. had a sufficient 
possessory interest in ship « cargo to entitle them, 
as bailees, to maintain the action, the evidence 
showing that the contract of carriage was between 
pltfs. & the shippers of the cargo, pltfs. taking 
delivery of the goods from the shippers, putting 
them on board, & signing the bills of lading in their 
own name, & on their own behalf, as principals. — 
The Okehampton, [1913] P. 173 ; 83 L. J. P. 6 ; 
110 L. T. 130 ; 29 T. L. B. 731 ; 12 Asp. M. L. C. 
428, C. A. 

See^ further^ Shipping Navigation. 


Sub-sect. 3. — Bights op Third Pabtibs against 

Bailor. 

380. Warranty of fitness — No obligation to keep 
fit.] — Although a person who supplies another 
with a machine which, from the nature of the thing, 
he must, or ought to know, will he used by third 
persons, is under an obligation to those third 
persons to sec that the machine is, at the time it is 
supplied, in a state reasonably fit for the purf)ose 
for which it is intended, he is not under any obliga- 
tion to them to keep &- maintain it in that condi- 
tion. — Hopkins v. Great Eastern By. Co. (1896). 
60 J. P. 86 ; 12 T. L. B. 26, C. A. 

3 gl, Knowledge of purpose of hiring.] — 

Consignees of wheat employed a dock co. to unload 
the wheat , &- supplied sacks, hiring them from deft., 
who knew the purpose for which tlie sacks were 
required. I’ltf., who was working for the dock 
co. in unloading the vessel, sustained injuries 
caused by the breaking of a defective sack ; — 
Held: the county ct. judge was wrong in non- 
suiting pltf. — Hawkins v. Smith (1896), 12 
T. li. B. 632. 

382. .] — Male pltf. hired from deft., a 

livery stable keeper, a landau with a horse A; 
driver for the purpose of taking a drive. His wife 
accompanied ^ him in the carriage. The horse 
showed considerable signs of restiveness when 
meeting motor cars, & when passing a traction 
engine shied & became unmanageable, & the 
carriage was upset & both husband & wife were 


876 i. Goods delir ered by bailee to utong 
party — Whether bailee can sve for money 
paid to bailor,)r-A, received a Logsliead 
of sverar to be stored in his warehouse. 
It belonged to B., but through mistake 
was delivered to C., who claimed it. B. 
convinced A. that he had made a mis- 
take in delivering it to C., & A. paid B. 
the price of the sugar ; — Held : A. need 
not declare specially, but could recover 
against C. for money paid. — Kitson v. 
Short (1848), 4 U. C. fe. 220.— CAN. 


PART IV. SECT.: 2, SUB-SECT. 8. 

881 1. Warranty of fitness — Injvry to 
servant of hirer.] — ^Pltf. was a workman 
In tbe employment of the hirers, under 
a hire-purchase afireement, of a refri- 
gerating plant, which was hired from 
defts., A sulTered personal injuries owing 
to a defective cylinder : — Held : pltf. 
entitled to recover damages from defts. 
— Nokkp V . Kent Co. (1913). 23 

O. W. R. 771: 4 O. WT. N. 6(15 ; 9 
D. L. R. 772.— CAN. 


881 ii. .1 — The owner of ma- 
chinery rented to an independent jobber, 
under an agreement that he (the owner) 
will keep it in repair, who has it ex- 
amined for that purpose almost de^y 
by his superintendent, thereby retains 
the care of it, & is liable for any damage 
caused to one of the jobber’s workmen, 
through its being dangerous & not pro- 
vided with accessories for tbe protec- 
tion of those who use it. — Despxkoib u, 
Frothinobah & Workman, Ltd. 
(1914), Q. R. 46 S. C. 93 ; 19 ©.[LfR. 
806.— CAN. 
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injured. In an action by the husband Sc wife to 
recover damages for the injuries, the jury found 
that deft, ought to have known, if he had used 
proper care, that the horse was unsafe to be sent 
out with the carriage, but that the driver was not 
negligent. Deft, upon these findings, while 
admitting liability to the husband, contended that 
he was not liable to the wife : — Held : (1) as deft, 
ought to have known of the vicious propensity of 
the horse, he was in the same position as if he had 
known, & it was his duty to the wife, who he must 
have contemplated would use the carriage, to warn 
her of the dangerous character of the horse ; 
(2) this duty arose independently of contract, Sc 
deft, was liable to the wife ; (3) deft, was liable to 
the wife upon the ground that, as he kept control 
of the carriage Sc accepted her as a passenger there- 
in, he was under a duty to use reasonable care to 
carry her safely Sc for that purpose to provide a 
proper horse. — Whitk v, Steadman, [1913] 3 K. B. 
340 ; 82 L. J, K. B. 840 ; 109 L. T. 249 ; 29 
T. L. R. 663. 

Annotation : — Distd. Bates r. Batey, [1913] 3 K. B. 351. 

383. Negligence of hirer In use of chattel.}-— 

Deft., the owner of a traction engine, to which his 
name Sc address were affixed, as required by 
Locomotives Act, 1865 (c. 83), s. 17, let same for 
three months. Through the negligent manage- 
ment of the engine, whilst it was being used upon a 
highway by the hirer, personal injuries were occa- 
sioned to pltf., who was being driven in a carriage 
upon the highway : — Held : deft, was not liable in 
respect of such injuries. — Smith v, Bailey, [1891] 
2 Q. B. 403 ; 60 L. J. Q. B. 779 ; 65 L. T. 330 ; 50 
J. P. 116 ; 40 W. R. 28, C. A. 

Annotations : — Mentd. .Smith v. General Motor Cab Co., 

[1911] A. C. 188, H. L. ; Kemp v. EUsha, [1918] 1 K. B. 

228, O. A. 

Negligence of servants of owner or hirer.] — 

See Master & Servant. 

384. Damage done by horse sent to breaker.] — 

The owner of a horse sent him to a breaker to break 
him into liarness ; the breaker drove the horse 
along a public road, when it ran away, knocked 
down Sc damaged pltf. : — Held : an action would 
not lie against the owner for such damage, even 
though it was alleged in the declaration that the 
horse was in the possession of deft., & he pleaded 
only “ not guilty.** — Smith v, Thorpe (1850), 10 
L. T. O. S. 65. 


Sub-sect. 4. — Rights op Third Parties against 

Bailee. 

385. Liability to true owner. — Bailee no better 
title than bailor.] — A bailee can claim no higher 
title to the possession of goods than could his 
bailor ; nor can he claim, as against the right owner 
of the goods, to hold them until he receives instruc- 
tions from liis bailor, or an indemnity from the 
right owner. 

The captain of a ship, who had taken goods on 
freight, Sc claimed, though wrongly, to have a lien 
upon them, delivered them to a bailee. The real 
owner demanded them of the latter, who refused 
to deliver them without the directions of the bailor : 
— Held : the bailor not having a lion upon the goods, 
the refusal by the bailee was sufficient evidence of 
a conversion. 

A bailee who forbears to interplead. Sc makes 
himself a party by retaining the goods for the 
bailor, must stand or fall by the bailor’s title (Lord 
Tenterden, C.J.). — Wilson v, Anderton (1830), 
1 B. & Ad. 460 ; 9 L. J. O. S. K. B. 48 ; 109 E. R. 
855. 

Annotations : — Conid. CatteraU v. Ken^n (1842), C Jur. 507 ; 

Lee V. Bayes (1856), 18 C. B. 599 ; Wetberman v. London 


Sc Liverpool Bank of Oommoroo (1914), 31 T. L. H. 20. 
Retd. Skinner v, Lambert (I860), 16 L. T. O. S. 244, N. P. ; 
The Tigress (1863), Brown. Sc Lush. 38 : Bold. Biddle o. 
Bond (1865), 6 B. &; S. 225. Mentd. Hawkes v, Dunn 
(1831), 1 Tyr. 413; Marshall o. Newsom (1843), 7 Jur. 
991 ; Thome e. Tilbury (1858), 31 L. T. O. S. 206 ; Glyn, 
Mills, Currie v. East Sc West India Dock (1880), 5 
Q. B. D. 129. 

386. '.] — ^A warehousoman having 
goods in his custody parted with some of them by 
order of the depositor, after notice of an adverse 
claim, but before the bill filed. The adverse claim 
being substantiated : — Held : the warehouseman 
was liable in damages to the true owner Sc the ct. 
had jurisdiction to direct an inquiry as to damages 
in respect of the goods so parted with. — Schots- 
MANS r. Lancashire Sc Yorkshire Ry. Co. (1806), 
L. R. 1 Eq. 349 ; 35 L. J. Oh. 100 ; 13 L. T. 733 : 
12 Jur. N. S. 42 ; 14 W. R. 270 ; 2 Mar. L. 0. 300 ; 
revad, without affecting this point (1867), 2 Oh. 
App. 332, L.O. Sc L. J. 

Annotation: — Mentd. Bemdtsou v. Strang (1867), L. R. 4 
Eq. 491. 

387. —Certain cases of wine were 

ordered by L. of pltf. Sc were shipped by pltf. con- 
signed to L., who deposited the bill of lading with 
deft., a wharfinger, with directions to take delivery 
& warehouse the wine on L.’s account. The wine, 
on its arrival, was entered at deft.'s wharf in L.’s 
name, subject to a stop for the freight. L. after- 
wards refused to accept the wine, on the ground 
that it was not according to contract ; pltf. agreed 
to take it back, Sc L. promised to send a delivery 
order to enable pltf. to obtain it, but on the same 
day L. indorsed the bill of lading to M., which M. 
took to deft.’s wharf & procured a transfer of the 
wine into his own name. Pltf, was afterwards in- 
formed by L. that the wine was at the disposal of 
pltf., but subject to charges amounting to 
il7 14a. 9d. Sc £5 for loss of profit. At an interview 
between M. & pltf., M, offered to give up the wine 
on payment of the above sums. Pltf. tendered 
the former sum, which M. would not accept. 
Pltf.’s attorney afterwards offered to deft, to pay 
all charges, to indemnify him against the claim 
of any other person. Deft, refused to deliver the 
wine to pltf., alleging that he had given warrants 
to M. The wine was ultimately delivered to a 
third person by M.’s order. M. hail in fact paid 
the freight', Sc obtained warrants to him or his 
order. The jury found that the transaction 
between M. Sc L. was colourable Sc with knowledge 
on the part of M. of the intention of L. to deprive 
pltf. of the wine: — Held: (1) deft, received the 
wine as bailee to L., & after the payment of the 
freight could have no better title than his bailor ; 
(2 ) by the finding of the jury M. had no better title 
than L. ; (3) as pltf. had tendered the amount of 
charges both to M. & deft,, pltf.’s title was as valid 
against deft, as it would have been against L,, Sc 
deft, was liable to pltf. for the value of the wine. — 
Batgt V. Hartley (1872), L. R. 7 Q. B. 694 ; 41 
L. J. Q. B. 273 ; 26 L. T. 968 ; 20 W. R. 899 ; 1 
Asp, M. L. C. 337. 

Annotations : — Reid. Ancona v, Rogers (1876), 46 L. J. Q. li- 
121, 0. A. : Glyn, Mills, Ourrlo t?. East Sc West India Dock 
Co. (1880), 5 Q. B. D. 129. 

388. Conversion — Setting up bailor’s title.] 

— Where a bailee sets up or relies upon the title of 
his bailor, in answer to a demand made by the true 
owner of the goods, his refusal is evidence of a 
conversion by him. 

A. lost a horse Sc found it at R.’s stable, but R. 
refused to deliver it up, Sc said it belonged to B., & 
then both B. Sc R. renased. Afterwards B. said he 
bought it at X.’s (not being market overt), which 
turned out to be true. A. then offered R. Sc B. 
separately an indemnity if they would deliver the 
horse up, but R. refused to let it go. Sc B, said he 
left the matter entirely to R. In an action of 

1 2 
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Sect. 2 . — Rights and obligations as regards third 
parties : Svb-secU 4. Sects. 3 cfi? 4.] 

trover against B. & R. — Held : there was sufficient 
evidence of conversion by R. — Lee v. Bayes & 
Robinson (1856), 18 0. B. 699 ; 27 L. T. O. S. 157 ; 20 
J. P, 694; 189 B. R. 1504; sub nom. Lee v. 
Robinson & Bayes, 26 L. J. 0. P. 249 ; 2 Jur. N. S. 
1093. 

Annotalions : — Mentd. Hargrreave v. Spink, [1892] 1 Q, B. 

25 ; Clayton v. he Roy. [1911] 2 K. B. 1031, C. A. 

389. Person for whom benefit of bailment in- 
tended — ^May sue bailee.] — A. being indebted to C., 
& B. to A., it was agreed between A., B. & C. that 
B., in discharge of his debt to A., should discharge 
the debt of A. to 0. by delivering to C. certain 
goods in B.’s possession belonging to A. B. did 
not deliver the goods to 0., but after A.’s death con- 
verted them to his own use : — Held : 0. could sue 
B. for conversion. 

If a man bails goods to one, to bail them over to 
another, if he to whom this bailment was thus 
made, contrary to the trust in him reposed, does 
not deliver them over, as he was to have done, but 
converts them to his own use, he has by this 
deceit made himself liable to an action, both of the 
first bailor, A; also of the party to whom they were 
to have been bailed over, & cither of them may well 
have his action against him for this. And not- 
withstanding the third person here, to whom the 
goods ought to have been bailed, had never the 
possession of them, yet this conversion & non- 
leasance, of that which he ought to have done, is 
a wTong, & very prejudicial to C., the tliiril person. 
For this wrong & prejudice, he may have his action 
upon the case, as well as the first bailor. But both 
of them shall not have their actions. But he that 
first begins his action, shall go on with the same 
{per Cur.). — ^Plewellin v. Rave (1610), 1 Bulst. 
68 ; 80 E. R. 769. 

AnnotatUms : — ^Reid. Tollit v. Shenstone (1839), 7 Dowl. 

455. Mentd. Atkin v. Barwick (1719), 1 Stra. 165. 

390. — If one man give money to 

another to pay it over to a third person, the cestui 
que use maintain either an action of debt or 
account against the bailee for the recovery of it. — 
JlARRTS V. De Bervoir (1624), Cro. .Tac. 687 ; sub 
nom. Squire’s Case, Beni. 144 ; 79 B. R. 596. 
Ann/ytation .* — ^Betd. Atkin v. Barwick (1719), 1 5?tra. 165. 

391. Cestui que trust — Trust deed — Bailee of 
trustee.] — ^A cestui que trust cannot maintain 
detinue for the deed, under which he claims, 
against a bailee of the trustee. — Poster v. Crabb 
(1852), 12 0. B. 136 ; 21 L. J. C. P. 189 ; 16 Jur. 
835 ; 138 E. R. 863. 

Annotations : — Ezpld. Wriglit v. Robotham (1886), 33 Ch. D. 

106, C. A. Refd. Taylor v. Sparrow (1863), 4 GiflP. 703 ; 

Iicathos V. Loathes (1877), 36 L. T. 646. 

392. Liability for injury to third party — Negli- 
gence.]— ^A. borrowed of B. a horse & chaise, & 
went in it, accompanied by C., on an excursion of 
pleasure, C. driving. By C.’s mismanagement 
the horse & chaise were driven against A? injured 
plif.’s horse : — Held : an action on the case might 
be maintained for the injury against A., on a 
•declaration charging that he was possessed of & 
driving the horse & chaise, Sc that by his negligent 
driving the injury was occasioned. — Wheatley v. 
Patrick (1837), 2 M. & W. 650 ; Murp. &: H. 183 ; 
0 L. J. Ex. 193 ; 150 E. R. 917. 

Annotation: — ^Digid. Samaon v. Aitchlson, [1912] A. C. 844, 

I*. 0. 

ScBy further, Nboligenob. 


Sect. 3.— STATUTE OF LIMITATIONS. 

See No. 338, ante; Limitation of Actions. 


Sect. 4.— JOINT BAILORS AND BAILEES. 

393. Joint bailment — What constitutes.] — ^A box 

containing goods, some of which were the property 
of A., & some the property of B., was delivered on 
their behalf by a third person at a railway station, 
to be carried from W. to L. The box was addressed 
to A., & was received by him in L., & he paid the 
carriage : — Held : there was evidence of a joint 
bailment, in respect of which a joint action might 
be brought by A. & B. for the loss of the goods. — 
Metcalfe v. London, Brighton & South Coast 
Ry. Co. (1858), 4 0. B. N. S. 307 ; 27 L. J. 0. P. 
333 ; 31 L. T. O. S. 166 ; 4 Jur. N. S. 487 ; 6 W. R. 
593 ; 140 E. R. 1102. 

Annotations : — Mentd. Vaughton v. L. & N. W. Ry. Co. 

(1874). L. R. 9 Exch. 93 ; M’Queen v. Q. W. Ry. Co. 

(1875), L. R. 10 Q. B. 569 ; Sbaw v. G. W. Ry. Co., [1894] 

1 Q. B. 373. 

394. Demand by one — Trover.] — If a thing 

be deposited by one, with the authority of another, 

received by the bailee, to keep on the joint 
account of the two, one alone cannot lawfully 
demand it without the authority of the other, so as 
to maintain trover upon the bailee’s refusal to 
deliver it. 

It was agreed between the assignor & assignee of 
a lease that, to save tiie expense of a counterpart, 
it should be deposited in the hands of a third person, 
& the assignee delivered it to the bailee to keep, 
but without mentioning that it was on the' joint 
account, & no communication was made of the 
deposit tt> the assignor, who never interfered 
furtlier in the matter. Deft, afterwards (with the 
privity of the bailee, who acted as his agent) pro- 
cured an illegal & void conveyance of the property 
in it from the assignee : — Held : the assigne^e or 
his legal representatives might alone maintain 
trover for it, after demand & refusal. — M ay v. 
Harvey (1811), 13 East, 197 ; 104 E. K. 34.5. 

395. .] — Pour x>ariTiers pledged 

goods with deft., with a power of sahi, a« 
security for repayment of an advance made 
by deft, to them. Afterwards the partnership was 
dissolved, & the property of three of the four 
partners vested in pltf. under several deeds of 
assignment. Phf., without autliority from the 
fourth partner, tendered deft, the amount for 
which the goods were a security, &; demanded the 
whole of the goods. Deft, refused to deliver the 
goods to pltf. : — Held : the refusal by deft, was 
not such a conversion of the goods as would entitle 
pltf. to maintain an action of trover against deft. — 
Harper v. God.sell (1870), L. R. 5 Q. B. 422 ; 39 
L. J. Q. B. 185 ; IS W. R. 954. 

Annotations : — Mentd. Hawksloy v. Outram, [1892] 3 Ch. 

359, C. A- ; Jacobs v. Morris, [1901] 1 Ch. 261. 

396. Detinue.] — Whore several joint 

owners of a chattel deliver it to a third person, he 
may detain it until all the joint owners require 
him to return it. If some of them ask him to 
return it, others desire him to keep it, the bailee 
is not liable to an action at the suit of those who so 
ask for a return. If that were not so, each might 
have an action & so the bailee might be harassed 
with as niany actions as there were joint owners. 
If two joint owners of a chattel concur in depositing 
it with a third person, one alone cannot by demand 
ing it entitle himself to bring detinue for it (Maule, 
J.j. — Atwood v. Ernest (1853), 13 0. B. 881 ; 22 
L. J. C. P. 225 ; 21 L. T. O. S. 185 ; 1 C. L. 11. 
738; 138 E. R. 1449; sub nom. Attwood v. 
Ernest, 17 Jur. 003 ; 1 W. R. 436. 

397. .] — One of two persons, 

who have equal rights to a chattel, cannot bring an 
action at law in detinue against the holder without 
the other (Cotton, L.J.).— Wright v. Robotham 
( 1886), 33 Ch. D. lOG ; 55 L. J. Oh. 791 ; 65 L. T. 
241 ; 34 W. R. 608, 0. A, 
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398. Delivery to one.] — ^Action by J., 

6 two other pltfs. on a contract, on tlie deposit of 
goods by the three pltfs. with deft., not to give 
them up without the joint order of the three pltfs. 
Breach, that they were given up without the joint 
order. Plea, that they were given up to J., one of 
present pltfs., at his request : — Held : a good plea, 
for J. being disabled from suing for what he him- 
self procured, could not at law sue, though joining 
other pltfs. with him. — Brando v, Scott (1857), 

7 E. & B. 234 ; 26 L. J. Q. B. 163 ; 28 L. T. O. S. 
264 ; 3 Jur. N. S. 362 ; 3 W. R. 235 ; 119 E. R. 
1234. 

Annotaiion : — Mentd. Smith v. Johnson (1858). 3 H. &; N. 
222 . 

Persons suing themselves, see, generally, Action, 
Vol. I., pp. 43, 44. 

399. .] — If any inconvenient 

consequence arise to deft, from detaining the pro- 
perty of joint owners, it might have been avoided 
by giving it up to any one of them (Lord Denman, 
C.J.). — Broadbent V, Ledward (1839), 11 Ad. & 
El. 209 ; 113 E. R. 395. 

Annotation: — Reid. Mason v. FameU (1844), 1 Dow. & L. 
570. 


400. Mortgagor & mortgagee.] — If 

deeds are deposited with A. by mtgor. & mtgee., 
before the condition broken, A. is trustee for the 
mtgor., afterwards for the mtgee, ; & if A. deliver 
them to the mtgee., equity will not decree them to 
be delivered to the mtgor. — ^A non, (undated), 2 
Eq. Cas. Abr. 284 ; 22 E. R. 239. 

401. Joint bailees — ^Liability for negligence.] — 
In an action against two, for negligently driving a 
chaise, if the two have hired it jointly, & were 
jointly in the possession of it, both are liable for 
the accident. It is otherwise if it belonged to one 
only, & the other was merely a passenger. — D avey 
V. Chamberlain (1803), 4 Esp. 229, N.P. 

402. Partners.] — If two partners hire 

a horse & cart for the pu^oses of their business, & 
one of them, while driving the cart in the usual 
course of their business, negligently injures the 
horse & cart, both partners are responsible to the 
person from whom they have hired the horse & 
cai*t {per CuR.). — Coup^j Co. v. Maddick, [1891] 2 
Q. B. 413 ; 60 L. J. Q. B. 676 ; 65 L. T. 489 ; 56 
J. P. 39, D. C. 

Annotations: — Mentd. Cheehire v, Bailey (1904), 74 L. J. 

E. B. 176, C. A. ; Sanderson v. Collins, [1904] 1 E. B. 628, 

C. A. 

denoe showed that he was wrong:'— 
Held : defts. were jointly liable for the 
value of the horse. — Morris v, Armit 
(1887). 4 Man. L. R. 152.-'CAN. 


PART IV. SECT. 4. of the horses, shot one of them, alleging 

that it was diseased. Before the 
401 i. Joint hailMS — LiahilUv forneoli- shooting pltf. informed such deft, that 
genceJ — Delta, liired from pltf. a team the horse was not diseased. Deft, acted 
of horses. One of defts., having control on his own opinion merely, & the evi- 
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Part I. — Constitution and General Position of Banks. 


Sect. 1.— THE BANK OF ENGLAND. 

Sub-sect. 1. — Constitution and History. 

1. Establishment 6c development of bank.] — 
Bane of England v. Anderson, No. 77, post. 

2. Branch of bank — Notice to head oillce Is notice 
to branch.] — Willis v. Bank of England, 
No. 299, post. 

See, further, Part II., Sect. 1, sub-sect. 3, A, post. 


Sub-sect. 2. — Transfer op Stock. 

A. In General. 

3. General principle.] — The Bank does not pro- 
fess to hold money in trust for anybody. There is 
nothing in their Act or charter constituting them 
trust/ees for that purpose. If the Bank volun- 
tarily enters in its own books a trustee’s account, 
it mav, in certain circumstances, become liable for 
the obligation of those trusts. But the Bank is 
merely a public servant, & is generally under the 
obligation to transfer the fund to the person in 
whom it is vested. Therefore, unless the bank 
choose to invclv(i themselves in any transaction, 
there is nothing to implicaic them. The only w.ay 
in which they c.an be affected is by giving them 
distinct notice of a liability to which the stock is 
made subject (Pollock, C.B.). — IIumberstone v. 
Chase (183b) 2 Y. & C. Ex. 209 : 100 E. 11. 373. 

4 , Effect of National Debt Act, 1870 

(c. 71).] — The transfer of stock in the public funds 
is r(‘gulaf.ed by Act of Parliament, & the statutory 
mode of transfer is by an instrument in the books 
of the Bank to be signed bj^ the transferor. Al- 
though the above Act recognises an acceptance by 
t lie transferee, yet it^ does not make that acceptance 
necessary or essential, for s. 22 provides that “ the 
pei*son to whom a transfer is so made may, if he 
thinks fit, underwrite Ids acceptance thereof” 
(Cotton, L.,7.). 

The transfer of st ock & tlie rights of stockholders, 
?.e., of persons in whose names the stock is stand- 
ing, depends partly on gen(*ral principles & partly 
on t he abov(^ Act. By this stat. a transferee of stock 
prhnd fade acqnires the legal tit le to it ; if liis 
transferor had himself a good tit le t-o the stock & a 
right to transfer it, & has transferred it, the 
transfer cannot be treated by him or by the Bank 
as a nullity. Nor is there any method by which the 
transferor can get back his stock without the con- 
<;urrent5e of the transferee or sotne order of a com- 
Tx'tent ct. requiring him to execute a retransfer. 
Formal acceptance by the transferee of the transf or 
to him is not necessary to complete his legal tith^ 
{see s. 22). Although a donee may dissent from & 
thereby render null a gift to him, yet that gift to 
him of property, whether real or p(*rsonal, by deed, 
vests the property in him subject to his dissent. 
The same principle is applicable to transfers of 
stock in the books of the Bank of England. If the 
assent of llie transferee were necessary to complete 
his legal title, the Legislature would not have made 
his formal acceptance of a transfer to him un- 
necessary, as it has done by the sect, to which I 
have already alluded. It would be very embar- 
rassing to the Bank if acceptance of a transfer were 
necessary, & yet that no evidence of it in their 
books should be so (Bindley, L.J.).— Standing v. 
Bowbing (1885), 31 Ch. D. 282 ; 65 L. J. Oh. 218 ; 
64 L. T. 191 ; 34 W. R. 204 ; 2 T. L. R. 202, C. A. 
Annotations : — Befd. Re Arbib 8c Class's Contract, fl891J 1 

Ch. 601, C. A. Mentd. London &; County Banking Co. v. 

London & River Plate Bank (1888), 21 Q. B. D. 535, C. A. ; 

Re Blake, Blake v. Power (1889), 60 L. T. 663 ; Re Weston, 


Davies v Tagart, [19001 2 Ch. 164 ; Mallott v. Wilson, 
[19031 2 Ch. 494 ; Re Howes, Howes v. Platt (1905), 21 
T. L. R. 501. 

See, further. Revenue. 

B. By Executors and Trustees, 

5. Executor — With no beneficial interest — 
Right to have transfer.] — Qu : whether exors., who 
take no beneficial interest & have no debts to pay, 
are entitled to have the stock of their testator trans- 
ferred to their names. — R. v. Bank of England 
( 1780), 2 Doug. K. B. 524 ; 99 E. R. 334. 

Annotations : — ^Mentd. R. v. Severn & Wyo Ry. Co. (1819), 2 
B. & Aid. 646 ; R. v. Hopkins (1811), 1 Q. B. 161 ; Re 
Nathan, H. v. 1. R. Comrs. (1884), 12 Q. B. D. 461, G. A, ; 
R. V. Lamboarn Valley Ry. Co. (1888), 22 Q. B. D. 463. 

0 , Bequest to, for life — Purchase of 

interest in remainder by executor — ^Refusal to 
transfer. ] — ^Bequest of stock to exor. for life, 
remainder to W. Th(3 exor. having bought W.’s 
reversionary interest, 8c the bank refusing to allow 
a transfer, the ct. ordered a transfer to be made, 
but gave the Bank their costs. — P earson v. Bank 
OP England (1789), 2 Bro. G. C. 529 ; 2 Oox, Bq. 
Gas. 175 ; 29 E. R. 290, L.G. 

Annotaiimis : — Apld. Austin v. Bank of England (1803), 8 
Ves. 522. Gonsd. Franklin v. Bank of England (1826), 1 
Rnss. 575. 

7 . Life interest relinquished — Refusal 

to transfer.] — Specific bequest of stock to an extrix. 
for life, & after her death to her daughter abso- 
lutely at twenty-one : — Held : the Bank, resisting 
a transfer, according to an agreement to relinquish 
the life interest, without the direction of the ct., 
were entitled to costs. — A ustin v. Bank op 
England (1803), 8 Vos. 522 ; 32 E. R. 457. 

Amwtaiion : — Befd. Franklin v. Bank of England (1B2G), 
1 Hush. 575. 

8 . — — Bequest to, in trust — Transfer by 
executor to persons not entitled — Liability of 
bank.] — Batuk stock was specifically bequeathed 
to A. in trust to pay a bond debt to himself, & as 
to the rest for B. for life, remainder over. The 
trustee, being also exor., transferred to persons 
not entitled under the will : — Held : tlie Bank 
were not chargeable. — H artg.a v. Bank op Eng- 
land (1796), 3 Ves. 55 ; 30 E. R. 891. 

Annotations : — Distd. Austin v. Bank of England (1803), 8 Ves. 
522. il^ld. Bank of England v. Lunu (1809), 15 Vos. 569. 
Consd. Franklin v. Bank of England (1826), 1 Rush. 575. 

9 . Specific bequest— No assent by executor 

— Duty of Bank.] — Where the proprietor of stock 
in the public funds makes a specific bequest of it, 
the Bank must nevertheless allow the exor. to 
make a transfer of it, unless it be shown that he 
has assented to the legacy. — F ranklin v. Bank 
OP England (1829), 9 B. <fc G. 156 ; 4 Man. & Ry. 
K. B. 11 ; 7 L. T. O. S. K. B. 183 ; 109 E. R. 58. 

10. 8. P. Franklin v. Bank of England (1826), 
1 Russ. 575 ; 4 L. J. O. S. Gh. 214 ; 38 E. R. 221. 

11. Bequest of residue — ^Transfer of stock 

by executor — -Rights of Bank.] — Though a residue 
is specifically given, the Bank has no right to 
restrain the exor. from transferring the funds. — • 
Bank op England v. Moffat (1791), 3 Bro. G. C. 
260 ; 5 Vos. 668 ; 29 E. R. 523. 

Annotation : — Consd. Franklin v. Bonk of England (1826), 1 
Russ. 575. 

12. Fraudulent transfer by — Consent of 

Bank obtained by misrepresentation — Liability of 
Bank. ]— S. made a specific bequest of the dividends 
of certain stock to W. & his wife for their lives, the 
principal, after the decease of the survivor of them, 
to go to such of their children as should attain 
twenty-one, &, in default of such children, to sink 
into the residue. Upon the death of testatrix, the 
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Sect. 1 . — The Bank of England : Suh-sect 2, c& C.l 

various bequests of the will were appropriated to 
the respective legatees, & W. regularly received 
his dividends, the principal stock still standing in 
the name of testatrix. Afterwards, the wife of W. 
died, leaving one cliild by W. In consecjuence of 
this event, the extrix. of S., colluding with W. & 
other interested parties, applied to the Bank to 
have part of the stock transferred to the residuary 
legatee, upon the representation that there was no 
child of W. The Bank consented to the transfer, 
but took a bond of indemnity containing recitals 
from which it appeared that they had notice of the 
will, <fe of the appropriation of the legacies. The 
stock in question was transferred to the residuary 
legatee & ultimately sold out : — Held : the Bank 
were not liable for the misapplication of the stock. 

The Bank stand in relation to stock as a deposi- 
tory of goods in relation to the goods. The Bank 
can only be made responsible for a transfer of 
stock after distinct notice given to them of an 
existing claim upon the stock. Although the 
Bank are bound to allow the transfer to or by 
the exor. of stock specifically bequeathed, if the 
exor. has not assented to the legacy, yet it does 
not follow that, if he has assented to the legacy, 
the Bank are bound to transfer it to the legatee. — 
Humberstonb V. Chase (1836), 2 Y. & 0. Ex. 209 ; 
160 B. R. 373. 

13 . Trusts of will — Transfer by executor 

with legal title — Duty of Bank.] — The Bank are not 
to look, beyond the legal title, to the trusts of the 
will, & cannot prevent the exor. from selling out 
or transferring stock into his own name. — Bank 
OP Engiand V. Parsons (1800), 6 Ves. 665 ; 31 
E. R. 794. 

Annolations : — Apid. Austin V. Bank of England (1803), 8 Ves. 
522. Consd. lYanklin v. Bank of England (1826), 1 Hubs. 575. 

14. Trustee — Charging order obtained by judg- 
ment creditor — Duty of Bank to transfer at direction 
of trustee.] — Where a judgment creditor has 
obtained a charging order absolute upon the con- 
tingent equitable interest of a judgment debtor in 
Govt. &> Bank of England stock, standing in the 
name of a trustee, the Bank is compellable to trans- 
fer the respective stocks at the direction of the 
trust€?e, notwithstanding that notice of the charging 
order has been served upon the Bank. The judg- 
ment creditor can protect his rights by giving 
notice to the trustee & by is.suing a notice in lieu of 
di8trin{faa upon the Bank. — ^Adam v. Bank op 
England (1908), 52 Sol. Jo. 682. 

15. Refusal to transfer — Action — Mandamus.] — 
The ct. will not on the application of exons, grant a 
mandamus to the Bank to transfer stock, because 
there is a remedy by an action on the case, if they 
refuse. — R. Bank of England (1780), 2 Doug. 
K. B. 524 ; 99 E. K. 334. 

Annotaiions : — Consd. He Nathan, R. v. I. Tl. Corara. (1884), 
12 Q. B. 1). 461, C. A. Refd. H. v. Severn & Wye Ry. Co. 
(1819), 2 B. & Aid. 646 ; H. v. Lamboum Valley Ky. Co. 
(1888). 22 Q. B. D. 463. Mentd. 11. v. Hokpins (1841). 1 
Q. IJ. 

16. Transfer to corporation & individual — Duty 
of Bank.] — Held : the ct. would not grant a 
mandamus requiring the Bank to rcjgister a transfer 
of consols (part of a trust estat<0 in the joint names 
of a corpn. & an individual. — L aw Guarantee 
& Trust Society, Ltd. & Hunter v. Bank op 
England (Governor & Co.) (1890), 24 Q. B. D. 
406 ; 62 L. T. 496 ; 54 J. P. 582 ; 38 W. R. 493 ; 
6 T. L. R. 205. 

Annotations : — If.F. In he Oaodn of Martin (1904), 90 L. T. 
264. Consd. He Thompson’s 8ett^mt. Trusts, Thompson v. 
Alexander, [1905] 1 Ch. 229. Until recently there was a 
difficulty in a natural person being a trustee jointly wiiii a 
corpn., as a corpn. & a natural person could not hold pro- 
perly as joint tenants, but only as tenants in common. The 
Jaw in this respect has, however, been altered by Bodies 
Corporate (Joint Tenancy) Act, 1899, c. 20 "* 

Eady, J.). 


C. Under forged Powers of Attorney. 


See, generally, CkiMPANiBS, 

17. Right of true owner to recover.] — Heldr 
a paHiy might recover from the Bank the divi- 
dends arising on his stock in the funds, though 
at the time the dividends were payable he knew 
the stock had some months previously been placed,, 
under a forged power of attorney, to the name of 
another person, & omitted to inform the Bank of 
the circumstances, & did not demand payment of 
the dividends till after the escape of the offender. 

Property in stock is not transferred from the- 
ovTier by being placed, under a forged power of 
attorney, to the name of another person in the 
books of the Bank of England. — Davis v. Bank 
op England (1824), 2 Bing. 393 ; 9 Moore, 0. P. 
747 ; 3 L. J. O. S. C. P. 4 ; 130 E. R. 357 ; revsd. 
on another point suh nom. Bank op England v. 
Davis (1826), 5 B. & C. 185. 


Annotations : — Consd. Coles v. Bank of England (1839), 

Ad. & El. 4.37 : Carlisle v. S. E. Ry. Co. ( 1850 ),! Mac. & G. 
689. Expld. Bonk of Ireland Evans’ Trustees (1855), 25 
L. T. O. S. 272, H. L. Apld. Taylor v. Mid. Ry. Co. (I860),. 
28 Beav. 287. Consd. Barton v. North StalTordahlre Ry. 
Co. (1888), 38 Ch. D. 458. Expld. Bank of England v. Cut- 
ler. [19071 1 K. B. 889. Refd. Hume r, Bolland (1826L 
Ry. & M. 371 ; He Marsh. E.r p. Bolland (1 828), Mont. & M. 
315 ; Straoy v. Bank of England (1830), 6 Bing. 754 ; 
Marsh v. Keating (1834), 1 Bing. N. C. 198. H. L. ; Poor v. 
Humphrey (1835), 2 Ad. & El. 495 ; Sloman v. Bank of 
England (1845), 14 Sim. 475 ; Johnston v. Renton, John- 
ston V. Parsoy (1870), L. R. 9 Eq. 181 ; Bank of England 
V. Cutler, [1908] 2 K. B. 208, C. A. 

18. -.] — A., B., & C. were proprietors of stock 

as trustees, C., 1)., & E. were bankers. C. executed 
a letter of attorney, ernpowermg D. E. to sell the 
stock, & forged the signature of A. & B, The stock 
was sold & transferred in the books of the Bank, 
to the credit of the buyers, & the produce of the 
stock was paid into the banking house of C., D., & 
E. C. was afterwards tried & convicted of forging 
a similar instrument, executed : — Held : the 

money received by the banking-house constituted 
a debt due from them to the trustees. — Stone v. 
Marsh (1827), 6 B. & O. 551 ; 9 Dow. & Ry. K. B. 
643 ; 5 L. J. O. 8. K. B. 201 ; 108 E. R. 554. 

Annotations : — Apprvd. Marwh v, Keating (1834), 2 Cl. & Pin. 
250, H. L. Distd. Bishop v. Jersey (1854), 22 L. T. (>. S. 
32(5. Consd. He Iledpath, Ex p. G. N. Ry. Co. (1857), JO" 
L. T. O. S. 211. Refd. He Marsh, Ex p. Holland (1828),. 
Mont. & M. 316 ; He Jermyii, Exp. Elliott (1837), 2 Deac. 
179 ; White v. Sp<dtiguo (1845), 13 M. & W. 603 ; Wick- 
ham V. Gatrill (1854), 2 Sm. & G. 353 ; Leo v. Bayes (1856),. 
1 8 C. B. 599 ; Dudley & West Broniwuih Banking Co. r. 
Spittle (1860), 8 W. R, 351 ; Chowne v. Baylis (1862), 31 
Beav. 351 ; The Princess Royal (1870), L. R. 3 A. & 3^5. 41 
He Shepherd, Ex p. Ball (1879), 48 Ij. J. Boy. 57, A. 
Midland Insoe. v. Smith (1881), 0 Q. B. D. 561 ; Snuth v. 
Selwyn, (19141 3 K. B. 98, C. A. ; Admiralty Comrs. v 
S.S. Amerika, (19171 A. C. 38, H. L. 

19. .] — F., a partner in a bank, caused stock 

.standing in the books of the Bank of England & 
belonging to a customer to be sold out by a forged 
power of attorney, & the j)roce(^ds were paid t o the 
account of the bank, at the house of the bank’s 
agents, & were appropriated by F., who was after- 
wards executed for other forgeries. The partnei’s 
of F. were ignorant of the fraud, but might, with 
common diligence, have known it : — Held : the 
custA>mer could maintain an action against the 
partners for monc^y had & received. — Marsh v. 
Keating (1834), 1 Bing. N. C. 198 ; 8 Bli. N. H. 
651 ; 2 Cl. (fc Fin. 250 ; 1 Mont. & A. 592 ; 1 Scott, 
5 ; 131 E. R. 1094, H. L. 


Annotations : — CoDsd. Bonzl v. Stewart (1842), 4 Man. G. 
295. Distd. Sadler v. Lee (1843). 6 Beav. 324 ; Vaughan 
V. Matthews (1849), 13 Q. B. 187 ; Bishop v. Jorw^y 
(1854), 22 L. T. O. S. 326. Consd. Dudley & West Brmn- 
wlnh Banking Co. v. Spittle (1860), 1 John. & H. 14 : 
Bailey v. Johnson (1871), L. R. 6 Exch. 279 ; Bold v. 
Rigby. [18941 2 Q. B. 40; Jacobs r. Morrts, 13 9021 1 
Ch. 81(h C. A. ; Covell v. Scamell (1910). 103 L. ’T. 635, 
D. C. Refd. He Jermyn. Ex p. Elliott (1837), 3 Mont. & A. 
310, Ct. of R. ; Bank of Ireland v. Evans’ ’rrusteos 
(1855), 25 L. T. O. S. 272 ; He Shepherd. Ex p. Ball 
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(1879), 10 Ch. D. 667, C. A. ; De Witte v, Addison (1899), 
80 L. T. 207, C. A. ; Oliver v. Bank of Kngland, [1902] 

1 Ch. 610, C. A. ; Curtice v. London City & Midland Hank 
(1907), 77 L. .1. K. B. 341 ; Burdott v. Homo (1911), 27 
T. L. R. 402. Mentd. White v. Spottigrue (1845), 13 M. Sc W. 
603 ; Wickham v. Gatrill (1854), 2 Sm. & G. 363 ; Lee v. 
Bayes (1856), 18 C. B. 599 ; Chowne v, Baylis (1802), 31 
Bear. 351. 

20. By partner — Bankruptcy of firm — Proof by 
true owner,} — Stock of pltfs. was transferred under 
a forged power of attorney & the Bank offered to 
replace the stock if pltfs. would first prove the 
amount under a commission of bkpey. issued 
against a firm in wliich the forger of the power liad 
l)een a partner. After this offer, pltfs. received a 
dividend, & engaged to tender a proof of their 
demand under the commission of bkpey,: — Held: 
they could not suc^ the Bank in respect of the stock 
till they had fulfilled tlieir engagement to tender 
the proof under the comndssion of bkpey. — Stracy 
?\ Bank of BNOLANJi (1830), 6 Bing. 754 ; L. & 
Welsh. 357 ; 4 Moo. & P. 039 ; 8 L. J. O. S. C. P. 
234; 13()E. B. 1471. 

Amwtaiions : — Distd. Allies r. Probyn (1835), 2 Cr. M. & R. 
408 ; Carter v. Worrnald (1847) 1 Exch. 81. Expld. & 
Distd. Ford v. Beech (1818), 11 Q. B. 852, Kx, Cti. The 
decision in Strarjj v. hank of England was not that any 
existing; rigrht of action was snspcndetl by the agreement, 
but that pJtf. suspended his right to (!all npon defts. to 
make a transfer until after lie had done tfie acts mentioned 
in the agreement (I'arkk, B.). Expld. Gibbons v. Vouillon 
(1849), 8 C. B. 48.3. Stracy v. Hank of Enytand was not 
intended to be overruled by Ford v. Hecch. I wrote the 
iudginent in Ford v. Beech, Sc 1 re.m(‘mber T had a very 
iong discussion wii.h one of my learned brothers npon it 
(WiT.pK, C.J.). Consd. Belshnw r. Bush (1851), 11 C. B. 
191. Refd. Overt, on r. Harvey (1850), 9 C. B. 324 ; Salmon 
r. Webb & Franklin (1852), 3 H. L. Cas. 510, H. L. 

21. By co-trustee — Liability of Bank.] — One of 

two trustees of a sum of stock sold it out under a 
power of attorney, to whicii he bad forged the 
signature of liis oo- trustee, & some time afterwards 
4ibsconded :■ — Held : t he Bank wer<? compellable, 
in a ct. of equity to reinvest the stock in the name 
of the oth('r trust-(‘e. — SboitcAN v. Bank of Eng- 
land (1845), 14 Sim. 475; 14 L. .T. Ch. 22(i ; 5 
Ji. T. (). S. 320 ; 9 Jur. 243 ; 00 E. B. 442. 

Annotations : — Distd. Duncan Luntlcy (1849), 14 .lur. 319. 
Consd. Barton r. North Staffordsiuro Ry. C’o. (1888), 38 
Ch. D. 458. Apld. Bank of England v. Cutler, [1907] i 
K. B. 889. Refd. Barton v. L. &; N. W. lly. Co. (1888), 38 
(3i. D. 14 4, C. A. Mentd. Bank of Ireland v. Evans’ Tnis- 
tees (1855), 25 L. T. U. S. 272, H. L. ; Bonk of England v. 
Cutler, [1908] 2 K. B. 208. C. A. 

22. By clerk of corporation — Liability of Bank.] 

— Pltfs., an incorporated co. , possessed stock stand- 
ing in their name in the books of the Bank, ilaving 
implicit confidcmcc in B., their clerk, a solr., who 
was also himself one of the corporators, ilie co. 
intrusted to him the sole A entire management of 
their affairs <fc property, & he had for several years 
regularly A rightfully, under a power of attorney 
duly sealed with the corporate seal, received & 
4i.ccounted to tlie co. for the dividends on their 
stock. The co. had no address or place of business, 
nor any banking account, nor any books, except a 
minute-book, which was kept by B., A there were 
no rules, bye-laws, or regulations for the manage- 
ment of the corporate affairs. B., having fraudu- 
lently & witliout the knowledge or authority of the 
oo. affixed the corporate seal to two powers of 
attorney for the sale & transfer of the slock, 
whereby he obtained possession of &; appropriated 
the proceeds of such sale to his own use, was 
subsequently tried, convicted, & sentenced to a 
term of penal servitude for that offence : — Held : 
notwithstanding their negligence pltfs. were en- 
titled to the sutn of stock formerly standing in 
th(ur name in the books of the Bank &; the Bank 
should rt'place same, &Tnake all necessary entries in 
their books for that purpose. — Stapj^r of England 
(Mayor, etc., of Merchants of the) Bank op 
England (Governor & Co.) (1887), 21 Q. B. B. 


100 ; 57 L. J. Q. B. 418 ; 52 J. P. 580 ; 36 W. R. 
880 ; 4 T. L. R. 46, C. A. 

Annotations: — Gonsd.Vaglia.no v. Bank of England Governor 
(1888), 22 Q. B. D. 103. Distd. Bank of England v. 
Vogliano, [1891] A. O. 107, H. L. Consd. Kopitigalla 
Bubbor Estates v. National Ban'c of India, [iOOUJ 2 K. H. 
1010; Macmillan v. London .Toint Stock Bank, [1917] 2 
K. B. 439, C. A. Refd. Crapp t’. East Stonohouso i.-. Jk (1889), 

5 T. L. R. 501, 0. A. ; Brockeshy r. Tomporanoe BJdg. Soc. 
(1893), 2 R. 594, C. A. ; Scholfiold v. Londesborough, 
11895] 1 Q. B. 536, C. A. ; London Joint Stock Bank v. 
Macmillan & Arthur, [1918] A. O. 777, H. L. Mentd. 
Ruben v. Great Fingall Consolidated, [1904] 2 K. B. 712, 
C. A. 

23. By broker — Liability of Bank — Liability of 
broker to indemnify Bank.] — S., a stockbroker, 
produced to the Bank a power of attorney for the 
sale &. transfer of consols standing in the names of 
pltf. & another pcirson, a solr., the form of power 
having been obtained in ordinary coixrse from the 
Bank by S. upon the instructions of the solr., who 

E rofessed to act on behalf of pltf. as well as himself ; 

ut x>llf* knew nothing of the matter. The power 
purported to be signed by both stockholders, &; at 
the foot was the usual “ demand to act ” signed 
by 8. ^ Acting on that “ demand,’^ in pursuance 
of their statutory duty, the Bank allowed 8. to 
execute the transfer in the bank-books as “ attor- 
ney ’’ for the two stockholders. 8. received the 
purchase-money under the power & paid it to the 
solr., who applied it to his own use. 8ubsequently 
it was discovered that pltf.’s signature to the 
ower had been forged, whereupon, in an action 
y pltf. against the Bank, th(* latter were ordered 
to transfer to him the like sum of consols, & also to 
pay to him all back dividends, together with the 
costs of the action. The Bank then claimed 
indemnity as against 8. under a third-party notice. 
No blame was attributable either to S. or to the 
Bank for what had happened : — Held : a warranty 
was to be implied as against 8. of the authority 
upon w’hich he “ demanded ” of the Bank the per- 
formance of their statutory duty, Sc this implied 
warranty rendered him liable to indemnify the 
Bank. — S tarkey v. Bank of England, [1903] 
A. 0. 114 ; '72 L. J. Ch. 402 ; 88 L. T. 244 ; 51 
W. R. 513 ; 19 T. L. R. 312 ; 8 Com. Cas. 142, H. L. 

Annotations: — Apld. Bank of England r. Cutler, [1908] 2 
K. B. 208, C. A. Refd. Salvesen r. Kederi Akt. 
Nordfitjeman, [1905] A. C. 302, H. L. ; A.-G. v. Odell, 
[1906] 2 Ch. 4 7, C. A. ; Yonge v. Toynbee. [1910] 1 K. B. 
215, C. A. Mentd. Shefheld Corpu. v, Barclay, [1903 1 
K. B. 1. 

24. Fraudulent impersonation of transferor — 
Liability of person preparing transfer — To indemnify 
Bank.] — Under the stats, authorising the issue of 
India stock, transfers of that stock were invalid 
unless they were entered & registered in a book 
kept at the Bank, Sc were signed tJierein by the 
transferor or his attorney. For the purpose of 
enabling the Bank to be satisfied that the party 
claiming to transfer India stock was the person 
entitled to it, it was the custom of the Bank to 
keep a list of stockbrokers whose identification of 
intending transferors would be accepted by them. 
The Bank would also accept identifications made 
by some of their own officials, or by the representa- 
tives of private banks. In the case of transfers of 
amounts exceeding £2,000, the Bank usually made 
an independent inquiry as to the identity of the 
transferor, but in the case of smaller amounts it 
was practically impossible to do so. Deft, was on 
the above-mentioned list of stockbrokers. A 
woman fraudulently x><^rsonated another who was 
a registered holder of India stock, having pro- 
cured herself to be introduc(?d to deft, as the 
holder of that stock, instructed him to prepare a 
transfer. Deft, accordingly sent to the Bank a 
ticket,” i.c., a statement of tlie names of the 
transferor &> transferee, the nature of the stock, & 
the amount to be transferred, from which ticket 
the Bank prepared a transfer in the transfer-book, 
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& the personal or attended & forged the holder’s 
signature in the book, deft, identifying her as 
being the holder. The transfer being for a nominal 
consideration, deft,, according to the usual 
practice in such cases, received a fee of one guinea 
for his services & attendance at the Bank from the 
transferor. The stock was subsequently trans- 
ferred to G., who purchased it bond fide & for value. 
On discovery of the forgery the original stock- 
holder claimed to be reinstated on the register as 
the holder of the stock, & the Bank, in satisfaction 
of that claim, purchased stock of a like amount & 
transferred it into her name. The Bank then sued 
deft, for indemnity in respect of their loss as upon 
a breach of warranty of the identity of the trans- 
feror : — Held : there w'as evidence on which the 
ct. could find, & the proper inference of fact was, 
that deft, requested pltfs. to permit the entry & 
registration of the foj*ged transfer, which involved 
the legal consequence that deft, contracted to 
indemnify pltfs. against any liability resulting 
therefrom, & pltfs. were entitled to recover as 
damages the loss to which they had been put by 
having to puichase stock as aforesaid.— Bank of 
England v. Cutler, [1908] 2 K. B. 208 ; 77 L. J. 
K. B. 889 ; 98 L. T. 336 ; 24 T. L. R. 518 ; 52 Sol. 
Jo. 442, C. A. 

Annoiatiofia Guaranty Triint Co. of New York v. 

Hannoy, [191SJ 2 K. B. 623. C. A. Reid. Bumfiold v. Goole 
& fcbiflield Tran&rort Co., [1010] 2 K. B. 04, C. A. 

25. Means of knowledge — Gross negligence 
of true owner.] — The exors. of a stockholder sued 
the Bank for refusing to transfer stock of testatrix, 
& to pay the dividends. Nearly all the stock had 
been sold & transferred in the lifetime of testatrix 
by her nephew^ C., who had brought another w^oman 
to personate her, & forge her signature. After the 
sale, testatrix had repeatedly receive d the w arrants 
for the reduced dividends in person, & had signed 
the warrants & the bank books, being on those 
occasions accompanied by C., who mentioned the 
amount of dividend in her presence. The juiy 
found that she* had the means of knowing of the 
transfer, but that there was no evidence of actual 
knowledge, & that she had been guilty of gross 
negligence, & that defts. had not been guilty of 
any : — Held : (1) the facts were a defence on the 
plea of not guilty ; (2) they furnished evidence in 
support of pitas denying that testatrix was pro- 
prietor of the stock ; & a plea denying that 

sufficient money had been received by defts. for 
paying the dividinds. — Coles v. Bank of Eng- 
land (1839), 10 Ad. & El. 437 ; 2 Per. & Pav. 521 ; 

9 L. J. Q. B. 36 ; 4 Jur. 266 ; 113 E. R. 166. 

Annoiationa Distd. Martins v. Upchcr (1842), 11 L. J. Q. B. 
291. Ezpld. & Distd. Bank of Ireland v. Evans* Trustees 
(1866), 6 II. L. Css. 389, H. L. Dbtd. Cornish v. Abinglon 
(1869), 28 L. J. Ex. 262. Distd. Swan v. North British 
Auttialanan Co. (1862), 7 H. & N. 603, Dbtd. fcwan v. 
North llntibli Austialosian Co. (lL(i3).2 H. &0. 176, Ex. Ch. 
In a ct. of t’lror 1 may t-ay 1 consider Coles v. Bank of 
Enohind not to be bindini? (BlA( kbubn, J.). London 
Joint Stock Bonk r. MacnnlJan & Arlliur, [1918] A. C. 777, 
B. L. The authority of Colea v. Bank of England is shaken 
by the decision of tbe- House of Lords in Bank of Ireland v. 
Evans* Charilics (1866), 5 H. L. Cas, 389, H. L. (Lord 
Finlay, C. ). Befd. Cheltenham & Grand Junction Western 
Union By. Co. r. Daniel (1841), 6 Jur. 677 ; Machu v. L. & 
S, W. By. Co. (1848), 2 Exeh. 416 ; Carlisle v. S. E. By. 
Co. (1866), 6 By. & Can. Cas. 670 ; Howard v. Hudson 
(1863), 2 £. &; B. 1 ; Kent t\ Thomas (1856), 1 B. A N. 

4 73 : Garton v. G. W. By. Co. (1869), E. B. & E. 846. 
Ex. Ch. ; Earp. Swan (1860), 30 L. J. C. P. 113 ; Baxendalo 
V. Bennett (1878), 3 Q. B. D. 526, C. A. ; Barton v. North 
Stafiordbhire By. ( o. (1 888), 38 Ch. D« 468. Mestd. Slciman 
V. Bank of England (1845), 5 L. T. O. S. 326 ; Halifax 
Umon V. Wheelwright (1875), 23 W. B. 704. 

D, By Lunatics, 

Seey further i Lunatics & Persons of Unbound 
Mind. 


26. Appointment of receiver by court — Order to 
bring stock into court.] — Under Lunacy Act, 1890 
(c. 5 ), 8. 116, the judge or master in lunacy has juris- 
diction to make an order appointing a receiver of 
dividends on stock standing in the Bank in the 
name of a person who is, through mental in- 
firmity arising from disease or age, incapable of 
managing his affairs,” &, under ss. 133 & 146, the 
Bank may safely act on such order : but, as it is 
unusual to appoint a receiver of dividends on Bank 
of England stock standing in the name of another 
person, the betU^r course in such cases, in the 
absence of any special reason to the contrary, is ta 
bring the stock into ct. Such an order should not 
be intituled “ In Lunacy.” — Be Browne, [1894] 
3 Ch. 412 ; 63 L. J. Ch. 729 ; 71 L. T. 365 ; 4S 
W. R. 175 ; 10 T. L. R. 656 ; 38 Sol. Jo. 679 ; 7 
R. 580, C. A. 

Annotations: — Coiisd. Re Langdale, [1901] 1 Ch. 3, C. A, 

FoUd. Re Auchmuty (1908), 99 L. T. 462, C. A. Consd. & 

Apld. Re Hpnriing, [1909] 1 Ch. 199, C. A. Uentd. Re 

Belton (1913), 108 L. T. 344. 

27. Form of order.] — By an order 

made under Lunacy Act, 1890, s.116, by the master 
in lunacy, a receiver was authorised, m the name 
& on belief of a lady who had been found through 
mental infirmity to be incapable of managing her 
affairs, “ to receive & give a dh charge for all 
dividends, interest, & income & all arrears thereof 
respectively to which she is or may become en- 
titled ” ; & it w’as ordered that tlie securities & 
bonds belonging to her then dep(jsited w'ilh her 
bankers were not to be dealt with until further 
order. Among the securities belonging to the lady 
W'ere certain stocks registered in her name in the 
books of the Bank ; but the officials of the Bank 
declined to act upon the order until it had been 
amended by the insertion in the body thereof of 
particulars of the stocks in the bank-books which 
were sought to be dealt w ith thereby : — Held r 

(1) although there was jurisdiction to do {-o, the 
practice was not to appoint a receiver of the divi- 
dends only of stocks standing in the books of the 
Bank, but to order the stocks to be transferred into 
ct. in the name of the Paymaster-General, & then 
to let the !•( eeiver obtain the dividends from liini ; 

(2) the officials of the Bank were perfectly justified 
in d( dining to act upon so vague & general a- 
direction as w^as contained in the order, & the 
j)ractice had always been to have a schedule to- 
such an order detailing the stocks wdiich were 
sought to be dealt with thereby. — Be Auchmuty 
(1908), 99 L. T. 462, O. A. 

Annotation: — Distd. Re Spurting, [19091 1 Ch. 199, C. A. 

28. Payment of arrears of dividends 

to receiver.] — ^Where an order is made by a master 
in lunacy under Lunacy Act, 1890, s. 116, appoint- 
ing a receiver, on completing Ids secuiity, to 
receive all dividends & aireai’s thereof to which a 
pei*son suffering from ” mental infirndty ” is or 
may become entitled, “ including dividends accrued 
& to accrue due before lodgment upon the funds to 
be lodged pursuant to the lodgment schedule,” k. 
directing the lodgment in ct. of certain Bank of 
England securities, the Bank must pay all arrears 
of dividends acciued before lodgment direct, to ih<^ 
receiver & not into ct. The Bank may safely act 
upon an order in huch foim, & in so doing are 
clearly within the indemnity provided by ss. 146 
& 333. — Be SruRLiNG, [1909] 1 Ch. 199 ; 78 L. J. 
Ch. 198 ; 99 L. T. 898, C. A. 

29. Committee— Order by court authorising com* 
mittee to appoint new trustees and new trustees to 
call lor transfer.] — The ct. having authorised a 
lunatic’s committee to exercise on her behalf the 
power of appointing new trustees, by the same 
order directed such trustees to call for a transfer 
of bank annuities into their own names. The bank 



Pabt I. — Constitution and General Position op Banks. 127 


objected that there should have been two orders, 
one authorising the committee to appoint new 
tnistees, the other vesting in such trustees the 
right to call for a transfer ; — Held : the Bank 
were boirnd to obey the original order. — Re Short- 
RIDGB, [1895] 1 Oh. 278 ; 64 L. J. Oh. 191 ; 71 
L. T. 799 ; 43 W. K. 257; 11 T. L. R. 135 ; 39 
Sol. Jo. 134 ; 12 R. 81, 0. A. 

Annotations: — ^Reld. Re Spiirling, [1909] 1 Ch. 199. C. A. 

Hentd. Re O. M. Q.. [1898] 2 Oh. 324 ; Re A., [1904] 2 Ch. 

328. O. A. 

30. Lunatic trustee — Transfer by order of court 
of consols in name of — ^Form of order.] — person 
of unsound mind not so found being sole trustee 
of a sum of consols, the judge in lunacy, upon the 
application of A., made an order, under liunacy 
Acts, 1890 (c. 5) & 1891 (c. 65), that the right to call 
for a transfer of, & to transfer into his own name, 
the ^nsols standing in the name of the lunatic, & to 
receive the dividends thereon, should vest in A., & 
that he should transfer the consols into his own 
name to be held by him upon the trusts applicable 
thereto. The Bank refused to act upon such order 
on the ground that sonie proper officer of the Bank 
should have been appointed to make the transfer : 
— Held : the order made by the judge was right, 
& the Bank must act upon it, & must allow the 
consols to be transferred accordingly. — Re 0. M. O., 
[1898] 2 Ch. 324 ; 67 L. J. Oh. 468 ; 78 L. T. 669, 
C. A. 

E* By Married Women, 

31. Memorandum by Bank — Suspected defect of 
title — Whether permissible.] — Transfer of moneys 
in the Bank, in the name of a feme covert, made by 
the husband, which moneys, it was suspected, she 
held by virtue of a trust to her own separate use. 
A niemorandum was made by the Bank, on trans- 
ferring the stock, of a defect of title suspected : — 
Held : to make such memorandum must not bo 
allowed, nor would any secret trust, as against the 
party who bad open legal title, affect the Bank. — 
Mayo’s (Lady) Case (1772), Lofft, 65 ; 98 E. R. 
535. 

32. Consols In name of married woman & other 
persons — Necessity for husband’s consent — Married 
Women’s Property Act, 1870 (c. 93), ss. 3, 7.] — 

The above Act does not empower a married woman, 
entitled under s. 7 to a sum of stock for her separate 
use, to transfer such stock without the concurrence 
of her husband, unless & until the stock has been 
placed, under s. 3, in her name as a married woman 
entitled for her separate use. 

A sum of consols was standing in the name of 
three persons, one of whom was a married woman, 
who had been deserted by her husband & was 
entitled beneficially to the stock under s. 7 of the 
above Act. Those persons applied to the Bank to 
be permitted to transfer the stock without the 
concurrence of the husband of the married woman ; 
&; the Bank having refused : — Held : the Bank 
could not be compelled to permit such transfer. — 
Howard v. Bank op England (1875), L. R. 19 
Ea. 295 ; 44 L. J. Ch. 329 ; 31 L. T. 871 ; 23 
R. 303. 

Annotaiion : — Mentd. Re Brooke & Fremlin’s Contract (1898), 

78 L. T. 416. 

33. Married woman also executrix — ^With order 
for protection of property — Consols in name of 
testatrix — Costs.}— A married woman, deserted by 
her husband, was left extrix. & residuary legatee 
under a will, after proving which, she obtained 
from a magistrate, under Divorce & Matrimonial 
Causes Act, 1857 (c. 85), an order for the protec- 
tion of her property : — Held : she was entitled 
to transfer consols standing in the name of her 
testatrix in the books of the Bank of England, & to 
receive dividends thereon as if she were a feme sole. 
Senible : the same rule would have applied if she 


had been merely extrix., without taking any bene- 
ficial interest under the will. Rule as to cost» 
where the Bank of England is deft. 

It is a question of the greatest nicety, & one 
requiring to be settled for the protection of the 
public at large. The property in question is con- 
sols, as to which the bank are public trustees. If 
it had been bank stock, which is their own property, 
a different question might have arisen. As it is, I 
cannot possibly say that the bank ought to pay 
costs (Page- Wood, V.-C.). — ^Bathe v. Bank of 
England (1858), 4 K. & J. 564 ; 27 L. J. Ch. 630 ; 
31 L. T. O. S. 230 ; 22 J. P. 400 ; 4 Jur. N. S. 
505 ; 6 W. R. 612 ; 70 E. R. 235. 

F, By Bankrupts. 

34. Deed of assignment for creditors — ^Death of 
debtor before transfer — Power of court to order 
transfer.] — ^P. & Co. assigned all their estate to 
trustees for creditors by a deed in the form of 
sched. D. to Bkpey. Act, 1861 (c. 134), which was 
duly registered under s. 192 of that Act. P. had 
then a sum of £500 Bank of England stock in his 
own name, but he died without transferring it 
to the trustees, «fc left no personal representative. 
The Bank refused to make the transfer in their 
books : — Held : under Bkpey. Acts, 1849 (c. 106) 
& 1861, the ct. had jurisdiction to order the Bank to 
make an entry in their books to the effect that the 
stock was the property of the trustees. Form of 
order made. — Re Price, Ex p. Bank op England 
(1867), 2 Ch. App. 662 ; 36 L. J. Bey. 24; 16 
L. T. 760 ; 15 W. R. 1066, L..TJ. 

35. Stock purchased in fictitious name — ^Fraud 
on creditors — Correction of books.] — Where a bkpt. 
had invested money in the purchase of stock in a 
fictitious name, for the purpose of defrauding his 
creditors, the ct., on a bill filed by the assignees 
against the Bank, ordered the Bank to erase from 
their books the fictitious name & insert that of 
bkpt. — Green v. Bank op England (1839), 3 
Y. & C. Ex. 722 ; 160 E. R. 892. 

AnnoMions yRefd. Arthur v. Mid. Ry. Co., Mid. Ry. Co. v. 

j^thur (1857), 3 K. &; J. 201 ; Re Price, Rx p. Eddisoii 

(1867), 16 L. T. 613. 

G. Proceedings against Bank in respect of Stock. 

36. Action for disparagement of title.] — The 

Bank, on transferring stock, made a memorandum 
of a suspected defect of title. Semble : the holder 
of the stock had an action against the Bank for 
disparaging his title. — Mayo’s (Lady) Case 
(1772), Lofft, 65 ; 98 E. R. 535. 

37. Action to compel transfer — Application to 
restrain litigants from proceeding — Bank as stake- 
holder — Interpleader.] — Where money in the 
public funds is the subject of a suit, to which 
the Bank arc made defts., the ct. will not, on the 
application of the Bank, make any order on the 
litigating parties to restrain them from proceeding 
at law against the Bank to compel a transfer, but 
they must file a bill of interpleader. The Bank 
mnst be considered as private persons who are 
stake-holders, & as such are most certainly en- 
titled, if they think proper, to file a bill of inter- 
pleader, but it is certainly necessary for the Bank 
to apply in the shape of pltfs. (Lord Tuxjrlow, C.). 
— ^Birch V. Corbin (1784), 1 Cox, Eq. Cas. 144; 29 
E. R. 1101. 

38. Action to restrain transfer — ^Making Bank 

parties — 39 & 40 Geo. 3, c. 36.]-^Notwithstanding 
the above Act, the Bank may still be made parties 
to a bill to restrain a transfer of stock filed since 
that Act. A demurrer by the Bank was overruled. — 
Temple v. Bank op England (1802), 6 Ves. 769 ; 
31 B. R. 1300. _ . 

39. Action for unreasonable delay— Passing power 
of attorney.] — If the Bank make unreasonable 
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Sect. 1. — The Bank of England : Sub-sect 2, G.; 
sub-sect 3.] 

delay in the passing of a power of attorney to 
transfer stock, an action lies against them. — Sutton 
V. Bank of England (1824), 1 C. & P. 193 ; By. 
^ M. 62. 

Annotation : — Mentd. Staple of Ensrland Merchants v. Bank 

of Engrland Gorernors (1887), 21 Q. 13. D. 160, C. A. 

40. Suit to charge stock of felon — Making 
Bank parties. }~The Bank ought not to be made 
parties to a suit for the purpose of giving effect to 
a charge upon stock standing in the name of a felon 
•convict. — Perkins v. Bradley (1842), 1 Hare, 
219 ; 6 Jur. 254 ; 66 E. B. 1013. 

Anmiaiions : — Mentd. Cash v. Belcher (1842), 1 Haro, 310 ; 

Fuller V. Benoit (1843), 2 Hare, 394. 

41. Order restraining Bank — ^Limited in time — 
5 Viet. c. 5, s. 4. ] — The order, which under the above 
sect, may be issued upon motion or petition without 
bill Hied, to restrain the Bank from permitting the 
transfer of stock or shares, or the payment of 
dividends, cannot be continued after time has been 
afforded for filing a bill, & no bill has been filed. — 
Be Hertford (Marquis) (1842), 1 Hare, 584 ; 11 
L. J. Ch. 317 ; 66 E. B. 1164; S. C. on appeal 
Avithout any decision on this point, sub nom. Ex p. 
Hertford (Marquis), 1 Ph. 129 ; 41 E. B. 580. 

42. Notice to prevent transfer — ^Application to 
allow transfer — Interim injunction.] — A notice 
having been served on the Bank under Ord. 46, 
rr. 4, 7, to prevent the transfer of stock or the pay- 
ment of dividends thereon without notice to the 
persons serving the notice, the Bank gave notice to 
them that an application liad been made to the 
Bank to allow the transfer of the stock & to pay 
the dividends thereon, & that they should comply 
with the application, unless an order of the ct. should 
be served on tliem within eight days. A motion 
having been made ex p. for an order to restrain 
the Bank from permitting the transfer or paying 
the dividends : — Held : the proper course was to 
.grant an interim injunction over the next regular 
motion day, & notice of the order must be served 
on the legal owners of the stock. — Re Blaksley’s 
Trusts (1883), 23 Ch. D. 549 ; 48 L. T. 776. 

43 Transfer by order of court — Indemnifica- 
tion of Bank.] — S. having recovered judgment 
against J. N. & B. N. in the K. B. Div. & obtained 
a charging order on stock standing in their respec- 
tive names in the books of the Bank, commenced 
proceedings in the Ch. Div. against J. N. & B. N. 
to obtain a sale of so much of the stock as would 
provide sufficient to pay the amount due under the 
charging order, & on June 29 an order was made 
for sale by S. out of ct. of portions of the stock, 
A that the proceeds should be received by S. in 
discharge of the amount found due to him, & that 
within seven days after service of the order J. N. & 
B. N. should transfer to S. the stock ordered to be 
sold, & in case they should neglect to do so, the ct. 
appointed the Stock Exchange broker of tlie ct. to 
execute the transfer, & ordered him to do so. The 
Bank’s advisers not being satisfied that they were 
protected by the order, the Bank wore by arrange- 
ment joined as defts. in the proceedings in the 
Ch. Div., thereupon 8. applied to the ct. asking 
that, as J. N. & B. N. had neglected to transfer the 
stock, the Bank might be ordered to act on the 
order of June 29, & to suffer a transfer of the stock 
ordered to be sold to be executed in the books of 
the Bank by the ct. broker, or, alternatively, for a 
fresh order for sale of the stock to satisfy the claim 
of S. The Bank objected that (1) any order made 
should be intituled “ In the matter of Jud. Act, 
1884 (c. 61) ” ; (2) the ct. could not, under s. 14 
of that Act, make one anticipatory order for 
<a) execution of a transfer by stockholders, & 


(6) for execution of the transfer by some other 
person in case of non-compliance ; (3) it was not 
clear that, under an order framed in the manner 
proposed, the Bank would be entitled to any 
indemnity under National Debt Act, 1870 (c. 71) ; 
— Held: (1) it was unnecessary & inconvenient 
to alter the title of the order by referring to the Jud. 
Act, 1884, although as a matter of convenience the 
order might state that it was made under s. 14 of 
that Act ; (2 ) without deciding that there was no 
case in which the ct. could make an anticipatory 
order, before making an order under s. 14 the ct. 
ought as a rule to be satisfied that the person 
originally ordered to execute a document had 
neglected or refused to comply with the order, & 
in the present case an anticipatx)ry order ought not 
to be made ; (3) as execution by the ct. broker of 
the transfer would in effect be the act of the stock- 
brokers, the Bank would bo indemnified under 
National Debt Act, 1870. 

The matter was subsequently brought before 
the ct., when the Bank urged that ; (1 ) in a case like 
the present there was no indemnity to the Bank ; 
(2) if the Bank were ordered to allow a transfer by 
the ct. broker it should only be on a condition 
imposed under s. 14 that S. should indemnify the 
Bank: — Held: (1) when once an order had been 
made under s. 14, & acted on, the transfer executed 
by the appointed person had the same effect as if 
it had been executed by the stockbroker, & the 
Bank were at any rate impliedly indemnified for 
acting on the order, even if the order turned out 
to have been in validly made ; (2) even if the 

condition asked for could be imposed under s. 14, 
it ought not to be imposed in the present case. 
Form of order. — S avage if. Norton, [1908] 1 Ch. 
290 ; 77 L. J. Ch. 198 ; 98 L. T. 382. 

44. Evidence —Proof of death — Discretion of 
Bank.] — Evidence which tiie Ct. of Ch. may now, 
in uncontested cases, consider sufficient to prove a 
death, is not necessarily binding k, conclusive upon, 
or to be accepted as satisfactory by, the Bank. 
The Bank have a discretion to exercise for their 
own protection <fc the benefit of tlie public ; & the 
ct. will not compel them, when exercising that 
discretion bona fide, to depart from theii* own 
settled practice. 

An injunction to restrain the Bank from requiring 
an examined copy of a burial certificate purporting 
to be duly signed was refused. — P rosser v. Bank 
OF England (1872), L. B. 13 Eq. 611 ; 41 L. J, Ch. 
327 ; 26 L. T. (iO ; 20 W. B. 362. 

Annotation : — Consd. Hunt v. Hunt (1907), 97 L. T. 822, C. A. 

45. Retransfer of stock — ^Legal owner — 56 Geo. 
3, c. 60.] — To obtain a retransfer of stock under 
the above Act it is not necessary for petitioners to 
show that they arc beneficially entitled to it ; it is 
sufficient if they prove their legal claim. — Be Bigg 
(1835), 1 Y. & C. Ex. 245 ; 4 L. J. Ex. Eq. 41 ; 160 
js. B. 100. 


Sub-sect. 3. — ^Payment op Dividends. 

46. Government funds — No duty until dividends 
received from Government.] — In an action against 
the Bank, the declaration stated that pltf. was 
lawfully possessed of certain 3 per cent, annuities 
in the care of defts., & standing in their books in 
the name of pltf., for the purpose (inter alia) of 
aying him an the dividends which might accrue 
ue in respect of the stock, whilst same should not 
be transferred in the books with the authority of 
pltf., k that pltf. was entitled to the stock, & that 
it had not been transferred in the books to any 
person by his order or authority, & thereupon it 
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became the duty of defts. to pay to pltf. the divi- 
dends whilst same was not transferred, yet defts., 
although requested, had not paid them : — Held : 
the declaration was bad, as it did not appear the 
dividends had ever been issued by (xovt. to the 
Sank, & until they were issued, it was not the duty 
■of the Bank to pay them. — Bank of England v, 
Davis (1826), 5 B. & C. 185 ; 7 Dow. & By. K. B. 
828 ; 4 L. J. O. S. K. B. 145 ; 108 E. R. 69. 

Annotations: — Consd. Coles v. Bank of England (1839), 10 

Ad. fk, El. 437 ; Sloman v. Bank of Enfirlarid (1845), 14 Sim. 

475. Refd. lie Marsh, Ex p. BolJand (1828), Mont. & M. 

315 ; Carlisle v. S. K. lly. Co. (1850), 2 H. & Tw. 366 ; 

Barton v. North Staffordshire lly. Co. (1888), 38 C!h. D. 

458. Mentd. Hume v, Bolland (1826), lly. & M. 371; 

Johnston v. Ilenton, Johnston v. Parsey (1869), L. II. 9 Eq. 

181. 

47. Interest charged under judgment debt 
— ^Right of executors to dividends.] — ^A., being 
possessed of £12,058 6s. Hd. new per cent, 
stock, bequeathed to C. an interest in £5,000, 
par^d thereof, A judgment having been obtained 
^.gainst C., the judgment creditor obtained a judge’s 
order under Judgments Act, 1838 (c. 110), ss. 14 
& 15, charging such latter sum with the judgment 
•debt, wliich upon cause shown was made ab.solute 
as to HO much of the dividends as were i^ayable to 
D, for her own use. The orders having been served 
upon the Bank, the Bank refused to i)ay the divi- 
dends upon the £12,058 6«. Hd. to the exors. under 
A.’s will, &. tliey brought an action against the 
Bank to recover those dividends. The Bank having 
applied for a stay of proceedings on payment of a 
portion of the dividends : — Held : there was no 
ground or necessity for the application, the Bank 
being bound to pay the dividends to the legal 
owners, the (‘xors., who were answerable for their 
prop(^r a])plication. — Fowler v. Churchill, 
OiURcniLLi;. Bank oi" Encjl.and (1813), 11 x\l. A W. 
323 ; 2 Dowl. N. S. 767 ; 12 L. J. Ex. 233 ; 7 Jur. 
353, 538 ; 152 E. R. 827. 

Annotations Expld. Haprue r. J)aTi(l<*HOTi (1848), 17 L. J. Ex. 

269. Consd. .Seuth WesUTn Loan & Discount Co. v. 

JloborCsou (1881), 8 Q. B. 1>. 17. 

48. — — Execution of transfer — Transferor 
cannot dispute transferee’s title — Necessity for 
transferee to subscribe acceptance — Inspection.] — 

A pai’ty having executed a transfer of stock in the 
form pn^scrihed by 11 0 <h.). 4 A 1 Will. 4, c. 13, 
><. 13, cannot, in an action against the Bank, 
disput(i the title of the transf(n*ee on the ground 
that ho has not subscribed an acceptance of the 
transfer as directed by that clauses 

Pltf., having be^en a holder of 3J ptir cent, stock, 
brought an action against the Bank for refusing 
Ix) pay the dividends. Defts. pleaded, denying 
that x)ltf. was propriete)r of the stock in manner 
A form, etc., A their defence in fact was that, 
Before the dividends became due, the stock hael 
been transferred out of pltf.’s name. The ct., on 
motion, made an order that pltf. should be at 
liberty to inspect that particular entry, in the 
transfer book at tlie Bai^, which related to the 
transfer of the stock in question, but not any 
other part of the bank-books. — -Poster v. Bank 
OP England (1846), 8 Q. B. 689 ; 15 L. J. Q. B. 
212 ; 7 L. T. O. S. 61 ; 10 Jur. 565 ; 115 E. R. 
1032. 

See, further, Discovery, Inspection, & Inter- 
rogatories. 

49. Dividend warrants — Negotiability — Bon& fide 
payment to holder — Liability of bank.] — Pltf. sued 
the Bank for refusing to pay a dividend warrant 
issued by them in respect of a dividend due on 
Apr. 5. Pltf. had given a power of attorney to 
W. to receive his dividend. & on Apr. 6 W. re- 
ceived the warrant from defts. The cashiers of the 
Bank would not pay such warrants until the 8th. 
On April 7 W. transferred the warrant to bankers 

J, — VOL. hi. 


for value, A they received payment of the amount. 
W. absconded. Pltf. afterwards applied to defts. 
for the money, but they refused to pay him. Defts. 
pleaded (inter alia) that by usage & custom of 
bankers A merchants in London, for sixty years 
past, dividend warrants were transferable A 
assignable by delivery only, A a bond fide holder 
thereof was entitled to payment by defts. on 
demand : — Held : the warrant was not negotiable, 
not being payable to bearer, to order or to assigns, 
A the usage pleaded could not alter the general 
rule of law, by which the dividend warrant would 
only confer a right of action on the payee, A pltf. 
was entitled to recover. — P artridge v. Bank of 
England (1846), 9 Q. B. 396 ; 15 L. J. Q. B. 395 ; 
8 L. T. O. S. 195 ; 10 Jur. 1031 ; 115 E. R. 1324, 
Ex. Ch. 

Annotations : — Consd. Crouch v. Credit Fonder of England 
(1873), L. R. 8 (J. B. 374 ; Goodwin v. Robarts (1876), 
L. 11. 10 Exch. 337, Ex. Ch. Expld. Goodwin v. Robarts 
(1876), 1 App. Cas. 476, H. L. 

SeCy generally y Bills of Exchange, Promissory 
Notes A Negotiable Instruments. 

50. Distribution of extraordinary profit — Capital 
or income.] — ^An extraordinary division of a sum 
of money by the Bank among the proprietors of 
Bank stock, beyond the usual dividend ; — Held : 
capital, A not the absolute propei’ty of the tenant 
for life, notwithsi anding the division was in 
money, not stock, A it was to be presumed to be 
profit arising in the time of the tenant for life. — 
Paris v. Paris (1804), 10 Ves. 185 ; 32 E. R. 815. 

Annotations : — Consd. Barclay t\ Wainewrlght (1807), 14 Vew. 
66, L.C. Apld. Hooporv. Roaaiter (1824), M’Clo. 527. Expld. 
lie Barton’s Trusts (1868), L. R. 5 Kq. 238. Distd. Straker 
V. Wilson (1870), 39 L. .1. Ch. 463. Expld. A Distd. He 
Bouch, Sproule v. Bouch (1885), 29 CU. D. 635, C. A. 
Distd. Re Bromley, Saunders r. Bromley (1886), 55 L. T. 
145. Refd. Cuming: v. Boswell & Dickson, Boswell r. 
Cuining & Dickson (1856), 2 Jur. N. 8. 1005 ; Re Hopkins’ 
Trusts (1874), 43 L, J. Ch. 722 ; Bouch v. Sproule (i887), 
12 App. Cas. 385, H. L. ; Re Alsbury, Kugdcn v. Alsbury 
(1890), 45 Ch. D. 237. Mentd. Baring v. Ashburton (1868) 
17 J.. T. 557. 

51. .] — Di.stributibn by the Bank of 

extraordinary profit, b(‘yond the regular dividend, 
not by wa5^ of increased dividend, but as a bonus : 
— Held : capital, A the manner in which it was 
given, made no difTerence. Whatever conduct or 
language the Bank may hold, if they (]o not increase 
tlie dividend, but lake this mode of distributing 
the profit, it is a part of the capital, A does not 
belong to the tenant for life. The Bank may so 
conduct themselves as to avoid the question alto- 
getli(‘r, for they may increase the dividend, A that 
increas(?d dividend would be the ordimwy fruit of 
the stock. But, if they do not take that course, 
the manner, in wliich they give the bonus, cannot 
make a difTerence. Though they may express it 
differently, the thing in fact is the same (Lord 
Erskine, C.). — Witts v. Steerb (1807), 13 Ves. 
363 ; 33 E. R. 330. 

Annotations: — Consd. B relay v. Wainevnight (1807), 14 
VcB. 66, L.C. Reid. Cuming v. Boswell (1857), 28 L. T. 
O. S. 344, H. L. ; Bouch v. Sproule (1887), 12 App. Cas. 
385, H. L. 

See, further. Companies ; Settlements. 


Sub-sect. 4. — Issue op Bank of England Notes. 

Bank notes generally, bankers’ drafts A bank 
post bills, etc., see Part II., Sect. 4, post, 

A, Notes as Tender and Payment, 

52. Before Bank of England Act, 1833 (c. 98) — 
Effect of objection— Annuity Act, 1777 (c. 26).]— 
Held : Bank of England notes were a good tender, 

K 
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SecU\» — The Bank of England : Sxih-aecU 4, A, B, 
C, <&: D . ; suh-sect, T), ^.] 

if not objected to. — Wright v, ItEED (1700), 3 
Term Rep. 554 ; 100 E. R. 729. 

Annotation : — Mentd. Cousins v. Thompson (1705), 6 Term 

Rep. 3.35. 

53. .] — Held : a tender of a 

Bank of England note was good, if not objected to 
at the time. — Brown v. Saul (1803), 4 Esp. 267, 
N. P. 

54. 37 Geo. 3, c. 45.] — Defts., bankers, 

tendered to pltf . a Bank note for £5 & 5s. in silver in 
payment of one of their own notes for five guineas. 
Pltf. insisted on being paid wholly in cash, which 
defts. refused to do : — Held : Bank of England 
notes were not made legal tender by the above 
Act. — Grigby V. Oakes (1801), 2 Bos. &; P. 520 ; 
126 E. R. 1420. 

55. Considered as money — Statement of 

consideration of annuity.] — Bank of England notes 
are considered as money within Annuity Act, 
1777 (c. 26) ; & therefore if bank notes cash be 
given as the consideration of an annuity, the whole 
may bo stated in the memorial as so much money. — 
Cousins v. Thompson (1795), 6 Term Rep. 335 ; 
101 E. R. 581. 

B. Altered Notes. 

56. Alteration of number — Material alteration — 
Avoidance of note. ] — In an action against the Bank 
for non-payment of notes payable to bearer which 
had been regularly issued by the Bank, it appeart‘d 
that the notes iiad been bond fide purchased by 
pltf. for value, but that before pltf. took them the 
notes had been altered by erasing the numbers upon 
them & substituting others, with the object of pre- 
venting the notes from being traced, as payment 
had been stopped & a notice issued specifying their 
numbers : — Held : although the alteration did not 
vary the contract, it was mateTial in the sense of 
altering the notes in an essential part, & the notes 
were vitiated, so tiiai. pltf, could not recover in his 
action on them against the Bank. — Suffell v. 
Bank of England (1882), 9 Q. B. I). 555; 51 
L. J. Q. B. 401 ; 47 L. T. 146 ; 46 J, P. 500 ; 30 
W. R. 932, O. A. 

Annotations : — Apld. Leeds & County Bank v. Walker (188,3), 

11 y. B. D, 84. Refd. lie Howgate & Osborn’s Contract, 

[1902] 1 Ch. 451. 

57. Alteration of number & date — Material altera- 
tions — ^Avoidance of note — Bills of Exchange Act, 
1882 (c. 61), ss. 64, 89.] — A Bank of England note 
which has been materially altered in number & date 
is wortldess, k, the Bank are entitled to refuse to 
pay on it. 

A Bank of England note had been materially 
altered in number & date shortly before the passing 
of the above Act: — Held: (1) before the Act, the 
Bank were not liable on the altered note, which was 
worthless ; (2) s. 64 of the Act was not retrospec- 
tive, but even if it were so, the “ necessary modi- 
fications ” referred to in s. 89 would exclude bank- 
notos altogether from the operation of s. 64, & even 
if the proviso of s. 64 would otherwise have affected 
the altored bank-note, the alteration was “ appa- 
rent,*’ as the Bank could at once discern & point out 
to the holder of the note that it had been materially 
altered, although the alteration was not obvious to 
everybody. — Leeds & County Bank, Ltd. v. 
Walker (1883), 11 Q. B. D. 84 ; 62 L. J. Q. B. 590 ; 
47 J. P. 602. 

Annotation : — Mentd. Imperial Bank of Canada v. Bank of 

Hamilton, [1903J A. C. 49, P. C. 

(7. Lost Notes. 

58. Proof of loss — Action by executors — No proof 
of loss or possession by testator — List of notes made 
by testator. ] — A bill was filed by exors. for payment 
of lost bank-notes, upon giving security to refund 


& indemnify the Bank in case any other claim 
should be made on them. There was no proof of 
actual loss, or that the notes had been in the 
possession of testator, other than a list of them 
other notes marked as received by him. No issue 
was ever tried whether the notes were testator’s : — 
Held : there was no proof of loss, the list not being 
admissible evidence. — G lynn v. Bank op Eng- 
land (1750), 2 Ves. Sen. 38 ; 28 E. R. 26, L.C. 
Annotations: — Mentd. Walmaley v. Child (1749), 1 Vcs. Sen. 
341, L.C. ; Gleadow v. Atkin (1833), 1 Cr. & M. 410 ; 
Brings V. WilBon (1863), 5 Do G. M. & G. 12, L.JJ. 

59. Proof of property in — Possession prlmd facie 
evidence.] — In trover for a lost bank note, it is not 
a primd facie case for pltf. to prove that the note 
belonged to him, A that deft, afterwards con- 
verted it, deft, will not be called upon to show 
his title to the note, without evidence from the 
other side that he got possession of it maid fide 
or Avithout consideration. — King r. Milson (180J)), 
2 Camp. 5, N. P, 

60. Notice to Bank — Indemnity — Holder’s right 
to note of equal value — Bills of Exchange Act, 1882 
(c. 61), ss. 69,70.] — Where the holder of a Bank 
of England note has lost it, the proper course for 
him to take is to notify his loss to the Bank under 
Bills of Exchange Act, 1882 (c. 61 ), s. 69, & to get 
another note of equal value from the Bank on giving 
a good indemnity; & upon an indemnity being 
given to the satisfaction of the miister, the Bank 
will be restrained from setting up the loss as a 
defence to an action on th<^ note. — Gillett v. 
Bank of England (1889), 54 J. P. 7 ; 6 T. L. R. 9. 

D. Notes stolen or obtained by Fraud. 

61. Rights of bond fide holder — Bank refusing to 
pay — Liability of Bank.] — E., being possessed of a 
Bank of England note, sent it by post to O. The 
mail w'fis robbed Ac the note stolen, & it ultimately 
came into the possession of pltf., who took it in good 
faith & for value. Payment- of the note was 
stopped, Ac when pltf. presented it at the Bank for 
payment, deft., a clerk in the Bank, refused eitlnT 
to i)ay the note, or to redeliver it to pltf. : — Held. : 
pltf. was entitled to recover tlui value of the note in 
an action of trov(*r. — Miller v. Race (1758), J 
Burr. 452 ; 2 Keny. 189 ; 97 E. R. 39H. 

Annotations : — Apld. Teareek r. IGioUok (1781 ), 2 Doug. K. IL 

633. CoDSd.Meacl v. Young (1790), 4 Term Rep. 2S. Polld. 
Lawpon r. WcbIoii (1801), 4 Pisj). 50, N. I*. Apld. Wookey 
V. Pole (1820), 4 li. A: Aid. 1. Consd. Snow r. Peacock 
(1826), 3 Bing. 406 ; Lang v. Smyth (1831), 7 Bing. 284 ; 
Glyn V. SoaiVH (183.5), 1 Y. & C. Ex. 644. Apld. Good\^in 
r, RobartB (1875), L. R. 10 Exch. 337. Consd. Mohh r. 
Hancock, fl899J 2 Q. B, 111. Refd. (Irant v. Vauglian 
(]764h 3 Burr. 1516 ; Clarke v. Sliee (1774), 1 Cowp. 197 : 
Gill r. Cubltt (1824), 3 B. & C. 466 ; Easley v. Crockford 
(1833), 10 Bing. 213. Mentd. H. v. Sadi (1787), 1 Leach, 
468 ; Wright r. Reed (1790), 3 Term Rep. 554 ; Glyn r. 
Baker (1811), 13 East, 509 ; Stuart r. BuUj (1813), 11 Ves. 
657, L.C. ; Camidge v. Alhuiby (1827), 6 B. & C. 37.3 : 
Robinson v. Reynolds (1841), 2 Q. ]{. 196 ; Lichfield 
IJnion Grdns. v. Greene (1857), 1 H. A N. 884 ; Keene r. 
Beard (1860), 8 C. B. N. S. 372 ; lie Craven, Crewdson r. 
Craven (1908), 99 L. T. 390. 

62. Means of knowledge.] — Pltf., having 

been asked by Jj. to cash a note for £100, obtained 
change for it from the bank with whom he k(*^ his 
account, Ac handed such change to L. The Bank 
refused to cash the note, as it had been stolen, Ac 
pltf.’s account at his bank was debited with tin? 
amount : — Held : as pltf. was the holder of the 
note Ac as there was no question as to his bona fidcs^ 
there must be a verdict for him. — R anbted v. Bank 
OP England (1900), 21 Journal of Institute of 
Bankers, 167. 

03, Forgetfulness & carelessness — 

Liability of Bank.}— One who takes a bank-note or 
other negotiable security bond fide — that is giving 
value for it Ac having no notice at the time that the 
party from whom he takes it has no title — is entit led 
to recover upon it, even although he may at the 
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time have had the moans of knowledge of that fact, 
of which means he nc'glectod to avail himself. 

A money-changer in Paris, t^welve months after 
he had received & filed a printed notice of a robbery 
of bank-notes at Liverpool, took one of the stolen 
notes at Paris, giving cash for it, less the current 
rate of exchange, from a stranger, to whom he 
merely required to produce his passport <fc write his 
name on the back of the note : — HeJd : the circum- 
stance of his forgetting or omitting to look for the 
notice was no evidence of mala fides. — Kaphapil v. 
Bank oip England (1855), 17 C. B. Ihl ; 25 Tj. .T. 
O. P. 33 ; 26 L. T. O. S. 60 ; 4 W. R. 10 ; 130 E. R. 
1030. 

Annotations : — Apld. Venables v. Baring, [1892] 3 Ch. 527. 
Refd. Joseph r. Webb, Joseph v. Lyms, Joseph v. Fidcock. 
Joseph V. .[ones (1883), Cab. & El. 202 ; London Joint 
Stock Bunk v. Simmons, [1892] A. C. 201, H. L. 

64. Suspension of payment — Enquiry as to 

title of holder.] — The holder of a bank-note is 
entitled primd facie to prompt payment ; but if 
another party has been plunde*red of it before, & 
has applied to the Bank, no iinpropri(‘t y can be 
imputed to them for suspending tlie payment, till 
it is ascertained that the party tendering it for pay- 
ment is not contaminated with the guilt. — Solo- 
mons V. Bank of England (1791), 13 East, 135 ; 
104 E. R. 319. 

Annotations : — Refd. Davis r, Willis (183C), 1 Har. & W. 
679 ; Muttyloll Seal v. Dent (1853), 5 Moo. Tnd. App. 328, 
F. C. ; Gurrie v. Misa (1875), L. 11. 10 Exch. 153, Ex. Ch, 
Mentd. Snow v. Feacock (1826), 3 Bing. 40G ; Lang v. Smyth 
(1831), 7 Bing. 284. 

65. Title of agent — Onus of proof as to title 

of principal.] — A Bank of England note, which wjus 
stohm in England in Eeb., 1820, was remitted in 
May, 1827, by a merehant in Paris to pltf., his 
correspondent in London. On Ins presenting it at 
the Bank it was stoi^pcMl as a stolen nol/e, ^ jjay- 
ment of it refusi'd. Tl\e foreign merchant, when 
he remitted it, was indebted t o pltf. in a sum <LKO 0 ed- 
ing its amount, but pltf. did not before its stojipfige 
make him any further advance on the credit of it ; 
in trover for the note : — Held : (1) pltf. must be 
considered only as Urn agent of the foreign mer- 
chant, could recover only on his title ; (2) pltf. 
was bound to show that the foreign mercliant gave 
such value for it as to exempt liim from all sus- 
picion of knowing that it had been improperly 
obtained. — I)E LA CiiAUMETTE v. Bank of Eng- 
land (1829), 9 B. & C. 208 ; Dan. A- LI. 318 ; 7 
L. J. O. S. K. B. 179 ; 109 E. R.. 78; subsequent 
proceedings (18,31), 2 B. & Ad. 385. 

Annotations: — Distd. Bentley, Ex p. Vere (1835), 4 

Dcu . & Ch. 295. Gonsd. Carrie v. Misa (1875), L. K. 10 
Exch. 153, Ex. (^h. Expld. Misa v. Currie (1 87 6), 1 App. Cas. 
654, H. Ij. ; M’Lean v. (’lydesdale Hanking C'O. (1883), 9 
App. Cus. 95. li. L. Refd. Lang r. Smytli (1831), 5 
Mon. & I*. 78. Mentd. Nash r. De Frevillc (1900), 69 L. J. 
Q. B. 484, C. A. 

60. Notes obtained by fraud — Taken for 

value. ] — Bank-uot(*s cannot be followed by the legal 
owners into the hands of bond fide holders for a 
valuable consideration witlnmt notice. 

A trader, after a commission of bkpey, issued 
against him, wishing to redeem a bill of exchange 
which he had before remitted to his bankei*s, to 
whom he was indebted beyond the amount, 
secretly employed an agent, in whose hands he 
placed for that purpose four other bills of about 
the same value, & such agent, after endeavouring 
in vain to prevail on the bankers to takes in exchange 
such four bills for the one, passed off the four bills 
in the mai’ket, & obtained bank-notes for same, 
with whicli bank-notes he took up the first bill out 
of the bankers’ hands in the usual way : — Held : 
the assignees of bkpt. could not recover from the 
bankers the amount of such bank-notes, the pro- 
duce of the four bills, part of bkpt.’s estate, though 
disposed of by him after his bkpey., the bankers 


Laving taken the notes bond fide for a valuable con- 
sideration, &> without notice. — L owni>es v. Ander- 
son (1810), 13 East, 130 ; 104 E. R. 317. 

Annotation : — Mentd. Currie v. Misa (1875), 44 L. J. Ex. 94 , 
Ex. (Jh. 

67. Rights of true owner— Note cashed for 
stranger without Inquiry.] — Lefts., bankers in a 
small town, gave notes of their own to a stranger, 
of whom they asked no questions, in exchange for 
a £500 Bank of England note: — Held: pltfs., 
from "whom the £500 note had been stolen, & who 
had duly advertised their loss, might recover ilic 
note of defts. — Snow v. Peacock (1826), 3 Bing. 
406 ; 11 Moore, C. P. 286 ; 4 L. J. O. S. C. P. 120 ; 
130 E. R. 569. 

Annafaiions : — Distd. Beckwith v. Corr 11 (1826), 2 C. & F. 
261 ; Slat<^r West (1828), 3 C. Hz F. 325. Consd. Lang ». 
Smytli (1831), 5 Moo. & F. 78. Apld. Easley v. OockforG 
(1833), 10 Bing. 243. Refd. Backhouse v. HarrlHon (1834). 
5 B. & Ad. 1098 ; Foster v. l^carHon (1835), 1 Cr. M. & 11. 
849. 

68. -- Note received in payment of bet.V 

Deft., according to one witness, having admitted 
taking “ from his bankers, or at Doncaster,” ^ 
according to anot her, “ from a stranger at Don- 
caster races, for bets won,” a Bank of England 
note, without inquiring or taking any account of 
the number of the not^e, the jury, in an action by 
pltfs., from whoso servant the note had been 
stolen, who had duly published their loss, having 
found a verdict for them, the ct. granted a new 
trial. — S now S.yddler (1826), 3 Bing. 610 ; 11 
Moor(‘, O. P. .506 ; 130 E. R. 649. 

Annotations: — Consd. Easley v. Crockford (1833), 10 Bing. 
243. Refd." V. Smyth (1831), 5 Moo. & P. 78. 

69. -.] — In 1830, pltf. had his pocket 
picked of a £200 bank note, at a public mooting. 
The note was paid to deft., as ho .said, upon a bet 
on the Derby in 1882, but he could not. say by 
whom : — Held : pltf. was entitled to recover in 
trover. — E asley Crockkord (1833), 10 Bing. 
243 ; 3 Moo. & L. 700 ; 3 L. J. O. P. 22 ; 131 E. R. 
897. 

Annotations : — Dbtd. Symons v. Miilkem (1882), 30 W. R. 
875. T d(Mi])t whet her Easley v. Crockford can stand after 
tlie later deci^^iouH (Fiiv. J.). Refd. Bm'khoueo r. IlarriKon 
(1834), 5 H. & Ad. 1098. 

70. — - Negotiability abroad.] — Held: a Bank 
of England not e, which had booi stolen, was by 3 
& 4 Ann. c. 8, negotiable abroad. — D e LA Chau- 
METTE r. Bank of England (1831), 2 B. & Ad. 
385 ; 9 L. J. O. S. K. B. 239 ; 109 E. R. 1 186. 

Annotation : — Refd. Jeflferys r. Boosey (1854), 4 H. L. Cap. 
815, H. L. 

71 . Bank refusing to pay — ^Title of agent — Trover. 1 

— A. paid a Bank of England note to B. in discharge 
of a debt. B. paid it to C., who presented it at the 
Bank, where it was stopped, on the ground that 
it had been fraudulently obtained from a former 
holder : — Held : altliough A. thereupon paid the 
amount of the note to C. in discharge of the debt 
due to the latter from B., A. could not maintain 
trover for the note against the Bank. — B enjamin 
V, Bank of England (1813), 3 Camp. 417, N. P. 


Sub-sect. 5. — Restriction on Issue of Bank 
Notes, etc., by other Banks. 

A, Bank Notes* 

72. By banking company of more than six per- 
sons — Whether issue unlawful.] — S. carried on. 
business at Carlisle as agent for Ij. Banking Co. of 
Scotland. The co. sent S. from time to time for he 
purpose of circulation parcels of notes of L. Bar.k- 

K 2 
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ing Co. signed bv the accountant So cashier of the 
< 50 . & made payable to the bearer on demand at the 
co.’s office in L. The co. consisted of more than 
six pa»rtners & S. was liimself a partner : — Held : 
the issue of the notes was illegal 2fc in violation of 
the stats, passed for the protection of the Bank of 
Bngland. — lie Hobson, Ex p, Randleson (1828), 
Mont. & M. 86 ; subsequent proceedings (1833), 2 
Heac. & Ch. 534, Ct. of R. 

73. By bankers ceasing to carry on business — 
Whether issue unlawful.]-— A firm of bankers law- 
fully issuing notes on May 6, 1844, & accordingly 
permitted by Bank Charter Act, 1844 (c. 32), under 
certain conditions, to continue so to do, sold their 
business to a limited co., “ excepting their riglit to 
issue notes, but including agreed benefit of the 
issue ” ; & it was agreed that they might continue 
to issue their notes, but through the co.’s officers 
only, that the co. should allow them intc'rest on the 
circulation at 2 per cent, less expenses, that to con- 
tinue the issue new partners might be admitted, 
but not without the co.’s consent, that if their right 
of issue were taken away any compensation given 
them should go to the co. unless it should get an 
equal right of issue, k> that if it should acquire a 
right of issue their right of issue was to cease. The 
firm ceased to carry on business except under that 
agreement : — Held : after the making of the agree- 
ment the firm had “ ceased to carry on the business 
of bankers ” within ss. 12 & 28 of the Act, & the 
issue of the notes was unlawful. — A.-Q. v. Birk- 
BECK (1884), 12 Q. B. D. 605 ; 53 L, J. Q. B. 378 ; 
51 L. T. 199 ; 32 W. R. 905. 

Annotation : — ^Refd. Prescott, Dimsdale, Cave, Tuff^vell v. 

Bank of England, 11 894 J 1 Q, B. 351, C. A. 

74. Banking company ceasing to issue notes — 
Change of place of business & amalgamation — 
Payment of composition.] — In 1834 the H. Banking 
Oo. was established at 8., & the deed of settlement 
provided that “ tlit* bank shall be carried on at S. A. 
nowhere else.” In 1841 the U. bank, by agreement 
with the Bank of England, ceased to issue its own 
notes, & the H. Banking (Jo. was scheduled as one 
of the banks entitled to a composition from tlie 
Bank of England under Bank Charter Act, 1811 
(c. 32), s. 23. The H. bank passed througli many 
changes, A in 1876 it opened a branch in Eondon. 
In 1876 also, a new banking business was acquired 
& a new co. was formed under the name of the “ H. 
& N. W. Banking Co.” In 1878 this latter co. 
acquired another business in London, & the name 
was changed to that of the “ C. A C. Bank,” which 
was registered in 1880 under Cos. Acts. The Bank 
of England had continued to pay to the ” C. A (J. 
Bank ” the yearly composition due in respect of 
the H. Banking Co., but in 1886 they refused to ijay 
on the ground that the right to the composition was 
lost by carrying on business in London & by amal- 
gamation with other banks ; — Held : pltfs. were 
entitled to recover the composition, as it was 
granted to the H. Banking Co. under the Act as a 
persona designata^ and they had not lost this light 
by ceasing to carry on business exclusively at 8., 
or by absorbing other banks, in conjunction, or 
change of name. — Capital & Counties Bank v. 
Bank of England (1889), 61 L. T. 516 ; 5 T. L. R. 
738. 

Annotations: — Consd. Prescott, Dimsdale, Cave, Tugwell v. 

Bank of England, [1894] 1 Q. B. 351, C. A. ; Bell v. 

National l»rovlncial Bank of England, [1903] 2 K. B. 249. 

75. Ceasing to carry on business — Payment 
of composition.] — Five firms, two of which were 
London bankers without right to compensation, A 
three country bankers with such right under Bank 
Charter Act, 1844, ss. 23, 24, agreed to sell their 
businesses to a limited co., the considerations being 


shares in the co., A agreed in future not to carry on 
business as bankers. The co. carried on business 
at the old banks with the old staffs : — Held : the 
banks had ceased to carry on business, A the co. 
was not ” such banker or bankers ” as the three 
country firms, A neither the firn^ nor the co. were 
entitled to be paid any composition by the Bank of 
England. — Prescott, Dimsdale, Cave, Tugwell 
A Co., Ltd. v. Bank op England, [1894] 1 Q. B. 
351 ; 63 L. J. Q, B. 332 ; 70 L. T. 7 ; 10 T. L. R. 
129 ; 38 Sol. Jo. 97 ; 9 R. 66, 0. A. 

Annotations : — Consd. Bell v. National Provincial Bank of 
England, [1903] 2 K. B. 249. Expld. Bell v. National Pro- 
vincial Bank of England, [1904] 1 K. B. 149, C. A. 

B. Bills of Exchange. 

76. Payable at less than six months from accept- 
ance — By non-trading corporation — Whether un- 
lawful.] — Pltfs. sued as indorsees of a bill of ex- 
change for £200 accepted by a corpn. payable thret^ 
months afLu* date : — Held : pltfs. could not 
recover, as the bill was an illegal infringement of 
the stats, for the protection of the monopoly of the 
Bank of England. — BRouciHTON v. Manchester A 
Salford Waterworks Co. (1819), 3 B. A Aid. 1 ; 
106 E. R. 564. 

Annotations: — Distd- Perring v. Diinston (1820), Ity. & M. 
426. Ref d. East London Waterworks Co. v. Bailey (1 827 ), 
4 Bing. 283 : Bank of England r. Anderson (1837), 3 Bing. 
N. C. 589. Mentd. Clarke v. Imperial Gas Light & CJoke Co. 
(1832), 4 B. & Ad. 315 ; Henderson r. Australian Royal 
Mail Steam Navigation Co. (18.'>.')), 5 E. & B. 409 : Bateman 
V. ABd-VVales By. Co. (1866). L. H. 1 C. 1». 499 ; South of 
Ireland Colliery r. Waddle (1868^ L. K. 3 C. P. 463. 

77. By banking copartnership of more than 

six persons — Whether unlawful.] — The L. A W. 

Bank was a copartnership consisting of mort* t han 
six persons carrying on business as bankers in 
London. M. was a bank(*r at St. Albans A kept an 
account with the L. A W. Bank, \vho were his 
London agents. M. drew a bill of (‘xohange for £25 
on the L. A VV. Bank payabhi twenty-one days after 
date to the ordid* of R. The L. A W. Bank a(‘ce]>t(‘d 
the bill, having at the time moneys in their hands 
belonging to M. exceeding £2.5 : — Held : the ac(;epl - 
ance of the bill by the L. A W. Bank was an unlaw- 
ful infringement of the privileges of tlit‘ Bank of 
England, having regard to Bank of England Act, 
1833 (c. 98), A the other Acts then in force respect- 
ing the Bank f>f England. — Bank of ]<]noland r. 
An!>erson (1837), 3 Biiig. N. (J. 589 ; 2 Keen, 328 ; 
2 llodg. 294 ; 4 Scott, 50 ; 6 L. J. (J. P. 158 ; i 
Jur. 9, 12 ; 132 E. R. 538; subsequent proceedings, 
7 L. J. Ch. 265. 

Annotations: — FoUd. Booth r. Bank of England (1810), 7 
Cl. & Fin. 509, H. L. Mentd. Maclao v. Buthorland (1854), 
3 E. & B. 1 ; Lucas v. Ilobcrta (1865), 3 C. L. K. 987 ; 
Austria V. Day (1861), 3 Do O. F. Sc J. 217, L.C. 

78. — •] — -A joint-stock bank, con- 
sisting of more than six partners, A carrying on tin 
business of bankers in the City of London, entered 
into an agreement with a bank in Canada, that P., 
manager of the London bank, but not a partn<*r 
therein, should accept bills drawn on him by the 
(Janada bank, payable at less than six months fri>ni 
the acceptance therc'of, A that the London bank 
should provide funds for the duo payment of sucli 
bills, the money transactions arising theiM'upon 
being, in tlie accounts between the two banks, to 
be treated as transactions between the banks : — 
Held : (1 ) the acceptance of such bills, in execution 
of such agreement, was unlawful, having regard to 
the Acts m force' respc'cting the Bank of England ; 
(2) such acceptances would not be lawful, oven if the 
Ix)ndon bank, at the time of the acceptances, had 
in hand funds on account of the Canada bank eejual 
to the amount of the bills so accepted ; (3) the 
acceptances of sucli bills would not be lawful if t<he 
London bank had not, at the time of the accc^pt- 
ances, any funds in hand belonging to the Canada 
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bank, but the bills were accepted on the credit of a 
contract by that bank to remit funds to meet such 
acceptances before the bills became payable ; (4) 
the Bank of England might maintain an action 
against the London bank for the infringement of its 
privileges. — Booth r. Bank of England (1840), 7 
CL & Fin. 509 ; 0 Bing. N. C. 415 ; West, 298 ; 1 
Scott, N. B. 701 ; 4 Jur. 762 ; 7 E. B. 1163, H. L. 

C. Promissory Notes, 

79. By commercial firm — Note at less than six 
months by partners — Whether valid.] — commer- 
cial firm consisting of seven partners made a pro- 
missory note payable iliree months after date. 
Defts. objected that tlie note was illegal under 
Bank of England Act, 1741 (c. 13), s. 5 : — Held : a 
valid not(^i as the above Act must bo construed 
sernndum suhjectam matcriam, & it was the manifest 
ohj(‘ct. of the legislature, in framing the Act, to 
])rot(‘ct. the Bank of England against rival banks. — 
Wigan v, Fowlp:r (1816), 1 Stark. 459 ; 2 Chit. 
128. 

nnotntions : — Distd. Broujihton v. Manchc's1x>r & Salford 

Walurworks Co. (1819), .‘I Ji. & Aid. 1. Apid. Perring v. 

Dini.sfon (1820), Hy. & M. 420. 

30 . Not appearing to be made by 

banking partnership — Whether valid.] -A joint k. 
sevt‘ral promissory note, at a shorter date than six 
months, signc'd by more tlian six individuals, not 
appearing to be made by persons in partnership for 
the puriioses of banking, is valid. — Perring v, 
IlUNSTON (1826), By. A M, 426. 


Sub-sect. 6. — Bank Books. 

81. Bank bills — Copies admissible in evidence.] — 

A copy of a bank bill on the file of the Bank is good 
(‘vidence, t he Bank being a public body established 
bv Act of T^arliament for public purposes. — Man v, 
( Arev (1697), 3 Salk. 155 : 91 E. K. 748. 

82. Books — Copies admissible in evidence.] — 
Parol evidence cannot be given of the transfer of 
stock, but copies from the books of the Bank must 
hi' })roved. — Brkton CoPE (1791), Peake, 43. 

AnnoUflion : — Refd. Davis v. Bank of England (1824), 2 

Bing. 

83. -.] — 'Popu's from the transfer books 
n-re good evidence. — M arsh Collnett (1798), 2 
E.sp. 665, N. P. 

nnofaiiov : — Refd. Davis v. liank of England (1824), 2 

Bing. 

84. Production of originals.] — Copies 

of the hooks of the Bank are evidimce, hut upon a 
(fuestion. wliether tlu* signaturt^ to a transfer is the 
genuine liand-wj'iting, the book must be produced. 
— Aurjol V, Smith (1811), 18 Yes. 198 ; 34 E. B. 
292, L. 

Amiotntion :• -Apld. Davis v. Bank of England (1 824), 2 Bing. 

39.1. 

85. -In order to prove the 
acc(^])tance of stock by deft., evidence was adduced 
that a j)erson unknown to the clerk in the 
Bank came there with T. & made an entry of his 
acceptance of the stock, k a witness was then called, 
who proved that he had inspected the Bank books, 
k iliat the signature to the acceptance of the stock 
was in deft.’s handwriting : — II eld : this t‘vidence 
was admissible t o prove the acct*ptance of thti stock 
by deft., k it was not necessary that the Bank books 
themselves should be produced, they not being 
rtnnovable on the ground of x^ublic convenience. 

It has been established that the books of the 
Bank being of great concormiient to the whole of 
the national creditors, the removal of them would 


be so inconvenient, that copies of them might be 
received in evidence (Lord Abinger, C.B.). 

The documents produced show a transfer k 
acceptance in point of form, but these being only 
copies, they do not show that the stock was trans- 
ferred to k accepted by deft., unless some acts of 
his, done at the time when he is at the Bank, in the 
Bank books, be also shown. The Bank books are 
not caT)ablc of being produced without so much 
X)ublic inconvenience, that the cts. have directed 
them to remain in the Bank, k cojiies of them to be 
received in evidence for the purpose for which the 
books are receivable (Alderson, B.). — Mortimer 
V. M’Callan (1840), 6 M. & W. 58 ; 9 L. J. Ex. 
73 ; 4 Jur. 172 ; 151 PI. B. 320; subsequent pro- 
ceedings^ 7 M. & W. 20 ; sub nom. M’Oallan v. 
Mortimer (1842), 9 M. & W. 636, Plx. Ch. 

Annofniions : — Apld. Owner v. Beehive Spinning Co., 11914] 1 

K. B. 105. Refd. B. V. Mainwaring (IH5C), 7 Cox, C. C. 192, 

C. C. A. Mentd. Thomas v. Fredricks (1847), 10 Q. B. 775 ; 

Nicholson r. Gooch (1 8.5(5), 5 E. &. B. 999 : Re Ryder (1857), 

29 L. T. O. S. 217 ; Grlssell v. Bristowe (1868), L. R. 3 C. P. 

112 ; Langioii v. Waite (1868), L. R. 6 Eq. 165 ; Calder v. 

Dobell (1871). L R. 6 O. 486, Ex. Ch. 

Production of — Bill for discovery of 
stock.] — To a bill against the Bank for discovery 
of stock standing in the name of pltf.’s late father 
cither alone or jointly, for twenty years before & 
.at ids death, k for "an inspection of the Bank 
books containing the entries of such slDck, the 
Bank in their answer sot forth an account of the 
stock, but declined to set forth a list of the books 
cont.aining the entries: — Held: they were not 
exempted from the jirodiiction of their books, k 
ought to set forth a list of them. — Heslop v. 
Bank of England (1833), 6 Sirn. 192 ; 58 E. B, 
566. 

Annotaiio 7 i : — Mentd. Saunders r. Saunders (1855), 3 Drew. 

387. 

87. List of unclaimed stock transferred to 
National Debt Commissioners — Who may inspect.] 

— Upon an application for a mandamus to compel 
the Bank to allow inspection of the above list to 
appet., wlio carried on busiiK^ss a “ next of kin 
k unclaimed money agent,'’ k desired inspection in 
order to nmke a copy of the list for the purpose of 
his busiiK'ss :-~Held: as appet. did not show that 
he bond fide claimed an interest in any unclainied 
stock, (‘ithcr on his own behalf, or as representing 
some other person, he was not entitled to inspec- 
tion of the list, under National Debt Act, 1870 
(c. 71), s. 52. — B. V. Bank of England, [1891] 1 
Q. B. 785 ; 60 T.. ,1. Q. B. 497 : 64 L. T. 468 ; 55 
J. P. 695 ; 39 W. B. 558 ; 7 T. L. B. 421. 

AiinoUition : — Folld. R. v. Bank of England, Ex p. Collis 

(190(5), 22 T. L. R. 477, 

88. .] — To entitle a person to inspec- 

tion of the above list lie must, at least, show some 
ground for claiming, either on his own behalf or 
on behalf of some other person, an interest in the 
stock.- B. V. Bank of England, Ejt p, Collis 
(1906). 22 T. L. B. 477. 

Production & inspection of bank books, generally, 
under Bankers’ Books Evidence Act, 1879 (c. 11).] 

—See I’art II., Sect. 28, Sub-sect. 2, post. 


Sect. 2.— BANKS IN SCOTLAND. 

89. Royal Bank of Scotland — Transfer of stock — 
Proprietor debtor to bank — Bye-law.] — A bye-law 
of the Boyal Bank of Scotland, “ that no pro- 
prietor, who is or shall become a debtor to the 
Dank, shall be allow'ed to transfer his stock, or 
any part thereof, but in pre^sence of a ct. of direc- 
tx>rs, to the end such ct. of directors, if they think 
fit, may stop such transfer until such x)roprietor 
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Sect* 2. — Banls in Scotland* Sects* 3 <£: 4 : Siih' 
sects, 1 2.1 

find security to the bank, for what he owes to 
them, to their satisfaction,” is good ; & under it 
tlie bank may, in case of debts due to them from a 
partuei*ship, rt*tain not only the stock standing in 
the firm ol the partnership, but also such stock as 
is standing in the names of any of the partners 
individually. — Uotchkis v. Royal Bank of 
Scotland (1797), 0 Bro. Pari. Cas. 465 ; 2 E. 11. 
1202, H. h* 

90 , Power to issue notes.] — Prisoner was 

indicted for forging a note of the Royal Bank of 
Scotland : — Held : it was not nticessary to prove 
that any of its charters gave the bank power to 
issue notes, as such power was sufficiently recog- 
nised by 48 Geo. 3, c. 149, s. 16, 55 Cfeo. 3, c. 184, 

s. 23.— R. V* M’Keay (1826), 1 Mood. C. C. 130. 

91. Notes of Scottish bank — Forged in England.] 
— Held : Forgery Act, 1861 (c. 98), s. 16, extended 
to the engraving in England without authority of 
not-es purporting to be notes of a banking co. 
carrying on business in Scotland only, notwith- 
standing that^ s. 55 enacted that notliing in the 
Act contained should extend to Scotland. — 
R. V* Brackenridge & King (1868), L. R. 1 
O. C. R. 133 ; 37 L. J. M. C. 86 ; 18 L. T. 369 ; 32 
3* P. 436 ; 16 W. R. 816 ; 11 Cox, C. C. 96, C. C. R. 

Annotation : — Mentd. Clarko t\ Bradlaugh (1881), 7 Q. B. D. 

38. C. A. 


banks given by Lord St. Leonards. The leading 
differences between private & joint-stock banks in 
England & Ireland commented upon. — O ’Flaherty 
V* M’Dowell (1857), 6 H. L. Cas. 142 ; 29 L. T. 
O. S. 331 ; 4 Jur. N. S. 33 ; 10 E. R. 1248, H. L, 

Annotations : — Refd. Copland v. Davies (1872), L. 11 5 H. L. 

358. H. L. Mentd. Towuo v, London & Limerick S.S. Co 

(1859). 5 Jnr. N. 8. 84(5. 

94. Official manager of Irish bank — Enforcing 
Judgment against.] — Judgment was obtained in a 
ct. of record at Dublin against the official manager 
of an Irish joint-stock banking co. for a large sum. 
The amount due was reduced by subsequent pay- 
ments in the name of deft. Pltf . executed a warrant 
of attorney (under 6 Geo. 4, c. 42, s. 12) to confess 
judgment for the sum remaining due, &> judgment 
was signed in England. Subsequently pltf. exe- 
cuted a frt'sli warrant to confess judgment for the 
sum for which judgment had been signed in the 
Irish Ct. ; the judgment was signed accordingly. 
On this latter judgment a sci. fa, issued against 
a shareholder. On his motion to set it aside : — 
Held : the provisions in 6 Geo. 4, c. 42, s. 12, for 
enforcing judgments against the public officers of 
banking cos. in Ireland, were, by Joint Stock Cos. 
Winding-up Act, 1848 (c. 45), made applicable to 
judgments against official managers, & the judg- 
ment on which the sci, fa, proceeded wa.s 
regular. — Walker v* Ooodyere (1857), 7 E. & B. 
9(i0 ; 29 L. T. O. S. 246 ; 3 Jur. N. S. 1078 ; 6 
W. R. 707 ; 119 E. R. 1504. 


Sect. 3.— BANKS IN IRELAND. 

92. Joint-stock bank — Right to sue In name of 
public officer.] — Qti, : whetiier 6 Geo. 4, c. 42, 
s. 10, conferred upon a joint-stock co. the right to 
bring an action in the name of its public officer 
against one of ihs members, for a debt due to the 
copartnership. — Hugheh v* Thorpe (1839), 5 
M. & W. 656 ; 9 L. J. Ex. 109 ; 151 E. R. 278. 

Annotations: — Refd. Skinner v. Lambert (1852), 5 Scott, N. R. 

197 ; lleddiBh v. Pinnock (1854), 10 Exch. 213. 

93. Liability of shareholders in bankruptcy. ] 

—The T. Bank was a joint-stock bank established 
in Ireland under 6 Geo. 4, c. 42. This bank having 
stopped payment, three creditors filed a petition on 
behalf oi themselves & oihers, the creditors of tiie 
bank, seeking to have the trusts of 33 Geo. 2 
declared as against the bank & the several share- 
holders thereof, but the other creditors of the 
individual shareholders were not made parties : — 
Held : (1) the joint-stock bank wjus not a banker 
within 33 Geo. 2, & that stat. had no application 
to joint-stock banks, the provisions of the joint- 
stock bank stats, being irreconcilable with it 
iiripliedly repealing it ; (2) even if 33 Geo. 2, c. 14, 
did apply to a joint-stock bank, then all the credi- 
tors of the several shareholders ouglit to have been 
made parties. Scrnhle ; 8 & 9 Viet., c. 98, applied 
to Irish joint-stock banks. A history of Irish 


Sect. 4.— TRUSTEE SAVINGS BANKS. 

Sub-sect. 1. — Rules and Regulations. 

95. Certificate by barrister — Rules conforming 
to Act — Not conclusive.] — The certificato of the 
barrister appointed under 9 Geo. 4, c. 92, that the 
rules of a savings bank were in conformity with 
the Act, is not conclusive . — Re Clarke, Ex p, 
Haynes (1844), 3 Mont. D. <fc De G. 663 ; 13 L. J. 
Bey. 12 ; 8 Jur. 791. 

96. Admissible in evidence.] — Semblc : a printed 
copy of tlie rules of a savings bank, with two 
names of trustees printed at the end, with a 
manuscript certificate of the barrister siiowing his 
approval of the rules, was admissible in evidence 
under Savings Bank Act-, 1844 (c. 83), s. 19, & 
Evidence Act, 1815 (c. 113), s. 1. — R. v. Essex 
(18.57), Dears. A B. 371 ; .30 L. T. O. S. 171 ; 21 
.1. P. 789 ; 4 .Jur. N. S. 15 ; 7 Cox, C. C. 384, C. C* R. 

Amiotatiovs : — Mentd. B. v. Princo (1808), L. R. 1 (^. G. R. 

159, C. C. R. ; R. v. RobertH (1878), 38 L. T. 090, O. C. 11. 

97. Formed & registered under Joint Stock 
Companies Act, 1856 (c. 47) — Whether banking 

company — Winding up.] A co. called a “savings 

bank ” was form(‘d with limited liability & regis- 
tered und<*r tlie above Act, the objects being 


PART I. SECT. 3. 

93 i. Joint-stock hank.] — Held: 33 
Geo. 2, c. 14, was not repealed but 
regulated all banking transactions in 
Ireland. — D ^n es v . KiiNNisoy (1808), 
17 W. R. 305.— IR. 

a. Transfer of fnnds of deceased cus- 
tomer — Appointment of receiver. I — An 
order was made that all the funds of a 
deceased person in the Bank of Ireland 
should be transferred to the credit of a 
cause in the name of the Accountant- 
General, but there was no iy3(xdvcr of the 
personal property of deceased * — Held : 
a receiver should be apTiolntod to oiitain 
administration pendente IHe, before the 
ct. could make an order on the bank for 
the transfer. — Fleetwood v . Fleet- 


wood. 3 Ir. L. Rec. 1st 8er. 170. — 

IR. 

Joint-stock Companies.] — See S(‘ct. 7, 
post. 

b lionus in addition to annual diiH- 
dend — Capital or income.] — A bonus de- 
clared by the Bank of IreJand on their 
stock, in addition to the annual dividend, 
is not in the nature of annual profits, but 
is an accretion of the capit.al. — hJx p. 
Hoddens (1847), 11 I. ICq. B. 99.—IR. 
See, gcnerallv, Comi'ANIKH ; 8f.ttle- 

MENm 

PART I. SECT. 4, SUB-SECT. 1. 

c. Power to lend money. ] — A savings 
hank may, in virtue of its ordinary cor- 
I porato powers, make loans of it.s own 
^ moneys. — LANaix)is& La Caisse d’Eco- 


NOMiE N.-D. DK Quebec ij, Arcand 
(1893), g. B. 4 S. C. 05.— CAN. 

e. Validity of securities pledged 

— Estoppel.] — L, borrowed from a sav- 
ings i)ank money wluoh lie agreed t-o re- 
pay witli interest., transferring in pledge 
as collateral security letters of credit on 
the Govt, of Quebec, but L.’s creditors 
contested the liank’s claim, cm the ground 
that the sec url ties were not of the class 
mentioned in R, S. C. (c. 122), s. 20, & 
tlie bunk’s act in making tlio loan was 
ultra, vires & illegal : — Held : L., having 
received good & valid coiieidcration for 
Ids promise to repay the loan, his credi- 
tors could not impugn Die contract of 
loan, or assail the pledge of tlie securi- 
t.ic'H.^^-ROLLANDU. CAIBSE d’EcONOMIE DE 
QUEBEC (1895), 2 4 8. C. R. 405.— CAN. 
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alleged to be to receive deposits, grant loans on 
security & to conduct emigration agencies, with a 
•capital of £50,000 in shares of £1 each. An order 
to wind up was made in Bkpey., & afterwards a 
petition to wind up in Ch. was presented, on the 
ground that the co. was not a banking co., & that 
there was no jurisdiction to wind up in Bkpey. 
It was proved that the co. was not regist(?red under 
cdther of Banking Cos. Acts, 1857 (c. 4.0) & 185S 
<c. 01), that rnom^y could not be withdrawn (ixcept 
upon a stated period of notice, that cheques could 
not be drawn in the ordinary form, & that the co. 
itself kept an account with a banking-house : — Held : 
(1) the co. was not a banking co. within the stats, 
regulating joint-stock cos. ; (2) being a co. of 

limited liability registert'd under the Act of 1856, 
it must be wound uj) as directed by that stat. in 
the Ct. of Bkpey. — Rc District Havincs Bank, 
Ltd., Ex p. Coe (1861), 3 De G. F. .T. 335 ; 31 
L. J. Bey. 8 ; 5 L. T. 566 ; 10 W. 11. 138 ; 15 E. R. 
007, L.JJ. 


Sub-sect. 2. — Trustees and Managers. 

98. Action against trustee — Dispute — Arbitra- 
tion. ] — Held : an action did not lie against the 
trustee of a savings bank which was governed by 
9 Geo. 4, c. 92, in case of disputes, the only mode 
of proceeding being by arbn. — Crisp v. Bunbury 
(1832), 8 Bing. 394 ; 1 Moo. & S. 616 ; 1 L. J. 
€. P. 112 ; 131 E. R. 445. 

AnnoinlioM : — Apprvd. R. v. Mildenhall Savings Bank 
(1837), 6 Ad. & El. 952. Distd. Morrison v. Glover (1849), 


4 Exch. 430. Apld. Exp, Payne (1849), 18 L. J. Q. B. 197. 
Distd. Rochdale Canal Co. v. King: (1849), 18 L. J. (i. B, 
293. Apld. Reeves r. Wliite (1852), 17 Q. B. 995. Distd. 
Prentice v. London (1875), L. R. io C, P. 679. Con^. 
Municipal Bldg. Soc. v. Kent (1884), 9 App. Cas. 260, H. L. 
Reid. K. V. Cheadle Savings Bank (1834h 3 Nov. & M. 

K. B. 418, n. ; Timms v, Williams (1842), 3 Q. B. 413 ; 
Scott V. Avery (1856), 5 H. L. Cas. 811, H.Jj. : Callagrhan v. 
Dolwin (1869), L. R. 4 C. P. 288 ; Huckle v. WUson (1877), 
2 C. P. D. 410 ; Western Suburban & Notting: Hill Per- 
manent Benefit lUdg. Soc. v. Martin (1886), 17 Q. B. D. 66 ; 
Davies v. Second Chatham Permanent Bldi?. Soc., Mac- 
kenzie V. Everi.on & West Derby Bldg. Soc. (1889), 61 

L. T. 6S0; CroBfield v. Manchester Ship Canal Co., [1904] 
2 Ch. 123, C. A. Mentd. Farmer v. Smith (1859), 4 H. & N. 
196 ; Norwich Corpn. v. Norwich Electric Tram. Co. (1906), 
95 L. T. 12. C. A. 


99. Compromise of claim — Dispute — Arbitration.] 

— On the failure of a savings bank, depositors 
agreed to a compromise & accepted a composition. 
They afterwards disputed the settlement, on the 
ground that certain persons were liable for the 
wdiole of the deficit, & the dispute was referred to 
the registrar of friendly societies. The trustees of 
the bank entered on their defence before the 
registrar, but subseciucntly applied for a pro- 
hibition restraining him from proceeding with the 
arbn., on the ground that there was no “dispute *’ 
within Savings Banks Act, 1863 (c. 14), s. 48 : — 
Held : there was such a dispute, & the registrar 
had power to determine it. — Cardiff Savings 
Bank & Aberdare District op Oddfellows, 
Ex p. Friendly Societies Registrar (1887), 4 
T. L. R. 10. 

100. Embezzlement by clerk — Remedy of deposi- 
tors — ^Appointment of arbitrator.] — The clerk of a 
savings bank embezzled the money of the de- 


PART I. SECT. 4, SUB-SECT. 2. 

98 i. A ('lion agaitiM trustee — Dispute — 
Arhitrafion.] — A depositor in a savings 
bank cannot bring a suit against tlic 
trustees, Havings Bank Act, 182s (c. 92), 
having estiiblished arlin. as the only 
mode of proceeding in disputes biitween 
<lcpo8itors A: the institution. — C ’ookk r. 
CouKTOWN (LoiuO (1844), 6 I. Eq. R. 
266.— IR. 

98 ii. . 1 — Circiunstance.s 

iinfra) in which held pltf.’s only remedy 
by proct)cding under the arbn. clauscH of 
.Savings Bank Acts, 1828 (c. 92), & 1844 
(c. 83 ). — Fitzukrald V. Rowan, No. 
■98 vi., infra. — IR. 

98 iii. .] — Depositors 

made claims for amounts duo to tluuu, 
before the passing of Havings Bank Act, 
184 4 (c. 83), but no reference was made 
till after the passing of that Act : — 
Held : the jurisdiction created by it 
superseded that created by Havings Bank 
Act, 1828 (c. 92). — CouKTowN i\ Goff 
< 1851), 3 Ir. Jur. 182.— IR. 

98 iv. . 1 — M. brought 

an action against the t.ruRteos of a savings 
bank lor payment of £50, which had been 
deposited in her name, 8c which she 
allegi^d the otilcials of the batik had paid 
away upon a forged order to another 
person. Defenders deoietl that tlie order 
was f(*rged, or that tiiey wore responsible, 
even if it was. At the date when the 
action was brought M. had no funds at 
her credit in the books of the bank : — 
Held : the action was excluded by Trus- 
tee Havings Bank Act, 1863 (c. 87), s. 48. 
— Mkmiosk r. KniNnuitau Havings 
Bank (1897), 24 R. (Gt. of Hess.) 483.— 
SCOT. 

98 V. — V alidiiy of award. ] 

— A dofleieney having arisen in the funds 
of a savings bank, 1\, the barrister-at- 
law appointed under Savings Bank Acts, 
Issued a circular directed to A., & the 
other trustees & managers of the Institu- 
tion, requiring them to meet liim. 1*. 
made an award that A. & the oilier trus- 
tees should bo personally liable to pay 
B., a depositor, the amount of his claim, 
£27 98. The award did not state when 
the deficiency In the funds of the savings 
bank arose, or that A. was then a true- 


tee • — Held: (1) the circular was in- 
Rutheient to enable the arliitrator to pro- 
ceed ex p. ; (2) the award, on the fae^' 
of it, showed that the arbitrator had 
wholly mistaken & exc<?eded his juris- 
diction : (3) the arbitrator was em- 

powered to award a personal liability 
ngaiu.st the trustees, in favour of the 
depositors, & not merely against the 
inst itution itself, in coses coining within 

s. 14. but such award should be i*eHtricted 
to the proportion of the deficiency in 
such deposits occasioned by the default 
of the trust-ees. — Lynch v. Fitzgkuald 
(1850), 2 Ir. Jur. 268.— IR. 

98 vi. Notices of withdrawal of de- 

posits — Money had S received.] — Pltf. 
was a depositor, to the amount of 
£61 10.s\ 4d., in the T. savings bank, of 
wliich deft, was the treasurer & one of 
the acting trustees. The last day on 
wliich iiie bank w^as open was Apr. 3, 
1848. Notices for withdrawal of dc- 
positjjj had been given by several de- 
positors. litf.’s notice w^as given on 
A pr. 3 & was not payable imt il the 1 7 tb. 
There were notices of other deiiositors, 
to the amount of £700, payable on Apr. 
10, there were other notices payable 
on the 17 Ml. Between Apr. 10 & 17, 
deft ., as treasurer, received £900 : — 
Held : (1) there \vas no appropriation in 
law of auy part of the £900 to pltf.’s use, 
& deft, was not liable, as treasurer, on 
tlio ground of specific appropriation ; 
(2) the funds of the bank having been 
vested in defl«. & other trustees, to the 
use of tlic institution & of the depositors, 
an action for money had & njceived to 
pltf.’s ust? did not lie. — Fitzokrat.u v. 
Row an (1855). 5 I. C. L, R. 1.— IR. 

98 vii. What defences may be 

pleaded.] — In an action by a depositor 
against the tniasnror for the amount of 

t. ho deposits, deft., by leave of the ct., 

pleaded, (1) that he had not received 
money to pltf.’s u«e ; (2) that, by the 
rule of the savings bank, he could only 
pay the money to the manager, & t hat he 
was ready to do this wdien the bank 
failed ; (3) an award. A motion to 

strike out the second defence as em- 
barrassing, & os not raising a material 
Issue, or one distinct from that raised by 
the first defence was refused with 


costs. — F itzgerald v. Rowan (1854), 6 
Ir. Jur. 281.-- IR. 

98 viii. Application tor leave 

to plead.] — Held : an application for 
h'ave to plead the above pleas should be 
founded upon a verifying affidavit, inas- 
much a« the pleas introduced new mat- 
ter. — F itzgerald v. Rowan (1854), 6 
Ir. Jur. 209. — IR. 

98 ix. Hy several depositors .] — The 

depositors in a savings bank have not a 
common interest in the funds, but have 
each severally a legal debt duo to them 
by the trustees. They cannot sue as 
co-pltfs., or on behalf of themselves & 
other depositors.— C ooke r. Courtown 
(Lord) (1844), 6 I. Eq. R. 260.— IR. 

98 X. Exxnration of term of office — 

No fresh election .] — By regulations made 
imder 6 Geo. 4, c. 4, the management of a 
savings bank w’as vested in a president & 
eight directors, to be chosen annually : 
— Held : tho president &. directors wore 
the trustees under the Act, & they con- 
tinued in office aftiir the expiration of 
the year, none others having been chosen 
in their places. & were liable to pltf. for 
money deposited in tho bank.— G il- 
christ v. Wyer (1837), 2 N. B. H. (Ber.) 
[391 J, 249.— CAN. 

f. Action against president direc- 
tors — Joint db several UabilUy.] — A chari- 
table institution for tho relief of the 
poor appointed delogaU^s to establish 
a savings bank. These delegates elected 
a president & directors who adopted a 
regulation prohibiting any profit to the 
olIi(*ei*rt of tho institution. Deposits were 
received to be n^paid with interest, & 
promissory notes were discounted upon 
tho credit of individuals. Upon these 
dlsoounts a ponrentage w'as taken by tho 
directors, & a portion of the funds was 
appropriated to their own use for their 
services. The bank was ultimately 
closed as being insolvent. Sc a portion of 
tlie debts due os special deposits was 
liought up by tlie directors at a compo- 
sition in the poimd. In an action in 
assicmi}sit by one of the depositors : — 
Held : the president & directors were 
jointly & severally liable to such de- 
positor. — Prevost v. Allaibb (1861), 
11 L. C. R. 293.— CAN. 
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4. Sects, 5 fEr 6.] 

positors: — Held: (ij the remedy of the depositors 
against the trustees was not by action; (2) a 
mandamus should be granted to compel the 
trustees to appoint an arbitrator under 9 Geo. 4, 
c. 92, s. 45. — 11. V, Mildenhall Savings Bank 
(Trustees & Managers) (1837), 6 Ad. & El. 953 ; 

2 Nev. 4Sk P. K. B. 278 ; Will. Woll. k. Dav. 526 ; 

6 L. J. M. C. 130 ; 1 J. P. 323 ; 112 E. K. 364. 

Annotations: — Reid. Prentice r. London (1875), L. R. 10 

0. P. 679. Mentd. Timms v, Williams (1842), 3 Q. B. 413. 

101. Surplus funds — Misapplication — Breach of 
trust.] — In pursuance of 9 Geo. 4, c. 92, the 
increased stock or fund of the A. Bank, up to 
Nov. 20, 1828, was ascertained & found to amount 
to £742 15.9. lid. One of the rules provided that 
no trustee nor any person having any control in 
the management of the institution (except the 
actuary) should derive any benefit from any deposit- 
made therein. The trustees were owners of 
property in the town & county, & liable to be 
rated for the repairs of the bridge at A. Applt. 
was bridge-warden in 1828. At a meeting of the 
trustees it was resolved that £592 15s. lid., being 
surplus funds, be paid over to applt. k three other 
trustees for the purpose of paying the expense 
incident to widening the public bridge over the 
river at A. i—Held : a misapplication of the fund, 
& a breach of trust, <fe though the money was 
expended on the bridge, the ptirties to the pay- 
ment were personallv liable to r<*fund it. — Holmes 
r. Henty (1836), 10 Bli. N. S. 255; 4 Cl. A Fin. 
99 ; 6 E. B. 96, H. L. 

Annotation: — Mentd. R. v. Fletcher (1862), Le. & Ca, 180, 

C. C. R. 

<102. Alteration of premises — Commissioners 

refusing to certify payment.] — A sum exceeding 
£500 was standing to the credit of a savings bank 
in the books of the Conirs. of National Debt. The 
trustees deemed the accoTumodation then existing 
in the banking premises^ insufficient <fc determined 
to enlarge the old premises. This required a sum 
of £600, & the trustees had no moneys available 
other than the surplus funds. They accordingly 
applied to the Comrs. for the withdrawal of £500 
from the surplus funds. The Comrs. considered 
that the proposed extension w'as not required & 
refused to certify the payment. The trustees 
acted in good faith, but the fact that the expendi- 
ture was required had not been proved to the 
satisfaction of the Comrs. 

A peremptoF}’' writ of mandamus commanding 
the (Jomrs. to sign a certificate for payirient of 
£500 out of the surplus funds, & to pay that amount 
to the trustees, was refused, on the ground that 
it must be found as a fact that the money was 
required, k the tiTistces were not the exclusive 

udges of the question. — B. National 1)f:bt 

Combs. (1870), 34 J. 1*. Jo. 116. 

103. Liability for neglect of duty — Frauds by 
actuary-insolvency of bank.] — The late actuary 
of a savings bank had ff)r many years systemat ically 
defrauded the bank, which consequently became 
insolvent k was ordered to be w’ound up. The 
frauds of the actuary could not have been com- 
mitted unless Savings Banks Act, 180.3 (c. 14), A 
the rules of the bank, esjiecially as regards clu^eking 
the sums paid into k withdrawn from the bank k 


the auditing of accounts, had been constantly 
disregarded by the trustees k managers. The 
liquidat;or having made an application to have D., 
a former trustee k manager, settled in the list of 
contributories k declared liable for misfeasance ; — 
Held: (1) D. was not liable to be placed on the 
list of contributories, but his neglect to enforce 
the observance of the rules was a misfeasance for 
which he was liable under s. 11 of the Act ; (2) an 
inquiry should be directed, under Cos. Act, 1862 
(c. 89), s. 165, wdiat sum he ought to contribute in 
respect thereof to the assets of the co. — Re Cardiff 
Savings Bank, Davies’ Case (1890), 45 Ch. D. 
537 ; 59 L. J. Ch. 450 ; 62 L. T. 628 ; 38 W. B. 
571 ; 2 Meg. 136. 

Annotations : — Re!d. Be Cardiff Savings Bank, Bute’s Case, 

(1892] 2 Ch. 100 ; Re Kingston Cotton Mill Co., [1896] 1 

Ch. 331. 

104. -.] — The standard of duty for 

an unpaid trustee or manager of a savings bank 
under Savings Banks Act, 1863, cannot be placed 
higher than that of a director of a trading co. 

In the w'inding-up of a savings bank, whose 
insolvency was caused by the frauds of the actuary, 
the liquidator sought to make B. liable as a trustee 
k manager. The father of B. had been president 
of the bank until his death in 1848. B. w^as then 
only six months old, but during the whole period of 
his minority his name was retained as president 
of the bank w ithout his ever having been formally 
elected. Ho once, in the year 18(59, attended a 
meeting of the bank k signed the minutes, but 
since then he had never attended any meeting of 
the bank, or taken any part in its management ; 
but his name had ahvays appeared in the copies 
of the rules, pass-books, k annual reports of the 
bank ; k copies of the annual reports k circulars 
were sent to him, though he did not remember 
having received them. The ct. was satisfied that 
he was ignorant of the irregularities which had 
taken place in the management of the bank : — 
Held: B. not having attended the meetings k not 
knowing k having nothing to call his attention to 
the fact that the regulations were not being 
observed, could not be rendered liable. Semhle : 
under the rules of the bank, the president must be 
regarded as one of the trustees k managers of the 
bank. — Re Cardiff Savings Bank, Bute’s 
(Marquis) Case, [1892] 2 (’h. 100; 61 L. J. Ch. 
357 ; 66 L. T. 317 ; 40 W. R. 538 ; 8 T. L. R. 383 ; 
36 Sol. .To. 307. 


Sub-sect. 3. — Officers. 

105. Treasurer — Administration of estate of — 
Immediate payment of debt due. 1 — Under 3 Will. 4, 

c. 14, s. 28, the ct. wdll, on petition, order payment 
of a debt due to a savings bank, from the treasurer 
of such savings bank, out of the first moneys to be 
received, before any report made, in a suit for the 
administration of the estate of such treasurer, 
but the ct. will not make any order for the pay- 
ment of the costs of the petition. — H atch v. Lee 
(1841), 10 L. J. Ch. 223. 


SuB-SKCT. 4 . — Deposits. 

106. Money deposited in name of another — Un- 
authorised withdrawal — Rights of depositor.] — A* 


108 i. Liahility for neglect of dvfy. I — 
OirciimstanecR (svpra) in which held deft, 
not guilty afl trustee, he not having l)ecn 
guilty of any wilful neglect, or default. — 
ITtzgerald V. Rowan, No. 98 vi., 6vpra, 

PART I. SECT. 4, SUB-SECT. 4. 

106 i. Money deposited in name of another 
•^By father for child under iuxlxe years — 


of hank to accept. 1— A ' Idld’a father 
eiiositcd £334 in her nanic in a eavingH 
lank w'lien she was still under twelve 
Tara of age, & the hank credit (‘d her 
v^lth the amount : — TJetd : tlie hank was 
uthoriHcd hy law to receive doposils 
rom parent H on Ixdialf of their minor 
hlldren.— Hiapbfu’s Tbustfe Nuk; 
ER’S Exon. (1895), 12 8. C. 163 ; .> 
T. R. 189.— S. AF. 


g. Excessive deposits in fictitious 
names — Jllegulity — Forfeiivre.] — O. 
placed various sums of money on de- 
poeit In a savings hank in fictitiouB names 
with the. knowledge of f h<i offleera of the 
hank. He hod also deposits remaining 
in his own name. The deposits in the 
aggregate exceeded considerably £200> 
notwithstanding the Comrs. for the 
reduction of the National Debt naa 
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deposited money in a savings bank in the name of 
B., afterwards, without B/s authority, received 
back the amount & delivered up the duplicate 
account book ; — Held : B. still continued to be a 
depositor & was entitled to a mandamus to compel 
the bank to refer his claim to arbn. under 9 Geo. 4, 
c. 92, s, 45. — B. V, Cheadlb Savings Bank (1834), 

1 Ad. & El. 323, n. ; 3 Nev. & M. K. B. 418 ; 2 
Nev. & M. M. C. 290 ; 3 L. T. M. C. 84 ; 110 E. R. 
1228. 

107. Intention to evade restrictions on 

amount ot deposit — No trust,] — A., after depositing 
in his own name in a savings bank to the full 
extent allowed, by Savings Bank Act, 1828 (c. 92), 
made further deposits to anoih(?r account in the 
name of himself & a sister, but nominally as 
trustee for her. The sister died, but A. still went 
on depositing to the same account <fe sometimes 
withdrawing sums until the account reached the 
full limit allowed. A. subsequently opened a third 
account in the name of another sister. He never 
informed his sisters of the existence of these 
accounts. By the terms of the Act of Parliament 
lie retained control over both accounts. After 
A.’s death the moneys were claimed on behalf of 
the sisters : — Held : no trust was created, the 
probable intention for opiuiing th<‘ accounts being 
1() evade the provisions of tlie Act, limiting the 
amount t/O b(‘ deposited in one name. — Fielt) v . 
hONSDALK (1850), 13 Beav. 78 ; 19 L. J. Ch. 500 ; 
15 L. T. O. S. 452 ; 14 Jur. 995 ; 61 E. B. 30. 

Annoiaiion : — Mentd. London Corpn. r. Cox (1867), L. R. 2 

R. L. 239, H. L. 

108. Money deposited in name of club — Disputes 
among members — Appointment of arbitrator.] — 

Where a sum is deposit'd in (he name of a benefit 
club in a savings bank, the bank have a right to be 
satisfied that parties claiming to have back the 
deposit really represent (he club ; & where disputes 
had arisen among (h(‘, members of the club, 
aj)pcts., who, it was said on one side, had been 
expelled by order of magistrates, claimed to be 
stewards of the club, & alleged that the order of 
magistrates was void, the ct. refused to grant- a 
mandamus to appoint an arbitrator und<*r 9 Geo. 4, 
c. 92, s. 45. 

Where a number of individuals jointly deposit 
one sum in a savings bank, the whole, or a majority, 
must concur in applying for a mandamus to appoint 
an arbitrator. — B. v, Wittiam Savings Bank 
(1834), 1 Ad. & El. 321 ; 3 Nev. & M. K. B. 419 ; 

2 Nev. & M. M. O. 291 ; 3 L. J. M. C. 85 ; 110 
E. R. 1228. 


109. Wife’s account — Claim by husband & 
wife — ^Appointment of arbitrator.] — A married 
woman made deposits in & drew out moneys from 
the T. savings bank, leaving a balance of £90 at the 
time when she abandoned her husband & went to 
live with some one else. The institution was 
called upon to pay the balance both by her & by 
her husband, but neither produced the cheque 
book, which, according to the rules, had to be 
produced before money could be paid out. The 
institution having refused to appoint an arbitrator, 
at the instance of the husband, under 9 Geo. 4, 
c. 92, s. 45, lest such appointment should operate 
as an acknowledgment that the husband was the 
depositor, a rule nisi for a mandamus to appoint 
was made absolute. — B.. v. Trentiiam Savings 
Bank (1843), 2 L. T. O. S. 167 ; 7 J. P. 740. 

SeCy noWy Married Women’s Property Act, 1882 
(c. 75), s. 6. 

Claim by husband & wife’s next of 
kin — Appointment of arbitrator — Lapse of time.]- 

A married woman d(‘posil.ed money in a savings 
bank died in 182() leaving h(‘r husband sur- 
viving. The moneys were afterwards paid out to 
F., who claimed as ex or. of the depositor’s grand- 
father. On(^ of the rules of the bank provided that 
in case any depositor should have be<m dead seven 
years, & the money not claimed within that time, 
the trustees should be entitled to hold it for the 
general purposes of the trusts. Upon a claim by the- 
husband in 1838, the ct. refused to grant a writ of 
mandamus to compel the trustees & managers to 
appoint an arbitrator. — R. v, Nortiiwich Savings 
Bank (1839), 9 Ad. & El. 729 ; 1 Vev, & Dav. 477 ; 
2 Will. Woll. & II. 84 ; 8 L. J. M. C. 24 ; 112 E. R. 
1388 ; sub nom. Lyon v. Norwich Savings Bank 
(Trustees & Managers), 3 J. P. 209. 


Sect. 5.— SEAMEN’S AND NAVAL AND MILITARY 

SAVINGS BANKS. 

See Royal Forces; Shipping & Navigation. 


Sect. 6.— POST OFFICE AND GOVERNMENT 

SAVINGS BANKS. 

111. Savings bank book — ^Action of trover — 
Damages recoverable — Evidence as to payments ot 
deposits.] — In an action of trover for a savings 


directed the trustees of any savings bank 
should not add interest to any annual 
account so long as it eontinued at or 
above £200: — Held: (1) tlio deposits 
ill tJie fletitious luinies were made il- 
1‘gally & in eoritraventieii of Trustee 
havings Banks Act, 1803 (c. S7). s. 38 ; 
^2) there no forfeiture of the de- 

posits under the seet. — K. (Cochuank) 
r. Litt]J<:i)A3.k (1882), 10 L. IX. Ir. 78; 
12 L. R. Ir. 97.— IR. 

k. Infitmcfions with deposit — Payment 
on presenUdion of pass lundc — Itvles of 
hank — Liahility to refund.] — Defts. as- 
sociated themselves togotlier to oonduid. 
a savings bank, but before tiiey were 
organised under 4 & h Viet., c. 32, ilicir 
treasurer received a deposit from B. of 
£7 6, whicli he swore was made by B. with 
the express understanding that any i>cr- 
son producing his pass-book stioiild be 
entitled to receive it.. B. dicil, tSi the 
sum was paid to a relative, wlio prosenled 
the pass-book. The payment was made 
in pursuance of certain rules adopt^^d liy 
defts., but which were not filed accord- 
ing to the Act for some mojiths after : — 
Held : such payment was unaut.horised, 
it defts. were liable to B.’s administrator 
for the money. — Hunter v. Wajllaue 
(1856), 14 U. G. R. 205.— CAN. 


l . -- Testamentary disjwsition. 

M. deposited money in a bank & wrote to 
tlie mauagc*r of the bank as follows : 
‘‘ I’leaso put. tbo amount of iny dt‘poKit, 
$(574. 8i), in the savings department of 
your bank in such a way tliat 1 can draw 
it during my life, it after my death it can 
only be drawn by E.” The manager 
ma<le tlie entry in the form of a eredit to 

it E., “ payable to either or sur- 
vivor " : — Held : neither a donatio mor- 
tis causa nor a gift inter riroSy it the bank 
was not a trustee. — Sprik'E r. Edwards, 
25 C. h. T. 1 1 8.— CAN. 

m. Joint dc])osil account — Death of 
one depositor — liights of survivor,] — A 
testator during his lifetime signed the 
following doeument : “ This is to certify 
that I transfer this money in my name, 
J S. it M. S., in our savings hank ac- 
count nnmber .s. 27 in your bank to the 
joint credit of myself, tlie sole survivor, 
it iny daughter, M. S. to be draum by 
either of us : ” — Held : the daughter 
M. S. became entitled to the money so 
deposited absolutely in her own light 
on the death of her father. — 8 cdwent v. 
HoEvrER (1910), 16 O. W. 11. 5 ; 21 
O. L. R. 112.— CAN. 

n. llefusal to pay out — Measure of 
damages.] — The damages recoverable by 


a non-trading depositor in the savings 
hank department of a bunk. 3vho has 
made his deposit subieet to special terms, 
on the wrongful refusal of the bank to 
pay it to him personally, are limited to 
the interest on the money.- -H enderson 
r. Bank of Hamilton (1894), 25 O. K. 
611 ; affd. (1895). 22 A. R. 414.— CAN. 

p. Deceased deijositor — Comjmtation 
of interest .] — Under Savings Bank Act of 
1872 (36 Viet. No, 6), s. 3, all that can be 
deducted from the sum due to a deceased 
depositor, in order to calenlato the 
ajiiount of the sum deposited, is the 
iutore.st. aceruing due or being earned in 
the j'ear then mirront. When interest 
earned has been added to the amoimt 
deposited it ceases to be interest, & be- 
comes part of the money deposited. — 
He OKHLRirri (1902', .S. B. Q. 13. — A US. 

PART I. SECT. 6. 

q. Payment on forged notice of with- 
drawal— Right of depositor to recover.]-^ 
Government Savings Bauk Act 1870(34 
Viet. No. 15 ), reg. 11 . protects the bank 
where, in its onlinary course of business, 
it has paid out money on a forged notlcso 
of witlidrawal to an unaiithorist'd person 
on presentation of the depositor’s book,, 
the reg. being reasonable & intra vires, 
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•Sect 6. — Post Office and Got>crnmeni Savings Banks, 
Se ct 7 ; Sub-s^i. l.j 

bank book, pltf. is entitled to recover as damages 
the amount of money deposited in the bank, where 
the production of the book is a condition pre- 
cedent to the right to receive the money from the 
bank not merely the value of the book as so 
much paper. 

Oral evidence of the practice of the bank in 
respect of the iiayrnent of deposits is admissible, 
altiiough the rules of tlie bank are in writing. — 
Woo 1) HOUSE V. WlIITELEY (1800), 4 F. & F. 1080, 

N. P. 

112. Deposit of pauper lunatic — Order of justices 
for seizure & sale — Expenses of maintenance — 
Lunacy Act, 1890 (c. 5), s. 299.] — Justices acting 
under the above sect, can make an order to seize 
money standing in the name of a pauper lunatic in 
the Post Office Savings Bank for the purpose of 
defraying the expenses of his maintenance. — 
Be Bethel (1899), 80 L. T. 492 ; 03 J. P. 453 ; 
19 Cox, C. C. 202. 

Annotation : — Mentd. Ha^maior v. Willesdon Overseers 
(1904), 90 L. T. 683. 


Sect. 7.— PRIVATE AND JOINT-STOCK AND 
CHARTERED BANKS. 

Note. — The Acts referred to in this section are 
Country Bankers Act, 1820 (c. 40), Joint Stock 
Bayiks Act, 1844 (c. 113), Joint Stock Banking 
Companies Act, 1857 (r. 49), <fcr are herein referred 
to as 1826 Act, 1844 Act, cfc 1857 Act respectively. 


Sub-sect. 1. — Constitution. 

113. Partners — Change of — Notice to customers- 
Changing cheques.] — A change of pai-tners in a 


banking house is sufficiently notified to the cus- 
tomers of the house by a change in the j^rinted 
cheques. — B abfoot v. CJoodall, (1811), 3 Camp. 
147, N. P. 

114. Settlement of accounts.] — Where 

ei*sons carry on business in the nature of a banking 
usiness, as, for instance, that of navy agents, & a 

change take.s place in the house by the deatii or 
retirement of a partner, on taking the part nership 
accounts tiie rule in iHayiori’s Case (1810), 1 Mer. 
572, will be held primd facie to apply as well 
between the partners th(*mselves as between the 
partners third persons ; & there must be strong 
evidence to rebut the presumption as to that mode 
of taking the partnership accounts. 

A. B. vvc^re partners as navy agents. A. 
becoming a lunatic, the partnership was dissolved, 
& the business was caiTied on upon the same U^rms 
by B. & (t B. died. The accounts of both 
partnerships were unsettled : — Held : the accounts 
of A. B. must be taken on the foundation of the 
rule in Clayton* s Case, although C., in order to 
establish an agreement to the contrary, set up 
certain affidavits made by^ B. in a suit brought 
against him by the committee of the lunatic, in 
which he alluded to an understanding between 
B. & C., which in son^c instances had bt'en acted 
upon, that the advances made to the customers of 
their firm should be repaid before any i)ortion of 
the monc^ys paid in by those customers was applied 
in liquidation of their debts due to the original 
firm. — Toulmin v. Copland (1839), 3 Y. & 0. Ex. 
625 ; 9 L. J. Kx. Eq. 5 ; 3 Jur. 1048 ; 160 E. R. 
851. 

Annotation : — Mentd. Digby v. Boycatt (1845), 4 Uare, 444. 

115. Liability of — One partner signing notes 

on behalf of firm.] — Where one of several partners 
in a bank signed the usual promissory notes, 
beginning with “ I promise to pay to the bearer,” 
for liimself & the rest of th(* firm : — Held : an 


loss falls on the depositor. — B biaisox 

r. SUTTOR (1882), 3 N. S. W. 1.— AUS. 

r. .1 — Pltf., a post office 

savingrs bank depositor, had his deposit - 
book stolen, & by presentation at the 
General Post Office, Johannesburg, of 
the stolen deposit-book & a forged with- 
drawal form, payment out of money 
standing to his credit was made to K., 
thereafter convictcMi of tlie forgery & 
uttering. Tn an action to recover the 
money under l^roclamation 3.3 of 1902 : 
— Held: (1) r(;g, 24 thereunder, wliich 
purported, to take away 1i»e depositor’s 
right to repayment In ti»e event of tiie 
fraudulent personation of a depositor, 
was ultra inres ; (2) the proviso to 

Crown Liabilities Ordinance (51 of 1903). 

s. 1, was no answer to an action under 
the Proclamation ; (3) pltf. was not 
l>Toeluded from recovering under the 
Proclanjufion liy notice of the existence 
of an in valid regulation." PAYXEr. A.-G, 
<1910), W. L, IX 251.- S. AF. 

t. '‘Dianutr" — Refusal to pay — 
('onflirling claims — Reference to Attorney- 
Oeneral.\ — The exor. of a deceased 
depositor demanded payment of money 
deposited in the Govt. Havings Bunk of 
N,8.W, by deceased. The exor., who 
was sole legatee unler the will, was 
unable to produie the bank pass-book, 
since dceea.M<;d’s hushajid, in wliose 
posse.ssion It was, refused to give it up, 
having claimed the money for his 
son. The bank refused payment with- 
out production of the pass-book, & 
the exor. brought an aidion for the ro- 
cov'cry of the sum depo.sited : — Held : 
these facts showed that a “ dispute 
within Govt. Bank Act, 1906, No. 48, 
e. 76, had arisen, & as under that sect, 
the A.-G, was the proper tribunal to 
decide it, a stay of proceedings in the 
action should be granted. — O’Connor 
Govirn.mfnt Havings Bank <.-omk8. 

1913), 13 S. ll. N. 8. W. 65.— AUS. 


PART I. SECT. 7, SUB-SECT. 1. 

v. Commonwealth Rank of Australia 
— Contravention of Ranks tC* Curretwy 
Act, 1915 {Viet. Ao. 2618).] — An action 
will not lie against the above bank or its 
governor to recover penalties for failure 
to comply with s, 5 of the above Act. — 
BUT'rKRWOHTH V. CoMMO.NWIOAI.Tn BaNK 
OF Australia (1910), 22 0. L. K. 206. — 
AUS. 

w. Imperial Rank of Canada — Has 
right to purchase debentures of munici- 
palities.] — JONKK V. lMl»F.m\L BaNK OF 
Canada (1876), 23 Gr. 262.--CAN. 

X. Rank of Rritish North America — 
Entitled to sue in Upper Cutuuia in cor- 
porate name.] — Bank of Bhitisij North 
Amkkica r. Browne (1850), 0 U. C. R, 
490.--CAN. 

z. Hibernian Joint Stork Ranking 
Company — Right to sue in name of secre- 
tary — Filing memorial of mendters.] — A 
fleclaration stated pltf. to ho tiie secre- 
tary of the above co., but did not aver 
that any registry as required by 5 Geo. 4, 
r, 1.59, had been made: — Held: the 
omission of such averment was imma- 
terial.— Fottrill WiLLANS (1818), 11 
I. L. R. 482.— IR. 

a. Sate of hank — Retention of pur- 
chase-money as security against accounts 
— Interest..] — A hunk sold its businesR & 
as.sets t.o another bank under an agrei’- 
rneiit, wirudi provided {inter alia) that 
the purehasing bank should retain a jior- 
tion of the pur(dm.s<}-monoy us “ W'curity 
pending the taking over, realisation ” or 
adjustment of certain accounts : -Held : 
on the construction of Uic agri'ernent, the 
purchasing bank was entitled to hold the 
portion of purciiaw-inoney retained, as 
security not only against the amounts 
at wliich the accounts in qucHlIon stood 
at the date of the purchaHC, but also 
against interest on such acooimts. 


although the amount of any aeeouut 
might by the addition of such inbi^rcHt be 
increased above tlie amount in which it 
stood at the date of the purchase. — 
Colonial Bank of New Zealand r. 
Bank of New Zealand, 11896] 16 
N. Z. L. R. 141.— N.Z. 

b. Sale of assets.] — The M. Bank 
agn^cd with tiie G. Bank, wiiich was in 
difficulties, to “ piirchase by vs'ay of dis- 
count & re-discount at the rate of 0 per 
cent, all the call li: current loans & over- 
due debtH of the (). Bank, it being iindcr- 
Btood that the M. Bank shall be entitled 
to the bcnellt & immedlatt* transfer of 
all & every security & securities held 
for all or any of such loans overdue 
debts,” & “ for the indirect benefit 
thereby aeiTuing to the M. Bank it 
agrees to pay to the O. Bank, or to allow 
& credit it. in the final adiustment of 
accounts, tlie sum of 150,600 tlollai’s ’* : 
— Held : not a sale by the O. Bunk of the 
whole or part of its assets within 
Canadian Bank Act (R. S. C. 1906, c. 29), 
& not ultra, 'inres voi<l as not liav^iug 
been eanii'd out in the manner pre- 
seribed by the Act.- — MuFatLAND v. 
Bank of Montreal, [19111 a. (’.96; 
8t> L. J. l». C. 83; 103 L. T. 436; 27 
T. L. R. 55, B. C.— CAN. 

c. Purchase of own shares — Illegality A 
— The purchase by a bank ineorfioratod 
under Cos, Sfat. 1861 (No. 190) of its own 
shares is illegal. — Re The Federal 
Bank of Auhtralia, Ltd. (1891), 20 
V. L. R. 199.— AUS. 

Transfer for promissory 

notes — Tllegalily.] — A bank \is<‘d about 
$400,000 of its funds in purchasing its 
own share.s. 8c divided them Into seven 
equal blocks, whi<*.h were held by direc- 
tors, relatives & friends. Promlssorj'" 
notes were taken for the shares, the hank 
agreeing to indemnify the makers of the 
notes against any loss arising from the 
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action could be maintained against him alone 
without joining the other partners. — H all. v. 
Smith (1823), 1 B. & C. 407 ; 2 Dow. & Ily. K. B. 
584; 1 L. J. O. S. K. B. 142; 107 E. R. 

151. 

Annotations: — Dbtd. Re Clarko, Ex p. lJuckloy (1845), 14 
M. & W. 469. I think Hall v. Smith cannot be aupported 
(Parke 1L). Consd. Maclao v. Sutherland (1854). 6 E. & 13. 
1. Oonsidorinjf that the note In Hall v. Smith was signed 
by deft, exprenaly for liimBclf & hia two copartners jointly, 
there seems great difflculty in seeing how he could be con- 
sidered by using the* pronoun “ I ” to intend to create any 
separate liability (Lord CA>n»nRi.L, CJ.J.). Mentd. Re 
Clarko, Exp. Christie (1844), 3 Mont. D. & Do G. 736. 

116 . -.] — ^A., B., C., & D., carrying 
on business as bankers, a promissory note in the 
lollowing form was signed by B. : — “ I promise to 
pay the bearer on demand £5 value received. 
For A., B., 0., & D. — ^B.’* : — Held : the holder of 
the note had not a separate right of action against 
the party so signing, but the firm were liable. 
— Re Clarke, Ex p. Buckley (1845), 14 M. & W. 
469 ; 14 Li. J. Ex. 341 ; 153 E. R. 559 ; subsequent 
proceedings 15 L. .T. Bey. 3. 

Annotations: — ^Expld. Nicholls v. Diamond (1853), 9 Exch. 
154. Mentd. Maclae v. .Sutherland (1 854). 3 E. &; 13. 1. 

117. Under 1826 Act.]— A person at 

his death was member of a banking co. estab- 
lished under 1826 Act & subject to its liabilities. 
After the expiration of tliree years, a suit was 
instituted for the administration of his estate, & 
the common decree wa.s made for taking an account 
of his debts. Persons who were creditors of the 
banking co. at testator's death claimed before 
the miister : — Held : tlie remedies given by the 
Act were not cumulative, but substitutional for the 
prior liabiliti(*s of partiu'rs. Sc the claims were 
barred by the lapse of three years. — Barker r. 
BUTTRES.S (1843), 7 Beav. 134 ; 13 L. J. Ch. 58 ; 
8 Jur. 89 ; 49 E. R. 1014. 

A7inotations : — Consd. Re North of England Joint Stock 
hanking Co., Ex p. Gouthwaitc (1850), 20 L. J. Ch. 188. 
Refd. Howard r. Wheailoy (1852), 5 Do G. & .Sni. 552. 

118. Authority of one to receive money for 

partnership.] — One banker lias authority to re- 
ceive money for the banking partnership 
(Alderson, B.). — 8ims v. Brutton & Clipperton 
(1850), 5 Exch. 802 ; 20 L. J. Ex. 41 ; 155 E. R. 

Annotations : — Mentd. Gordon v. James (1885), 53 L. T. 641 ; 
Ite Somerset, Somerset v. I*oulott, [1894] 1 Ch. 231, 
C. A. 

119. Rights of incoming — Indemnity against 
liability— Private loss.] — A banker took three 
persons into partnership without an inquiry being 
made into tlic accounts, Sc gave them a charge on 
all his estates, by way of indemnity ugainst all Iiis 
liabilities at the time they entered into partn(*r- 
ship : — Held : only an indemnity against what 
the^ should be called on to pay, on account of his 
I labilities, out of tlieir j^rivate means, independently 
of the banking business. — G rylls v. Grylls, 
Mann r. Kendall (1869), 18 W. R. 85. 

Annotation : — Mentd. Shaw v. Brown (1881), 44 L. T. 339. 

120. Appropriation of payment — Debt due 

from bank — Common partner.] — ^A., B. & O. 
entered into partnership, as bankers in London, & 
agreed that neither should engage in any other 
bank, except for the benefit of the whole. C., how- 

ealo of the stock. Pltf., the curator of 
the bank, having sued a lUrector for 
$33,110, on 8omo of such noteH : — 

Held : the notes were given for the pur- 
pose of recouping the bank the money 
which had been unlawfully & without 
authority employed in the purchase of 
the hares. & such money & such recoup- 
ment, & not merely the price of the shares, 
whicli was a purely collateral matter, 
formed the true consideration as be- 


ever, with the consent of A. & B., entered into the 
bank of D. Sc E. at Barton. O. died, when a balance 
of £6,633 was due to the London house from the 
BarUjn house. The London house continued to 
make advances to the Barton house, under the 
firm of C. D. Sc Co., till the balance in their favour 
amounted to £11,272, which, however, was after- 
wards reduced, by payments made generally, 
without any specific appropriation, to £4,304 : — 
Held: (1) 0. being a partner in both houses, no 
legal contract could exist between them in his 
life-time, Sc no pari/ of the demand which accrued 
in that time could be n^covered, either before or 
after his death ; (2) the payments by the Barton 
house to the London house, after C.'s death, having 
been made generally, the lattc^r w’^as entitled to 
apply th(‘m in satisfaction of the debt due at C.'s 
death. Sc to recover the money advanced by them 
since his death. — Bosanquet v. Wray "(1815), 
6 Taunt. 597 ; 2 Marsh. 319 ; 128 E. R. 1167. 

Annotations Distd. Bosanquet v. Woodford (1843), 5 Q. B. 

310. Expld. Beocliam v. Smith (1858), E. B. & E. 442. 

Refd. Mills V. Fowkes (1839), 5 Bing. N. C. 455. Mentd. 

Chitty v. Nalsh (1834), 2 Dowl. 511. 

1 21 . Disability of spiritual persons. ] — Held : 
spiritual persons holding benefices could not legally 
be parties Sc members of a joint-stock banking co. — 
Hai.l V. Franklin (1838), 3 M. Sc W. 259 ; 1 
Horn & 11. 8 ; 7 L. J. Ex. 110 ; 2 Jur. 97 ; 150 
E. R. 1141. 

Annotation : — Mentd. Re London & Eastern Banking Corpn., 

Exp. Loiigworth's.Exors. (1859), John. 465. 

122. .] — In an action by a public officer 

of a banking co. on a bond given to the co., it 
appeared tiiat a clergyman in orders was one of 
the partners of the co., w^hich w^as contrary to 
57 Geo. 3, c. 99, s. 3. The ct. granted a rule nisi 
calling on pltf. to show cause why the verdict 
should not be entered for deft. — Maude v, Pigott 
(1838), 2 J. P. 39. 

See^ now. Pluralities Act, 1838 (c. 106), ss. 1, 29 ; 
Trading Partnerships Act, 1841 (c. 14). 

123 . Father & infant son — Right of father 

to sue alone.] — ^A banking trade was carried on in 
the name of father Sc son, in whose joint naines the 
accounts with the customers were headed in the 
banking books : — Held : the father could not sue 
alone for the balance of an account overdrawn by 
a customer, w'ithout giving distinct proof that the 
son, thougli proved to be a minor, had no property 
in the banking fund, or share in the business as a 
partner. — Teed v. Elwortiiy (1811), 14 East, 
210 ; 104 E. R. ,581. 

Annotations :~'VLsu\A. Wright r. Welbie (1819), 1 CMt. 49 ; 

Agacio V. Forbes (1.S61), 14 Moo. P. C. G. 160, P. C. 

124 . Banking company established under 1826 

Act — Registered under 1857 Act — Stoppage — 
Pleading.] — In an action by a banking co., estab- 
lished under 1826 Act Sc suing as a co. registered 
under 1857 Act, s. 6, the ct. allowed deft, to plead 
{inter alia) (1) traverse of registration of co. ; 
(2) traverse, that the co. were carrying on business 
as bankers until registration ; (3) that before 

registration the co. h^ stopped payment Sc ceased 
to carry on business as bankers ; (4) ntil tiel 

corpn. ; but the ct. refused to allow deft, also to 
plead that before registration the co. had lost their 
reserve fund & more tlian one-fourth of their paid- 


tween the bank & the makers of the 
notes, & pltf, given jmlgment. — 
McMillan v, Stavkrt (1913), 24 

O. W. R. 930 ; 13 D. L. R. 761.— CAN. 

f. Loss of charter — Oii sidspensioti of 
payment — President still liable, to accept 
process. ^ — Brooke v. B \nk op UrPER 
Canada (1867), 4 P. R. 162.— CAN. 

g. Annulment of charter.^ — The Minis- 
ter of Justice is the only person who can 


seek to annul a bank charter on the 
ground of false priitencos. — Re Banque 
DK St. Jean (1910), 17 R. L. N. S. 428. 
—CAN. 

h. -.1 — Art. 978 C. P. confers no 
obligation upon the A.-G. of Canada to 
take jirocecdings to cancel the charter of 
a bank, when required to do so by a 
Hhareholder. — LAriKHRK v. Banque St. 
Jean (1910). 12 Q. P. R. 169.— CAN. 
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up capital, whereby Uiey ceased to carry on legally 
the business of bankers. — Liverpool Borough 
Bank v, Mbjllor (1858), 3 H. & N. 551 ; 28 
L. J. Ex. 78 ; 157 E. R. 588. 

125. Company of more than six persons — Carrying 
on business of banking — Contravention of Bank 
Charter Act, 1844 (c. 32).]— A co., consisting of a 
large number of persons subscribing small sums, 
was formed for the purpose of buying land, 
erecting dwellings thereon, & allotting same to the 
subscribers. The allotment depended upon the 
result of a ballot. In connection with this co. 
there were established a bank for receiving the 
deposits of small capitalists & working men, upon 
the security of the property of the co., & as part 
of the same concern a bank in whicli the sub- 
scribers of the co. might i>lacc their savings for 
purchasing their land from the co. ; — Held : the 
scheme was illegal, as being contrary to the above 
Act. Qu, : whether it was contrary to Lottery 
Acts. — O’C onnor v, Br^uishaw (IHoO), 5 Exch. 
882 ; 20 L. J. Ex. 26 ; 16 L. T. O. S. 237 ; 155 
E. R. 386. 

126. Power of banking company — To purchase 
own shares.] — A banking co. which is authorised 
by its memorandum A articles of assocn. to hold 
shares in joint-stock cos., A to make advances on 
the security of such share.s, is not thc'reby em- 
powered to purchase its own shares. Nothing but 
a direct authority given in x^l^'-in terms to purchase 
its own shares can enable a co. to make a valid pur- 
chase of them. — He London, Hamburg A (Con- 
tinental Exchange Bank, 7atlueta’.«? Claim 
(1870), 5 Ch. App. 444; 39 L. J. (;h. 598; 18 
W. R. 778, L.J. 

Annotations : — Mentd. lie Marseilles Ext/ension Py. Co., 

Ex p. Oedit Fonder A Mobilier of Eii^daud (1H71), 7 

Cb. App. 161, L.JJ. ; Parker v. Lewis (1873), 28 L. T. 91. 

127. To use names of trustees in legal pro- 

ceedings — Authority of solicitor to enter appear- 
ance.] — The deed of settlement of a banking co. 
contained a proviso that, where property was 
vested in trustees, the ct. of directors should have 
power to direct any actions or suits to be com- 
menced, prosecuted, or defended, on account of 
the property of the bank, A to direct the neces.sary 
parties to such actions or suits to carry them on or 
defend them, A that such parties should be in- 
demnified out of the funds of the bank. IT., in 
whom property was ve.sted as one of the trustees 
of the bank, A who had executed the deed, was 
made co-deft., with two other trustees, in a suit by 

ersons claiming the property adversely to the 
ank. The solrs. of the bank enter(*d an aj)pear- 
ance for H. without his knowledge: — Held: the 
provision in the deed of settlement operated as an 
authority to the bank to us(^ the names of their 
trustees in any action or suit., A the solr. of the 
bank was entitled to enter an appearance for II., 


& conduct the defence for him. Semble : a trustee ^ 
in such circumstances, would bo entitled to the 
costs of independent advice for bis own security > 
if he required it, in putting in an answer or affidavit 
in the suit. — H einrich v, Sutton (1871), 6 Ch. 
App. 220 ; 24 L. T. 530 ; 19 W. R. 515, L.JJ. 

Annotations : — Consd. Willcsford v. Watson (1872), 42 L. J. 
Ch. 90. Refd. Laskey v. lluntz (1908), 24 T. L. R. 496. 

128. To pay pension for benefit of deceased 

officer’s family.] — ^A resolution by a meeting of 
proprietors of a bank, authorising the directors to- 
ay a half-yearly pension for five years for the 
enefit of the family of a deceased officer : — Held : 
inira vires, — Henderson v. Bank of Austra- 
lasia (1888), 40 Ch. D. 170 ; .58 L. J. Ch. 197 ; 59 
L. T. 856 ; 37 W. R. 332 ; 4 T. L. R. 734. 

Annotation: — Mentd. Re Quebrada Ry. Laud & Copper Co. 
(1889), 40 Ch. D. 363. 

See^ generally^ Companies. 

Amalgamation of banks.] — See Companies. 


Sub-sect. 2. — Public Officers. 

129. Action against— Member alleging fraud of 
directors.] — A. filed a bill against the jiublic officer 
of a joint-stock bank, alleging that he had been 
induced to purchase live hundred shares in the 
bank by fraudulent representations made by the 
directoT*s, in their reports, as to the prosperous 
state of the co.’s affairs, A praying for a declaration 
to that effect A that the purchase might he declared 
void, as between him A the co., A that the latter 
might repay him Ids purchase-money : — Held : 
as the litigation was between one member of the 
partnership as such, A the otluT members as such,, 
the public officer was improp(Tly made a party to 
it as rei^resenting the co. — Seddon v. (Jonnell 
(1840), 10 Sim. 58'; 9 L. J. (]h. 341 ; 59 E. R. 534. 

Annotation : — Apld. Harrifion r. Brown (18r>2), 6 Be G. & Sna. 
728. 

130. Plea of defendant’s bankruptcy. ]— In 

an action against the j^ublic officer of a banking 
copartnership, the ct-. disallow'ed a plea of deft.’s 
bkpey., on pltf. undertaking not to sue out execu- 
tion xiersonally against deft., Ids lands, or goods. — 
Steward v, Dunn (1843), 11 M. A W. 63 ; 2 
Dowl. N. 8. 742 ; 12 L. J. Ex. 213 ; 7 Jur. 178 ; 
152 E. R. 716; subsequent yroeecdings (1844), 12 
M. A W. 655. 

Annotation: — Refd. Smith t?. Goldsworthy (1843), 12 L. J. 
Q. B. 192. 

See, further, BANKiiun’CY A Insolvency. 

1 31 . Action by — Stoppage of payment by bank. ] — 

A banking copartnershija, establislied under 1826 
Act, s. 9, bc'gan to carry on the trade A business of 
bankers, A issued notes accordingly, but subse- 
quently stopped xiaymont, A merely kept the estab- 
lishment open for the jiurpose of paying their 
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129 i. Action against — Pleading .] — A 
doclarat if m against the public ofliocrof a 
banking co., sued os a nominal diift. by 
Tirtue of Companies Act, must show a 
cause of action against the co. It is nf)t 
enough, oven after verdict, that the 
declaration alleges that deft, is indebted 
*' as such manager, etc.” — Tubton v. 
.Jackson, Mac. 877. — ^N.Z. 

129 ii. .] — A creditor of a bank- 

ing CO. formed under Banking Act, 1820 
(c. 42), after the co. stopped payment, 
filed a bill on behalf of himself & all other 
creditors, etc., against one of the public 
officers, as sole deft. The biU prayed 
that in pursuance of 38 Geo. 2, c. 14, 
their demand might be paid out of the 
society’s personal estate, A by the 
society, if the estate proved iiiHiifficieiit, 


A an aceount of the personal estate : — 
IJctd : deft, sufficiently retpresented the 
shareliolders, A the prayer for an ac- 
count. of the personal estate of the part- 
nership was sufficient, since the; bill 
stated it was sufficient to pay the debts. 
— FAWCETr c. IloDOEB (1841), 3 I. E<|. R. 
232; FLA K.lOO: overd. G’Fi.ahkrtv 
r. Mf’DowELE (1857), 6 H. L. Cas. 142, 
H. L.— IR. 

129 iii. ,] — A declaration de- 

scribed deft, as ” one of the public offi- 
cers of certain persons imitod in co-part- 
ncrshii), for the purpose of carrying on 
the trade A busiucss of bankers In Ire- 
land, according to the statutable enact- 
ments in that ease made A provided, 
und<;r the style A firm of the A, A C. 
Bank of Ireland. A in that behalf duly 
nominated A appointed as such public 


officiT,” etc. ; — Held : bad, for not 
stating that the copartncrslilp W'as tlien 
carrying on, or liad carried on, the trade 
A business of bankers. — M at v. Hodges 
(1843). 5 I. L. R. 584.— IR. 

129 iv. Malicimis arrest rf? imprison' 

meid .] — BanUng Act, 1825, has made no 
change in the geuiwal law as affecting an 
action against a banking co. in the name 
of t-holr 1)11 bile officer, for malicious arrest 
A imprisonment, beyond allowing the co. 
to be sued In the name of the public 
officer. — R eid v. Mitchell (1842), 4 
I. L. R. 322.— IR. 

131 f. Action by — Stoppage of payment 
hy bank.] — In an action brought by the 
official manager of a joint stock bank 
against, a cashier for a balanee in his 
hands at the time of the stopping of 
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notes & winding up the affairs of the concern : — 
Held: they still continued to be a banking co- 
partnership, within the Act, so as to be entitled to 
sue by their public officer. — Davidson r. Cooper 
<1843), 11 M. & W. 778 ; 12 L. J. Ex. 467 ; ajfd- 
<1844), 13 M. & W. 343, Ex. Ch. 

Annotation : — Consd. Roe v. Fuller (1852), 7 Exch. 220. 
Mentd. Parry v. Nicholf3on (1845), 2 Dow. & L. 040 ; Hall v. 
Bainbridgre (1848), 12 Q. B. 609 ; Agrricultural Cattle ln«ee. 
V. Fitzgerald (1851), 16 Q. B. 432 ; Burchfield v. Moore 
(1854), 3 E. & B. 683 ; Fazakerly v. M’Knight (1856). 26 
L. J. 6. B. 30 ; Croockowit v. Fletcher (1857), 1 H. & N. 
893 ; Green v. Attenborough (1864), 34 L. J. Ex. 88, Ex. 
Ch. ; Bank of Hindostan, China & Japan v. Smith (1867), 
36 L. J. C. P. 241 ; Aldous v. Cornwell (1868), L. K. 3 Q. B. 
673 : Hirschmann Budd (1873), 28 L. T. 602 ; RobliiBon 
V. Mollett (1875), L. K. 7 H. B. 802, H. L. ; Vance v. 
Lowther (1876), 24 W. K. 372 ; Suffell r. Bank of England 
(1882), 9 Q. B. D. 555, C. A. ; Kooto v. Williamson (1888), 
38 Ch. D. 485 ; Barnes v. Richards (1902), 71 L. J. K. B. 
341. 

132. Proper person to sue — Bank suing 

'Shareholder.] — A co. of persons, established for 
the purpose of carrying on the business of bankers 
under 1826 Act, in an action against a shareholder 
for ihe recovery of a debt, or for enforcing any 
nlaim or demand due to the copartnership, are 
bound to sue in the name of one of their public 
officers, & are not at liberty to sue in the names of 
the covenantees named in the deed of copartner- 
ship. — Chapman v. Milvain (1850), 5 Exch. 61; 
1 L. M. A 1‘. 209 ; 19 L. J. Ex. 228 ; 15 L. T. O. S. 
7 ; 14 Jur. 251. 

Annotations : — Expld. & Distd. Beardshaw v. IjondcHborough 
(1851), 2 L. M. & 1». 560. Apld. Coe v. Wise (1 866), 7 B. & S. 
831, Ex. Ch. Refd. O’Flalierty v. McDowell (1857), 6 
H. L. (^Hs. 142. H. L. : Cobham r. Holcombe (1860), 8 
C. B. N. S. 815 ; R. v. Pnt chard (1861), 7 Jur. N. 8. 557, 
C. C. R, Mentd. Bell r. Fisk (1852), 12 C. B. 493. 

133. Description — Pleading.] — In an action 

brougiit in the nam<‘ of tiie ])ublic officer of a 
banking copart lu^rship co., established under 1826 
Act, it is not/ necessary to allege in th(^ d<‘clara- 
tion that pltf. is a ni(‘niber of the co., that he is 


resident in England, or that he has been duly 
registered as required by s. 4 ; it is sufficient to 
describe pltf. as one of the public officers of the co. 
duly appointed. — S pillpjr v. Johnson (1840), 

6 M. & W. 570 ; 8 Dowl. 368 ; 9 L. J. Ex. 175 ; 
4 Jur. 367 ; 151 E. R. 539. 

Annotation : — Befd. Christie v. Peart (1841), 10 L. J. Ex. 195. 

134. .] — In an action brought by 

the public officer of a joint-stock banking co- 
partnership, established under 1826 Act, it is 
sufficient to state in the declaration that pltf. is 
the manager of a joint-stock copartnership estab- 
lished for the purpose of banking, & that he has 
been duly named & appointed as nominal pltf. on 
behalf of the copartnersiiip, under the Act, without 
stating expressly that he has been named as 
manager, or that tiie copartnership has been estab- 
lished, under the Act. — Christie v. Peart (1841), 

7 M. & W. 491 ; 9 Dowl. 291 ; 10 L. J. Ex. 195 ; 
151 E. R. 859. 

135. .] — The declaration described 

pltf. as one of the public officers of certain persons 
united in copartnersiiip for the purpose of carrying 
on the trade or business of bankers in England, 
according to 1826 Act. The declaration contained a 
count for work & labour done by the copartnership 
fis the bankers of deft., & for commission due in 
respect thereof : — Held : looking at the whole 
record, it sufficiently appeared that the copartner- 
ship were carrying on business as bankers under 
the Act. — Davidson v. Bower (1842), 4 Man. & fl. 
626; 2 Dowl. N. S. 115 ; 5 Scott, N. R. 538; 12 
L. J. C. P. 110 ; 6 Jur. 538 ; 134 E. R. 257. 

Annotation : — Mentd. Ness v. Bertram (1849), 4 Exch. 195. 

136. .] — A declaration in debt by 

th(‘ public officer of a banking co. described pltf. as 
“ one of the registeri'd public officers for the time 
being of etc., who now sues as such public officer as 
aforesaid,” etc., A stated thatdt'ft. had by the writ 
been summoned to answer pltf. as such public 


payment hy the hank, (left. pU'aded that 
the hank, havinu: slopped payincnl, had 
no riglit of aelion, A: pltf. lia<l no right of 
aetion : — Ilrhi : pltf. entitled to sue, 
•even though he slionld hohl t he moiii'y 
on trust ufU*r its re(M)vcry. — M*J><)W10LL 
V. O’Conn F.LL (1857), 9 Ir. Jur, (2 Ir. Jur. 
N. 8.) 463. - IR. 

132 i. I*uhUc officer of EnglisJi 

company — Action in Irelaml- -Pletuliug.] 
—Country Baiiktu’s Act, 1826 (analogous 
to Banking Act,, 1825), is a public Act, & 
fl. 10 extends to actions brought in Ire- 
land as well as in ICngland ; & the public 
olilcer of an Fnglish co. established midor 
that stat. may, as siieh, bring actions in 
Ireland for debts due to the <o., without 
«pccially setting out the shit, in the 
declaration. — W kiuht v. Murphy (1811), 
4 I. L. R. 258.— IR. 

133 i. Description — Pleading. ^ — A 

declaration comnumcing thus : “ J. T.. 
ono of tho public officers of the society or 
<50 -partnership called tho B. hanking co., 
who sues on behalf of the society aecord- 
ing to tho stat. in such case made & pro- 
vided,” & in which the causes of uedion 
wore averred U) have accrued, & the 
promises to have been made, ” to pltf.,” 
although the breach wa.s statad to bo 
pltf.’s damago ” as sucli public olflccr : ” 
— Iletd : bad for not showing that t ho 
co. was so constituted as to enable pltf. 
to sue on its behalf, piu’siiant/ to Banking 
Act, 1825 (c. 42), & tho words, ” as such 
public ofticor,” could not bo rejected as 
surplusage, so as to sustain the action as 
one brought in pltf.’s own rlglit. — 
Thompson v. Kelly (1843), 6 1. L. R. 
32.— IR. 

133 il. .1 — A smnmons & 

plaint by ono of tho public officers of the 
B. bank, who, ” as such piibllc ofllcer,” 
sued thor(5in as nominal pltf. on behalf 
of tho banking copartnersiiip, com- 


plained tliat deft, was ” indebted to the 
copartnership” for “money lent tiy 
pltf. to d<?ft.,” & for “ money paid liy 
pltf. for deft., at his request,” & pltf. 
prayed judgment ” as such public offi- 
cer : ” — Held : bad for alleging the 
uionc'y to hav(5 been lent & paid by pltf. 
in Ills individual capacity, & not by or 
on behalf of tho banking copartnership. 
— Murray r. Oomyn (1859), 11 1. C, L. R, 
239.— IR. 

133 iii. -.1 — A declaration 

under County Bankers Act, 1826 (c. 46), 
s. 9, stated that H., “ pltf. in tliis suit, one 
of the i)ublic ofilix'rs of certain persons 
carrying on the business of bankers in 
England, in copartnership, under the 
name, style, & firm of the Y. Banking 
Co., according to the form of the stat. in 
such case made & provided, & who has 
been & is registered at the Stamp Office, 
London, pm*siiant to the stat., to sue & 
be sued on behalf of tho copartnersiiip, 
& who, as such public olficor, duly rt^gis- 
ti'red, sues as nominal pltf. on behalf of 
the copartnership,” etc., & concluded, 
" thereupon pltf., as such public offi- 
<'cr, for & on behalf of the copartnership, 
by virtue of tlic .stat., brings ids suit,” 
etc-.' — Held: (I) there was no neces- 
sity to aver that t.he public officer had 
been nominated hy the co., n^gistration 
under the stat. being proof both of noini- 
nat ion & appointment ; (2) the mode of 
pleading was not altered by 7 &: 8 Viet, 
c. 113. — Howard v. Love (1847), 10 
I. L. R. 505.— IR. 

133 iv. Embarrassing defence.] — 

To an action by tho official manager of a 
joint-stock bank against the acceptor of 
a bill indorsed to tho bank, mth a count 
for money lent, deft, pleaded that a 
previous action was brought “ against 
deft, for the same cu-use ” in the Ct. of 
Exch., “ for the benefit of tho bunk. l>y 
8., a public olficor of the bank, which 


action is still pending.” The ct. set 
aside tho defence as embarrassing. — 
M;DowKLLr. Davys (1859), 8 1. C. L. R. 
Ap. xlh. — IR, 

133V.-7- — Two o.' more pvhlic officers.] 
— Th(5 privilege of suing in the name of 
any ono of their public otHcers, given by 
Banking Act, 1825 (c. 42), s. 10, to bank- 
ing cos. (vstablished pursuant to that Act, 
does iiot authorise tlie institution of a 
suit in the names of two or more public 
oiticers. ~ Thomson v. Birnie (1840), 2 
I. L. II. 231.— IR. 

133 vi. .] — It is irregular to 

sue in the names of two public offleors of a 
banking co. ; but the ct. will, even after 
appearance, amend the ^v^it by striking 
out the name of one of the public officers. 
— Grimshaw V. Bowden (1847), 11 
I. L. R. 399. — IR. 

k. Assent to deed for benefit of credi- 
tors — Executed witfiout authority — Bind- 
ing on bank.] — A joint-stock banking co. : 
— Held : bound by a trust deed for the 
benefit of creditors, from the conduct of 
their public olBcer & others in assenting 
to it, though neither tho co. nor directors 
had given any aiitliority to execute it, & 
the arrangement was an improvident 
ono for them. — Dudgeon v. O’Connell 
(1849), 12 I. Eq. R. 566.— IR. 

m. Pro7nissory note made to — Out- 
lawry of officer — Note ifulorsed to official 
manager- — Right of indorsee, to sue.] — A 
promissory not/O was made to 8., the 
public officer of a joint-stock bunk, as 
such public officer, & for a debt duo to 
the bank. 8. was outlawed upon an in- 
dictnient for misdemeanour, & aft(5r tho 
outlawry, & while it- was in force, he in- 
dorsed tho note to M., the official mana- 
ger of the bank, under Winding-up Acts : 
— Held : M. had no title to sue upon tho 
note. — M’Dowell v. Bergin (1861), 12 
1. C. L. R. 391.— IR. 
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officer : — IJeJd : it sulliciontly showed pi if. to have 
been the public officer at the time of tlie coiiiineiice- 
ment of the action. 

The declaration recited 1820 Act as “ an Act of 
Pai'liament made <fc passed in the 7th yea.r of the 
reign etc., for (amongst other things) the better 
regulating coi)artnerships of bankei*s in England : 
— Held: a sufficient recital of the Act. — Esdaile v, 
Maclean (1840), 15 M. A W. 277 ; 10 L. J. Ex. 71 ; 
153 E. K. 854. 

Annotations : — Mentd. Clark v. Woods (1848), 2 Excli. 395 ; 

l^llerr. Hay (1848), 3 Exch. 14. 

137. Denial of existence of bank at com- 

mencement of suit.] — In an action by the public 
officer of a banking copartnership, the ct. allowed 
a plea which denied that the copartnership were, 
at the commencement of the action, carrying on 
the trade & business of banker‘s, in addition to pleas 
of the general issue, <k of accord & satisfaction. — 
Roe t\ Fuller (1852), 7 Exch. 220 ; 21 L. J. Ex. 
104 ; 18 L. T. O. S. 200 ; 155 E. II. 024. 

13 g, Liable to answer Interrogatories. ] — 

Held: under C. E. P. Act, 1854 (c. 125), s. 51, 
interrogatories might be administered to the 
public officer suing on behalf of a banking co., 
carrying on business in copartnership, under 
1820 Act.— M’Kewan r. Rolt (1859), 4 IT. N. 
738 ; 28 L. J. Ex. 380 ; 33 L. T. O. S. 240 ; 5 
Jur. N. S. 714 ; 7 W. R. 001 ; 157 E. R. 10,32. 

See, generally , Discov^eky, Inspection, Inter- 
rogatories. 

139. Against directors — Losses and un- 

authorised speculations — Bank ceasing to carry on 
business — Parties.] — A joint-stock banking co., 
subsisting under 1820 Act, having b<*come insolvent, 
Sc ceased to carry on business, the public officer 
instituted a suit, charging certain of tlio dir(*ctors, 
as defts., with losses during the lime when the 
business was carried on, by rejisoii of unautliorised 
speculations in shiiJping & cohii'ries, aS: of a fraudu- 
lent transaction by a deed of arrangement with a 
debtor to the co., wlio was also inad(* deft., & pray- 
ing relief in respect of all tlie matters, & particularly 
to have the deed set aside: — Held: (1) the suit 
was properly instituted by the puVdic officer, 
although the co. had ceased to carry on business, & 
it was not necessary to make the directors <fe trus- 
tees, who w(*re not charged with the improper trans- 
actions A fraud, parti(*s ; (2) it appearing that the 
manager was mixed up in tlie tran.sact ions, it was 
necessary to make him a party. — Harrison v. 
Brown (18.52), 5 De G. & Sm. 728 ; 154 E. R. 1318. 

140 . Removal of officer — Judgment entered 

Sc execution Issued in name of successor.] — A cog- 
novit having been given in an action brought by 
the public officer of a banking co., under 1826 Act, 
by which it was provided that, upon default in pay- 
ment of a sum of money, pltf. should be at liberty 
to enter up judgment. Sc issue execution : — Held : 
sufficient to authorise signing judgment in the 
name of another jiublic officer, upon a suggestion 
of the removal of original pltf. being entered. 

In an action brought by such public officer, 
judfpfient having been entered, Sc execution issued 
in his name, after he had ceased to be such officer, 
the ct. permitted a suggestion of his removal & the 
name ot another officer to be entered nunc pro tunc 
upon the roll, Sc the judgment of ca. sa, to be 
amended by the insertion of tlie fresh officer’s name 
without coshs, though the party had been arrested, 
& had applied to set aside the proceedings for 
irregularity. — Webb v. Taylor (1843), 13 L. J, 
Q. B. 24 ; 2 L. T. O. S. 106 ; 8 Jur. 39. 

Death afte- issue of writ of ca. sa. — 

Abatement of acRon j — The public officer of a 
banking co., who was pltf. in an action, died after 


the issuing of a writ of ca. sa., but before its 
execution : — Held : it was not necessary to bring 
a sci. fa. ; Sc deft, was not entitled to be dis- 
charged on the ground tliat the action had abated. 
Sernble : if there was no registered officer of the co. 
aft4*r the death of pltf., deft, might apjdy to the ct. 
to have one appointed in order to give deft, a dis- 
charge. — Todd v. Wright (1847), 16 L. J. Q. B, 
311 ; 11 Jur. 471. 

142 . Death after issue joined — No formal 

suggestion of death.] — A. sued as public officer of a 
banking co. under 1826 Act, Sc 1857 Act, but died 
after issue Joined. Tlie Nisi Prhis record was 
made up from the plea-roll, as though A. was alive. 
The venire had been awarded accordingly as 
between A. Sc defts., & no entry was made on tlus 
plea-roll of the death of A., or of the appointment 
of another public officer. After the Nisi Prius 
record was so made up, a memorandum was entered 
upon it, stating the fact of the death of A., Sc that 
B., another public officer of the copartnership, had 
been appointed to contimie the proceedings, but 
this was not stated by way of suggestion to the ct-.^ 
nor was it followed by any stat-ement of confession 
by defts., or a nieni dedire : Sc, after such entry had 
been made, the cause was entered for trial as “ B. 
V. (Defks.),” & was tried by the jury returned on 
the venire in the cause of “A. v. (Defts.).” Three 
defts. appeared at the trial, under protest, the 
fourth had suffered judgment by default , Sc a ver- 
dict was found for jiltf. : — Held : tlie tmtry so 
made upon the Nisi Prius record wels irregular, &• 
did not authorist^ the trial in the name of B. as pltf. 
Qu. : wludher a formal suggestion of the death of 
A. would have been traversabh*. — Barnewall v. 
Sutherland (1850), 9 C. B. 380 ; 1 L. M. & P. 
1.59 ; 19 L. J. O. I\ 290 ; 15 L. T. O. S. 7 ; 14 Jur. 
720 ; 137 E. R. 940. 

Annotations : — Mentd l^aternon r. Ironside (1850), 14 Jur. 

722, n. ; Pidl v. J.iiincll (1868), L. R. 3 C. P. 411. 

143. Enforcing judgment against — Execution 
— Sci. fa.]^ — Wh(Te pltf. obtains judgment- 
against tb<^ public officer of a joint-stock banking 
copartnc^i-ship, pursuant to 1826 Act, s. 9, be may 
issue execution against deft, without first suing out 
a sci, fa. — ^TIarwood v. I.,.\w (1840), 7 M. & W. 
203; 8 i)owl. 899; Jl. Sc W. 57; 10 L. ,1. Ex. 
30 ; 4 Jur. 1137; 151 E. R. 739. 

Annot((t/(/ns : — Befd. Myern v. PawRoii (1860), 5 H. &: N. 90. 

Mentd. Itansford r. BoKanqurt (1842), 12 Ad. & El. 813. 

Ex. Ch. ; DodifsotJ v. Srott (1848), 2 E.xcli. 457 ; Bank of 

England r. Johnson (1849), 3 Exch. 508. 

144. Evidence — Proof of appointment — Stamp 
office returns.] — To entitle a banking co. to sue by 
its public officer pursuant to 1826 Act, it; is suffi- 
cient if, in the rcdiirn made to the Stamp Office, be 
be described as A. B. Esq. of, etc., a ” public 
officer ” of the. copartnership ; at least in the 
absence of proof that he had any specific office, it; 
will not be presumed that he was more than an 
officer appointed for the purpose of suin^ & being 
sued. The right- of such co. to sue by its public 
officer is not defeated if it appear that, in the return 
to the Stamp Office, the placets of abode of one or 
more partners are oiriitted, there being no evidenef‘ 
that the return varies in this respect from the co.’s 
books. If such proof were given : — Scmble: the 
return, if correct as to the public officers, would 
still be sufficient to maintain the action. — ^Armi- 
TAGE V. Hamer (1832), 3 B. & Ad. 793 ; 1 L. J. 
K. B. 217 ; no E. R. 291. 

Annotation : — Mentd. Wills v. Murray (1850), 4 Exch. 843. 

145 . ^ action brought by 

a public officer on behalf of a banking co., the return 
to the Stamp Office is not the only admissible evi- 
dence of his being one of the public officers, but it 
may be proved aliunde. — Edwards v. Buchanan 
(1832), 3 B. & Ad. 788 ; 1 L. J. K. B. 217 ; 110 
E. R. 288. 
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Annotaiiona : — Reid. Steward v. Dunn (1844), 12 M. & W. 

655. Mentd. Fletcher v. Crosbio (1841), 11 L. J. Ex. 16 ; 

11. V. Carter (1844), 1 Car. & Kir. 741. 

146. Continuation of office — Presumption In 

absence of contrary evidence.] —The office of public 
registered officer of a banking copartnership not 
being an annual office, a person once appointed to 
such an office is presumed to continue in it until the 
contrary be shown ; & a return made to the St.amp 
Office in Mar., 1841, verified by affidavit, stating a 
pei’son to be a public officer of the co. : — Held : 
evidence of his being so in Nov., 1842 . — Steward 
V, Dunn (1844), 12 M. & W. 055 ; 1 Dow. & L. 042 ; 
13 L. J. Ex. 324 ; 2 L. T. O. S. 423 ; 8 Jur. 218 ; 
152 E. R. 1301. 

Annotations: — Consd. Powlos v. Pawre (1840), 3 C. B. 16. 

Reid. Harvey v. Scott (18 47), 11 Q. B. 92 ; lie Fenwick, 

S!xp. Brown (1849), 13 L. T. O. S. 468. 

147 . Lists of proprietors filed at Stamp Office 

after expiration of time fixed by statute.] — In 

a sci. fa, against proprietors, on a judgment 
against a public oflicer, of a banking co., under 
1820 Act : — Held : lists of the proprietors filed at 
the Stamp Office, but not within the time limited 
by the Act, were not receivable in evidence as 
against pltf., to show that at a given time the 
garnishees were not proprietors. — P rescott v. 
Buffery (1845), 1 0. B. 41 ; 135 E. R. 450. 

148. Bankruptcy —Suing out fiat — Against mem- 
ber of bank — Form of affidavit.] — Held : 1820 Act 
& Joint. Stock Bfiriks Act, 1838 (c. 90), were to be 
taken together, & the public officer of a banking co. 
was authorised to sue out a fiat in bkpey., against 
one of the members of the co. 

The affidavit of a public officer stated “ that he 
was a registered officer, duly authorised to sue on 
behalf of the co., united for the purpose of carrying 
on busin(*ss, pursuant to the Act of Parliament,*’ 
without stating that he was duly nominated, or 
that the co. were then actually carrying on business : 
— Held : this was a sufficient allegation in the 
affidavit of tlie officer’s authority, A the co. were 
t hen in fact earrving on business. — Re Hall, Ex 
Hall (1838), 3 beac. 405 ; 1 Mont, A Ch. 305 ; 8 
Tj. j. Bcv. 5; subsequent proceedings (1839), 8 L. J. 
Bey. 57. ‘ 

Annotations: — Mentd. Re Caldecott, j?. Davidson (1841), 

1 Mont. 1> & « o G. 648 ; Re Saunders, Ex p. Trclierno 

(I860). 30 L. J. Bey. C, L.JJ. 

149. Proving in — Averment of authority. > 

Proof of debt; by a public officer of a banking co. 
must av(^r that he is autliorised to make the proof. 
— Re Dobbs, Ex p. County of Gloucester Bank 
(18(50), 15 L. T. 53. 

See, further. Bankruptcy A Insolvb:ncy. 

150. Action by manager — Not being public officer 
— Pleading.] — Pltf. sued as the payee of a note 
made payable on demand t o “ the Manager of the 
National Provincial Bank of England,” but did not 
sue as public oflicer ; — Held : (1) upon proof that 
he was in fact the manager A that a demand had 
been duly made on behalf of the bank, pltf. was 
entitled t o recover ; (2) in the absence of a plea 
that the bank was established und(?r 1826 Act, A 
that pltf. was not the public officer, it was not 
necessary for pltf. to show that he was, nor com- 
petent to deft, to show that he was not such public 
officer. — R obertson v, Sheward (1840), 1 Alan. A 
G. 511 ; 1 Scott, N. R. 419 ; 133 E. R. 434. 


151. Warrant of attorney given to trustees of bank 
— Judgment entered in name of public officer — 
Debt due to copartnership.] — ^Where a warrant of 
attorney is given to three trustees of a joint-stock 
bank, to secure a debt due to the copartnership, the 
judgment thereon is properly entered up in thc^ 
name of the public officer for the time being. — ^B ell. 
V, Fisk (1852), 12 C. B. 493 ; 138 E. R. 999. 

152. Amalgamation of banks — Guarantee given 
before — -Right of public officer to sue.] — In 1833, a 
jeint-stock bank was established under 1826 Act, 
by the name of M. A IT. District Banking Co. In 
1836 A. A Co., bankers, relinquished their business 
in favour of, A all took shares in, the co., A it was 
subsequently agreed that the title of the bank 
should thenceforth be W. R. Union Banking Co., 
that the capital should be increased by the creation 
of new shares, A that additional directors should 
be appointed : — Held : the public officer of W. R. 
Union Banking Co. might, notwithstanding the 
change of name, A the accession of new proprietors, 
maintain an action on a guarantee given to M. A 
H. District Banking Co., before their junction with 
A. A Co., for advances made by them. — Wilson r. 
Craven 0^41), 8 M. A W. 584 ; 10 L. J. Ex. 448 ; 
151 E. R. 1171. 

153. Public officer within Jurisdiction — Liability of 
shareholders to be sued — Debt due from copartner- 
ship.] —The creditor of a banking copartnership, 
established A carrpng on business under 1826 Act, 
cannot sue an individual member of the co. for his 
debt^, but must proceed against the public officer, 
pursuant to s, 9, at least, where it appears that 
there is a public officer, A that he is within the 
jurisdiction. 

A plea to an action against an individual member 
of the CO. stated that the causes of action accrued 
against a certain banking copartnership established 
under the above Act, A not otherwise, of which 
copartnership deft . was a member, that the causes 
of action accrued against deft, as sucli member A 
not otherwise, t hat B. A D. had been duly appointed, 
A registered pursuant to the Act, as public officers 
of the copartnership, to sue A bo sued on behalf of 
same, A that SHch persons, so being, A being duly 
nominated A appointed A registered as such public 
ofiicers, at the time of the commencement of the 
suit, wore living A resident in England, A within 
the jurisdiction of the ct. : — Held: (1) a good 
answer to the action ; (2) the plea, taking it alto- 
g<‘ther, sufficiently alleged that the two persons 
therein uitmtioned actually were public officers of 
the co. — Ste^vard v, Greaves (1842), 10 M. A W. 
711 ; 2 Dowl. N. S. 485 ; 12 L. J. Ex. 109 ; 6 Jur. 
1116; 152E. R. 658. 

Annotations : — Consd. Davison r. Farmer (IS.*)!), 6 Exch. 

242 ; O’Fiaberty r. McDowell (1857), 6 II. L. Cas. 142, 

II. L. Refd. Smith v. Goldsworthy (1843), 4 Q. B. 430. 

Mentd. Beech v. Eyro (1843), 5 Man. & G. 415 ; R. 

Carter (1845), 1 Den. 65 ; Bank of England v. Johnson 

(1849), 18 L. J. Ex. 238 ; Chapman r. Mllvain (1850), 5 

Exch. 61 ; Boardshaw v. Londcaborough (1851), 11 C. B. 

498 ; ReadlBh v. THnnock (1854), 10 Exch. 213 ; Fell i*. 

Burchett (1857), 7 E. & B. 537 ; Re London A Eastern 

B a n king Corpn. (1858), 2 De G. & J. 484, L.C. 

Sub-sect. 3. — Directors. 

See, generally, Companies. 

1 64. Misrepresentation in report — ^Ko knowledge of 
falsity.]— The directors of a joint-stock banking co. 


146 i. Evidence — Continuation of office 
— Presumption in absence of contrary 
evidence,] — When a party has be<m ap- 
pointed tho public officer of a banking 
copartners lUp, pursuant to Banking Act, 
1825 (c. 42), & has acted as such after the 
certlflcate of his appointment is out of 
force, A when it appears that no other 
appointment has been registered accord- 


ing to the Act, the ct. will consider that 
there Is sufficient evidence to go to a 
jury of his continuance as such public 
officer. — Durand v. Potter (1841). 1 
Leg. Rep. 224 ; Long. A T. 253. — IR. 

PART I. SECT. 7, SUB-SECT. 3. 

n. Authorising manager to accept biU 


of exchange per pro. — Quorum.] — 
Action agains t tho acceptor of a bUl of 
exchange, purporting to be accepted 
“ per pro. tho T. joint stock bank, K.. 
manager.*’ The judge told tho jury that 
if they believed that K., as manager 
of the bank, signed tho bill by direction 
of S., A that S. was a director at the 
time, the acceptance was binding on the 
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Sect, 7 . — Private and joint-stock and chartered 
hanks ; Sub-sect, 3.] 

published a report, representing the flourLshing 
state of the bai^, which was calculated t/O induce 
parties to purchase shares. The representation 
was false, but not false within the knowledge of the 
directors, who published it without anv intention 
to deceive : — -Ueld : they were not liable for loss 
sustained by the purchase & retention of shares on 
the faith of the report, though the jury found them 
guilty of gross negligence in publislung it. — Taylor 
V, Ashton (1843), 11 M. & W. 401 ; 12 L. J. Ex. 
:363 ; 7 Jur. 978 ; 152 E. R. 860. 

-Annoiaiions : — Consd. Derry v. Peek (1889), 14 App. Cos. 
337, H. L. Mentd. Gerhard v. Dates (1853), 2 K. & B. 476 ; 
Denton v. Q. N. Ry. Co. (1856), 5 E. & B. 860 : Eastwood 

r. Bain (1858), 28 L. J. Ex. 74 : Higjfins v. Sainels (1862), 
2 .John. Sc H. 460 : Re Agra & Masterman’s Bank, Exp. 
Asiatic Banking Corpn. (1867), 16 L. T. 162, L.JJ.; 
Joliifo r. Baker (1883), 11 Q. B. D. 255 ; Ryan v. Oceanic 
Steam Navigation Co., O’Connell v. Same, Scanlon v. Same, 
O'Brien v. Same, [1914] 3 K. B. 731, C. A. 

155. Incomplete number of — Compromise of debt 
— Whether company bound.] — The deed of a joint- 
stock banking co. contained provisions that the 


directors should be not fewer than five nor more 
than seven, that three or more should constitute a 
board, & be competent to transact all ordinary 
business, & that the directors should have power to 
compromise debts, etc. Agents mi^ht be appointed 
by the directors to draw & accept bills, etc., without 
reference to the directors. The number of directors 
became less than five ; four directors, being the 
w’hole number then existing, executed a deed com- 
promising a large debt due to the bank, taking from 
debtor a mining concern, & covenanting with him 
on behalf of the co. to indemnify him against cer- 
tain bills of exchange. In an action of covenant 
by debtor for not indemnifying him : — Held : such 
covenant did not bind the co., for this was not 
ordinary business, & no smaller number than five 
directors was competent under the deed to trans- 
act it. Qn. : whether a board of three directors 
could transact even ordinary business unless it was 
a board of three out of five directors. — Kirk v. 
Bell (1851), 16 Q. B. 290 ; 117 E. R. 890. 


Annotations : — Dbtd. Forbew v. Marshall (1855), 25 L. T. O. S. 
147. I am not satisfied with & cannot concur in Kirk v. 
Bell (Martin, B.). Consd. Re Alma Spinning Co. (1880), 
16 Ch. D. 681. Distd. York Tram. Co. v. Willows (1882), 8 


bank : — Held : having regard to the fact 
that the bill was accepted jier pro. Sc 
that the deed of partnership required 
three directors to form a ct., & em- 
powered the ct. of directors to make regu- 
lations respecting the accepting of bills, 
the direction was wrong. — Eyre v. 
M‘ Dowell (1863), 14 1. O. L. R. 314 ; 
8 Ir. Jut. N. S. 383.— IR. 

o. Cnncelintion of honjd.\ — A bond 
may be given up to bo caiicollod iiy the 
president & directors of a liankingcorpu., 
without the appointment of an attorney. 
— Bank of Upper (Canada p. Widmer 
(1831), 2 O. 8. 222.— CAN. 

q. Election of — Rigid of president to 
vote.] — The prt‘Sldeiit of the Bank of 
Upper Canada, not being an olilc(3r of 
the bank within 6 Viet. c. 27, s. 16, may 
vote by proxy at the aimuul election of 
directors. — K. r. Bank of Upper 
Canada (1849), 5 U. C. R. 338.— CAN. 

s. EuQuiry into by r<mrt.] — The 

.Superior Ct,, or a judge in vacation, has 
the power to inquire, on petitions pre- 
sented for that purpose, into the validity 
of the election of a l>ank director, inas- 
much as an incorporated bank must be 
considered as a pulilic corpn. — Henry p. 
SiMARD (1806), 16 L. C. R. 273. — 
CAN. 


t. Engaging in usurious IransaeAions 
— Individual liability.] — The diixfctors Sc 
manager of an incorporated iiank are 
liable individually to make go(»d any 
Joss accruing to the bank by their in- 
fringing tile etat, against usury. — 
Drake v. Bank of Toronto (1862), 9 
Gr. 116.— CAN. 


V. Fraudulent sale of shares — Absence 
of quorum.] — The deed of a banking 
co. provided tiiat three directors were 
necessary to constitute a “ Ct. of Direc- 
tors, ’ & that such of the original shares 
as had not been subscribed for might lie 
sold by the “ Ct. of Directors,” but that 
the purchaser of them should not be 
considered as their proprietor until he 
had paid for them. Tiiree directors were 
appoint(3d . One having died, & another 
ceased to act, S. alone remained director. 
He ordered a lai^e number of unappro- 
priated sliares to be entered in the name 
of F., a nominal party, & having circu- 
lated false balance sheets of the bank, 
sold them to G. Sc others as original 
shares on which dividends had been paid, 
the transfer deeds from being signed 
by S. & two others, not directors : — 
Held : (1) the issuing of the shares by S. 
was ultra vires Sc void ; (2) in any case 
the contract was vitiated by the fraud. 
— Rc Ginoer (1856), 8 Ir. Jur. 373. — IR. 


w. LiaJrilUy for neglect of duty — Im- 
proper advances — Pleadiny. ] — Relevant 
allegations in on action against directors 


of a banking co. for negligence in allow- 
ing the whole management to fall into 
the hands of a manager who had made 
improper advances. Sc for fraudulent con- 
cealment of losses leading to dissolution 
of the co., or alternatively for grt>ss 
negligence in failing to asciTtaiu & <liH- 
closo such losses. — W estern Bank v . 
Bairdm (1862), 24 Duiil. (Ct. of Sess.) 
859.— SCOT. 

X. Sltareholder acting as 

director.] — By the contract of copart- 
nery of a joint-stock iianking co. it was 
declared that no shareholder could be 
legally a director who resided more than 
ten miles distant from the head olfice, iSc 
tliat a director ceased to lie one if be had 
not attended a meeting of dire(‘torH for 
six months. In an u<*Uon by the bank 
against a slmr<‘ho!dcr, who luicl been 
elected & oecasiimally acted as a direct or. 
for loss said to have bc(*n caused by bis 
gross negligence : — Held : defender, 
liaviiig usHumod the po.sition of a clirec- 
t{»r, it acted as such, could not plead 
these clauses of the contract in bar of the 
action. 

In an action by a joint stock banking 
CO against a director, pursner ullegt’d 
that defender had grossly negiecUHi his 
duty in having permitted improper 
advances to be made by the manager : — 
Held: (1) with regard to alhged los.ses 
by advances on OA-eounts-current, closed 
at the time when defender ctiased to bo a 
director, pursuer had set forth a ease 
sutficiently relevant to be admitUMl to 
probation; (2) defender could not be 
made liable for lo.sses on advances on 
accounts -current to those persons to 
whom the bank bad continued to make 
advances after he had left oflice : 
(3) any liability, which defender might 
have incurred in allowing advances by 
way of di'^counte on bills, had been 
extinguished by the subsequent actings 
of the bank in renewing the bills Sc in 
making now advances ; (4) any lia- 

bility for losses by certain insurance 
policies had hoeii extinguished by the 
sale of the policies by the bank, without 
notice to defender. — W estkrn Bank op 
S(N)TLANTI V. Baird’s Trustee (1872), 
11 Moeph. (Ct. of Sess.) 96.— SOOT. 

y. Making false r^urn — Evidence.] — 
The president of a bank was tried for 
having wilfully made a fal^ Sc deceptive 
return to the Govt, respecting the affairs 
of the bank. On tlie trial, other returns, 
made both before & after that in pospect 
to which the iD<lictrnent was laid, were 
received in evidence without the jury 
having been cautioned ; — Held : there 
must bo a new trial. — R. v. Lovitt 
(1907), 2 E. L. 11. 384 ; 41 N. S. K. 240. 
—CAN. 

154 i. Misrepresenlalion inreport — No 
knowledge of falsity.] — ^l^ltf. sued deft, os 


director of a bank, alleging that in a 
report made to the shareholders, & a 
slaUuuont accompanying it, deft, falsely 
Sc fraiidulently misreproseiited the CA)n- 
dition of the bank, thereby inducing 
pltf. to believe it sound & to purchase 
stock: — Held: (1) there was no evi- 
dence of false statements knowingly 
made by deft, with a fraudulent intent ; 
(2) the report was not a representation 
within C. S. U. C. c. 44, s. 10. so as to 
require it to be signed by deft. ; (3) if 
the statements were false & fraudulent, 
d(‘ft. would be liable, although they were 
made to the stockholders, for they were 
intencled N: used for public information. 
— Parker ».*. McCBncsTEN (1872), 32 
U. C. R. 273.— CAN. 

154 ii. — Plead tag.]— Action against 
bank directors to compel them to relievt* 
pltf. of the loss Sc damage ho had sus- 
tained from having purchased stock of 
the CO., on the ground that he had biicn 
deceived hy false & fraudulent repre- 
sentations & reports of the directors a> 
to ilie Holvcjjcy of the bank. Circum - 
stances in wliich averments as to par 
ticular debts set forth by tlu^ director- 
in their reports, etc., as being good, 
whereas they must have known they weri* 
bail, wen; lu-ld dofectlv<* from want ot 
sp(;r!ifl(;ation. Sc a new nu’.ord ordered to 
be i>rcpared. — I nolis r. Douulas (1860), 
32 He. Jur. 450.— SCOT. 

z. Notice to one director — Whether 
notice tt) hank.] -~SoiivA\ to one director 
of a bank is iiotii^e to all Sc through them 
to the mernbcr.s constituting the bank. — 
Brow.v r. Norton (Bank of Aus- 
ntAUA, Chairman) (1845), Res. Sc Eq. 
Jud. 43.— A US. 

a. Compromise of prose- 

cution.] — A cheque was given as a com- 
promiso of a criminal prosecution 
brought against deft. Sc six other bank 
directors : — Held : the bank had n<» 
knowledge of the compromise, as the 
personal knowledge of the prosideui 
could not bo opposed to the t)auk, Sc the 
bank was not bound by the acts of the; 

resident in his individual capacity. Si 
ad no cognisance of the protended com- 
promise at the time the money was paid. 
— Bank OF Montreal u. Rankin (1881), 

4 L. N. 302.— CAN. 

b. Prior unregistered deed 

— Fraudulerd cmucealment.] — Notice, to 
one of the directors of a bank, of a prior 
unregistered deed, is not notice to tlic 
board of directors so os to bind the share- 
holders where such director has not com- 
municated his knowledge, Sc the existence 
of tlio prior imrogisterod deed has been 
fraudulently concealed, the director being 
himself a party to the fraud . — Re Buu- 
MEHTER (1859), 9 I. Oh. R. 41 ; Drury 
temp. Nap, 559. — IR. 
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Q. B. D. 685, C. A, Reid. New Sombrero Phosphate Co. v. 
Brlangrer (1877), 5 Ch. D. 73, C. A. ; Jie Bank of Syria, 
[1900] 2 Ch. 272. Mentd. Halifax Sugar Kotiriing Co. v. 
Francklyn (1890), 59 L. J. Ch. 591. 

156. Borrowing money — Discontinuance of bank 
— ^Liability of bank to repay loan.] — By a deed of 
rsettlement, a joint-stock banking co. was estab- 
lished as a bank of issue & deposit at Sydney, in 
New South Wales. The deed contained clauses 
conferring powers upon the directors “ for the 
better management of the concerns of the co., etc.,” 
whereby it was declared that they should have, & 
be expressly invested with, “ full power & authority 
to superintend, order, conduct, regulate, & manage 
.all & singular the affairs & business of the co., to 
the best of their discretion & judgment, under & 
subject to the provisions thereafter contained.” 
Such board of directors were further empowered to 
devise & make such provisions, rules, orders & 
regulations, touching the government, carrying on, 
A: management of the affairs of the co., same not 
being repugnant to the general rules & regulations 
therein contained, as they should think expedient.” 
In 184.3, the banking co. became involved in 
pecuniary difficulties, whereupon the directors at 
Sydney applied to the A. Bank for a loan, & 
borrowed from that bank, at various times, the 
sum of £1.54,000, for wliich the directors gave their 
promissory note. Upon the negotiation of this 
loan, the directors of the banking co. entered into 
an agreement with the A. Bank, whereby tiiey 
stipulated that the banking co. should cease to be a 
bank of issue, deposit discount, should become 
a loan co., A; that no transfer of shares or stock 
should be mad(i without tlie consent of the A. Bank ; 
they also agreed to wind up g(it in their capital as 
a loan co. Payment- of the note for £15 1,000 was 
refused by the shareholders of the banking co., on 
the ground that the stipulations contained in the 
.agreeirnnit were ultra rlres the directors. In an 
action brought i)y the A. Bank on tin? promissory 
note against the chairman of the banking co. : — 
Held : (1) the directors of the banking co. had the 
powers of managing partners in an ordinary banking 

K artnership, &, amongst these, was the power of 
orrowing money for the purpose of discharging 
the existing liabilities of the oo. till the assets 
should be realised, <S5 of discontinuing the co. if they 
thought such conduct es.sential to the interests of 
the shareholders ; (2) the circumstances of the 

■engjagements of the directors to repay the loan 
being accompanied by other stipulations, some of 
which were ultra vires, did not- discharge the co. 
from liability to repay the loan, as the only effect 
-of those stipulations was that they could not be 
■enforced. — Bank of Australasia v. Breillat 
(1847), 6 Moo. P. C. C. 152; 13 B. R. 042, 

P. C. 

AnnotcUions : — Reid. Bute v. Mason (1849), 7 Moo. P. C. C. 
1. P. C. ; Lindus v. Molroso (1858), 3 H. & N. 177, Kx. Ch. 
Mentd. l^clae v. Sutherland (1854), 3 £. & 13. 1. 

157. From company — Company’s lien on 

borrower’s shares sufficient security.] — Clause 15 
of the arts, of assocn. of a limited banking co. pro- 
vided that the co. should have a paramount lien 
on all the shares held by any shareholder for all his 
debts to the co., & empowered the directors, in case 
of non-payment of any such debt, or in the event 
of the bkpey. of the shareholder, to sell his shares, 
dc apply the proceeds in discharge of his debt. 
•Clause 98 empowered the directors to lend the 
funds of the co., or give credit, with or without 
security, & provided that no advances without 
security should be made or credit given to any 
director : — Held : the lien given by clause 15 was 
a security within clause 98, & a loan might be 
made to a director without any other security 
than the lien, if the board considered his shares to 
bo of sufficient value. — Re National Bank op 

J. — VOL. HI. 


Wales, Ltd., [1899] 2 Ch. 629 ; 68 L. J. Ch. 634 ; 
81 L. T. 363 ; 48 W. R. 99 ; 15 T. L. R. 517 ; 43 
Sol. Jo. 705, C. A. ; ajfd* suh nom* Dovey v, Cory, 
[1901] A. C. 477, H. L. 

Annotatiom : — Mentd. Merchants’ Fire Office v. Ariuatrou? 
U901), 17 T. L. It. 709, C. A. ; Bond v. Barrow Hoematitj 
Steel Oo., [1902] 1 Ch. 353 ; Schulze v. Boosted (1915), 
7 Tax Cos. 30 ; Ammonia Soda Co. v. Chamberlain, [1918] 
1 Ch. 206, C. A. 

158. Promissory notes — ^Deed of settlement — ^Lia« 
blllty of shareholders.] — The directors of an un- 
incorporated & unregistered joint-stock banking 
CO., called the R. Bank of A., made & issued pro- 
missory notes in the following form : — “ We, 
directors of the R. Bank of A., for ourselves & the 
other shareholders of the co., jointly & severally 
promise to pay ” . . . “ for value received on 
account of the co.” (Signed) ” A. Chairman, B. & 
C. Directors ” : — Held : assuming that the parties 
signing were authorised to sign promissory notes 
on account of the partnership, this form of note 
showed sufficiently an intention to bind the jjartner- 
ship jointly, & though the attempt to bind the 
shareholders severally was ultra vires, & void, yet 
the shareholders were bound jointly. 

An action was brought on tlie notes ; they were 
at five years’ date ; attached to each were 
coupons for half-yearly interest at the rate of 5 per 
cent, till the principal sum would become due. 
They were issued through a broker, employed by 
the directors ; & pltfs. paid him the full value. In 
the advice notes from the broker to pltfs. the trans- 
action wjis called a sale of debentures. The money 
thus raised was employed as capital, in starting 
branches of the bank abroad. The deed of the co. 
authorised the establishment of branches of tiie 
bank in all places east of the Cape of Good Hope, & 
gave very full powers to the directors to manage 
the whole concern : — Held : the deed authorised 
the directors to issue notes, & borrow money, as 
they had done, for tlie purpose of starting the 
liranchcs. — M aclae v. Sutherlani> (1854), 3 E. & 
B. 1 ; 23 L. J. Q. B. 229 ; 22 L. T. O. S. 254 ; 18 
Jur. 942; 2 W. R. 161; 2 C. L. R. 1320; 118 
E. R. 1038. " 

Annoiufioiift : — Distd. Lindus v. Molrost* (1858), 3 H. & N. 
177, Ex. Oil. Reid, fie Joint-Stock Cos. Winding-up Acte, 
1848 & 1849, & Iloyal Bank of Australia, Ex p. Walker 
(1854), 23 L. T. O. S. 74 Mentd. Gardner v. Walsh (1855), 
1 Jur. N. H. 828 ; He Boyd, Ex p. Wryghte (1856), 26 
L. J, Bey. 33 ; Lindus i’. Melrose (1857), 2 H. & N. 293. 

159. S, P. Re Joint-Stock Companies Winding- 
up Acts, 1818 & 1849, and Royal Bank of Aus- 
tralia, Ex p. Walker (1854), 23 L. T. O. S. 74 ; 
2 W. R. 383. 

160. .] — The directors of a joint- 

stock bank issued instruments in the following 
form : ” U. Bank Post Bill. — At sixty days after 
siglit of this our first bill of excliange (second & 
third of the same tenor & date not paid ). We promise 
to pay on account of the proprietors of the U. Bank 
of C., to the order of L. & Co., the sum of co.’s 
rupees, ten thousand. Value received (Signed) 
R., G., directors.” By their deed of settlement the 
business of the co. was to consist in issuing pro- 
missory notes, payable to bearer on demand, for 
any sum not less than eight co.’s rupees, not 
exceeding one thousand, & bills of exchange pay- 
able at such time after date or sight as the directors 
should fix, to parties who should require same? 
deposit the amount of such bills in the bank, & in 
all otlier branches of business usually transacted by 
bankers in 0. It was also provided tiiat no pro- 
missory notes or bills of exchange should be issuuil 
otherwise than of the dascription & in the manner 
above mentioned. In an action by an indorsee 
the above instrument against a shareholder in the 
bank : — Held : (1) the directors had power to bind 
the shareholders by issuing instruments of that 
description ; (2) they were in a form which bound 

L 
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1 he shareholders ; (3) they were substantially made 
in the name of the pai’tnei'ship firm. — Forbes v. 
Marshall (1855), 11 Exch. 166 ; 24 L. J. Ex. 305 ; 
25 L. T. O. S. 147 ; 3 W. R. 480 ; 3 C. L. R. 933 ; 
156 E. R. 788. 

Annotation : — Apld. Gordon v. Sea, Fire & Life Assce. Soo. 

(1867). 26 L. J. Ex. 202. 

161. Agreement as to remuneration of officer — 
Deed of settlement.] — The governing body of a 
joint-stock co. have no right to do acts out of the 
common routine of the co.’s business except such 
as they are authorised by their deed of settlement 
to do. 

Where, in pursuance of a prior contract, the 
directors of a co. by deed agree to give to a general 
manager a remuneration which may by possibility 
be payable after the cessation of the concern, such 
instrument is not only proper but valid, under the 
deed of settlement, where it gives the directors 
power to pay & allow to the general manager, etc., 
such remuneration as they shall think proper, & to 
confirm all act.s done by persons acting as directors 
in the formation of the co. A sum of money 
secured annually for a fixed number of years to an 
ofTicer of a joint-stock banking co., which may 
exceed in time the duration of the co., is not in the 
nature of a superannuation allowance. — ^Wilkins 
V. Roebuck (1858), 0 W. R. 644. 

162. Undertaking to pay money to bank — Joint & 
several liability — Material alteration of document — 
Discharge of director. ] — Several directors of a bank- 
ing co., amongst whom was deft., signed a docu- 
ment whereby they severally undertook to pay a 
sum of money to the bank, the intention, however, 
being that they should only be bound each for a 
proportion thereof. The deft. & some others paid 
their proportion, & the secretary then struck out 
their names without the knowledge of deft., being 
under the impression that the legal effect of the 
document was what had been intended. An action 
was brought against deft, on this document to 
cover the whol() amount secured : — Held : the 
document was in the custody of the bank as dis- 
tinguished from the individual directors, & the 
above material alteration discharged deft. — Bank 
OF Hindostan, China, & Japan v. Smith (1867), 36 
L. J. C. P, 241 ; 16 L. T. 518. 

See, generally. Guarantee. 

163. Continuance of business at loss — With assent 
of shareholders.] — The deed of settlement of a 
banking co. provided that if at any time the losses 
of the CO. should have exhausted the whole of the 
surplus fund, & also one-fourth of the paid-up 
capital of the co., the directors should, as soon as 
possiVde, call a special general meeting of the pro- 
jjrietors, & submit to it a full staterrjent. of the 
affair^ of the co., & if it should app(‘ar at such 
meeting that the losses of the co. had exhausted 
t fie surplus fund also one-fourth of the paid-up 
capital, the co. was to bf‘, dissolved. Losses having 
been incurred to tlie extent of more than one-fourth 
of thf* paid-up capital, a special meeting was called 
in 1842, at which it was resolved that the co. should 
go on, & from that time till 1863 the co. continued 
to be carried on, the directors issuing favourable 
balancf^-sheet/S &- declaring dividends. Further 
capital was lost, but no meeting was called again, 
& when tlie co. was wound up, in 1863, the debts 
very considerably exceeded the assets. Upon a 
f>ill filed by the official- liquidator, seeking to make 
the directors liable for the losses subsequently 
incurred : — Held : as the shareholders were aware 
of the position of affairs when it was resolved to 
continue the bank, the directors were not liable for 
luit calling another meeting & stopping the con- 
cern, — TuKquAND V. Marshall (1869), 4 Ch. App. 


L.C. 

Annotations : — Expld. Overend & Giu’ney Co. v. Qlbb (1872)^ 
L. R. 5 H. L. 480, H. L. Refd. Parker r. Lewis (1873), 28 
L. T. 91 ; Leeds Estate Building & Investment Oo. v. 
Shepherd (1887), 30 Ch. D. 787. Mentd. lie Mercantile 
Trading Co., Stringer’s Case (1809), 4 Ch. App. 475, L.JJ. : 
Salisbury v. Met. Ky. Co. (1870), 22 L. T. 839 ; lie National 
Bank of Wales, [18991 2 Ch. (J20, C. A. 

164. Resolution to wind up company — ^Acceptance 
of bill of exchange by director after liquidation.] — 

resolution to wind up a banking co. voluntarily was 
confirmed on Nov. 22, & advertised in the Lor^on 
Gazette on the 26th. On the 24th one of the direc- 
tors, who had been appointed one of the liquidators^ 
accepted, as director, a bill of exchange on the bank. 
This bill wfus afterwards indorsed for value to a 
person who had no notice that the bank was in 
liquidation : — Held : the bill was not a bill of the 
co., &. the holder could not prove against the co. for 
the amount . — Re London &; Mediterranean 
Bank, Bolognesi’s Case (1870), 5 Ch. App. 667 ; 
40 L. J. Ch. 26 ; 18 W. R. 876, L.J. 

Annotation : — Distd. Jte Oriental Bank CJorpn., Ex p, Guille- 
min (1884), 28 Ch. D. 634. 

165. Fraudulent breach of trust — Judgment that 
directors guilty — Reversal of judgment — Liability 
of individual directors. }--In Dec., 1865, I. Co. 
guaranteed the subscription of forty thousand 
shares in L. Co., & the payment of £5 per share 
thereon to the N. Bank. L. Co. then applied to 
the bank to discount the promissory notes of I. Co. 
for £200,000, which the bank agreed to do upon the 
undertaking of L. Co. that until the amount of the 
notes should be paid to Ihe bank there should 
stand to the credit- of L. Co. an amount equal to 
the sum which might remain unpaid on the notes, 
& that if the notes were not paid at maturity, the 
bank should pay same out of the balance standing 
to the credit of 1j, Co,, & c«ancel the notes. The 
bank thereupon discounted the notes. I. Co. thus 
fulfilled its guarantee, & Tj. Co. obtained a settling 
day on the Stock PI x change. The notes were not 

aid at maturity the bank repaid itself out ol the 
alance standing to the credit of L. Co. In PVb., 
18(i9, a decree was made in a suit by a shareholder 
in L. Co. against th(^ directors of that co. the 
bank that the directors had been guilt y of a broach 
of trust, & t hat the bank, having been participators 
in that breacii of trust, must refund tlie £200,000. 
In July, 1869, an agreement between th(‘ official 
liquidator of L, Co. the bank for the compromise 
of the latter’s liabilit y under the decree was con- 
firmed by the ct-. Subsequently the bank filed a 
bill against three of its directors to make them 
refund the amount which the bank had paid & 
might have to pay under the compromise?, & it was 
held that the directors were liable to r(?fund the 
amount.. From that decision t he direcU>rs appealed, 
& b<?fc>r(‘ judgment was given the Ct. of Appeal 
revei*sed the decr<?e made in Feb., 1869 : — Held : 
as the decision on which the? compromise was based 
was wrong, & the bank was not ri?ally liable to pay 
that which they had been decreed to pay, the 
directors were not liable to make good the amount 
paid by the bank under the compromise. — PARKER 
V. Lewis (1873), 8 Ch. App. 1035 ; 43 L. J. Ch. 281 ; 
29 L. T. 199 ; 21 W. R. 928, L.JJ. 

Annotation: — Mentd. Mercantile Investment & General 
Trust Co. V. River Plato Trust Loan & Agency Co. (1894), 
70 L. T. 131. 

166* Making private profit — Sale of shares — Lia- 
bility to refund.] — M., V., L., & H. were four of the 
directors of the N. Bank. A resolution was passed 
by the directoi's to increase the capital of the bank 
by the wsue of twenty thousand new shares, to be 
offered rn the first instance to the holders of the old 
shares at a premium, the shares not taken up by 
them to be offered at an increased premium to 
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other persons. The directors entored into an 
arrangement with S. that he should take up all the 
shares not taken up by the old shareholders, & the 
rcvsult was that more than ten thousand of the new 
sliares were allotted to S. The arrangement with 
S. was not disclosed to the shareholders. S. was 
unable to take up the share.s, & authorised the 
directors to transfer some of them to otlier persons, 
at the same price as that at which he was to have 
taken them, & four thousand three hundred of the 
shares were transferred to M., V., Ij., & If., who 
sold them at a profit, the shares being then at a 
higher premium than at the time of issue : — Held : 
M., V., L., <fe H. were bound to refund to the bank 
all the profits they had made on the resale of the 
four thousand three hundred shares. — P aiikkr v. 
McKenna (1874), 10 Ch. App. 90 ; 44 L. J. Ch. 
425 ; 31 L. T. 739 ; 23 W. R. 271, L.C. & 

L.JJ. 

A nnotations Dista. Municipal Freehold Land Co. v. Polling:- 
ton (1890), 2 M<^g. 307. Expld. Peroival v. Wrigrht, 11902] 
2 Ch. 421. Reld^. He. Canadiau Oil Works Corpn., Hay’s 
Case (1875), 10 Ch. App. 593, L.JJ. ; Nant-y-(?lo & Blaina 
Ironworks Co. v. Tamplin (1870), 35 L. T. 12.5 ; Bainiall v. 
Carlton (1877), fi Ch. D. 371, O. A. ; He Postlethwaibe, 
Postlethwaito i’. Rickman (1888), 59 L. T. 58 : Salford 
Corpn. V. Lever (1890), 25 Q. B. D. 303 : Williams v. Scott. 
il900) A. G. 499, P. C. ; Armstroner v. .Tacksori. (19171 2 
K. B. 822. Mentd. National Bank of Australasia «. United 
Hand-in-Hand & Band of Hope Co. (1879), 4 App. Cas 
391, P. C. ; Re West Jowell Tin Mining Co., Wi'Bton’s Case 
(1879), 48 L. .7. Ch. 425, C. A. : Hopkinson v. hovering 
(1883), 11 Q. B. D. 92 ; He Fitzroy Bessemer Steel, etc., 
Co. (1884), 50 L. T, 144 ; Cuy v. Churchill & Sim (1886), 2 
T. L. R, 855 ; Delves v. Gray. 11902] 2 Ch. 006. 

167. Guarantee of interest — Debentures of another 
company. ]—Tiie directors of a joint-st^ock bank, 
the deed of sett.leim'iit of whi(di gave* them exten- 
sive pow(Ts to carry on tin*. biisin(?ss of bankers, <fe 
to act- in such a inann<‘r as might a^ipear l-o them 
best calculated to promote the interest of the bank, 
have, wlien tlie formal ion of another co. is of impor- 
tance to the bank, power to guarantee tlio payment 
of interest on debentures of that co. issued for the 
purpo.se of forming it . — Re West ok England 
li.\NK, Ex p. BooKKii (1880), 14 Ch. i). 317 ; 49 
E. J. Ch. 400 ; 42 E. T. (U9 ; 28 W. R. 809. 


168. Payment of dividends out of capital — • 
Guarantee given to avoid recourse to surplus funds.] 

— CircuHLstances in which it was held that as a 
guarantee was expressly given by directors of a 
bank to avoid having recoui*se to the reserve fund, 
which was applicable to making good losses, there 
had been no payment of dividends out of capit^, 
& there wa.s no claim against the directors on the 
grounds of misfeasance. — Re Stafpordshirb Joint 
Stock Bank (In Liquidation) (1891), 7 T. L. R. 
489. 

Ig 9 . Assent to advances on improper security 

— Reliance on judgment of chairman & gener^ 
manager. ] — -A director of a joint-stock banking co., 
in assenting to the payment of dividends out of 
capital & tx) advances on improper security, 
honestly relied on the judgment, information, & 
advice of the chairman & general manage^r of the 
bank, by whose statements he was misled & whose 
integrity, skill, & compet<mce he had no reason for 
suspecting : he was not negligent of his 

duties as director was not liable in the winding- 
up. — Dovey V. Cory, [1901] A. C. 477 ; 70 E. J. 
Oh. 753 ; 85 Ju T. 257 ; 17 T. L. R. 732 ; 60 W. R. 
65 ; 8 Mans. 346, H. E. 

v4 nn/>/.a/ WTiN —PoUd. Lucas v. Fitzgerald (1903), 20 T. L. R. 
10. Refd. Exploring Land & Minerals G<j. v, Kolckmann 
(1905), 94 L. T. 234, C. A. ; Prefontalno v. Grenier, [19071 
A. C. 101, P. C. ; Ammonia Soda Co. v. Chamberlain, 
(19181 1 C!h 206, C. A. Mentd. Bonti v. Barrow Haematite 
Steel Co., [1902 [ 1 CA\. 3.53 ; He Oichton’9 Oil Co., [19021 2 
Ch. 86. G. A. : Rc Wel.sbacri fucandescont Gas Light Co., 
119011 1 Cli 87, C. A. 

170. Director also partner in trading firm — Retire- 
ment of member of firm — Not notice of dissolution 
of firm to bank. ] — ^A., B., C., ife D., who carried on 
business under the firm of O., P,, &> Co., in 1840 
oiiened an account with a b«anking co. established 
und'*r 1826 Act, & 5 tHc 6 Viet. c. 85. In 1842 A. 
rc^tired from tlie firm, but tins fact was not 
advertised in the London Gazette^ nor was any 
alteration made*- in tiie pas.s-book : — Held : the 
mere fact of 1)., one of the firm of G., P., Co., 
b’ ing also a direcU^r of the banking co. (bub having 
as sucii no share* in tlie management of or inter- 
ferenct* in tin* blinking accounts), did not amount 


168 1 . Hnj/inent of dindevds ouiof capi' 
1<(l — Withoui kmni'ledue or ronseni of mein- 
/><’rs.]~Tli(' directors of a joint-stock co. 

responsible toward the co., its sliarc- 
lioldcrs crcilitorK, for every damage 
rt'sulting from the payment of a divi- 
dend diminishing the co.*s capital, when 
sneh jiayment lias hcH'ii made without 
tlie ogretunciit & consent given, in 
knowlcdg(‘ of the matter, by the co.. Its 
Hl>areholder8& creditors respectively ; & 
they ani responsible for all damage they 
may have caused by their fault to third 
parties w'ho, Li inform th(?inselve8 upon 
the condition of the co. & the value of its 
shares, have beim di'cclved by tictitions 
dividends, & who have bought shares 
at exaggerated prices,-- La Banpiu^ 
D’Rpahone dk Montreal v. Gkddes 
(1890), 19 K. L. 684 ; 6 M. 1.. R. 243 ; 
13 L. N. 2 M.-- CAN. 

0 . Placing bank's shares.] — The ar- 
ticles of assocn. of a banking co. antho- 
I’ised the direi’tors to manage the busi- 
ness of the eo,, & to pay all expenses in- 
iMirred In getting up the c-o. ; they also 
provided that the co. should not com- 
mcncxi business mitil 20,000 shanks 
should be allotted: — Held: the direc- 
tors had power to authorise the manager 
to employ a broker to place the ahates 
for the purpose of fulfilling this eon 
dition. — B tronu i\ Land Grkdit Bank 
OF Australasia (1878), 4 V. L. R. 24. — 
A US. 

d. Power to make calls — Quorum.] — 
In Mar., 1874, three of the directors of a 
hank appointed 1. a director to fill a 
vacancy, & in Sept., 1874, a call was 
made by four directors, one of wlioin was 
J., who seconded the resolution i—IJeld : 
although I. was not legally a director 


under Dominion Act. 1H71 (c. 5). the <!ali 
was valid, three of the directors who 
made it lieing legally qualified. — Bank 
OF Liverpool v. Bioelow (1878), 3 
R. cS: C. 236.™ CAN. 

f. Presidcnl of bank also presideni of 
prudinp company — Acer plance. of transfer 
of claim due printing conipauu —Right of 
bank to recover.] — Where the tiresident 
of a printing co., who was also president 
of a bank, accepted transfer of a claim 
due the i)rlnting eo. by writing so^is seing 
prere without sotting forlli any agency 
in the matter :-—-lield : the transferee 
had accepted for himself, & the bank 
could not recover. — (fiTY Bank r. White 
(1873), 17 L. G. J. 141 ; 17 L. C. J 335. 
—CAN. 

h. Provisional directors — Paging coni- 
missioH on, salens of 8ltares.]—Held : the 
powers of the bank, tk. of the provdsloual 
directors adding for it, dtqiended entirely 
Ufion Bank Act, tk. the provisional direc- 
toi’S had no power to authorise payment, 
out of the funds of the bank, of commis- 
sions to persons wlio obtaincai subserip- 
tions for shares of the capital stock, & 
wereUable.inthe winding-up of the l»ank, 
upon the grouml of breach of trust- or 
misfeasance, to pay to tlie liquidator t he 
sums which had tmpropi'rly Iknmi paid 
under their authority. — He Monauch 
Bank (1910), 17 (). W. ll. 901 : 2 

O W. N. 430 ; 22 O, L, R. 5 10. —CAN. 

j. Action cdjainsl — J ndemniig for 
cosfN.j— A managing director of a loint- 
stock corpn., wdio has been iiroceeded 
against jointly & sevorully with it for 
things done in the ordinary course ot the 
bank’s business, while having the right 
to defend Individually, cannot charge 


the bank witii the expenses incurred by 
reason of sueJi individual deienem. — 
i^EFONTAINK V. La Ha.VQUE PIT Pku LB 
(1898). Q. R. 14 S. C. 515. -CAN. 

k. — - Deed of settlement — Con- 
laining eondUion precedent.] — A member 
of a joint-stock banking co. formed under 
Banking Act, 1825 (c. 42), tiled a bill 
against the governor & board of manage- 
ment for an account of tlie co. ’s dealings, 
an inquiry into the manner of conducting 
the election of ottlcers, & for an injunc- 
tion to rest rain the board of management 
from continuing the busiuess until 
further onler, but the bill did not pray 
a dissolution. There was a provision in 
tlie <iecd that in c.iise of any difference 
amongst the parties a c sc should be 
laid before coimsel, which pitf. bad not 
done. Upon this ground, 9c also upon a 
strong opinion that the ct. had not juris- 
diction in the case unless aM the share- 
holders were ma<le parties, the injunc- 
tion wuB r<ffu8od. --HUGRinc v. Hiuernian 
Bank (Bo\rt) of Management), 2 
Ir. L. Rec. 1st .Ser. 285. — IR. 

m. Discovp'p <6y iniuneiion against — 
Dircjctors resident nltroad rf* not parties. 1— 
A petition was tiled against the dir<‘etor-« 
of a joint stock liank, who all resided out 
of the jupb^diotioii. for a dls<5ovory iu aid 
of a dofonc<* to an action at law by the 
public oillcM'r against- pItf., & for an ia» 
junction to retrain the iction. ho in- 
junction was refused because the direc- 
tors were not parties to tlic rtjcord at law. 
ScmJtle : tlie residence of the di recto W' 
abroad, 9c the want of power to compel a 
dis'*overy from them, would ho sutUcient; 
ground for refusing the injunction. — 
r. Tii<)M!*son (1350). 

1. Ch. R. 2. S. — IR. 
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Sec^, 7. — Private and joint-stock and chartered 
hanks : Sub-sects, 3 <£ ? 4, Aj] 

to notice, actu^ or constructive, to the bank of 
the dissolution, so as to discharge A. in respect of a 
debt subsequentljr accruing, a banking co. so estab- 
lished differing in this respect from an ordinary 
trading partnership. — P owles v. Page (1840), 3 
O. B. 16 ; 15 L. J. 0. P. 217 ; 7 L. T. O. S. 267 ; 136 
B. B. 7. 

Annotations : — Coxud. Be Carow's Estate Act (1862). 31 Beav. 
39. Mentd. Ite Fenwick, Kxp. Brown (1819), 13 L. T. O. S. 
468 ; Swift r. Winterbotham & Goddard (1873), L. R. 8 
Q. B. 244. 

171. Retirement — Cancellation of shares — ^Valld- 
Ity.] — The deed of settlement of a joint-stock bank- 
ing co. contained a stipulation that, in all cases not 
provided for by that or anj supplemental deed of 
settlement, the directors might act in such manner 
as to proinote the interests & welfare of the co. : — 
Held : this clause did not enable the directors to 
oancel the shares of a retiring director, so as to 
exempt him from responsibility, & on the co. being 
wound up upwards of ten years after such a can- 
cellation, the retiring director was properly placed 
upon the list of contributories. — ice St. Maryee- 
BONE Joint Stock Banking Co., Stanhope’s 
Case (1850), 3 De G. & Sm. 198 ; 19 L. J. Ch. 389 ; 
16L. T. O. S. 2; 14 Jur. 010 ; 64 E. R. 443. 

Annotations : — Distd.Re Royal Bank of Australia, Cockbum's 
Cose (1860), 4 De Q. & Sm. 177. Apprrd. Be St. Marylebono 
Joint Stock Banking Oo., VVolkcr’e Case (1836), 8 Do 
O. M. & G. 607, L.JJ. Apld. Ex p, London & Colonial Co., 
Tooth's Case (1868), 19 L. T. 599. Refd. Haddou v. Ayers 
(1858), 5 Jur. N. S. 408. 

172. •.] — On the retirement of S., 
a director of a joint-stock banking co., the board of 
directors passed a resolution to take back his .shares 
at par. Sc that he should retire & bo indemnified in 
a form thereafter to be prepared. The co. was 
subsequently ordered to be wound up & the ct. 
decided that the transactions on the retirement of 
S. were invalid, & that he was a contributory. 
Before the winding-up, W., another director, had 
paid money to satisfy the claims of creditors, & the 
master made a call upon all the contributories for 
the payment of such money to the exor. of W., but 
that order was discharged, so far as respected S. : — 
Held : the retirement & cancellation of his shares 
having been declared invalid, 8. was not entitled 
to any indemnity, & must contribute towards the 
call. — Re 8t. Marylebone Joint Stock Banking 
Oo., Walker’s Case (1856), 8 De G. M. & G. 007 ; 
26 U J. Oh. 261 ; 28 L. T. O. S. 151 ; 2 Jur. N. 8. 
1216 ; 5 W. R. 26 ; 44 E. R. 524, L.JJ. 

178. Before execution of deed of settle- 

ment — Validity.] — A banking co. was projected 
in June, 1836, & A. was one of the promoters 
& directors. The bank commenced business on 
Sept. 9. On Sept. 24, it was agreed between A. & 
the other directors that A. should retire from the 
CO. On Oct. 18, the first signature was affixed to 
the deed of settlement, which however was dated 
in Aug. By that deed it was declared that all the 
acts done by the directors previous to the execution 
of the deed should be ratified. On Oct. 25, A.’s 


retirement from the co. was advertised in the 
Gazette, In 1841 the co. broke up, & was after- 
wards ordered to be wound up : — Held : A. was 
not a contributory . — Re St. Marylebone Joint 
Stock Banking Co., Busk’s Case (1850), 3 De G. 
& Sm. 267 ; 19 L. J. Ch. 391 ; 15 L. T. O. S. 390 ; 
14 Jur. 947 ; 64 E. R. 473 ; affd, (1852), 21 L. J. Cli. 
688, L.C. 

174. Resignation — Power of board to accept — 
Relinquishment of shares.] — The deed of settle- 
ment of a joint-stock bank provided that the 
directoi^ should have power to enter into any con- 
tract with any persons respecting any matter in 
which the co. might be interested, & afterwards to 
release & discharge the terms of such contract. It 
also empowered them to purchase shares in the co., 
& hold them as part of its property ; — Held : tlie 
directors were empowered to accept the resignat ion 
of one of their body, & afterwards to release him 
from the acceptance of certain shares which he had 
taken, & to restore to him a promissory note which 
he had given in respect of them, the resignation & 
the relinquishment of the shares being altogether 
distinct transactions, & no fraud being suggested. 
— Re Royal Bank of Australia, Cockb urn’s 
Case (1850), 4 De G. & Sm. 177 ; 20 L. J. Ch. 137 ; 
16 L. T. O. S. 167 ; 15 Jur. 28 ; 04 E. R. 787. 

Anrwtations : — Consd. Bargato r. Shortridgo (1855), .3 E(i. 

Rep. 605, H. L. Mentd. Be A then enm Life Aasce. Soe., 

Richmond’s Case & Painter’s Case (1858), 4 K. & J. 305. 

175. Negligence of cashier- -Irregular overdrafts — 
Liability of superior officer.] — The collapse of a 
bank was due to overdrafts which the cashier, 
principal executive officer of the bank under tlie 
directors, whose accounts had been duly audit(‘(l 
by a board of auditors duly appoint e*d A (nitirely 
independent of tlie directors, had irregularly k, 
improperly allow<*d to certain custoiners : — Held : 
a charge of negligence could not bo established 
against the president of the bank sim})ly by r(‘asou 
of his having in good faith failed to det(‘ct the 
cashier’s concealment of sucdi overdrafts.- -Pk^:- 
FONTAINE V, (rRENIER, [1907] A. (/. 101 ; 76 L. J. 
P. C. 4 ; 95 L. T. 623 ; 23 T. L. R. 27 ; 13 Mans. 
401, P. C. 


Sub-sect. 4. — Shareholders. 

A, Proceedings against, 

176. Action — Debt due from banking company ]. — 

A creditor of a banking co., incorporated under 
1844 Act, cannot maintain an action against a 
shareholder for the debt. ULs remedy is by action 
against the corpn. & execution in the statulahl(‘ 
mode. — Fellv. Burchett (1857), 7 E. A B. 537 ; 
26 L. J. Q. B. 223 ; 29 L. T. O. 8. 77 ; 3 Jur. N, 
S. 388 ; 6 W. R. 520 ; 1 19 E. R. 1345. 

177. Scire facias — Proper mode of proceeding - 
Suggestion on roll.] — ^Tlie proper course of ])ro- 
ceeding under 1826 Act, s. 13, is by scire facias, A/ 
not by suggestion on the roll. — Cross v. Law 


174 1. Resignation — Transfer of shares 
— Validity. 1 — The deed of partnership of 
a Jolnt-etock bank provided that a director 
of the oo. might reBign his office by giving 
one mouth’s notice In writing to the 
** ct. of directors,” that three directors 
should be net^esaary to constitute a ” ct.,” 
A that every director abouid hold a cer- 
tain number of shares. K., V., & S. 
♦ onstituted the “ct.” K. tendered, h^ 
letter to 8. alone, his resignation, & from 
that time. Mar. 22, 1855, ceased to act 
as director. On Mar. 29 K. transferred 
all hie shares to S., but the formalities 
required upon a transfer of shares wore 
not observed : — Ileld : K. was bound to 


have complied with all the formalities 
of the deed, & his resignation & transfer 
were invalid.-— L’a; p. Kennedy (1856). 2 
Ir. Jur. 278.— IR. 

PART I. SECT. 7. SUB-SECT. 4.— A. 

177 1. Scire facias — Proper 7node of pro- 
ceeding .] — When judgment has been ob- 
tained against the public officer of a 
joint-stock banking co. under Banking 
Act, 1825 (c. 42), s. 18, & it is sought to 
recover the amount of the judgment 
from any of the members of such eo., tlie 
proper mode of proceeding against them 
is by scire facias. 


Where the persons proceeded against 
woi*e moinhers of such co. wJk'm ttie 
judgmerP was obtained, & still coni liiued 
MO tlie order (or leave to issue the scire 
facUts will bo ahsojute in the llrst lu- 
tance. — M ay r. Hodokh (1 842). 4 I. L. It. 
245 ; 2 Leg. Ilop. 108 ; Jebb & il. 120. 
— IR 

177 ii. Conditions of issue.] — Al- 

tliough an official manager has been ap- 
poiiitiHl, under Winding-up Acts, owr a 
hanking co. governed undi‘r Hanking 
Act. 1 825, the ct. will not relus ‘ to allow 
exi^cution of scire facias against tJio 
shuruholders, unless there is a roasoualiic 
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(1840), 6 M. & W. 217 ; 8 Dowl. 789 ; 9 L. J. Ex. 
193 ; 4 Jur. 802 ; 151 B. R. 388. 

Annotations: — Folld. Whittenbury v. Law (1840), 6 Bingr. 
N. C. 345. Apprvd. Eardley n. Law (1840). 12 Ad. & El. 
802. Re!d. Harwood v. Law (1840), 8 Dowl. 899 ; Dodgson 
V. Scott (1848), 2 Exch. 457. 

178. 8, P. Ransford v, Bosanquet (1842), 2 
Q. B. 972 ; 12 Ad. & El. 813; 2 Gal. & Dav. 324; 
12 L. J. Ex. 489 ; 113 E. R. 1022, Ex. Ch. 

Annotations : — Folld. Whittenbury v. Law (1840), C Bing. 
N. O. 345. Retd. Eardley v. Law (1840), 10 L. J. Q. B. 46 : 
Wingfield v. Barton (1842), 7 Jur. 258 ; Dodgson v. Scott 
(1848), 2 Exch. 457 ; Curlewis v. Mornlngton (1858), 27 
L. J. Q. B. 269. 

See^ ncyWf R. S. 0., Ord. 42, r. 23 (d). 

179. Not named on record.] — In an 

action against the public oflicer of a joint-stock co., 
execution under 1826 Act, against a partner not 
named in the record, can be obtained only upon a 
scire facias . — Whittenbury v. Law (1840), 0 Bing. 
N. 0. 345 ; 8 Scott, 601 ; 4 Jur. 485 ; 133 E. R. 
133. 

Annotations: — Reid. Eardley v. Law (1840), 5 J. P. 46; 
Dodgson V. Scott (1848), 2 Exch. 457. Mentd. Hitchings t). 
Kilkenny Ry. Co., Re Emery (1850), 20 L. J. C. P. 31. 

180. Issue of concurrent writs — Pleading.] 

- Held : the only mode of taking an objection that 
pllf., who had obtained judgment against the public 
olllcer of a banking co., had sued out, & was pro- 
ceeding upon, separate concurrent writs of scire 
facias against different persons who were members 
of the CO. at the time the judgment was obtained, 
was, by plea in abal.ement that another writ was 
pending, & a plea which stated that several other 
such writs were pending, was bad for multiplicity. 
Qu. ; whether such objection was a good objection. 
— Esdaile r. Lund (1844), 12 M. & W. 607 ; 1 
Dow. & L. 565 ; 13 L. J. Ex. 117 ; 2 L. T. O. S. 
370 ; 8 Jur. 109 ; 152 E. R. 1341. 

— II is not a good plea in 

abat-tMuent to a declaration in scire facias against 
a niembor of a joint-stock banking co., on a judg- 
ment obtained against the public officer of such co., 
under 1820 Act, that a concurrent writ of scire 
farms has been sued out on the same judgment 
against another member of the co. — ^N unn v. 
IwOjvrKR (1849), 3 Exch. 471 ; 18 L. J. Ex. 247 ; 13 
Jur. 236; 154 E. R. 930. 

See, now, R. S. C., Grd. 21, r. 20. 

482 . Former members — 1826 Act, s. 13.] 

— Judgment was obtained against the public 
ollicer of a joint-stock banking co. on Oct. 7, 1846, 
A on the following day a/i. fa. issued against him, 
which proved unproductive. No further steps 
were taken until 1849, when an application was 


made for a scire facias against the members at the 
time of the contract, on affidavit that before the 
judgment all the shareholders who possessed any 
available property, except two, had ceased to be 
shareholders, & that the new shareholders were 
ossessed of no property : — Held : a rule should 
e refused, for though a creditor of a banking co- 
partnership was not bound to proceed at any 
ticular time on his jud^nent against the public 
officer, yet whenever he issued execution he ought 
to endeavour to make it available against all the 
then members of the copartnership. 

A member of a banking copartnership sold his 
shares before the date of tlie contract on which the 
co. was sued, & his name was omitted in the return 
made to the Stamp Office, a wrong form of sched. 
having been adopted : — Held : the question as to 
his being a shareholder at the time ot the contract 
was a matter to be tried on a scire facias. 

A fi. fa. issued against a public officer, who was 
also a member of the co. : — Held : it was a question 
to be tried, whether it issued against him a 
member for the time, or merely nominally s^alnst 
him as public officer. Serrible : a scire facias for 
execution against members at the time of the con- 
tract ought to state the prior execution against 
those who were members at the time of the execu- 
tion. — Bank op England v. Johnson (1849), 3 
Exch. 598 ; 18 L. J. Ex. 238 ; 12 L. T. O. S. 533 ; 
154 E. R. 983. 

Annotation : — Refd. Doveroux v. Kilkenny & Q. S. & W. 

Ry. Co., Re Emery (1850), 5 Exch. 834. 

183. Necessity of execution against 

present members.] — Where pltf. has recovered 
judgment & sued out a fruitless execution against 
a public officer of a banking co., the ct. will not 
give to pltf. leave to proceed against former mem- 
bers by scire facias, unless it is made to appear that 
he has really & bond fide attempted to enforce the 
judgment against the members for the time being. 
— Eardley v. Law (1840), 12 Ad. & El. 802 ; Am. 
& H. 53 ; 4 Per. & Dav. 379 ; 10 L. J. Q. B. 46 ; 
5 J. P. 40 ; 113 E. R. 1018. 

Annotations : — Apld. DodgTBon v. Scott (1848), 2 Exch. 457. 

Folld. Bank of Engrland v. JohnHOn (1849), 3 Exch. 598. 

184. S. P. Field v. Mackenzie (1847), 4 C. B. 
705 ; 2 New Pract. Cas. 296, 416 ; 16 L. J. O. P. 
203 ; 9 L. T. O. S. 247 ; 11 Jur. 714 ; 136 E. R. 685. 

185. .] — In proceeding under 1826 

Act', s. 13, the proper course for pltf., who has 
recovered judgment against the public officer of a 
banking co., to pursue is in the first instance to 
issue writs against those persons who are at that 
time members of the co. ; but plt f. may proceed 
against the other classes which the Act renders 


prospect of the creditors beiiiR paid by 
the proceedinjars in Cli. Soeb order will 
be only conditional In the first instance. 
— CUftROLL \\ Kennedy (1856), 2 

Ir. Jnr. 15. — IR. 

177 iii. Pleading .] — To a scire 

facias sm*d out ograinst deft', on a judfir- 
inent obtained ograinst th(> pulilie olllcer 
of a. banking: co., delt. pleaded (1) slio 
WHS not at any time, nor was she then, 
nor had she ever been, a member of the 
Koeiety ; (2) i)aymcnt ; & (3) the jndpr- 
inent was had & obtained, & was kept 
on foot & sniTc.rod to be. & remain in 
force, by the fraud & covin of pltf. 
the public officer : — Held : (1) the first 
plea WHS bad : (2) the third plea was 
bad for duplicity. — Neale v . M’Donald 
(1843), 6 I. L. R. 163.— IR. 

177 iv. Stoppage of pai/ment by 

hank .] — In a .scire facias a^rainst a share- 
holder of a joint stock banking: co. ,npon a 
jndffment obtained against the public 
officer under Banking Act, 1825, deft, 
plea tied that the bank was one within 
33 Geo. 2, c. 14, &, being in debt, had 
stopped payment, & that its property 
& effects were under the administration 


of the Ct. of Ch., but without stating the 
nature of the administration proceed- 
ing ;~/7eW; in the absence of such a 
statement, it could not he assumed that 
the property was being adminisButsd 
under 3.3 Geo. 2, c. 14, so as to raise the 
question wliettier that Act wa** repealed 
by IS'J.'ji Act, & the liability of the co.'s 
propert y to be applied in a et. of equity, 
under Die former Act, for tlie. benefit of 
the creditors, afforded no (iefeiice to a 
proceeding at law, under the latter Act. 
— Carroll v. Kennedy (1856), 6 

I. C. L. R. 6.— IR. 

177 V, Brem'h of agreement to com- 

pel non-subscribing shareholders to contri- 
bute .] — By an arrangoinent for winding 
up the affairs of a banking co., which had 
stopped payment, the assets were 
assigned to T., a shareholder, & to S., 
who undertook its liabilites. It was 
part of the arrangement that S. should 
obtain a judgment ixgainst the public 
officer, to bo used only to compel non- 
subscribing shareholders to contribute. 
S. became bkpt., & his assignee issued a 
scire facias against T. On a bill by T. to 
restrain him : — Held : the judgment 


being a contrivance to compel the non- 
subscribing shareholders indirectly to 
pay what tliey, if sued directly, might 
possibly have equities to resist, the ct. 
would not relievo one party to such con- 
trivance against the other, though suing 
in breach of faith. — T aylor w. Campbell 
(1847), 10 1. Eq. R. 249.— IR. 

182 i. Former members .] — Where 

an arrangement had been ontored into by 
a committee of several members of a 
banking oo., for the purpose of collecting 
contributions to discharge the debts of 
the CO., the ct. refused to allow a scire 
facias to issue against a fornuir member 
of the co., who was alleged to bo a mem- 
ber for the time being, but whose name 
did not appear on the register. — Suther- 
land V. Hodges (1843), 6 I. L. R. 292. — 
IR. 

182 ii. Service .] — Under O. L. P. 

Act, 1853, writs of scire facias against 
members of a joint-stock banking oo,, 
upon a Judgment recorded against it» 
public officer, must bo served personally 
as ordinary writs of summons A plaint. 
— Bergin 0. l*ErrER (1857), 7 J. C. L. R. 
45.— IR. 
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Sect. 7 . — Private and joint-stock and chartered ordered an issue to be tried upon the question 

whether the shareholders of the latter co. were 


liable in case he can satisfy the ct., with a reason- 
able degree of certainty, that the execution pre- 
viously issued would be ineffectual. — Dodgson v» 
Scott (1848), 2 Exch. 457 ; 0 Dow. & L. 27 ; 5 
Ry. & Can. Cas. C54 ; 17 L. J. Ex. 321 ; 11 L. T. 
O. S. 292 ; 12 Jur. 521 ; 154 B. R. 671. 

Annoialums : — Apld. Howard v. Wheatley, Kx j). Wilson 
(1852), 6 De G. & Sm. 552 : O’Flahorty v. McDowell (1857), 
C H. L. Cas. 142, H, L. Refd. Hank of Engrlaiid v. Johnson 
(1849), 18 L. J. Ex. 238 : Dovorenx v. Kilkenny & G. S. & 
W. Ry. Co., lie Emory (1850), 5 Exch. 834. Mentd. Davis 
V. Morris (1883), 10 Q. B. D. 436. 

1 86. Proof of membership. ] — To 

obtain a scire facias against former membei*s of a 
banking copartnership, under 1826 Act, ss. 12, 13, 
it is enough to show that executions, after scire 
faciaSy have been issued against several of the 
present partners, & nuUa bona returned, that 
reasonable inquiry has been made as to the 
solvency of all, & that there is, on such inquiry, 
ground for believing that execution would not be 
effectual against any. On this last point a primd 
facie case is sufficient. To prove that a party, 
against whom such application is made, was a 
shareholder at a given time, it is enough to produce 
certified Stamp Office returns made, under ss. 4 & 
6, by a person styling himself “ cashier ” of the co. 

A party was named as a shareholder in one of 
such returns, but, in the next return exliibited to 
the ct., being of the same year, his name did not 
appear. On pltf.’s part, affidavit was made of 
belief that the last mentioned return was incorrect 
in omitting the name, & that the party continued a 
member beyond the time when it was made : — 
Held : sufficient ground for presuming that he did 
80 continue, the party himself making affidavits in 
answer, & not stating any time when, or manner in 
which, he ceased to be a member, though he denied 
generally having been a member when the contracts 
sued upon were made, & some of these were made 
before &> some after the second return.- — Hakvey 
V. Scott (1847), 11 Q. B. 92 ; 2 New Pract. Cas. 
407 ; 17 D. J. Q. B. 9 ; 10 D. T. O. S. 131 ; 12 Jur. 
12 ; 110 E. R. 410. 

Annotations: — B^d. Bums v. Scott, Re Brooke (1848), 11 
L. T. O. S. 241. Mentd. Dodjrson r. Scott (1848), 2 Exch. 
467 ; Davis V. Morris (1883), 10 Q. B. D. 436. 

187. Abandonment on payment of 

costs — Right to reissue.] — A rule to issue a 8(nre 
faciaSy upon a jud^ent recovered against the 
public officer of a joint-stock banking co., was 
obtained against a former member of the co. under 
1826 Act, s. 13. The rule was afterwards enlarged, 
& was finally abandoned on payment of the costs 
by pltf. i—^IIeld : ^ pltf. was not to be precluded 
from coming again to the ct. for leave to issue 
such scire facias. Senible : the general rule, that 
a matter could not be agitated twice, did not 
apply to the case of an application to issue a scire 
facias upon fresh materials. — Dodgson v. Scott 
(1848), 2 Exch. 457 ; 6 Dow. A; L. 27 ; 5 Ry. A; 
Can. Oas. 654 ; 17 L. J. Ex. 321 ; 11 L. T. O. S. 
292 ; 12 Jur. 621 ; 154 E. R. 571. 

Annotations : — Mentd. Bank of En(?1and v JohiiHon (1849), 18 
L J. Ex. 238 ; Devoroux v. Kilkenny & G, H. & W. Ry. Co., 
Re Emery (1850), 6 Exch, 834 ; Howard v. Wheatley, Exp. 
Wilson (1852), 5 Do G. & Hm. 552 : O’Flaherty r. McDowell 
(1857), 6H. L. Cas. 142, H. L. ; Davis r. Morris (1883), 10 
Q.R. D. 436. 

188. Debt due from one bank to another- 
Members of both banks. ]-^Judgment was entered 
up by a banking co. against the public officer of 
another banking co. under 1826 Act, ss. 9, 12, Sc a 
Acirc facias issued for the purpose of having execu- 
tion, under s. 13, against individual members. 
One of the alleged members obtained a rule nisi 
for setting ctside the warrant of attorney, & the ct. 


indebted to the former in any, & what, sum : — Held : 
defts. on such issue could not object that some 

S arties on the record wore members of both cos. — 
iOSANQUET V, WOODFORD (1843), 5 Q. B. 310 ; 1 
Dav. & Mer. 419 ; 13 L. J. Q. B. 93 ; 2 L. T. O. S. 
227 ; 8 Jur. 242 ; 114 E. R. 1266. 

Annotation : — Mentd. R. v. Stainforth (1847), 3 New Sess. Cas. 
53. 

Ig 9 , Deceased member — Executor receiving 

dividends — Conditions in deed of settlement.] — The 

deed of settlement of a joint-stock banking co- 
partnership provided that the exor. of a deceased 
shareholder should not be a member of the co. in 
respect of such shares, but should be at liberty to 
sell the shares, or at liis option to become a member 
on complying with certain provisions, Sc that, if he 
did not elect to become a member, he was not to be 
entitled to any dividend accruing due after tes- 
tator’s death : — Held : the exor. of a deceased 
shareholder who received a dividend which accrued 
due after (he death of his testator, but had not 
complied with the provisions of the deed of settle- 
ment, was not a member for the purpose of execu- 
tion against him by scire facias on a judgment 
against the public officer of the co. — Ne88 v. Arm- 
strong (1849), 4 Exch. 21 ; 18 L. J. Ex. 473 ; 13 
L. T. O. S. 403 ; 13 Jur. 876 ; 154 E. R. 1105. 

Annotations: — Apld. Dodgson t*. Boll (1850) 5 Exch. 967, 
D^td. StrafTon *8 Exors.' Gaso (1852), 1 De G. M. Sc (1. 576, 
Li. C.; Howard v. Whoatlev (1853), 3 Do (>. M. & Q. 628, 
L.JJ. Refd. Powia v. Butler (1858) 3 C. B. N. S. 645 ; 
Hoiild«wortb v. Evans (1868) L. R. 3 H. L. 263, H. L. 

j( 90 , Liability of estate.] — ^A testator 

was a shareholder in a joint-stock banking co., 
carrying on business under 1826 Act prior to Apr., 
1847, until his deatlv in Dec. in the same year. In 
Apr., 1847, a creditor of the banking co. became 
such, & so continued long after testator’s death. 
In 1849 the creditor obtained judgment against 
the public officer of the co. for his debt. Under a 
decree for the administration of tvestator’s estate 
the creditor, afU^r he had obtained his judgment , 
brought in his claim against testator’s estate : — 
Held : as it was not suggested tliat the banking co, 
had ceased to carry on business, or that there had 
been any attempt to enforce the judgment against 
the present shareholders, who were primarily 
liable, the creditor had not made out a case to 
charge testator’s assets, which were liable only in 
the second degree. Sc the petition n\ust be dis- 
missed. — IIeward V. Wheatley, Pjt p. Wilhon 
(1852), 5 De G. & Srn. 552 ; 21 L. J. Ch. 854 ; 19 
L. T. O. S. 293 ; 10 Jur. 1132 ; 64 E. R. 123t) ; 
subsequent proceedings (1S53), 3 De G. M. Sc G.62S, 
L.J.T. 

191. Married woman member — ^Liability of 

husband.] — A married woman, with the consent of 
deft., her husband, purchased, W'ith the proceeds 
of her separate cst ate, shares in a joint-stock bank- 
ing co., & was registered as owner. Her husband 
received some dividends, Sc signed receipts as th<^ 
agent of his wife ; he also aitend(‘d a meeting of t ho 
CO., at which none but shareholders were entitled 
to be present. The co.’s deed of settlement pro- 
vided that the husband of any female shareholder 
should not be a member in respect of such shares, 
but should be at liberty to sell them, or at his 
option to become a member on complying with 
certain requisitions, whioli deft, did not do: — • 
Held : deft, was not a member for the purpose of 
ext'cution by scire facias on a judgment against t he 
public officer. — Ness v. Angas (1849), 3 Exch. 805 ; 
6 Dow. Sc L. 045 ; 18 L. J. Ex. 470 ; 13 L. T. O. S. 
166; 13 Jur. 874; 164E. R. 1070. 

Annotations : — Apld. Nosh v. Armstroncr (1849), 4 Exch. 21. 
Conisd. Dodgson v. Boll (1850), 6 ICxcli. 967, Ex. Cli. Distd. 
StratToii's Exore.* Case (1852), 1 Do G. M. Sc G. 576, 
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nc. ; Howard v. Wheatloy (18S3). 3 De G. M. & G. 628, 
li.JJ. Befd. Dalton v. Midland Oonntlos Ry. Co. (1853), 
13 C. B. 474 ; Fowls v. Butlor (1858), 3 C. B, N. S. 645. 

192. .] — Deft.’s wife before her 

marriage became an original shareholder in a bank- 
ing copartnership, & after her marriage, but with- 
out deft.’s knowledge, she received dividends & 
paid calls in her maiden name, & in that name was 
returned to the Stamp OfYice as a shareholder, but 
never executed any deed of settlement. Deft, was 
aware that his wife was a shareholder, but never 
interfered in the matter, & when applied to for a 
call said he would have nothing to do with it. 
The deed of settlement provided that the husband 
of any female shareholder should not be a member 
in respect of such shares, but might either dispose 
of the shares so vested in him, or at his option 
become a member on complying with certain 
requisitions : — Held : deft, was not a member of 
the CO. for the purpose of execution against liim by 
Bcire facias on a judgment against the public 
officer. — Dodgson v, Bkll (1850), 5 Exch. 907 ; 
1 L. M. & P. 812 ; 20 L. J. Ex. 137 ; 10 L. T. O. S. 
240 ; 155 E. R. 421, Ex. Ch. 

193. Execution — Application for — Defect in de- 
scription in notice — Affidavit of identity — 1844 
Act, s. 13.] — In the notice of the intended 
application against^ a shareholder of a bank under 
1844 Act the party was described as “ John Mar- 
shall.” In the mtunorial last filed he was de- 
scribed as John S. Marshall.” There was an 
affidavit of identity : — Held : the notice was 
sufficient. — Thomson v, Harding (Royal British 
Bank Official Receiver) (1857), 1 C. B, N. S. 
655 ; 140 E. R. 227. 

194 . — Notice of application against two 

persons — Application against one. ] — It is no objec- 
tion to the notice of an intention to apply for 
execution under 1844 Act, s. 13, that it intimates 
an intention to move against two persons, & the 
application is confined Id one. — Dossett v. Hard- 
ing (Royal British Bank Official Receiver) 
<1857), 1 C. B. N. S. 524 ; 20 E. J. 0. P. 110 ; 3 Jur. 
N. S. 140 ; 140 E. R. 214. 

Annotations: — Folld. Powis v HardiDgr (1857), 1 O. B. N. S. 
533 ; Fry v. Russell (1858). 3 O. B. N. S. 665. Apprvd, 
Oakes V. Turqiiaiid (1867), L H. 2 H. L, 325, H. L. Reid. 
PowiB V. Butler (1858), 3 C. B. N. S. 645. 

195. Plea of fraud of directors — Defec- 

tive memorial.] — To an application for execution 
against a sharelioldcr of a joint-stock bank under 
1844 Act, s. 10, it is no answer that he was induced 
by the fraud of the directors to purchase t he shares, 
& that-, as soon as ho discovered the fraud, & before 
the application, he repudiated the shares. 

Tlie provisions of ss. Ifi, 17, as U) the memorial 
of shareholders, are merely directory, vSe a person 
whos(^ name is on the memorial is liaole as a share- 
holder, notwithstanding the memorial is not in the 
form prescribed by tliat Act. — Dantell v. Royal 
British Bank (Offict.al Manager) (1857), 1 H. 
A: N. 081 ; 3 Jur. N. S. 119 ; 150 E. R. 1375. 

Annotation : —Polld. Ue Overend, Gurney, Ex j). Oakes & 
Pock (1867), L. R. 3 Eq. 576. 

196. S. P. Powis V. Harding (1857), 1 C. B. N. S. 
633 ; 2fi L. J. C. P. 107 ; 3 Jur. N. S. 138 ; 140 
E. R. 217. 

Annotation : — Folld. lie Overend, Gurney. Ex p. Oakes & 
Peek (1867). L. R. 3 Eq. 576. 

197. S. P. Henderson v. Royal British 
Bank (18.57), 7 E. A B. 356 ; 28 E. T. O. S. 286 ; 
3 Jur. N. S. Ill ; 5 W. R. 286 ; 119 E. R. 1279. 

Annotations : — Folld. Danloll v. Royal British Bank (1857), 1 
H. & N. 681 ; Dossett 1 ?. Harding (1857), I C. B. N, 8. 524 ; 
Powis V. Hardinff (1857), 1 O. B. N. 8. 533 ; lie Overend, 
Gurney, Ex p. Oakes & Peek (1867), L. R. 3 Kq. 576. 


Refd. Stone V. City & County Bank, Collins v. City Sc 

County Bank (1877), 3 C. P. D. 282, O. A. 

198. Order lor — Creditor fulfilling con- 

ditions — Discretion of court — 1844 Act, s. 13.] 
— ^A judgment creditor of a joint-stock bank, 
who has fulfilled the necessary conditions, is 
entitled as of right to an order of the ct. imder 1844 
Act, s. 13, for execution against a shareholder ; A 
the ct. has no discretion to withhold such order, even 
where it appears that the co. is being wound u^, 
A that the official manager has large assets in his 
hands. — Morisse v. Royal British Bank (1856), 
1 0. B. N. S. 67 ; 26 L. J. C. P. 02 ; 3 Jur. N. 8. 
137 ; 140 E. R. 27 ; sub )iom. Morris v. Royal 
British Bank, 28 L. T. O. S. 124 ; 5 W. R. 138. 

Annotations : — Refd. Edwards v. Kilkenny^ G. S. W. Ry. Co., 

Re Butterworth (1857), 26 L. J. C. P. 224 ; Scott r. l^x- 

bridke & llickmaus worth Ry. Co. (1866), L. R. 1 O. P. 696 ; 

Shrimpton v. Sidmouth Ry. Co. (1867), 1 j. R. 3 C. P. SO : 

R. V. Oxford (1879), 4 o. B. D. 245 ; Julius v, Oxford 

(1880), 5 App. Cas. 214, H. L. 

199. Whether pro )f In bankruptcy of 

company condition precedent — 1844 Act, s. 13.]— A 

judgment creditor of a joint-stock banking co. may 
proceed to execution against a shareholder by scire 
faciaSf the summary remedy given by the above 
.scct.,c. 13, being cumulative. 7 AS Viet. c. Ill, s. 10, 
does not render proof of the debt in bkpey. a condi- 
tion precedent to the right of pltf. to maintain the 
scire facias , but only prohibits the issuing of execu- 
tion on the judgment in scire facias till after such 
proof. — Cleeve V. Harwar, Wilde v. Stanner 
(1857), 1 H. A N. 873 ; 29 L. T. O. 8. 12 ; 3 Jur. 
N. 8. 190 ; 6 W. R. 368 ; 156 E. R. 1454. 

200. Issue of — Executors of deceased mem- 

ber.] — Pltf. obtained a judgment against (he 
official manager of a bank under 1844 Act. W., 
deceased, was returned as a shareholder in previous 
memorials, A in the last filed memorial after his 
decease his name was inserted ; — Held : pltf. was 
not entitled to issue execution under the judgment 
against the exors. of W. — Powis r. Butler (1858), 
4 C. B. N. S. 469 ; 27 L. J. C. P. 249 ; 4 Jur. N. 8. 
614 ; 6 W. R. 549 ; 140 E. R. 1167, Ex. Oh. ; affg. 
3 0. B. N. 8. 645. 

Annotations : -FoUd. Fry v. Russell (1858). 3 C. B. N. S. 665. 

Mentd. Wolverhampton New Waterworks v. Hawkesford 

(1859), 29 L. J. O. P. 121. 

201. Charging shares — Whether banking com- 
pany is “public company.”] — Deft, held shares 
in the U. Bank, A judgment having been obtained 
in an action against him, a judge at chambers 
made an order, under Judgments Act, 1838 
(c. 110), s. 14, charging such shares with the judg- 
ment debt. On application to set aside such order, 
it appeared that the bank consisted of a great 
number of shareholders, A wtxs carried on pursuant 
to the terms of a deed of settlement, by which it 
was provided that the shares should not be trans- 
ferred except by the consent of the directors, A also 
that if any order or decree was made against any 
proprietor by which his shares became charged, 
they wore to be forfeit^ed to the co. The co. was 
not registered under 7 A 8 Viet. c. 110, but was 
entitled to sue A be sued by a public officer under 
1844 Act, s. 47, and 1826 Act : — Held : it being 
doubtful whether the co. was a public co. or not, 
the order ought not to b(‘ set aside. — Graham 
Connell (1850), 1 L. M. A P. 438 ; 19 L. J. Ex. 361 ; 
15 L. T. 0. 8. 282 ; subsequent proceedings, sub nom, 
Macintyre V. Connell (1851), 1 Sim. N. 8. 225. 

Annotations : — Consd. Nicholls v. Rosewarne (1859). 6 B. 

N. S. 480. Apld. B'x p. Holden (1863), 13 C. B. N. S. 641. 

202. Registration of judgment — Obtained against 
copartnership.] — Semble : a judgment against a 


198 i. Exemition — Application for.] — against him. gran ted. — North eiin Bank- 1aineda!jain.st official manager, ]-- 2 A oredi^ 
Application for liberty to 1 as ue execution tno Co. v. AomeuLTURAL Bank (1810), tor having obtained a judgment against 
•against B., as one of the ehareboldors of 1 Leg. Rep. 37. — IR. the official manager of a banking oo. , 

A. Bank, or to issue a scire facias 202 I. Reffistration of judgment — 06- registered an aflldavlt of the judgment 
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Sect, 7. — Private ant ji.int • stock and chartered 
banks: Suh^sect. 4, A, <fc B,] 

banking copartnership established under 1844 Act 
cannot be registered so as to affect the estate of a 
shareholder against whom no judgment has been 
obtained. — Harbis v. Royal British Bank (1857), 
2 H. & N. 636 ; 27 L. J. Ex. 1 ; 30 L. T. O. S. 123 ; 
157 E. R. 220. 

208. Action in England on judgment — Obtained 
against chairman in Australia.] — The members of 
a banking co. formed for the purpose of carrying 
on business in a colony, & authorLsed to sue & be 
sued in the name of its chairman, ai’e not dis- 
charged from liability on judgments obtained in 
the colony against the chaiiman, by reason of their 
having been resident in England, not being served 
with process, & having received no notice of the 
proceedings. — Bank op AustraTxAsia v. Harding 
(1850), 9 C. B. 661 ; 19 L. J. C. P. 345 ; 14 Jur. 
1094 ; 137 E. R. 1052. 

Annotaiions : — Consd. Copin r. Adamson, Copin v. Strachan 
(1874), L. R. 9 Exch. 345. Expld. Risdon Iron & Loco- 
motive Works r. Furness, (190fil 1 K. B. 49, C. A. Mentd. 
Bank of Australasia v. NMas (1851). 16 Q. B. 717 ; KeLsall 
r. Marshall (1856), 1 C. B. N. S. 241 : Barber v. Lamb 
(1860), 8 C. B. N. S. 95 ; Do Cosse Brissac v. Rathbono 
(1861), 6 H. & N. 301 ; Thelwall v. Yelvcrton (18(}4). 16 
C. B. N. S. 813 ; Godard v. Gray (1870), L. U. 6 Q. B 139 ; 
lie Trufort, Trafford v. Blanc (1887), 36 Ch. D. 600. 

294 . .]— By an act of the Colonial 

Legislature of New South Wales, it was provided 
that a banking co. should sue & be sued in the 
name of its chairman, & that execution on any 
judgment against the co. might be issued against 
the property of any member for the time being, in 
like manner as if such judgment had been obtained 
against such member personally. In assumpsit 
against a member of the co. on a judgment ob- 
tained in the colony against the chairman : — 
Held: judgment recovered in an action against 
the chairman, after service of process on the chair- 
man, had the same effect beyond the territory of 
the colony which it would have had if deft, liad 
been personally served with process, &, he being a 
party to the record, the recovery had been per- 
.sonaily against him. — B ank of Australasia v, 
Nias (1861), 16 Q. B. 717 ; 20 L. J. Q. B. 284 ; 
16 L. T. O. S. 483; 15 Jur. 967; 117 E. R. 
1055. 

Avnatationa : — Ck>ll8d. Kelsall v. Marshall (1856), 1 C. B. N. S. 
241 ; Reimers r. Drucc G857), 23 Beav. i45 ; Kiadon 
lion & liOcomotJvc Works v. FiimcBs, [19061 1 K. B. 49, 
C. A. Refd. Thompson v. Bell (1854), 3 E. & B. 230 ; 
Copin V. Adamson, Copin v. strachan (1874), R. 9 
Kxch. 345. Mentd. Barber v. Lamb (1860), 8 C. B. N. S. 
95 ; Castrique v. Behrens (1861), 3 E & E. 709 ; Lam? v. 
l*urves (1862), 15 Moo. P. C. C. 389, I*. C. ; I^hilpott v. 
Adams (1862), 7 H. & N. 888 ; Scott r. PilkiiiKtoii (1862), 
2 B. & .S. 11 ; Simpson v. Fogo (1863), 1 Horn & M. 195 : 
Vanquelin r. Bouard (1863), 15 C. B. N. S. 341 ; Godard 
r. Gray (1870), L. B. 6 Q. B. 139 ; Ellis v. M’Henry (1873), 
L. R. 6 C. P. 228 ; Ochsenbein v. Papelier (1873), 8 Ch. App. 
695, L.C. &; L.J. ; Aboulofl v. Oppenlieimcr (1882), 10 
Q. B. D. 295, C. A. ; Voinet v. Bairett (1885), Cub. & El. 
5,54 : lie Trufort. TralTord v. Blane (1887), 30 Ch. D. 600 ; 
Vadala u. Lawes (1890), 25 Q. B. D, 310, (3. A. ; Robinson 
r. Fenner, [19131 2 K. B. 835. 

205. Obtained against secretary in India.]- 

To enable a bank to sue & be sued in the name of 
their secretary or treasurer, it was enacted that all 
actions, etc., against the co. should be brought 
against the secretary or treasurer for the time 
being as nominal deft., that a memorial of the 
names, etc., of the directors, se cretary, & treasurer, 
^ of the several persons members <fe proiirietors of 
the bank, should be inrolled in the manner therein 
mentioned, & that every' judgment, etc., in any 
action, suit, or proceeding in India against the 
secretary or treasurer should, subject to the ex- 
press provisions of the Act, “ have the like effect & 


opeiation upon & against the property & funds of 
the bank, as if such judgment, etc., had been 
made or pronounced against all its members, & as 
if all the members had been parties before the ct. 
to such action, suit, & proceeding, & as if the Act 
had not passed.” The Act then provided that, in 
case execution upon any judgment in such action, 
etc., obtained against the secretary or treasurer^ 
should be ineffectual for obtaining satisfaction 
gainst the funds of the bank, execution might 
issue against proprietors for the time being, 
that proving ineffectual, then against persons who- 
were proprietors at the time of the contract, ]pro- 
vided that no such execution should issue agamst 
any other person than the actual party to the suit,^ 
without leave of the ct. in which the action was 
brought ; — Held : there was nothing in the Act to 
prevent a creditor, having obtained a judgment 
against the secretary of the bank in India, fromi 
enforcing it by action against a shareholder in this- 
country, the special provisions as to execution 
merely regulating the mode of procedure in India^ 
& that the non-inrolment of a memorial in pur- 
suance of the Act was no answer to an action upon 
such judgment. — Kelsall v. Marshall (1856), 
1 C. B. N. S. 241 ; 26 L. J. C. P. 19 ; 2 Jur. N. S. 
1142 ; 6 W. R. 114 ; 140 E. R. 100. 

206. Action for money had & received — Plea of 
non-joinder of others — Evidence of defendant 
being shareholder.^ — To an action of assumpsit for 
money had & received, deft, pleaded in abatement 
that the promises in the declaration mentioned 
wore m^e by him jointly with certain other per- 
sons (thirteen in number, naming them) who were 
still living, etc. Replication, that the promises 
were not made by deft, jointly with the other 
persons in the plea mentioned. The particulars 
of demand stated that the action was brought to 
recover “ cash deposited or received by deft, as 
pltf.'s banker.” At the trial, pltf. began, & called 
a witness, who proved that she had a banking 
account, on which a balance was due to her to the 
amount stated in the particulars, with a banking 
CO. called the Isle of Man Joint Stock Bank, which 
had since become insolvent, & in which the persons 
mentioned in the plea, & others also, were share- 
holders. The witness was cross-examined as to 
the state of the banking account, & not as to the 
fact of deft.\s being also a shareholder, hut pltf. 
gave no affirmative evidence to prove that he was 
one ; — Held : that fact was siifliciently admitted 
by the pleadings & proceedings at the trial to 
entitle pltf. to recover. — Crellin ?\ CULVERT, 
C-RELLTN 1;. Brook (1845), 14 M. & W. 11 ; 14 L. J. 
Ex. 375; 5 L. T. O. S. 75; 9 Jur. 810; 153 E. R. 
368. 

207. Proceedings in bankruptcy or debt due from 
banking partnership — No Judgment against part- 
nership.] — A shareholder in a joint-stock banking 
copartnership est^ablished under 1826 Act cannot 
be proceeded against in bkpey. upon a debt due 
from the copartnership, where no judgment, has 
been obtained against the public officer of the 
copartnership, although the business has been re- 
linquished, & an order has hc'en obtained to wind 
up the affairs of the co. under 11 A 12 Viet. c. 45, 
prior to the proceedings in bkpey. The rule is the 
same, although tliere bo not any public officer of 
the co.^ — Davison v. Farmer A (Irace (1851), 6 
Exch. 242 ; 20 L. J. Ex. 177 ; 15 J. P. fiffl ; 155 
E. R. 531. 

Annotations: — Folld. O’Flahorty v. MoDowoll (1857), 6- 

Jl. L. Can. 142, 11. L. Mentd. Mather v. Bro^Mi (1876), 1 C. 

P. D. 596. 

See, generally. Bankruptcy A Insolvency. 


gainst the real estate of a former share- equity ought to give relief against such lands. — Honk v, O’Flatikrtik (1869), 9 
hohler in the CO., Tuithout having Issued a registration of the affidavit, as being a I. Ch. R. 119,; Drury temp. Nap. 605 ; 
«ctre /ocios against him : — Held: act. of cloud on the shareholder's title to his affd. 9 I Oh. R. 497. — IR. 
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B, Transfer of Shares. 

See, generally. Companies. 

208. Right to transfer — Approval by directors^ — 
Reasonable exercise of power.] — ^By the deed of 
settlement of a banking co. it was declared that no 
person should be entitled to become a transferee of 
a share unless he was approved by the ct. of 
directors : — Held : the directors must exercise 
their power reasonably, & would be controlled by 
a ct. of equity. Qu. : whether it was a reasonable 
ground of objection that the proposed transferee 
was the nominee of a rival bank with which the 
shares had been deposited as security. — Robinson 
V. Chabtered Bank op India (1865), 35 Bcav. 79 ; 
L. R. 1 Eq. 32 ; 13 L. T. 454 ; 14 W. R. 71 ; 55 
E. R. 824. 

Amiotations : — Distd. Re Gresham Life Aseco. Hoc., Ex p. 

Penney (1872), 8 Ch. App. 44(5, L.JJ. Apld. MolTatfc v. 

Parquhar (1878). 7 Ch. D. 591. Refd. Re licU, Exp. Hodgson 

(1891), 65 L, T. 245. Mentd. Evans v. Davis (1878), 10 Oh. 

I). 747. 

209. Irregular mode of transfer — 

Effect in equity.] — A banking co. was established 
under 1826 Act. By the deed of settlement of 
the CO. it was declared that no transfer of shares 
should be permitted, except upon notice to the 
directors, & on the consent thereto of a board 
of directors, such consent to be signified by a 
certificate in writing signed by throe directors at 
th(* least. If such consent was refused, the share- 
holder might require the directors to buy his shares 
at the market price of the day. After a consent 
given the name of the transferee was entered in the 
share register book, & the entry there was con- 
clusive^ against him. No shareliolder could corn- 
}iel an inspection of the books of the co. 8. was a 
shareholder ; he* d(\sired to transfer his shares to 
dilTerent individuals, A lie sent the proper notices 
to the directors ; he received back consents signed 
by three directors, on which he completed the trans- 
fers ; the tran.sfere(\s’ names were entered in the 
.slvare register book ; & t h(i returns made to the 
Stamp Office under the Act omitted the name of 
S. from the list of shareholders, & inserted it in the 
list of those who had ceased to be shai’eholders. 
3''ht* transferees afU^rwards received the regular 
notices of meetings, etc. The directors subse- 
<iu(‘ntly sought to impeach these transfers, on the 
ground that/ the notices had never been submitted 
to a “ board of directors,” nor the consents given 
by such “ board,” but that the consents liad merely 
be(‘n examined by the managing director alone, 
then signed by him, ^ afterwards signed by two 
oth(^r directors. This mode of transacting the 
business of the co. had existed ever since the 
formation of the co. ; — Held : the directors could 
not set up their own want of obsc'rv'ance of the 
formalities required by the deed as a ground on 
which to fix S. with liability fus a continuing share- 
holder, &, their course of dealing bound tlu^m, he 
was released. — B argatk t\ Shortridge (1855), 5 
H. L. Gas. 297 ; 3 Kq. Rep. 605 ; 24 L. J. Ch. 457 ; 
25 L. T. O. 8. 204 ; 3 W. R. 423 ; 10 E. K. 914, 11. U 

A nnotatiofis .'—Bxvld. (Jrocn v. Nixon (1857), 2;5 P.<*av, 580. 
Apld. Re British Provident Life & Fire Ahhcc. Soe., Laiie’n 
Paso (18()8), New llcp. 50. Refd. Eastern (Joiinties Hy. 
(Xk V, Ilttwkes (1855). 5 H. L. Oas. .381. H. L.; l^rince of 


Wales Assce. v. Harding (1858), E. B. & E. 183 ; Grady’s 
Case (1863), 1 Do G. J. & 8m. 488 ; Re Bamed’s Banking' 
Co., Exp. Contract Corpn. (1 867), 36 L. J. Clh. 732 ; Foun- 
tainc V. Carmarthen Ry. Co. (1868), L. K. 5 Eq. 316; 
Spackman i?. Evans (1868), L. R. 3 H. L. 171. H. L. ; Murray 
V. Bush (1873), L. R. 6 H. L. 37, H. L. Mentd. Re Royal 
British Bank, Ex p. Walton & Hire (1857), 5 W. R. 637 ; 
Woodliams v. Anj?lo- Australian & Universal Family Life- 
Assce. (1864), 2 De G. J. & Sm. 162 : Re Binith, Knight, 
Ex p. Weston (1868), 38 L. J. Ch. 49 ; Re Land Credit 
Co, of Ireland, Exp. Overend, (lumey (1869), 4 Ch. App*. 
460. L..IJ. 

See, now, Judicature Act, 1873 (c. 66), s. 25 (11). 

210. Effect at law,] — On the 

facts set out in No. 209, ante : — Held : there was 
no such consent to the transfer by “ a board of 
directors,” as required by the deed of settlement,. 
& tliis irregular mode of transfer, though adopted 
for some years, was wholly ineffectual, & deft, 
remained liable as a shareholder. — Bosanquet v. 
Shortridge (1850), 4 Exch. 699 *, 19 L. J. Ex. 
221 ; 20 L. J. Ex. 57 ; 14 Jur. 71 ; 154 E. R. 1395. 

AnnotcUions : — Distd. Straffon’s Exors,’ Case (1852), 1 
De G. M & G. 576, L.C. Mentd. Biirmes ter v. Norris (1851), 
12 L. J. Ex. 43 ; East Anglian lly. Co. v. Eastern Counties 
Ry. Co. (1851). 11 C. B. 775 ; Re Pierse (1854), 24 L. T. O. 
S. 192 ; Bargato v. Shortridge (1855), 3 Eq. llep. 605, H. L. 

211. Notice of transfer.] — By the 

deed of settlement & charter of a bank it was 
provided that, upon a transfer of shares taking 
place, seven days’ previous notice in writing 
of the proposed transfer, specifying the various 
particulars, should be given to the directors before 
any transfer could be made, & that after the con- 
sent of the directors had been given, the transfer 
should be executed & delivered to the secretary to 
be registered, whereupon a new certificate was to 
be delivered to the transferee. The co. had 
departed from this form, & the usual practice had 
been for the secretary to deliver out a blank form 
of transfer without any previous notice, & when 
returned filled up & executed, it was registered, & 
new certificates handed to the transferee. Certain 
shareholders who had executed the transfer, but 
whose transfers had not been registered, objected 
to being placed upon the list of contributories, on 
t he ground that the consent of the directors had 
been practically dispensed with in all previous 
transfers : — Held : although tlie seven days’ notice 
had been waived for the sake of facilitating trans- 
fers, the consent of the directors was necessary, 
which consent was proved by the registry on the 
books of the co. ; consequently the objecting 
shartiholders were liable as contributories. — Re 
Rovat. British Bank, Ex p. Walton, Ex p. Hue 
(1857), 26 L. J. Ch. 545 ; 29 L. T. O. S. 322 ; 3 Jur. 
N. S. 8.53 ; 5 W. R. 637. 

Amwiation : — Refd. Remfrey v. Butler (1858), E. B. & E. 887. 

212. Refusal by bank to transfer — Affidavit by 
executor — Liability of bank for costs.] — If a bank- 
ing CO. refuse to transfer shares in the co. pur- 
chased by exoi*s. with the assets of t/heir testator 
in the. name of a party entitled to the dividends for 
life, after an aflidavit made, by the exors., in con- 
formity with 48 Gt‘o. 3, c, 149, they do so at the 
peril of costs. — Hennell r. Strong (1856), 26 
L. J. Ch. 407. 

213. Lien on shares — Refusal justified.] — A 

banking co., by its articles of assocn., had a first 


PART I. SECT. 7, SUB-SECT. 4.— B. 

i. iisfer — Transfer in 

bank books .] — Any part.y having an 
interest In any share of tlio capital stock 
of t,ho Bank of Montreal may transfer 
I lie same by notarial transfer or in any 
other lawful way, but transfers in the 
books of the bank must, bo mado accord- 
ing to 19 Viet., amending the Acts of 
Incorporation of tlie bank.- liANK of 
MoNTRKAT. V. HlCNDEltSON (1870), 14 
L. C. J. 169.— CAN. 

n. Sale or transfer — Consod of par' 
tie — Registration in bank booJes .] — The 


sale or transfer of bank stock is com- 
pletcil bv the consent of the parties & the 
formalities ro<iulred by Bank Act. ss. 43 
et sc'j., rt'spcctiiig the capacity of the 
seller, Sl the registration in the books of 
the bank only apply to the relationship 
between the shareholders & the bank. — 
r. Brikn (1911), Q. R. 21 
K. B. 132.---CAN. 

213 1. Refusal by hank to transfer — Lien 
\ on .shares — Refusal jtistiJied.l -XhnlaT 
30 Viet. c. 18, the directors of the Com- 
mercial Bank are jnstllled in refusing to 
enter In their books assignment'^ of bank 


shares owned by tiartics in debt to the 
bank. The hank has a lien on such shares 
I until the liai»ilities are discharged. — 
; Dickinson (Trustek of McLka’s In- 
' SOLVENT Estate.) r. ( Bank 

I Dirf.ctotis (1869) 5 Nfld. 

NFLD. 

213 ii. Shares held as ad- 

min isiraior — Transfer to trustee .] — 
1 lefts., a liankiug co. prior to the year 
1S89, were ineorTiorated by a private 
Act of Paiiiameiit. The articles of 
assocn. provided that the bank should 
have a first lien upon all the shares- 
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Sect. 7 . — Private and joint - stock and chartered 
hanks: Sub-sect 4, B. <&: < 7 .] 

paramount lien on all the shares of any share- 
holder for all moneys due to the co. from him alone, 
or jointly with any other person, & the co. might 
decline to register any transfer of shares whilst the 
shareholder making same was, either alone or 
jointly with any other person, indebted to the co. 
on any account whatsoever. P., a shareholder in 
the bank, was indebted to it on three bills of 
exchange. Before those bills became due they 
were renewed by the bank taking from P. three 
others. It did not appear whether the bank 
retained the former bills or not. Before the 
second bills were due, P. transferred his shares for 
value to H. 1*. signed the transfer in blank, & 
afterwards suspended payment. H. subsequently 
requested the bank to register the transfer, which 
they refused to do, on the ground {inter alia) that 
they had a lien on the shares of P. for their debt : — 
Held : at the time when the bank refused to 


register the transfer, they had a lien on the shares 
of P. for his debt then due to them, & were justified 
in their refusal to make the registration. — Re 
London, Bibmingham & South Stapfobdshike 
Banking Co., Ltd. (1805), 34 Beav. 332 ; 5 New 
Rep. 351 ; 34 L. J. Oil. 418 ; 12 L. T. 45 ; 11 Jur. 
N. S. 316 ; 13 W. B. 446 ; 55 E. R. 663. 

See, also, Nos. 219, 220, post, 

214. Liability alter assignment — No new return — 
Delay in deed of transfer.] — ^A. appeared, by the 
return under 1826 Act, to be a shareholder of a 
banking co. up to Nov., 1838. He then agreed to 
assign his shares to B., who was appointed by the 
CO. a director in respect of those shares. In Feb., 
1839, the CO. indorsed bills to petitioners. No new 
return was made under s. 8, & not till Mar. was the 
deed of transfer executed between A. & B. ; — 
Held : A. continued a partner to the world until 
Mar., & was liable to payment of the bills. — Re 
PmLLiPS, Exp, Prescott (1839), Mont. & Oh. 611, 
Ct. of R. 


registorod in the name of each member 
for Ids debts & liabilities to the co., &, 
further, that “ every person, who 
a<icept8 any share in the ex). & whose 
name is entered on the register, & n<» 
other person, shall for the purposes of 
these articles be deemed to bo a mem- 
ber, & no notice of any trust express 
implied or constructive shall be entered 
in the register or be receivable by the 
co., nor shall the co. he in any manner 
bound thereby." In 1SS9 the co. be- 
■camc registered as a limited co. under 
Cos. Act, 1864. In 1884 certain shares 
in tlic CO. in the estate of a deceased 
person S. were transferred into the 
name of H., & stood in the register 
book of the co. in the name of H., 
together with an entry opposite H.’s 
name in the words "administrator of 
S. deceased." Upon the registration of 
tlie bank as a limit<;d co., the adminis- 
trator was entcrcid upon the register 
then compiled, in his own name os 
owner of the shares, but that regisi^'r 
•did not disclose that H. in fact held the 
•hares as admirdstrator. In 1892 pitf. 
was appointed trustee t)f the e.stute, & 
the administrator H. signed a transfer 
of the shares to him in due form, & he 
forwarded the transfer to the co. & 
applied to be regisf<ired. The co. re- 
fused to register pltf. on the ground 
that they held a lien over the shares 
standing in H.*h name, boc^ause he had 
become indebted to the bank on Ids 
own account : — Held : defts. had no 
lien over the shares, & pltf. was entitled 
as damages to the value of the shartis at 
the time of defts.’ refusal to register 
him. — McLauohlin r. Bank of Vic - 
toria, Ltd. (1894), 20 V. L. R. 433.— 
AUS. 

213 iii. Resolution of shareholders. 1 

— In an action against applt., a share- 
holder, to recover a call, ho defended on 
equitable grounds, that before cxill or 
noticje thereof he made a transfer of the 
shares to a p<*rHon authorised 6c (jualified 
to receive same, & he & the transf(*reo 
did all things necessary for the valid & 
final transferring of the shares, but pltfs., 
without legal excuse & without reason, 
refused to record such transfer, or to 
register same in the books of the bunk. 
At a special gcmeral meeting of the sliaro- 
holders of the bank, it had been rescilved 
that a loan sliould be oliLilued to enable 
the bank to carry on business. He " that 
the shareholders agree to hold their shares 
without assigning thorn until the jirinci- 
pal & interest duo on such loan shall be 
fully paid." Deft, was not present 
when the resolution was passcuj. Subse- 
•quently to the resolution, & prior to the 
transfer of deft.’s shares a large number 
of other shares had lieen transferred in 
the books of tlie bank : — Held : dc^ft. 
<?ould not be deprived of his legal right 
under Banking Act (34 Viet. c. .'>) to 
transfer his shares, & to have the trans- 
fer recorded in the books of the bank. Sc 


the ploa was a good equitable dofcncje to 
the action. — S mith t>. Bank of Nova 
Scotia (1882), 8 S. C. R. 558.— CAN. 

213 iv. .]— Pltf., the hold t 

of a number of shares in the L. Bank, 
sold same to S. & forwarded to him a 
power of attorney authorising the 
registry of the transfer. At the same 
time he forwarded to the manager of 
the bank his stock cjertiflcatos to bo 
cancelled on tht^ transfer being regis- 
tered & notified the bank of the transfer. 
S. paid the consideration for the shares. 
Sc forwarded i-ho transfer to the mana- 
ger, whom ho request-ed Sc authorised to 
register his aoct',pt4Dico. The bank de- 
clined to rcigistor the transfer until after 
payment of a certain loan which had 
been procured in pursuance of a resolu- 
tion passed at a meeting of shareholders 
at which pltf. was present, & which 
purported to bind the sharoholders to 
hold their shares without assigning 
them until the principal & interest due 
on such loan had been fully paid : — 
Held : there being evidence that the 
loan was effected on other security than 
the resolution. Sc that the resolution 
was never acted upon, pltf. wjts not 
deprived by the passage of the resolution 
of the l(!gal right to transfer his shares 
Sc to have the transfer registered in the 
books of the bank.- -Baiws r. Bank of 
Nova Hcotia (1885), 6 U. & O. 254 ; 
6 C. L. T. 443.— CAN. 

213 V. CorUingeni Hahilitiea — No 

assent oj directors — Rye'laws of bank .] — 
Deft., the registered owner of shares in 
the U. Bank, by order requesU^d the 
manager to transfer the shares to the 
savings bank. This order wiis not com- 
plied with because (1) deft.’s promissory 
notes were held by the U. Bank, & tho 
sliares were not irunsferred in order 
that if tho noD^s were dishoiiOiu*ed, the 
shares would be there tx» respond ; (2) to 
constilutx) a valid transfer the assent of 
two directors was necessary under a 
bye-law of tho bank : — lleM : (1) the 
bank had no power to hold tho shares 
except for a liability actually duo & 
existing; (2) tho above bye-law w^as 
void ill law, & a remedy existed for the 
savings bank against tlie U. Bank. — 
AINH WORTH V. ClTHACK (1859), 4 Nfld. 
L. R. 352.— NFLD. 

213 vi. Transferor paying calls — 

Indemnity from transferee.] — The trans- 
feror of shares, where registration of the 
transfer is lawfully refused by t he dlroc- 
toi*8 of the co.,i8 entitled to recover from 
the transferee the amount of subsequent 
calls which he has l>een compelled to pay. 
Hueh liahility of tho transferee is not 
affeci-ed by Bank of New Zealand Hliare 
Guarantee Act, 1894. s. 4, or Bonk 
Directors Sc .Shares Transfer Act 1894, 
8. 2, where the shares wore Bank of Now 
Zealand shares. Sc were transferred sub- 
sequently to the passing of the said 


stats. — K ebbkli. v. Olliviisr (1900), 19 
N. Z. L. R. 462.— N.Z. 

214 i. Inability after assignment — No 
consent of directors.] — Shares of pltf. 
bank wore transferred to rosps., who 
immediately transferred them to other 
persons. Tho bank oHlclals purporU’d 
to accept & register tho transfer to 
resps., but to reject the transfer from 
them. Neither transfer was approved 
by the directors or authorised in writing 
by the president ns required by Bank of 
New Calami Share Guarantee Act, 
1894, B. 4, the then directors Sc president 
being in London. The bank having sued 
for a call, resps. denied they wore share- 
holders when t he coll was made : — 
Held : oven if the requirements of the 
above sect, could bo waived, there was 
no waiver. Sc no facts existed which 
would estop resps. from setting up 
tho sect. — B ank of New Zealand v. 
Looan (1899), 18 N. Z. L. R. 117 ; 18 
N. Z. L. 11. 641.— N.Z. 

214 ii. No transfer in hank books.] 

— The -‘xors. of C.’s estate In vesU^d funds 
in bank stock in their own names, but 
for the benefit of tho ost^ate. After their 
doatli their representatives agreed to 
transfer tho stock to C.’s widow. Sc the 
ctTtiflcaies were handed over to her, & 
she afterwards received tho dividends, 
but no transfer was made in the bank 
books aB required by its charter & by*"- 
laws : — Held : the oxors. were properly 
placed on the list of contributories for 
the Btock standing In their names on t he 
register, & not U.’h name. — Re We.st- 
MOKLAND Bank, ITiesidknt, etc., Ej' p. 
Aluhon (1869), 12 N. B. R. (Han.) .514. 

214 iii. .1 — An Insurance CO. 

took as security for a loan t-o a bank a 
transfer of Bhares of tho bank. The loan 
was repaid before tlie insolvency of the 
bank, but tho shares, though rctraus- 
furred by the co., Avorenotacc ptod in tlie 
books of the bank, as required by the 
Bank Act : — Held : tho C(». not liable to 
contribute In the winding up of the bank 
in respect of such shares. — Re Central 
Bank, N. A. Life Insurance Co.’s 
Case (1890), 30 0. L. T. 275.— CAN. 

214 iv. Within month before su.s- 

pension,] — H. acquired bank shares 
within one mont h before tho Huspenflion 
of the hank. Tho transferors had also 
acquired the shares within the montli : 
— H eld : the transferors should be placed 
on tho list as well aa H. — Re Centum. 
Bank, J. D. Henderson’b Cahe (1889), 
17 O. R. 110.— CAN. 

214 V. -.1— R. S. C.. o. 120, 

sa. 70, 77, make liable as contributories 
all those who have held bunk shares at 
any time within one month before su.s- 
penaion of tho bank. — Re Centual 
Bank of Canada, Baines’ Case (1889), 
16 A. R. 237 ; 10 O. U. 293.— CAN. 

214 vi. Irregular mode of transfer. 1 

— A. eigreed to sell his shares In a joi.it- 
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215. Shareholder’s name in Stamp Office 
Teturns — Subsequent transfer, ] A shareholder 
whose name is properly inserted in the last return 
or memorial filed at the Stamp Office cannot get 
rid of his liability under 1844 Act, s. 21, by a sub- 
sequent bond fide transfer of his shares. — Dossett 

V. Harding (1857), 1 0. B. N. S. 521 ; 140 E. K. 
214. 

Annoiationa : — Folld. Fowls v. Harding (1857), 1 C. B. N. S. 

533 ; Fry v, Russoll (1858). 3 C. B. N. S. 665. Reid. I'owls 

V. Butler (1858), 3 C. B. N. S. 645 ; Re Overend, Gurney, 

Oakes v. Turnuaud, Peek r. Turquaud (1867), L. R. 2 

H. Li. 325, H. JL, 

216. Losses prior to transfer — Statute of 
Limitations.] — ^A deed of settlement establishing a 
banking co. contained a clause exonerating the 
transferor of shares from all liabilities in respect of 
his shares subseq^uently to the transfer, with a 
proviso that nothing contained in such clause 
should extend to release the transferor from his 
proportion of losses sustained by the co. up to the 
time of transfer. A winding-up order having been 
obtained : — Held : the transferors of shares were 
liable for the losses which accrued prior to their 
transfers. 

One transfer of shares took place twenty-three 
ears, a second nine years, & a third five years, 
efore the winding up : — Held : the liabilities were 
specialty debts, & 8tat. Limitations applied only 
in the case of the first transfer. — Re Portsmouth 
Banking Co., Helby’s, Stokes’ & Horsey’s 
Casks (1866), L. R. 2 Eq. 167 ; 14 L. T. 47 ; 14 

W. R. 417. 

See, generally y Limitation op Actions. 


217. Transfer of shares as security — ^Deed not 
executed — Liability to obligations.] — The deed of a 
joint-stock bank provided that any person to whom 
shares had been transferred, & who should not exe- 
cute the deed within six months, should, as to all 
obligations & penalties arising in respect of such 
shares, be deemed a member of the co., but not as 
respects the profits. Qu, : whether a person to 
whom shares had been transferred as a security, & 
who had not executed the deed, was liable as a 
member of the co. under such provisions. — Christy 
V. PiDGEON (1847), 9 L. T. O. S. 79. 

Under Leeman’s Act.] — See Companies ; Stock 
Exchange. 

C, Other Cases, 

218. Residence in England not essential. ]-;-It is 
not at all essential that the shareholders in a joint- 
stock bank should all reside in England. Semble : 
it is not essential that any six of them should. — R. 
V. Beard (1837), 8 C. P. 143. 

Annotations: — Mentd. Chapman v, Milvain (1850), 5 Exch. 

61 ; R. V. Pritchard (1861), Lo. & Ca. 34. C. C. R. 

219. Debts due to banking company — Bank’s lien 
on shares & dividends.] — The deed of settlement 
of a banking copartnership provided “ that the 
directors should have a lien on the shares & stock 
of every shareholder, for debts due from him to the 
CO.,” & that ” the directors might cancel & declare 
forfeited or sell the shares of such shareholder, or 
otherwise deal with same as the case might require, 
for obtaining payment of such debts ” ; — Held : the 
bank had a lien, not only on the shares, but also on 


stock bank to B,, tho shares to bo trans- 
ferred by A. to C., who was to hold same 
as trustee for B., but charged with tlio 
puitihaso -money & interest at 5 per 
cent., payable half-yearly, until tho 
principal was fully paid. Tho shares 
were transferred by A. to C., but tho 
deed of settlement required a notice of 
all proposed transfers to bo left at the 
ciflcc of tho directors, wWch was not 
done. The assignment not having been 
registered when tho first dividend after 
the transfer became duo, A. received it 
dc retained the surplus on account of 
another delit due to him by B. A sub- 
sequent dividend was received by C.. & 
paid over by him to A., who appro- 

S riated it as ho had done >vith the former 
ividend ; — Held : A. was properly in- 
cluded in tho list of contributories. 
Semhle : non-compliance with the for- 
mal conditions required by the deed of 
settlement of a co. for transfer of the 
shares docs not vitiate a transfer by a 
shareholder. — Re Tippkbary J. S. 
Bakk, Et p. Scully (1856), 6 I. Ch. R 
72: 1 Ir. Jur. 434; revsd. (1857), 6 

I. Ch. R. 524 ; 2 Ir. Jur. 450.— IR. 

214 vii. .[ — A director of a 

Joint-stock banking co. sold shares to 
another director, but the transfer was 
notmado with the formality required by 
the partnership deed : — Held : it was 
invalid, & the transferor was rightly 
placed upon tho list of contributories 
In respect of his shares. — Ex p. Kbnned y 
< 1856), 6 I. Ch. R. 121.— IR, 

214 viii. Sfuirea transferred to hank 

— Transferor's name fraudvlerUly replaced 
on register.] — A., a shareholder in the A. 
Bank, sold, in 1837, his shares to the co., 
who entered thc» sale In their books. The 
printed deed of transfer required by law 
was tilled up & executed by pltf.. but not 
by any of tho trustees of the bank, & no 
memorial of transfer was executed. In 
the register, lllod in Nov., 1837, A. *8 
name appeared as having ceased to bo a 
partner, & it was omitted In tho annual 
register of shareholders filed in the years 
1838, ’39, *40, '41, & ’42. In 1843 A.’s 
name was again repla(X}d on the register 
of shareholders, in piu^uanco, as alleged 
by A., of a fraudulent arrangement bo- 
twoou the bank &; B., in order to make A. 


liable. B. having obtained judgment 
against tho bank, sued out a scire facias 
thereon against A. as a shareholder. 
A perpetual injunction was granted to 
restrain B. from proceeding at law 
against A. upon the scire facias, & to 
restrain the bank from placing A.’s 
name on the next ensuing annual regis- 
ter. 

Banking Act, 1825 (c. 42), does not 
prevent a co. from buying up the shares 
of an individual member, & although 
they dispeuso with the form of transfer 
directed by tho Act, the sale will be bind- 
ing as between them & tho vendor. — 
Taylor v. Hughes (1844), 7 I. Eq. R. 
529.— IR. 

p. Notice of trust — Registration of 
transfer in breach of trust.] — Reap, bank 
(incorporated by 18 Viet c. 202) regis- 
tered an absolute transfer of its shares, 
which had boon executed by trustees & 
exors. imder a will to one of the residuary 
legatees, regardless of a provision in the 
will directing tho substitution of tho 
legatee’s lawful issue at his death, & tho 
transferee disposed of tho shares so as 
to defeat the rights of the issue : — 
Held : such registration, unless with 
actual knowledge of a brooch of trust, 
was not ^vrongful, having regard to s. 36 
of the Act. Circumstaucos which were 
Iield insufiQcient to affect the bank with 
knowledge of tho trusts sought to be 
enforced. — Simi’Son v. Molson’s Bank, 
118951 A. C. 270 ; 64 L. J. P. C. 51 ; 11 
R. 427, P. C.— CAN. 
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219 i. Debts due to hank — Bank's lien on 
shares.] — Held : the bank entitled to 
retain stock of an insolvent proprietor, 
for payment of debts due to the bauk by 
a CO. of which he was a partner, against 
tho trustee on bkpt. estate. — Hotciikib 
V . Royal Bank of Scotland (1797), 3 
Pat. App. 618, H. L.— SCOT. 

219 ii, Death of shareholder — Sums 

payable under reconstruction scheme,] — 
Sums pas’^ablo in respect of bank shares 
under a scheiue of reconstruction of 
the bank are debts duo by deceased 
under Administration & lh*obate Act, 
1890, 8. 97. — Master IN Equity v. Peak- 
son (1896), 75 Ii. T. 526, P. O.— AUS. 


q. Shares purchased on condition — 
Non-fulfilment of condition — Payment in 
instalments. 1 — Deft, subscribed for stock 
in pltf. bank on strength that pltfs. 
would open a branch at S. This pltfs. 
did, but diBcontinued It In a few mout.hs 
from lack of business. Tho stock was to 
be paid for in monthly instalments of 
410 per share, commencing thirty days 
after allotment, & continuing at Intor- 
vals of thirty days till paid : — Held : 
such an arrangement not ultra vires 
under Bank Act, ss. 37 & 38. — Farmers 
Bank V. Blow (1909), 13 O. W. R. 1041 ; 
18 O. L. R. 530.— CAN. 

8. Purchase of share — To bring ac- 
tion against hank.] — Pltf., in order to 
qualify himself to sue as a shareholder of 
a bank, purchased one share of the stock 
thereof, wliich he swore ho paid for with 
Ids own money & bought of his own 
motion, for tho purpose of testing tho 
legality of a transaction into which tlio 
bank was about to enter : — IleJd : pltf. 
liad a locus standi in et., although the 
cireu instances were suspicious. — Jones 
V. Imperial Bank of Canada (1826), 23 
Gr. 262.— CAN. 

t, Westmorland Bank — Liability of 
stockholders.] — Tho stockholders of i he 
above bank, by their charter, in addition 
to the liability of the stock held by tiiem 
for payment of the debts of the bank, are 
liable in their private & individual 
capacity for an amount equal to the sum 
of their stock. — McKenzie, WE.STMoii- 
LAND Bank Curator v. Wisnvicll (1869), 
12 N. B. R. (1 Han.) 511.— CAN. 

u. Liability for wages of employees — 
Employed by committee of shareholders. ] — 
Held : deft, sued jointly with otliers 
as a member of a coininitteo was not 
I'csponsiblo for tlie salary of a person 
employed by tho committee, under a 
joint-stock banking cliarter, prior to 
the time of his becoming a stockholder 
in tho bank, & a member of the com- 
mittee. — Minoate V. BURTON (1860), 
10 C. P. 60.— CAN. 

w. Rectification of register of members 
— Bill in cfjuity — Mandamus.] — The 
summarv process provided by 25 & 26 
Viet. o. 89, H. 55, for roctitlcation of the 
register of members, is not available in 
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the dividends of a shareholder who had overdrawTi 
his account, & he could not recover such dividends 
as money had & received to his use. — Hague v, 
Dandeson 0^48), 2 Exch. 741 ; 17 L. J. Ex. 269 ; 
154 E. B. 689. 

220. Payments to shareholders on 

transfer of business. ]— The articles of a bank pro- 
vided that the bank should have a permanent lien 
upon shares of members for money due from them to 
the CO. The bank being in liquidation , an agreement 
was entered into with another co. for the sale & 
transfer to it of the business & assets of the bank. 
The agreement provided that the purchasing co. 
should pay to each shareholder of the bank, who did 
not wish to take shares in the new co., £2 for each 
share he held in the bank. L., who held six hun- 
dred & five shares in the bank, & was at the time 
largely indebted to it, did not subscribe for shares 
in the new co., having shortly before executed an 
inspectorship deed under Bkpey. Act, 1861 (c. 134): 
— Held : the lien given by the articles on L.’s 
shares extended to the money whicli the new co. 
was to pay him for them under the agreement. — 
Re General Exchange Bank, Re Lewis (1871), 


6 Oh. App. 818 ; 40 L. J. Ch. 429 ; 24 L. T. 787 ? 
19 W. R. 791, L.JJ. 

Annotations : — Folld. Everitt r. Automatic Weighing Mochino- 
Co.. [1892] 3 Ch. 506 ; Re National Bank of Wales, 11899J 
2 Ch. 629, C. A. ; Hopkinson v. Mortimer, Harley, [1917] 1 
Ch. 646. 

See, also, No 213, ante. 


Sub-sect. 6. — Winding up. 

See, generally. Companies. 

221. Company formed & registered under Joint 
Stock Companies Act, 1856 (c. 47)— Not banking 
company — 1857 Act 6c Joint Stock Banks Act, 
1858 (c. 91).]— A CO., called “The District Sav- 
ings Bank,” was registered in 1858, under tho 
1856 Act, with limited liability, but was never 
registered under 1857 & 1858 Acts relating to 
banking cos., & its shares were of £1 each. Its 
objects were to receive deposits, to grant loans on 
security, & to conduct the business of emigration 
agents. Money could not be drawn out by cheques 
payable on demand, but could only be withdrawn, 
after notice, Sc the co. kept banking accounts, with 
two banks in London : — Held : ^ it w^ not a bank- 
ing co., & the Ct. of Oil. had no jurisdiction to make- 


respect to banks constituted under 
Banking Act, 1871, & tho remedy so 
readily provided under the English pro- 
cedure is attainable in Nova Scotia only 
by bill in equity, or, perhaps, in some 
erases by writ of mandamus. — Bank of 
Nova Scotia v. Smith (1883), 4 H. & G. 
146 ; reesd. on other grounds 8 S. C. R. 
358.— CAN. 

X, Bank books — Right of stockholder 
to inspect,] — A stockholder merely as 
such has no right to inspect the stock or 
other books of the bank, nor will tlie ct. 
grant a mandamus for that purpose, 
although they have tho power, unless 
some special ground be disclosed sufQ- 
<‘ieut to warrant it. — Re Bank of Upper 
Uanada V, Baldwin (1829), Dra. 55. — 
CAN. 

PART I. SECT 7, SUB-SECT. 6. 

y. Company formed under Joint-Stock 
Companies Act, 1844 — Registered under 
Companies Act, 1862 (c. 89) — Not un- 
registered company under Indian Com- 
panies Act, 1866 (X. of 1866).]— A joint- 
stock banking co., established by deed & 
Jloyal Chai-ter in England under 1844 
Act with agencies iu diflferent parts of 
tho world, & registered under 18G2 Act, 
but not xmder any Indian Act, having its 
principal place of business in London, 
though having a principal branch in 
(’alcutta in which the other branches in 
India are subordinate, is not such a co. 
us can be wound up as an *• unregistered 
CO.** under 1860 Act, but should be 
wound up by the Ct. of Ch., & an order 
of the Ct. of Ch. under 1862 Act winding 
up the CO. in England has the cITect of 
winding up all branches of the co. in 
India & elsewhere. — Re Indian Com- 
panies Act (1866), 1 Ind. Jur. N. S. 3:J5. 
— IND. 

z. Preliminary proceedings.] — l\ ind- 
ing-up Act (47 Viet. c. 39), bh. 2, 3, 
do not apply to banks, but an insolvent 
bank, whether in procc.ss of liquidation 
or not at the time it is sought to luring 
it under the Winding-up Act, must be 
wound up witli the preliminary proc4.‘ed- 
ings provided for by 45 Viet. c. 2.3, 
SB. 99 — 120, as amended by 47 Viet, c. 39, 
s. 2. — Moit V. Bank or Nova Scotia 
(1887), 14 S. C. R. 650.— CAN. 

a. Claim by hanking partner — Com- 
jilete solvency — Taking of acc(yunis .] — 
Though, on general principles, the claim 
of a parmer c^aiust a joint banking 
concern must, in course of winding-up 
proceedings, bo postponed to those of 
outsiders, there may be cases in which 
the complete solvency of the bank is 
admitted d *a i>aitner might sue, like 


any other customer, for tho taking 
separately of his private account as a 
customer & for the recovery of the 
halauee found standing to his credit. 
Relief in such a case will only bo refused 
when a partial account will w'ork in- 
justice to tho. other partners. — Mohaheo 
Prosad Sahit 1?. Oajadhar 1*R08AD 
Sahu (1912). 16 C. W. N. 897.— IND. 

b. Holder without notice of breach of 
trust — Liable to coniritnite.) — Re On- 
tario Bank, Barwick’s Case (1911), 19 
O. W. R. 686 : 2 O. W. N. 1352.— CAN. 

c. Transfer ultra vires — LiahilHy to 
contribute,] — H., having been placed on 
the list of contributories, appealed on 
the grouDd that the transfer of his 
shares was a fraudulent transaction, in 
view of R. S. C., c. 120, s. 45, since the 
bank was trafficking in its own shares 
for the purpose of enhancing the market 
Iirico of its shares, & t ook applL’s notes 
in payment for his slian's, undertaking 
not to cnfor<-’e them, but to deliver thorn 
up upon a resale being effected, which 
truusactions w<*re ultra vires of the bank : 
— Held : no defence as against the 
liquidators, who represented the credi- 
tors as well 0 8 tho bank. — Re Central 
Bank, ,T. I). He.vdkrson’s Case (1889), 
17 O. R. 110.— CAN. 

d. Calls — Offer in compensation — 
Claims against bank purchased after 
urinding up A — A shareholder of a bank 
cannot offer in compensation of culls on 
stock after its suspension claims against 
the bank winch ho has purchast^d since 
the siispcnHion. — Gn.MAN v. Court 
(1882), 13 R. L. 619. — CAN. 

e. DeposU .] — A depositor 

who is also a shareholder of a bank in 
liquidation under Banking Act & whicli 
was insolvent when it Bijsi»ended pay- 
ment, is not entitled to offer tho amount 
of his deposit in compensation of calls 
made upon his slock by the liouidators 
under tho double liability clause of 
Banking Act (34 Viet. c. 5), s. 58. — Ex- 
rqiANGK Bank v, Burland (1885), 8 
L. N. 18.— CAN. 

g. Invalid acquisition of shares — 
Liability of holder to contribute.] — A pro- 
missory note given by a Puhscrii>er for 
bank shares for the 10 per cent, required 
by Bank Act to lie paid in money is not 
a compliance with the stat., & such sub- 
scriber does not validly acquire any 
shares & is not liable as a contributory in 
winding-up proceedings. — Re Central 
Bank, Rx p. Burk (1890), 30 C. L. T. 
343.— CAN. 

h. Crown* 8 right to priority.] — Tho 
Crown is bound by the two Codes of 


Lower Canada & can claim no priority 
except what is allowed by them. Being 
an ordinary creditor of a bank in liqui- 
dation, ft is not entitled to priority of 
payment over their other ordinary 
creditors. 

By tho true construction or Civil 
Procedure Code, art, 611, tho intention 
of the Legislature was that “ In tho 
absence of any special privilege, tho 
Oown has a preference over nn- 
privilogcd chirographic creditors for 
sums due to it by deft, being a person 
accountable for its money.*’ — EzciiANaR 
Bank of Canada v. R. (1886), 11 App. 
Cas. 157 ; 55 L. J. P. C. 5 ; 54 L. T. 
802, P. a— CAN. 

Acceptance of dividends — 

R diver. ] — Held : ( 1 ) the Crown claimi ng 
as a simple contract cnulitor had a 
right to priority over other creditors of 
equal degree ; (2) t he Crown had not 
waived its right to be preferred by tho 
form in wdiicli tho claim was made, & 
by tho occeptanco of two dividends. — 

R. r. Bank of Nova Scotia (1885), 11 

S. C. R. 1.— CAN. 


m. Not applicable to deposit of 

suitor's money by Master in Equity .] — 
Money hold by the Master in Equity 
under an order of tho ct. in an adminis- 
tration action, tk. placed by him upon 
[leposit receipts in a bank under an 
order made in the action, does not con- 
stitute Hucli money CVo%vn money, so a.s^ 
to entitle the Crown to priority over tho 
other creditors of tho bank in wlntBng- 
up proceedings. — R. v. Bank of Vio- 
rriTiTA (1895). 21 V. L. R. 32. — A US. 


n. Not applicable to deposit by 

receiver appoint^ court .] — Where 

money has been deposited in a bank by 
a receiver appointed by the ct. in an 
action, tliis does not constitute such 
money Crown money, so as to entitle 
tho CroAvn to priority over other credi- 
tors of tho bank in winding-up pro- 
coedingH. — McMeckan v. Aitken 
(1895), 21 V. L. R. 05.— A US. 


P. 


— As against holders of bank 
The holders of notes of on 


'notes.] — . ^ , 

insolvent bank, being accorded a special 
privilego by 43 Viet. c. 22, s. 12, take 
precedence of the Crown. — R. v. Ex- 
niANGE Bank of Canada .^(188^), 
M. L. R. 1 Q. B. 302 ; 9 L. N. 13() ; 

see (1886). 11 App.Cas. 157,atp. 1^9, 
11. L.— CAN, 


Deposit with Minister of 

Finance — Whether money of Crown.!— 
The Crown's right to payment In full 
of a claim against tho assets of an insol- 
vent bank In priority to all other crodi- 
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^ order for winding it up. — Be District Savings 
Bank* Ltd., Ex^p, Coe (1861), 3 De G. F. & J. 335 ; 
31 L. J. Bey. 8 ; 6 L. T. 666 ; 10 W. R. 138 ; 45 
B. R. 907, L.JJ. 

222. Stoppage of payment — Fresh registration — 
Voluntary winding up-^rder by court.] — In 1836 
a joint-stock banking co., having a capital of fixed 
amount, divided into shares of fixed amount, was 
•constituted under 1826 Act by deed of settlement. 
It carried on business on Aug. 17, 1857, when 
1867 Act was passed, but on Nov. 26, 1857, it 
stopped payment. At a meeting of the co. held 
on the 26th of the following month it was resolved 
that the co. should be registered under 1857 Act, 
& such registration was accordingly effected on 
Dec. 30, 1857. At a subsequent meeting of the 
<Jo., held on Jan. 22, 1858, it was resolved that 


the CO. should be forthwith dissolved under the 
provisions of its deed of settlement, &; that it 
should be voluntarily wound up, & liquidators for 
that purpose were appointed at that meeting ; — 
Held: (1) notwithstanding the co. had stopped 
payment before it was registered, it fell within 
1857 Act, & the ct. had power to make an 
order approving of such voluntary winding up ; 
(2) in the circumstances an order should be made 
for winding up by the ct. — Re Northumberland 
& Durham District Banking Co. (1858), 2 De G. 
& J. 357 ; 31 L. T. O. S. 107 ; 4 Jur. N. S. 419 ; 
6 W. R. 527 ; 44 E. R. 1028, L.JJ. 

Annoiaiions : — ^Refd. lie Nassau Phosphate Co. (1876), 24 
W. H. 692. Mentd. Hill v. Hill (1880), 35 W. R. 137 ; lie 
National Debenture & Assets Corpu. (1893), 39 W. K. 707, 
C. A. : Young V. South African & Australian Exploration 
& Development Syndicate (1896), 44 W. R. 609. 


tAirs is not Interfered with by Bank Act 
<R. S. C. c. 120), 8. 79, giving note- 
holders a first lien on sucli assets, the 
•Crown not bcin^r named in such enact- 
ment. 

An insurance co., in order to deposit 
$50,000 with the Minister of Finance & 
receive a licence to do business in 
Canada accordinir to Insurance Act 
<R. S. C. c 124), deposited the money 
in a bank & forwarded the dcpo.sit rc- 
<x*ipt to the Minister. The money in the 
bank drew interest, which, by arranffo- 
ineiit, was received by the co. The 
bank having failed, the ^rovt. claimed 
payment in full of this money us money 
Alcpositcd by the Ci'own : — 7/e.W .* it 
was not the money of tlie ('rown but 
held by the Finance Minister in trust 
for the CO., & it was not subject to tlie 
l)reroj?ative of payment in full in 
priority to other ijrtMlitors. — M aiutimb 
Bank v. II. (1889), 17 S. C. 11. 057.-— 
CAN. 

s. Statutory liahility of directors — 
Recovery of. \—JIcld : the liability of 
■directors provided for by 21 Viet. c. 2, 
«. 24, could n<»t bo recovered from the 
directors by the trusLu'S in insolvency of 
the bank. — CoMMKuriAn Bank Thus- 
TKKR r. ITlTS (1890), 7 Nfld. L. II. 888. 
— NFLD, 

t. Irreyuhirities in transfers — Holders 
oannot plciul. \ — After a wiiidingr-up order 
has been made, it is too lute for holders 
of shaves, entered as such in the books 
of the bank, to escape liability by show- 
inj? irregularities in transfers to more or 
less remote i)n*dee(*ssors in title . — lie 
Ckntual Bank of Canada, Home 
Savings & Loan Company’s Care 
(1891). 18 A. K. 489.— CAN. 

u. Liquidators — Who inay he ap~ 
pointed .] — In the liquidation of a bank 
■case the jiidKe appointed liquidators 
from unioiiK the nominees of the credi- 
tors, one of them being a bank : — Held : 
there w'as nothimr in Wiiidinff-np Act 
requiriuB both c-ndltors & shareholders 
to be ropres('uU*d on the board of liqui- 
dators ; He a bank mijfht be appointed 
liquidator. — F ohsvtii v. Bank of Nova 
8uotia. lie Bank of Liverpool (1890), 
18 S. C. R. 707 ; Cam. Cas. 209.— CAN. 

V. Revocaiion of appointment — 

Ry court .] — The ct. has power to revoke 
the appointment of lUiuidaLirs of a 
bank in liquidation & to reidaco them, 
upon the iutorvention of interested 

J parties, but, before granting the motion 
or the ro<!all of a liquidator, it will 
order a inectinff of the shareholders to 
bo called the creditors of the bank to 
give their opinions upon the contents 
of the petition. TJie ct. may relieve a 
liquidator, upon the intervention of 
creditors, & when it is shown that tlie 
liquidators are not In accord & that 
there Is no harmony arnonj? them in 
the liquidation of the bank’s alfairs. — 
Oloyv^s r. Darling (1884), 10 R. L. 
649.— CAN. 

w. Transfer of security under 

Bank Act, s. 88 — Liability for wages of 
employees.} — Where a liquidator takes a 


transfer from a bank of security hold 
by them uuder Bank Act. s. 88, tlie 
wages in respect to wliich the employees 
are entitled to priority are, under 
Winding-up Act, s. 70, such as have 
accrued to them during the tliree months 
next previous to the date of the wind- 
ing-up order, but where the liquidator 
does not take over such security & the 
bank realise their security, they must, 
under Bank Act, s. 88 (7), treat the 
wages of the employees to the extent 
of three months, independent of the 
date when they accrued, as a prior 
charge to their own claim. — lie Alberta 
Ornamental Iron Co & Imperial 
Bank, U9171 1 W. W, R. 120.— CAN. 

X. Officers' provideni fund — Right to 
return of .suhscrijitioifis.] — A bank ollicial, 
who has paid subscriptions to a guaran- 
tee fund on the express agrt^cment that 
(he fund is to be for the benefit of the 
officers & not of tlio bank, is entitled to 
be repaid the amount of subscriptions 
paid by liim upon the bank going into 
Iniuidation. — lie Commercial Bank op 
80UT1I Aui^tr\t.ta (IN Liquidation), 
Ex p. R. S. Young (1886), S. A. L. R. 01. 
—A US. 

z. Available to relieve double 

lialnlity.] — Held: the officers’ pension 
fund of the above bank should go to the 
relief of the shareholders uuder double 
lialiility. — lie Ontario Bank (Pension 
Fund) (1913), 25 O. W. R. 99 ; 5 

O. W. N. 134; afjd. (1914), 19 D. L. K. 
.512 ; 30 O. L. R. 350 ; 50 W. N. 095.— 
CAN. 

a. Enforcing double liability — Parties. ] 
— Held : the trustees of the bank of 
Upper Canada were necessary parties to 
a bill by creditors to enforce the double 
liability of sharehoIdei*s. — Brooke v. 
Bank of Upper Canada (1870), 17 Gr. 
301. — CAN. 

b. Bank organisation irregular — 

Effect upon jiosition of shareholder .] — 
lie Farmers Bank. Lindsay’s Case 
(1910), 9 U. W. N. 408 —CAN. 

c. Bank of Prince Edward 

Island -Effect of 35 d' 30 Viet. c. 23.1— 
Morris v. LignoATORs Bank of 

P. E. 1., Cass. Dig. (2nd ed.) 68. — CAN. 

d. Stock held as collateral se- 

curity.] — A savings bank holding stock 
of an insolvent bank as collateral se- 
curity is not liable as a stockholder for 
the double liability. — E.vciiange Bank 
OF Canada r. Montreal City & Dis- 
trict Savings Bank (1885), 30 L. C. J. 
S,-) ; 2 M. L. R. 51 ; affd. 6 M. L. R. 
19(;.— CAN. 

f. Shares of infant — Ratification — 

A egu icsccncc. ] — lie So vereig n Bank, 
(fi. ARK’S Case (1916), 9 U. W. N. 279, 
328, 402.— CAN. 

h. Set-off — Debt to contributor — 
Double Tiability.] — A contributory of an 
iiiBolv<*nt bank who is also a creditor 
caiiiiot set off the debt duo to him by the 
bank against calls made in tlie course of 
windiug-up proce<‘dings in respect of the 
double liability imposed by Bank Act. — 


Maritime Bank v. Troop (1889), 10 
fc5. C. R. 456.— CAN. 

j. .] — A contributory 

under Winding-up Act is entitled to set 
off a deposit account against a oiaim 
made against liim under the double 
liability clause of Bank Act. — lie 
Central Bank, Ex p, Harrison & 
Standing (1888), 30 C. L. T. 271. — 
CAN. 

k. Claims of contribulories.] — 

Winding-up Act (45 Viet. c. 23), as. 75, 
70, in respect to claims acquired by con- 
tributories within thirty days of wind- 
ing-up proceedings for use as a set-off, 
ouly apply to actions against a contri- 
butory when the debt claimed is due 
from the person sued in his capacity as 
contributory. — Ings v. Bank of P. E. i. 
(1885), 11 «. C. R. 205.— CAN. 

l. Claims acquired before petition 

presented.] — A debtor of a bank, wliich 
is being wound up mider Winding-up 
Act (R. S. C., c. 129) is entitled to set 
off against a debt due by him to the 
bank prior to the commencement of the 
winding-up proceedings, a liability of 
tho bank acquired by liim before the 
presentation of the petition for the 
winding up, oven though acquired by 
him for that purpo.se af1x*r tho bank had 
suspended payment, & with a knowledge 
of that fact ; but such right of set-off 
does not exist in respect to claims ac- 
quired after tho presentation of the 
petition for tho winding up. — Maritime 
Bank r. Robinson (1887), 26 N. B. It. 
297.— CAN. 

m. Authorily of receivers — Enforce- 
ment of claims against sharehold^s .] — 
Tho re(K}iver8 & liquidators of the bank 
have no authority under Winding-up 
(Union Bank) Act, 1895, to enforce pay- 
ment of claims under the Act to amend 
Incorporation Act, 1855, s. 5, against 
tho shareholders as “ contributories,” & 
the ct. has no jurisdiction to settle the 
list. — Union Bank of Newfoundland, 
WiNiUNG-UP (1896), 7 Nfld. L. R. 862. — 
NFLD. 

p. Powers of curator under Winding- 
up Art, It. S. C., 1906 — N oiice of applica- 
tion for winding up camwt be waived .] — 
Re Farmers Bank (1910), 17 O. W. R. 
964 ; 2 O. W. N. 623 ; 22 O. L. It. 556. 
—CAN. 

q. Executors — Contingent liability .] — 
A testator died possessed of bank stock, 
which his oxors. allowed to remain un- 
disposed of, & received the dividends. 
Under tlio hank charter the stockholders 
were individually liable for the payment 
of the debts of tho bank in proportion 
to the stock they held. About t wo yeai's 
after the death of testator, the bank was 
wound up imder 27 Viet. c. 44, & a call 
made on tho exors. as contributories : — 
Held : they wore liable in their repre- 
sentative capacity, & payment of legacies 
under the will could not be allowed 
against their contingent liahility to calls 
under the charter. — M(’K enzik v. King 
( 1871), 13 N. B. R. (2 Han.) 489.— CAN. 

r. Scheme of arrangenveni — Rights o f 
corporation d> trustee depositors.] — Re 
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Sect. 7 . — Private and joint- stock and chartered 
hanks: Snh-sect. 6. Sects, 8, 9 10. Sub- 

s ect. 1.] 

223. Liability to contribute — Estate of deceased 
member.] — A., the proprietor of shai’es in a joint- 
stock banking co.. died ; his extrix. produced the 
probate of his will, & for more than three years 
received the dividends which accrued on the shares, 
giving receipts for same as extrix.^ By the deed 
of settlement of the co. it was provided that until 
certain acts were done constituting the exor. of a 
deceased member or purchiiser of deceased 
member’s shares a partner in tlie co., the estate 
of deceased member should remain liable. On 
winding up the co. : — Held : in the absence of any 
proof that the extrix. had done any acts consti- 
tuting her a member of the co., the estate of 
deceased partner was liable to contribute, the 
name of the extrix. ought to be placed on the list 
of contributories in her representative character. — 
Pe North of Engla^jd Joint Stock Banking Co., 
Fx p, Gouthwaite (1851), 8 Mac. G. 187 ; 20 
L. J. Oh. 188 ; 16 L. T. O. S. 337 ; 15 Jur. 137 ; 42 
E. R. 232. 

Annotations: — Expld. Jie Joint Stock Cos. Winding-up Acts 
1848 & 1849, & lie Iloyal Bank of Australia, Ex p. Robin- 
son’s Exors. (1855), 26 L. T. O. S. 175 ; Baird’s Case (1 870), 
5 Ch. App. 727, n. Reid. Heward v. Wheatley (1853), 3 
Be G. M. & G. 628, L..IJ. ; Houldsworth v. Evans (1868), 
L. R. 3 U. L. 263, 11. L. 

224. Members paying off liabilities — Right to 
contribution from fully paid up shareholders.} — A 

bank stopping payment, some of the shareholders 
paid the balances belonging to customers. There 
being a clause in the deed of settlement that the 
shareholders should be interested in the profits & 
liable for the losses in proportion to the amount of 
their shares, & calls having been paid to the full 
amount of the shares, the master, in winding up the 
(concern , declined to make a further call, because the 
full amount of the shares had been paid up. On 
appeal by a shareholder, who had paid off the 
balances to the customers : — Held : t he master 
was wrong, the amount of the share being only 
limited to subscription A not contribution, & the 
master must administer the equities as if it w'ore a 
suit in that ct. — He Marylebone Joint Stock 
Bank (1856), 25 L. J. Ch. 650 ; 28 L. T. O. S. 57 ; 
4 W. R. 535. 

Annotation: — Distd. Tic Brampton & Longrto^Ti Ry, Co., 
AddiBon’s Case (1875), L. R. 20 Eq. 620. 

225. Purchase of new shares — Fraudu- 

lent reports of directors.] — The chai’ter of a 
hanking co. empowered Uie directoi’s to incroa.se 
the capital by the is.suc of new shares of £100 
each, but not by le.ss tlian £10,000 at a time, 
A it was provided that the additional capital 
(hM'ived from such new shares should not be pub- 
lished & declared as a portion of the capital of the 
CO. till the Board of Trade was satisfied that the 
whole amount of the increase of capital from time 
to time determined on had been subscribed for the 
.shares issued, at least £50 per share paid up, & a 
supplementary deed executed by the persons 
taking the shares. An issue of two thousand new 
shares was determined upon, the subscribers to be 
entitled to £5 per cent, interest on the sums paid 
by them until they had paid up £50 per share, &; 
afterw^ards to participate in dividends. M. took 
some of them, paid up £50 jier share, & executed a 
supplementary deed, obtained certificates of shares 
& received interest, but only a small part of the 


two thousand shares was over subscribed for. The 
sums received in respect of them were entered in 
the reports under the head of liabilities : — Held r 
M. was a shareholder liable to be placed on the list 
of contributories, & not entitled to rank as a 
creditor for what lie had paid. 

The directors of a co. from time to time made to- 
the general meetings of shareholders & printed Sc 
published false & fraudulent reports of the affairs 
of the co. There was nothing to sliow that the 
shareholders were aware of the falsehood of these 
reports. An issue of new shares being made, M. 
was induced by these reports to take some of them : 
— Held : notwithstanding the fraud, he was liable 
to be placed on the list of contributories. — Re 
Royax British Bank, Mixer’s Case (1859), 4 De 
G. & J. 575 ; 28 L. J. Ch. 879 ; 1 L. T. 19 ; 7 
W. B. 677 ; 46 E. B. 223, L.C. & L.JJ. 

Annotations :~FoVLd. lie National Assoo. & Investment 
Assocn. (1862), 6 L. T. 118. N.F. lie Life Assocn of 
England (1865), 5 New Rep. 352. Refd. Western Bank of 

Scotland v. Addie, Addle v. Western Bonk of Scotland 
(1867), L. R. 1 Sc. & Div. 145, 11. L. fst^ouana 

226 . Illegal commencement of business.] — A 

joint-stock banking co. commenced business, con- 
trary to 1844 Act, s. 5, before one-half of the 
capital was paid up. On motion by a contributory 
to dLscharge an order for a call made under an 
order for winding up the co. : — Held: notwith- 
standing such illegal commencement of business^ 
the contributory was liable. — Re London Sc 
Eastf^rn Banking Corpn., Ex p. Long worth’s 
Executors (1859), 29 L. J. Ch. 55 ; 1 L. T. 504 - 
6 Jur. N. S. 1, L.C. A L.JJ. 


227. Secured creditors — Customers of Cheque 

Bank — Holders of ** outstanding cheques.*’] 

Customers of the Cheque Bank, who at the date of 
the winding up of the bank held cheques of the 
bank not filled up or signed by them ; — Held : 
secured creditors of the bank as the hold(‘rs of “ out- 
standing cheques” within the trust deed of the 
bank. — Re Cheque Bank, Ltd. (1901 ), 18 T. T^. R. 8. 

228. Balance at bank.] — Customers of 

the Cheque Bank, who at the time of the winding 
up of the bank had exhausted their supply of 
cheques, but had drawn them for less than the 
limit perforated on the cln^ques, thus having a 
balanc(j to their credit at the bank : — Held : not 
secured creditoi*s of the bank under the trust deed 
— Re Cheque Bank, Ittd. (1901), 18 T. L. R. 22.* 

229. Joint & several note of directors— Individual 
liability in winding up — Stay of action.]— Deft., a 
director & shareliolder in a joint-st,ock co., together 
witli three others, made the following promissory 
note ; “ We, the Directors of, etc., for ourselves- 
A the other shareholders jointly & severally pro- 
mise to pay to W,, or bearer, on, etc., the sum of, 
etc., for value received on account of the co.” 
Signed, “ A.B., C.D., E.F., Directors.” Deft, 
having been sued thi^reon in his individual charac- 
Ut : — Held : the case did not fall wit bin Joint 
Stock Cos. Winding Up Act, 1848 (c. 45), s, 73, Sc 
there was rm ground for staying the action until 
pltf. should have proved his debt before the master 

appointed to wind up the affairs of the co 

Penkivil V. Connell (1850), 5 Exch. 381 ; i Y 
M. A P. 398 ; 19 L. J. Ex. 305 ; 15 L. T. O. S. 207 • 
155 E. R. 166. ^ , 


Annotations , 

IT' It, Tj 1 


“Apprvd. Maclae v. Sutherland (1854), 3 
Reid. LlnduB v. Melrose (1858), 27 L. J. Kx. 


230. Liability of manager to attend & be ex* 
amlned — Contributory's account.] — Under Coe. 


CommercialBankof Australia (1893), Savings Bank, a creditor of the Joint bank had suspended pending reconstruo- 
19 V. L. R. 333. — ^AUS. slock hank, applied to the ct., on grounds tlon -//eZd .• such an order would bo 

of public Interest, for on order for pay- prejudicial to the public interest. — Re 
t. Suspension pending reconstruction nient into a bank of the moneys that had Australian Joint Stock Bank, Exp 
— Moneys in hands of provisional li^i' come to the hands of the provisional Savings Bank of New South Wales 
daior — info l/anfr.]- The N.S.W. 1 iquldator of the Joint-stock bank, which (1893), 14 N. S. W. Eq. 71. — A US. 
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Act, 1862 (c. 89), s. 115, the manager of a bank, 
where a contributory has had an account, is liable 
to attend & be examined, & to produce any books 
& documents relative to such account. — lie Con- 
tract OoRPN., Druitt’s Case (1872), L. B. 14 
Eq. 6. 


Sect. 8.— FOREIGN AND BRITISH OVERSEAS 

BANKS. 

See Companies. 


Sect. 9.— UNLAWFUL BANKS. 

231. Building society — Carrying on business of 
banking — lA/inding up — Distribution of assets.] — 

A building society formed in 1851 under Building 
Societies Act, 1836 (c. 32), & euipowered by its 
rules to borrow to an unlimited extent, star*ted & 
developed a banking business. In 1911 the society 
w^as ordered to be wound up & questions of priority 
aT'ose between the outside creditors, the unad- 
vanced shareholders, &; the bank customers on 
current &: deposit account (for convenumce called 
the depositors). The assets wctc insufficient for 
]3ayment of all claimants in full, but were more than 
sufficient for payment of the outside creditors & the 
shareholders: — Held: (1) the carrying on of the 
banking business was ultra vires : (2) the depositors 
u'ere not entitled to recover money paid by them on 
an ultra mres contract of loan on the footing of money 
liad received by the society to their use ; (3 ) the 
MiSsets remaining after payment of the outside 
creditors must be taken to represent in part 
moneys which the depositors could follow, as 
having been invalidly borrowed, & in part moneys 
which the society could follow, as having been 
wrongfully employed by its agents in the banking 
business, &, subject to any application by any 
ifulividual depositor or shareholder with a view to 
tracing his own money into any particular ass(d, 
ik to the costs i>f the liquidation, ought to be dis- 
tiibuted pari pasftu between tlie depositors & the 
imadvanced shareholders according to the amounts 
nvspectively credit.ed to them in the books of the 
society at the commencement of the winding up ; 
(4) the riglit to follow money was not confined to 
(%ases where there was a fiduciary relationslup. — 
SINCT.ATU V, Brougham, [1914] A. C. 398; 83 

L. .1. Oh. 465 ; 111 L. T. 1 ; 30 T. L. K. 315 ; 58 


Sol. .To. 302, H. Tj. ; varying S. C. nom. 
Re Birkbeck Permanent Benefit BuildinO' 
Society, [1912] 2 Ch. 183, 0. A. 

Annotations : — Consd. Brougham r. Dwyer (1913), 108 
li. T. 504 D. C. Refd. Kensington 8c Knightsbridge 
Eloclric Ligliting Co. v. Netting Hill Electric Lighting 
(^o. (191 S), 87 L. J. K. B. 565. Mentd. Leslie v, . hoill,. 
11914] 3 K. B. 607, C. A. ; Koscoe v. Winder, i'1915j 1 Ch, 
62 ; Hammorton n. Dysart, [1916] 1 A. O. 57, H. L. ; 
John V. Dodwoll, [1018] A. C. 563, P. C. 

generally, Building Societies. 

232. Industrial society— Carrying on business of 
banking — Illegal loans.] — An industrial society^ 
formed & registered under Industrial & Provident 
Societies Act, 1862 (c. 87), had by its rules, when 
founded, power to obtain loans on the security of 
bonds & subject to certain formalities. In 1877 
the society passed a rule that money should not 
be received on deposit. Notwithstanding those 
rules the society had from time to time received 
loans on deposit without any bond, & had entered 
such loans in a book in the form of an ordinary 
banking book. The deposits were added to & 
withdrawn from at will, & carried interest. In 
1887 the socety i)assed a rule purporting to render 
the loans valid, & to make them a first charge 
\ipon the assets of the society. On a petition by 
t.he liquidator of the society for directions as to the 
dist ribution of the assets : — Held : (1) the rule of 
1887 was invalid & not binding on the society ; 
(2) the society, by taking loans on deposit in the 
manner it had done, had in reality carried on the 
business of a banker as prohibited by s. 3 of the 
above Act & by Industrial & Provident Societies 
Act, 1876 (c. 45), s. 10 (2), (3 ). — Re Bottomoatb 
Industkl\l Co-operative Society (1891 ), 65 
L. T. 712 ; 56 J. P. 216 ; 40 W. R. 139, D. C. 

Annotation: — Refd. Birkbock Permanent Benefit Bldg. 

Soc... [1912] 2 Ch. 183, C. A. 

See, generally, Industrlal, Provident, & 
Similar Societies. 

See, also, Nos. 97, 125, 221. 


Sect. 10.— OFnCIALS OF BANKS. 

Sub-sect. 1. — Manager. 

233. Indorsing bill per procurationem for accom* 
modation — After stoppage of bank — Notice to 
holder.] — B., the managtT of a banking co., had a 
limited authority to indorse, etc., bills of exchange 


PART I. SECT. 10, SUB-SECT. 1. 

u. “ Manager ” — “ Officer ** — Act No. 
.’)57, ff. 13.1 — The word “ manager ” in 
the above Hoot, means, witli reference i o a 
banking eorpii.. either the head manager 
at the head ofllee wherever aitnat^, or 
the manager of the branch ])ank at 
whlcli the debt ia due. An inspector in 
Melbourne, of a bank having ita liead 
office in New South Wales is only an 
“ oifleer ” within tliat sect., &, if ho 
make the affidavit of renewal of a bill of 
sale, must depose of his own knowledge 
to the facf.8. — Bank of New South 
Walks v. Jones (1878), 4 V. L. H. 253. 

w. AssistarU manager — ** Officer ** — 
:^t(Uuie of Trusts (No. 234), s. 88.] — D., 
assistant inanaTcr of a bank, was prose- 
cuted under the above sect, for that ho, 
being an “ officer ** of a body corporate, 
made a false entry with intent to 
defraud : — Held : (1 ) D. was an officer 
of the bank: (2) he was properly 
charged as an ** officer *’ as the sect, did 
not only apply to “ public officers,” the 
word ” public ” having been inadver- 
tently inserted in the sect.- — R. v. 
DRAi’KU (1870), 1 V. L. R. 118. — A US. 

X, Branch manager — Authority as 
such .] — Where a bank places a person in 


the position of manager of one of its 
branches it must be taken, as betw’oen 
tlio bank & the public, to have clothed 
him with all sueli powers as its agent, as 
by the common practice of banks are 
bestowed upon tlie manager of such a 
branch, & wliich the public generally 
& evtwy jKirson dealing with the bank 
through such agent has a right to assume 
such agent possesses, in the absence of 
any notice or limitation of such powers ; 
but such manager is not held by the 
bank as author. 8'*d to make it liable t‘ r 
th<‘ personal debts of its ag *nt, or to 
engag ■ its cr. dit in furtherano * of his 
personal business — Mackintosh r. 
Bank of New Buunswick (1913). 13 
E. L. R. 249 ; affd- l-» D. L. R. 375; 42 
N. B. R. 152.— CAN. 

y. .] — H. assigned to defts., 

as security for repayment of borrowed 
money, a chattel mtge. Afterwards a 
lease of lands to H. w’as oxocuti^d by 
pltfs. which contained a clause to the 
effect that the chatUd mtge., subject to 
dofts.* prior daiin, should stand as a 
security for repayment of $300 lent by 
pltfs. to H. The lease was deposited 
wif.h defts. at their branch, & J., the 
manager of the branch, on his attention 
being specially caUed to the clause, 


assured pltfs. tiiey would be protected : 
— Held: (1) (IIviivkn, C.J.) the as- 
surance was -within the scope of J.’s 
authority, for, although pltfs. were 
strangers to the bank, the transaction 
was one connected with & partly for tho 
benefit of customers of the bank ; 
(2) (Stitakt. j.) defts. were not liable, for 
the agreement made by J was not with- 
in the scope of his authority. — A ui.d v. 
Traders? bank (1910). 16 W. L. R. 24 ; 
3 Alta. L. R. 263— CAN. 

z. Acts of officers — Banking company 
cannot ple/ul ignorarute.] — A banking co. 
are not entitled to plead ignorance of the 
actings of their own offic.erR. — Drum- 
mono v. Thomson’s Tui stek^ (1834), 
7 Wils. & S. 564, H. L.— «COT. 

a. .1 — City 8c District 

Savings Bank v. Jacques Cartter 
Bank (1886), 30 L. C. J. 106.— CAN. 

b. Acceptance of che^ie — Payable on 
future dates.] — C., president & manager 
of tho E. bank, accepted cheques of G. 
as good on certain future dates, 8c signed 
tho acceptances ‘‘ T. C., president,” & 
these che(iues G. discounted with the P. 
bank. Affer the E. bonk stopped pay- 
ment the I\ bank presented tne cheques 
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Bankers and Banking 


Sect. 10. — Officials of banka : Suh-aect. 1.] 

for the business of the bank. The bank stopped 
payment, & B. afterwards indorsed a bill for the 
Accommodation of the drawer in the same form as 
all bills of exchange were usually indorsed, etc., 
by tlie bank, thus, “ p. p. N. & T. Joint-Stock 
Banking Co., B. Manager ” : — Held : the indorse- 
ment per pro. was notice to a party receiving the 
bill that B. professed to act under an authority 
from the bank, & a party taking the bill should 
ascertain that B. was acting within the terms of his 
authority. — ^Alexandeb v. Mackenzie (1848), 0 
0. B. 760 ; 18 L. J. C. P. 94 ; 12 L. T. O. S. 175 ; 
13 Jur. 346 ; 136 B. R. 1449. 

Annotations y— -Apld. Grant v. Nonvay (185JI), 20 L. J. C. P. 


: IN. oo-t, ruuu. OWUftK t'* -HHIAUOU v-touA/, \j. xj. jl',, u, 

373. Refd. CharlcB r. Blackwell (187 7), 2 C. P. L). 151, t’. A. 

SeCf nowy Bills of Exchange Act, 1882 (c. 61), s. 25, 
generally y Biixs of Exchange, Pbomissoby 
Notes, & Negotiable Instruments. 

234. Engaging In trade — Granting himself accom- 
modation by bank — Necessity of full disclosure.] — 

A manager of a bank is not entitled to grant him- 
■self the same accommodation in respect of his 
separate trade which he might obtain from an 


independent banker, & it would be necessary for 
him, in order to sustain any such transaction, to 
show that he had brought the whole circumstances 
most fully & fairly before the directors. It is not 
enough to show merely that he had not concealed 
anything. If he could show that he had so brought 
the circumstances to their knowledge, or that the 
directors had sanctioned the proceedings subse- 
quently, such a proceeding might, however, be per- 
mitted to stand. — Gwatkin v. Campbell (1854), 1 
Jur. N. S. 131. 

235. Fraudulent misappropriation by — Liability of 
bank.] — The local manager of a branch bank, while 
engaged at the bank, suggested to a lady, who had 
a deposit account, that higher interest might be 
obtained for her money if she purchased two houses 
for a sum which would pay off a mtge. held by a 
third person upon them, & also a lien held by the 
bank. ^ She assented, & gave him her deposit note, 
for which he gave her a fresh deposit note for the 
difference between the amount oi the former note 
& the purchase-money, & retained the residue for 
the purpose of making the investment. Tiiis 
money the local manager appropriated to his own 
use, the bank refused to bear the loss : — Held : 
they were liable, the jury having found that the 
manager intended induced the lady to believe 
that he was acting as the agent of the bank, & also 


which w’cro duly protested : — Held : E. 
bank liable for the acceptance by their 
president & manager of cheques dis- 
•counted by P. bank in good faith & in 
.due course of business. — ExniANaK 
Bank of (Linada v . Pkople’s Bank, 3 
M. L. R. 232 ; 10 L. N. 362.— CAN. 

d, To deliver to atiotlier customer 

■on happening oj event. 1 —A liaiik manager 
is not acting without the scope of ills 
authority in accepting the cheque of a 
•customer to deliver to another customer 
on a particular day or on the happ<‘uing 
of a specified event. — G kie^t? t*. Mol- 
80N8 Bank {1885), 8 O. R. 162. — CAN. 

I. Estoppel of haiik.] — Tlio M. 

Bank had by its manager acce*pted 
•cheques dra^^^l on it by the O. Bank, 
which had deposited them in the N. 
Bank, receiving consideration therefor, 
& the cheques on prestmtation \V(‘r«} 
refused & protested ; — Held : the M. 
Bank could not refuse its acceptance 
thus made, & was bound to giiaranUH’ & 
protect the C. Bank from all loss thcre- 
imder. — L a Banque Nationale r. 
'City Bank & Bank of Montreal 
<1873), 17 L. 0. J. 197.— CAN. 

g. Appointing station manager — 
notification by bank.] — Deft. l)auk were 
mtgees. of a station & VV. was the mtgor. 
Default being made, G., the local mana- 
ger of the bank, put W. in possession 
as manager. Pltf. brought an action 
against the i)ank for damage to Ids pro- 
perty caused by fires lighted by W. : — 
Held : the bank had ratified W s ap- 
pointment as they bad allowed aim to 
•^aw cheques to defray station expenses 
& to remain in possession after action 
brought. Hemble : the local manager 
had no powc?r to appoint W. — Macau- 
LKY V. Bank of New Sotrm Wales 
(1893), 14 N. S. W. L. R. 269.— AUS. 

h. Charging commission on sale of 
bank's property.] — B., the local manager 
of a bank, sold property of the bank to a 
customer, who agreed to pay B. com- 
mission on the sale : — Held : the agree- 
ment was illegal. — F ield v . BENNErr, 
Bennett v . Field (1907), S. R. Q. 187. 
—AUS. 

j. Employing architect — Branch 
manager.} — The authority of a branch 
manager of a bank does not include the 
employment of an architect to make 
plans for a now olllce building. — W ood- 
man V. Home Bank (1910), 33 W. L. R. 
917.— CAN. 

1. Falsifying returns — Intent — Pre- 
sumption. \ — A local bonk maua.^tr was 


prosecuted under Bank Act, s. 153, for 
signing a false statement in the Govt, 
returns : — Held : it must appear (hat 
accused knew that he was signing a 
false statement, ^ the signing did hot 
afford a presumption juris et de jure of 
wilful intent or guilty knowledges — U. u. 
Browne (1909), 14 Can. Crim. Cas. 
247.— CAN. 

235 i. Fraudulent misappropriation, by— 
M anager also executor — Liabil ity oJ ban k. ] 
— One of two oxors. signed a chc(iue pay- 
able to bearer & a deposit slip, for the 
purpose of transfeiTiug money belonging 
to the estate, lying in a bank of which he 
was manager, & sent these documents 
to liis co-exor. for his sigmitun;. On 
tJie return of the documents lie mis- 
appropriated the money ; — Held : as 
the fraudulent oxor. must bo joined 
as pltf.. in any action against tlie bank, 
the bank was not liable at law for the 
amount. tSe/nble. : independently of the 
(•stoiipcl, the bank would not lie liable at 
law for such fraudulent a<rt of its mana- 
ger. — N iciiol V. Loni>on Chartered 
Bank of Au.straua (1878), 4 V. L. R. 
324.— AUS. 

236 ii. -.] — Defts. em- 

ployed D. as manager of a brancli liank 
at C., wiicro D. kept ills own private 
account. M., a custerncr of tiie bank, 
devised his house to Ills wifi*, & be- 
queathed a policy of insurance to pltfs., 
& appointed D. his exor. M. died in 
1886, at which date the house was sub- 
ject to a mtgo. for £300, & the policy of 
Insurance was vested in defts. as 
security for an overdraft of M., the 
latter on M.’s death amounting to 
£161 13«. lOd. D. proved the will, & 
on defts. receiving the proceeds of M.’s 
policy of Insurance, amounting to £690, 
that amount was placed to M.’s credit 
in the bank. Shortly afterwards D. 
drew ut on his own cliooue the balance 
remaining after payment of M.’s over- 
draft iSc lodg' d it to the credit of his own 
private account in the bank, wliich was 
then largely overdrawn, M.*8 acxjoimt 
being closed. In 1887, the sum of £300, 
portion of pltfs.’ trust funds, was in- 
vested by D., wii.h the consent of pltfs., 
on a transfer to D. of the mtge. on the 
house devised to M.’s widow, & the 
latter, who had a private current account 
in the bank, thereafter paid by her own 
cliequc the yearly interest on the mtge., 
the cheques being handed each year by 
one of pltfs. to D. to add to the money 
in the bank : & those cheques were also 
in each year placed to D.’s private credit 
in the bank, thereby reducing ids over- 


draft for the time being. In 1893 M.’s 
widow^ borrowed from her daught(*rs 
£134, & the transaction was carried out 
by D. entering £134 to her credit in her 
bank pass-book, & by Jier & her son, on 
the requirement of 1)., signing two 
undated promissory notes in the onii- 
nary form used by the bank, for £100 
£34 respectively, D. saying that he 
required that to <ioue “ to k(5ep th<» 
bank safe, Hz himself safe.” In 1901 
M.’s widow’, who owned a deposit re- 
ceipt for £300 in the bank, made a 
present to pltfs. of such «um, & in- 
dorsed the deposit rccei])lto them, iS: 
one of pltfs. brought the deposit receipt, 
to the bank, & handed it acTOss tlie 
coimter to a junior ollichil, D. being 
absmit, & (old him they wished it addivl 
to tiieir other money in the bank. On 
the same day the (I(q>osit receipt was 
lodged to the credit of U.’s private 
account, thereby nidueing a large over- 
draft. I). each year furnished pltfs. 
with an account purporting to show 
the l»alanc.e due to pltfs., & adding 
interest at a fixo<l rate, & interest on the 
mtge., the last of such accounts being 
dated .Ian. 1, 1909. 1>. left defts.’ em- 

I)loyment in 1909, wlien his own private 
account w’us largely overdrawn (the 
ovtirdraft, however, l)eing secured to the 
bank), & died shortly afterwards. In 
an action by pltfs. against deft, co. t<» 
recover the amount named in the 
account last furnished as due on an 
account stated Sc settled, &; for money 
had & received for pltfs.' use : — Held : 
defts. were liable. — Malone v. Bklfaht 
Bankinq Co., Ltd., 11912] 2 I. R. 187, 
214.— IR. 

m. Giving receipts for money not de- 
posited.] — Held : to give receipts in the 
name of the bank for moneys which they 
liad not reetdved was not within the 
scope of their raanager’.s authority. — 
Saskatchewan & Western Elevator 
Co. V. Bank of Hamilton (1914), 29 
W. L. R. 2fi2; 7 W. W. R. 100; 7 
Sosk. L. R. 134; 18 D. L. R. 411.— 
CAN. 

n. Granting power of attorney — To 
person not bank employee .] — A power of 
attorney by a manager or caishier of a 
bank to a person not an employee of tJio 
bank is invalid, In the absence of any- 
thing to show the power of those officers 
to grant the same . — He Dinning & 
Samson (1877). 4 Q. L. R. 26 ; 18 K. L. 
656.— CAN. 

p. Making affidavit of bona fides — 
CluUtel mortgaoe — Branch manager ], — 
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that as local manager he had authority from the 
bank to make an assignment of an equitable mige. 
— Thompson v, Bell (1864), 10 Exch. 10 ; 23 L. J. 
Ex. 321 ; 23 L. T. O. S. 178 ; 2 W. R. 659 ; 2 
O. L. R. 1212 ; 156 E. R. 334. 

236. Purchase & sale of overdue bills — 

Rights of holders.] — P., with moneys of the O. 
Bank, of which ho had been manager, but which, 
at tiie time of the purchase of certain bills by him, 
was being wound up, purchased overdue bills of 
exchange drawn upon & accepted by the E. Bank, 
which was then also in liquidation. Two days 
after he sold these bills to E. C. Co., then but 
recently incorporated, of which, by the articles of 
assocn., he was sole director : — Held : (1 ) P. must 
be taken to have acted as agent for E. C. Co., which 
was not affected with notice of the fraud com- 
mitted by him on the O. Bank, for he could not be 
taken to have disclosed his own fraud ; (2) as the 
bills were overdue when E. C. Co. took them, that 
CO. had no better title than P. himself had, & if 
they had remained in liis hands, the O. Bank 
might chiarly have followed their money into them. 
— Re EuROproAN Bank, Ex p. Orientate Com- 
mf:rciae Bank (1870), 5 Ch. App. 358 ; 39 L. J. 
Ch. 588 ; 22 L. T. 422 ; 18 W. R. 47, C. A. 

Annotations : — Consd. lie MaraeilleH Extension Ry. & Land 

Co., Kx p. Credit Foncior Sc MobilLor of England (1871). 2r> 

L. T. 858, C. A. Refd. Waldy v. Gray (1875), 44 L. J. Ch. 394. 

237 . Right to sue on bill indorsed in blank.] — The 

manager of an assocn. established under 7 & 8 Viet, 
c. 110, & also carrying on the business of a deposit 
& discount bank, bond fide receivt;d from a customer 
a bill of exchange indorsed in blank : — Held : it 
was competent to him to sue upon it in his own 
name only, witViout the indorsement of the bank, 
although he was a partner & shareholder in the 
concern, it- appearing that it was a part of his duty 
as manager to keep possession of to realise the 
securities which came to his hands in that cha- 
racter.— Law v. Parnell (1859), 7 C. B. N. S. 282 ; 
29 L. J. C. P. 17 ; 1 L. T. 32 ; 6 Jur. N. S. 172 ; 8 
W. R. 6 ; 141 E. R. 825. 

238 . Institution of prosecution By acting manager 
— Liability of bank for malicious prosecution.] — 
The acting manager of a bank, there being also a 
general manager, commenced the prosecution of 
pltf. for stealing a bill of exchange : — Held : such 
acting manager had no authority to institute a 
prosecution, & the bank was not liable for his act. — 
Bank of New South Wales v. Owston (1879), 
4 App. Cas. 270 ; 48 L. J. P. C. 25 ; 40 L. T. 500 ; 
43 J. P. 476 ; 14 Cox, C. C. 267„P. C. 

Annotations: — Apld. Abrahams v. Doakiu, [1891] 1 Q. B. 

516, C. A. Consd. HariHoii v. Waller, [1901] 1 K. B. 390. 

Refd. Ashton v Spiors & Pond (1893), 9 T. L. Jl. 606, C. A. ; 

Dyer r. Munday (1895), 64 L. J. Q. B. 448, C. A. Mentd. 

Edwards v. Mid. Tly. Co, (1881), 45 J. P. 374 ; Comford v. 

Carlton Bank, [1899] 1 Q. B. 392. 

See, generally. Malicious I^rosecution & Pro- 
cedure ; Master & Servant. 

239 . False representation — Guarantee as to pay- 
ment of cheque — ^Liability of bank.] — -Pltf. having 
for some time, on a guai’antee of defts., supplied D., 
a customer of theirs, with oats on credit, for carry- 


ing out a Govt, contract, refused to continue to do 
so imless he had a bet^r guarantee. Deft.’s 
manager thereupon gave him a written guarantee 
to the effect that the customer’s cheque on the 
bank in pltf.’s favour in payment for the oats 
supplied should be paid, on receipt of the Govt, 
money, in priori^ to any other payment, “ except 
to this bank.” D. was then indebted to the bank 
to the amount of £12,000, but this fact wf^ not 
known to pltf., nor was it communicated to him by 
the manager. Pltf. thereupon supplied the oats 
to the value of £1,217 ; the Govt, money, amount- 
ing to £2,676, was received by I). & paid into the 
bank, but D.’s cheque for the price of oats drawn 
on the bank in favour of pltf. was dishonoured by 
defts., who claimed to retain the whole sum of 
£2,676 in y^ayrnent of D.’s debt to them. Pltf. 
having brought an action for false representation, 
& for money had & received: — Held: (1) there 
was evidence to go to the jury that the manager 
knew & intended that the guarantee should be un- 
availing & fraudulently concealed from pltf. the 
fact which would make it so ; (2) defts. would be 
liable for such fraud in their agent ; (3) the fraud 
was properly charged in the declaration as the 
fraud of defts. Qu. : whether pltf. could have 
recovered under the count for money had 
received. — Barwick v, English Joint Stock 
Bank (1867), L. R. 2 Exch. 259 ; 36 L. J. Ex. 147 ; 
16 L. T. 461 ; 15 W. R. 877, Ex. C^h. 

Annotations : — Ajpld. Swift v. Winterbotham (1873), L. R. 
8 Q. ]{. 244. Apprvd. Swire v. Francis (1877). 3 App. Cas. 
106, 1». O. Consd. Weir v. Bell (1878), 3 Ex. D. 238, C. A. ; 
British Mutual }ianking O). v. Charnwood Forest Ry. Co. 
(1887), 18 Q. B. D. 714, C. A. ; Burdett v. Home (1911), 
27 T. L. H. 402. Refd. Bolingbroko v, Swindon L. B. G874), 
L. H. 9 C. P. 575 ; Maokay v. Commercial Bank of Now 
Brunswick (1874), L. R. 5 P. C. 394, P. C. ; Swift v. 
Jowsbury (1874), L. R. 9 Q. B. 301, Ex. Ch. ; Weir v. 
Barnett (1877), 3 Ex. D. 32 ; Burmah Trading Corpn. 
V. Mirza Mahomi^d Ally sherazee (1878), L. H 5 Ind. 
.\pp. 130, P. C. ; Re CoUie, Ex p, Adamson (1878), 
8 Ch. D. 807, O. A. ; Chapleo v. Brunswick Benefit 
Bldg. Soc. (1880). 5 C. P. D. 331 ; Houldsworth e. City of 
Glasgow Bank (1880), 5 App. Cas. 317, H. L. ; Tafl Vale 
Ry. Co. V. Amalgamated Soc. of Railway Servants, [1901] 
A. C. 426. H. h/; Hamlyn v. Houston, [19031 1 K. B. 81, 
C. A. ; Giblan r. National Amalgamated Labourers* Union 
of Great Britain & Ireland, [1903] 2 K. B. 600, C. A, Mentd. 
The Thetis (1869), L. R. 2 A. & E. 365 ,* Dixon v. Reuter’s 
Telegram Co. (1877), 41 J, P 167 ; Mullens v. Miller (1882), 
31 W. R. 559 ; Mutual Banking Co. v. Charnwood Forest 
Ry. Co. (1887), 3 T. L. R. 498, C. A. ; Thome v. Heard, 
[18941 1 Ch. 699, C. A. ; Marsh v. Joseph (1896), 66 L. J. Ch. 
128, C. A. ; Spooner v. Browning, Todd, & Whish (1897), 
77 L. T. 685 ; Ormerod v. Rochdale Corpn. (1898), 62 J. P. 
163 ; Whitechurch v. Cavanagh, [1902] A. C. 117, H. L. ; 
Dunlop Pneumatic Tyre Co. v. Maison Talbot, Shrewsbury 
& Talbot & Weigel, (Clipper Pneumatic Tyre Co. v. Maison 
Talbot, Shrewsbury & Talbot & Weigel (1903), 52 W. R. 
254 ; Hambro r. Bumand [1903] 2 K. B. 399 ; Citizens* 
Life Assce. r. Brown, [1904] A. C. 423, P. C. ; Ruben v. 
Great Fingall Consolidated, [19041 1 K. B. 650 ; Pearson 
V. Dublin Corpn., [19071 A. C. 351, H. L. ; Malcolm, 
Bmnker V. W aterhouse (1908), 24 T, L, R, 854 ; KettleweU 
V. Refuge Assce., [1908] 1 K. B. 645, O. A. ; Lloyd v. Grace, 
Smith, [1911] 2 K. B. 489, C. A. ; Wake v. Dyer (1911), 75 
J. P. 210 J Watkins v. Naval Colliery Co. (1912), 107 L. T. 
321, H. L^ Mair r. Rio Grande Rubber Estates, [19131 
A. C. 853, H. L. 

See, generally. Agency, Vol. I., pp. 587 et seq, ; 
Master & Servant ; Misrepresentation & 
Fraud. 


The branch manager of an incorporated 
bank, to which a chattel rntge. is made 
for a deiit duo the bank at that branch, 
is an agent authorised to make the alfi- 
davit of boruifUles^ midor 34 Viet. c. 17. — 
Ontario Hank v. Miner, Temp, Wood, 
167.— CAN. 

q. Making fraudulent balance sheets — 
Inducement to depositors — Liability of 
officers .] — If the diroctnrs, manager, & 
accountant of a bank dishonestly, t.e., to 
obtain wrongful gain for themselves or 
to cause wrongful loss to others, put 
before the shareholders balance-sheets 
which they know to be materially false 
Sc misleading & likely to mislead the 
public as to the condition of the bank. Sc 


conc-eal its true condition, & thereby 
induce depositors to allow their monm 
to remain in ileposit in the bank, tho3 
are guilty of cheating in the aggravatei 
form made punishable by Penal Code 
8. 418, & if they acted together to pui 
forward such a false balance sheet, thej 
are guilty of abetment by conspiracy t( 
cheat. — Q ueen-Emprrrs u. Moss (1893) 
I. L. R. 16 All. 88.— IND. 


r. Misapplying funds — Conflict of 
vnierests. 1 — A bank manager cannot 
lawfully lend the money of the bank to a 
CO. in which, as a stockholder, he is 
largely interested, & if he have done so, 
is bound to refund to the bank, with 
Interest, etc., unless there have been 


acquiescence on the part of the bank, nor 
can ho become associated with a custo- 
mer of the bank in an enterprise to bo 
carried on with the bank’s funds en- 
trusted to his care. 

A bank manager advancing funds to a 
CO. in which he holds a small amount of 
stock is not liable to tlic bank for the 
money so lent, if all the circumstances 
show that his inU^rest is so small that it 
may reasonably bo presumed that Ids 
ntention was only to promote the 
nterests of the bank. — Bank op Upper 
::7anada V. Brapshaw (1865), 16 L. C. R. 

L ; (1 867), L. H. 1 P. C. 479 ; 17 L. C. R. 
573, P. C.— CAN. 
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Bankebs and Banking. 


Sect 10» — Officials of hanks : Sub-sect, I*] 

240. Inducement to accept bills — ^Liability of 

bank.] — The cashier of a bank, being fJso their 
manager, holding certain bills of exchange indorsed 
to the bank, sent a fraudulent answer to a telegram, 
which induced M. to accept the bills : — Held : the 
bank had given implied authority to the c^hier to 
answer such a telegram, &, having obtained the 
benefit of the bills so accepted, w'ere liable for his 
false representation. — M ackay v. Commercial 
Bank of New Brunswick (1874), L. H. 5 P. C. 
394 ; 43 L. J. P. O. 31 ; 30 L. T. 180 ; 22 W. B. 
473, P. C. 

Annotations : — Ezpld. r?olingbroke v. Swindon L. B. (1874), 
L. K. 9 C. P. 575. Reid. Weir r. Bennett (1877), a 
Ex. D. 32 ; Buimah Tr ding Corpn. v. Mirza Muhoraod 
Ally Sh lazoe (1878), L. U. 5 Ind. App. l.iO, P. C. ; 
Chapleo d. Brunsvidck Benefit Bldg. Soo. (1880) 5 C. P. D. 
331 ; Spooner v. Browning, Todd, & Whish (1897), 77 
L. T. B85 ; Hirst v. West Biding Union Banking Co. 
(1901), 70 L. J. K. B. 828, C. A. Mentd. Swin' v. Francis 
(1877), 3 App. C’as. 106, P. C. ; Bank of New South Wales 
V. Owaton (1879), 4 App. Cas. 270, P. C. : Hoiildsworth v. 
City of Glasgow Bank (1880), 5 App. Cas. 317, H. L. : 
Chapleo r. Brunswick Permanent Bldg. Soc. (1881), 6 
Q. B. D. 696, C. A.; Ludgater i\ Love (1 881 ). 44 L. T. 694, 
C. A. ; Mullens v. Miller (1882), 31 W. B. 559 ; lin Mutual 
Aid Permanent Benefit Bldg, Soc., Ki /i. James (1883), 49 
L. T. 530 ; British Mutual lianking Co, r. Cham wood 
Forest By. Co. (1887), 18 Q. B. D. 714, C. A. ; Hambro v. 
Bumand, [1903] 2 K. B. 399 ; Citizens’ Life Assce. v. 
Brown, 11904] A. C. 423, P. C. ; Kettlcwcll r. Befugo 
Assce.. [1907] 2 K. B. 242 ; IJoyd r. Grace, Smith, 
[1912] A. C, 716, H. L. 

241. Discounting bills — Ordinary course of busi- 
ness of bank — No bad faith proved.] — A banking 
CO. brougVit an action against their lat-e manager & 
ca.shier to recover moneys belonging to the bank, 
alleged to have been improperly applied in dis- 
counting bills, etc., for his own ewivantage, for the 
benefit of parties & cos. with whom he was con- 
nected, & in which he was interested. Such trans- 
actions were all in th(i ordinary course of the 
bu.siness of the bank, & he had not exceeded the 
power authority with which he was intrusted, & 
no case of bad faith could be proved against him : 
— Held : in the circumstances, no such action 
could be sustained. — Bank of Upper Canada v. 
Bradshaw (1867), L. R. 1 P. C. 479 ; 4 Moo. P. C. 
C. N. S. 400 ; 10 E. R. 371, P. C. 

242. Statement by -To purchaser of bill— Stoppage 
of bank — Rights of purchaser.] — Pltfs. purchased 
from the N. O. Bank a bill of exchange drawn on 
the L. Bank. The manager of the N. O. Bank, at 
the time, told pltfs. that there was or would be at 
the maturity of the bill a balance at the L. Bank 
of more than sufficient to meet the bill, & that there 
was no doubt it would be paid. The course of 
dealing betw’een the N. O. Bank & the L. Bank wa.s 
that the former drew bills on the latter, & employed 
them also to collect the moneys receivable on bills 
remitted to them, the agreement being that the 
L. Bank was never to be under cash advances, & 
the funds remitted had always been sufficient to 
meet its acceptances. Soon after the purchase, 
the N. O. Bank suspended payment, &/ the Tj. Bank 
refused to accept the bill. The funds in th(^ hands 
of the L. Bank wore abundanUy sufficient to meet 
all their acceptances for the N. O. Biink, & also to 
pay the biU ; — Held : the statements of the 


manager were merely a correct statement of the 
course of business between the two banks, & did 
not give the purchaser of the bill any lien on the 
funds in the hands of the L. Bank. 

If what was said by the manager had amounted 
to a contract to charge the funds, the clearest 
proof would have been necessary that he had 
authority to make such a contract (James, L.J.). — 
Thomson v. Simpson (1870), 6 Ch. App. 659 ; 39 
L. J. Ch. 857 ; 18 W. R. 1090, L.C. & L.JJ. 

Annotation : — Appnrd. & Folld. Citizens’ Bank of Louisiana 

V. First National Bank of New Orleans (1873), L. B. 6 

H. L. 352, H. L. 

243. Obtaining advances for himself — Misstate- 
ment in accounts — Ratification by bank.] — The 

manager of a bank, being in the habit of obtaining 
advances for the bank, obtained an advance for 
himself on his personal credit. The bank having 
gone into liquidation, the accounts were debited 
with this advance as made to the bank, & the bank 
in ignorance of the facts, acquiesced in this state- 
ment of account : — Held : acquiescence &> ratifica- 
tion must be founded on a full knowledge of the 
facts, <fe mu.st be in relation to a transaction which 
might be valid in itself, & not illegal, & to which 
effect might be given as against the part^ by his ac- 
quiescence in & adoption of the transaction, ^ there 
was no ratification by the bank. — B anque Jacc^ues- 
CARnER t?. Banque D’Epargne 1)e Montreal 
( 1887), 13 App. Cas. Ill ; 57 L. J. P. C. 42, P. C. 

244. Manager also executor — Notice to 

bank.]— An exor. was also manager of a branch 
of a joint stock banking co., ,ha(l authority to 
advance money to persons at his discretion. He 
obtained money from the branch est ablishment, on 
cheques signed by him as exor., he not having 
opened an account, in that character, witli which 
he made further advancers upon property on whicli 
his testator had a lien. Upon this being dis- 
covered by the directors, he assigned the security 
to them : — Held : the bank were bound by his 
knowledge as their manager, & were not (‘iititled to 
a first charge on the property. — ('ollinson v. 
Lister (1855), 7 De G. M. & G, 034 ; 25 L. J. Ch. 
38 ; 2t) L. T. O. S. 132 ; 2 Jur. N. S. 75 ; 4 W. R. 
133 ; 44 E. R. 247, L.JJ. 

Annotation: — Mentd. Tumor v. L. & S. W. By. Co. (1874), 

L. B. 17 Eq. 661. 

245. Guaranteeing payment of drafts — Special 
authorisation necessary.] — -It is not within the 
ordinary scope of a bank manager’s authority to 
guarantee the paynient of a draft, & unless such 
guarantee is specially authorised, it cannot be 
enforced. — Re Southport & West Lancashire 
Banking Co. (1885), 1 T. L. R. 204, C. A. 

246. Stealing negotiable securities belonging to 
bank — Regaining possession from holder for value 
by fraud & returning to bank — Right of bank to 
retain.] — Defts.’ manager stole certain of their 
negotiable securities, which came into pltfs.’ 
possession for value. The manager afterwards 
obtained the same securities from pltf.s. by fraud, 
& handed them back to defts., who did not- know 
of the theft or fraud : — Held : defts. were bond fide 
holders for value, & entitled to retain the bonds. — 
London & County Banking Co. v. London & 


240 i. Misrepresentation — Inducement to 
sign bills of exchange dh promissory notes. ] 
— Held : the reprewintations oX the man- 
aerer of pltfs.* branch bank inducing deft, 
to sigrn four bills of exchange & five pro- 
mlsaory notes were wltlUn the scope of 
the authority of a manager of a bank. — 
Bank of Nova Scotia v. Fish (1894), 32 
N. B. B. 434 : new trial ordered (1895), 
24 >. C. B. 709.—CAN. 

240 ii. Inducement to sign cheques 

— Unauthorised warranty — Rights of 
hank.] — A bank manager asked applt. 


to lend him IUh name to cheques, to buy 
shares of the bank, promising that ff»r 
any money paid by Win in c*onm»e.tion 
therewith, ho would be reimbursed by 
the manager. Applt. gave Ws cheques, 
which the bank paid in due course. In 
an action by the bank claiming tlio 
amount so paid : — Held : applt. was 
bound to honour his cheques & had no 
recourse against the bank for the war- 
ranty given by the manager without 
their authorisation or knowledge. — 
Pykk V. SovKiiEioN Bank (1916) Q. R. 
24 K. B. 198— CAN. 


240 iii. Inducement to accept drafts A 

— The local manager of a bank, having 
received a draft to be actwpted, induced 
the drawer to accept, by representing 
that oert^aln goods of his own were held 
by the bank as security for the drafts. In 
an action on the draft against the accep- 
tor : — Held : the bank were not bound 
by such representation, & by taking the 
benefit of tho acceptance they had not 
adopted tho manager’s statomont in pro- 
curing it. — Richards v. Bank of Nova 
SooTiA (1896), 26 S. O. K. 381.— CAN. 
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Bivbb Plate Bank (1888), 21 Q. B. D. 636 ; 67 
L. .T. Q. B. 601 ; 61 L. T. 37 ; 37 W. B. 89 ; 4 
T. L. B. 774, C. A. 

Annotations Refd. Nash v. De FrovlUe, [19001 2 Q. B. 72, 

C. A. Mentd. Williams v. Colonial Bank, Williams v. Lon- 
don Chartered Bank of Australia (1888), 38 Ch. D. 388, 

C. A. ; Simmons v. London Joint Stock Bank, Little v. 

London Joint Stock Bank. [1891] 1 Ch. 270, O. A. ; 

Venables v. Baringr* [1892] 3 Ch. 527 ; Bechuanaland Ex- 
ploration Co. V. London Tradinff Bank, [1898] 2 Q. B. 658 : 

MaUott V. Wilson, [1903] 2 Ch. 494. 

247. Inducing customer to sign cheque by fraud — • 
Transaction fraudulently entered in bank books as 
loan from bank — Right of bank to recover from 
customer.] — The manager of pltf.’s bank obtained 
ttie signature of deft, to a cheque, purporting to be 
drawn upon the bank by deft., under the pretence 
that it was a receipt (deft, being unable to read it), 
& then paid him a private debt of his own with the 
banker’s money. The transaction was entered in 
the books of the bank as a loan from the bank to 
deft., upon his cheque : — Held : the banker was 
not entitled to maintain an action against deft, to 
recover back the money, the cheque having been 
obtained by the fraud of his agent. — Foster v. 
Green (1802), 7 H. &; N. 881 ; 31 L. J. Ex. 158 ; 
0 L. T. 390 ; 158 E. R. 720. 

248. Negligence — Deed of settlement — ^Measure of 
liability.] — Tlie declaration in an action against the 
manager of a banking co., after alleging the retainer 
& (Mriployinent of deft. & the nature of his duties as 
manager, stated that he “ did not nor would take 
due & proper care not to advanc(i the money of the 
co. to persons of doubtful, insufficient, or bad 
means or credit, or on doubtful, insufficient, or 
bad securities, or to discount bad or forged bills & 
not.(*s, <fc negligently <fe improperly advanced the 
money of the co. to persons of doubtful, insufficient, 

6 bad means & credit, on doubtful, insufficient, 
<te bad securities, discounted & renewed bad & 
forged bills &: notes, Sd wholly neglected to take 
due & proper care or to use or employ due <fe proper 
skill <fc diligence in & about the management of the 
affairs of the bank & the discharge of the duties of 
manager as aforesaid.” Plea to so much of the 
bri»ach as above set out, that the deed of settlement 
of the CO. contained a clause, which provided that 
“ none of the directors, trustees, or other officers, 
should be answerable or accountable for the in- 
sufficiency or deficiency of any security or fund in 

24S i. Negligence — Recording lists of 
proprietors. ] —Where a rnanapror of a bank 
dolevratcs tho duty of recjording the list 
of proprietors of the bank to a clerk, 
under Bank & Bank Holidays Act, 1898, 

No. 9, s. 9, & tho list filed is incomplete, 
such mamiflrer is not liable to a penalty 
for omlttliiff or neglecting to cause such 
list to be recorded, In the absence of evi- 
dence of iiersonal neglect or default on 
his part. — Mit.ks v. Hkndisrson (1907), 

7 8. R. N. S. W. 19.— A US. 

t. Petitioning in bankruptcy.] — A 
bank manager, with power to institute 
“ actions, suits, or other legal proceed- 
ings on behalf of his bank, has power to 
petition in bkpey. for it. — lie Mackay, 

2 J. R. N. S. 150.— N.Z. 

u. Promise to credit customer for pri- 
vate debt— Customer’s cheques honoured — 

No credit in bank books — Rigid of bank to 
recover.] — A bank is not bound by a pro- 
mise of its manager to pay a private debt 
of Ids own to a customer, by placing the 
amount to the cusUnner’s oredit with the 
bank, unless such promise be carried into 
olTect by ctirresponding entries in the 
bank books. 

A customer drew cheques upon tho 
faith of such a promise, & tho manager, 
without having placed any money to 
the customer’s credit, honoured such 
ohoques. The customer’s account was 
thus, without his knowledge, over- 
drawn! : — Held : the customer was liable 
to the bank for the amount of the over- 


or upon which tho moneys of the co. might be 
placed out or invested, or for any loss, damage, or 
misfortune which might happen to the moneys, 
funds, effects, or property of the co., unless same 
should happen in consequence of the wilful neglect 
or default respectively of such director, trustee, or 
other officer of the co.,” that deft, was the manager 
an officer of the co. within the deed of settlement, 
& was employed as such upon the terms of the last- 
mentioned clause, & that the alleged breaches to 
which the plea was pleaded did not happen by 
reason or in consequence of the wilful neglect or 
default of deft, as such manager as aforesaid : — 
Held : the plea was a good answer as to so much 
of the breach to which it was pleaded. — ^W ard v, 
Greenland (18(56), 19 C. B. N. S. 527 ; 144 E. R. 
893. 

249. Transfer of shares — Signing as ** manager in 
trust.*'] — Shares were transferred to a bank, whose 
manager transferred them to applts. The words 
“ manager in trust ” were appended to the mana- 
ger’s signature : — Held : these words meant in trust 
for the bank, & not a fiduciary relation to any other 
person, & were not so ambiguous as to cast upon 
applts. the duty of making inquiry. — London & 
Canadian Loan &; Agency Co., Ltd. v. Duggan, 
[1893] A. C. 506 ; 63 L. J. P. C. 14 ; 9 T. L. R. 
600 ; 1 R. 413, P. C. 

250. Representations as to credit — ^Misrepresenta- 
tion by manager — ^Liability of bank.] — Pltf. sued 
J. & G. jointly for a false representation with re- 
spect to the solvency of R. J. was sued as the 
public officer of a banking co. formed under 
Country Bankers Act, 1826 (c, 46), & G. was the 
manager at one of their brandies. Pltf. was a 
customer of the S. Bank, & requested the manager 
of tliat bank to inquii’e for him as to R.’s credit. 
The manager wrote a letter addressed to the 
manager of defts.’ banking co., requesting infor- 
mation whether R. was responsible to the extent 
of £50,000. G. replied in his own name, signing 
his letter as manager, & givings a favourable account 
of R.’s responsibility. Idtf., in consequence of this 
letter, supplied R. with goods, for which he never 
was paid, in consequence of R.’s insolvency. The 
statement made by G. was false to his knowledge. 
Defts.’ banking co. had no knowledge, otherwise 
than througii G., that such letter had been written, 
& gave him no express authority to write the letter ; 

V. llouRKJEE (1876), a^nt of himself & debtor authority to 

draw on hia bank for the coinposltioii 
payable to the several credit-ors : — 
Held : deft, had not entered into any 
cjontract upon which he was individually 
responsible. — H enty v. Holt (1875), 3 
C. A. 20.— N.Z. 

w. Whether corporate seal neces- 

sary.] — Tlie undei'taklni? of a bank 
jnanaffcr to a co. to seo all calls paid 
is within scope of his authority, & 
does not require the corporate seal. — 
Harkison v. Smith (1869), 6 W. W 
— AUS. 

X. Selling bank shares — Agreement to 
reassume a specified date price. 1 — It is 
beyond the scope of the duties & powers 
of a bank manager to sell shares of his 
bank under a condition that the ban k will 
reassume them within a specified date, at 
an agreed price, effecting, thereby, the 
stock transaction known as a “ put.” — 
Coates v. Sovereign Bank (1913), 19 
R. L. 371 ; 20 D. J.. Jl. 142.— CAN. 

y. Selling land — Oral authority \ — 
Qw.. whether authority to sell lands of a 
bank can bo conferred by parol. — D o- 
minion Bank v. Knowlton (1877), 25 
Gr. 125.— CAN. 

z. Signing deed of composition.] — A 
deed of composition executed by a local 
manager ” for bank of commerce, O. N.” 
with an ordinary seal : — Held : not 
binding on the bank not being under the 
corporate seal or a signature by which 
alone the bank had power to execute 

TO. 2 


draft. — B lackwood 
1 V. L. R. 201.— AUS. 

250 1 . Representations as to credit — 
Misrepresentation by manager — Liability 
of bank.] — A bank agent informed 
an intending cautioner that debtor’s 
account was overdrawn, wit.hoiit men- 
tioning certain bills on which he was 
liable : — Held : there was no duty on the 
agent to disclose debtor’s total indebted- 
ness to tho bank. — R oyal Bank op 
S coTr-ANi) V. Qrrknshielmh, [1914] S, O. 
2,59; 51 Sc. L. R. 260.— SCOT. 

250 ii. .] — Circum- 

stances in which: — Held: deft, bank 
not liable for rtjprcsentatlons made by 
their agent, to an intending caiit.iomT 
as to tho <;redit of his co-cantionors. — 
Robinson v. National Bank of 
S rori.ANJ) (1916), 63 Sc. L. R. 390, 
H. L.— SCOT. 

250 iii. Expression of opinion.] — 

A bank manager untruthfully, but un- 
knowingly, teld an intending surety th it 
K. was ” all right & would bo able to 
moot his liabilities”; — Held: a more 
expression of opinion, & surety liaiile. — 
National Bank op New Zealand v. 
Macintosh (1881), 3 N. Z. L. R. 217, 
C. A.— N.Z. 

V. Representation as to future pay- 
ment — Whether personal contract.] — 
Deft., the manager of a bank, reT>r('- 
sented that certain moneys would be paid 
by the bank on behalf of a debtor as a 
composition to his oredltors. Sc gave the 


& A’B. 182. 
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but the writing of such a letter was an act done 
within scope of the general authority conferred on 
Qt. as manager: — Held: (1) by Stat. Frauds 
Amendment Act, 1828 (c. 14), s. 0, a false repre- 
sentation as to the credit of another person, in 
order to maintain an action, must be signed by the 
person making it, & not by an agent, & if (1. were 
to be considered an agent, the banking co. were 
not liable ; (2) the signature of G. to the letter 
could not be considered the signature of the 
banking co. ilself ; (3) the letter was the repre- 
sentation of G., & not the representation of the 
banking co. — Swift v, Jewsbury & Goddard 
(1874), L. R. 9 Q. B. 301 ; 43 L. J. Q. B. 5(5 ; 30 
Li. T. 31 ; 22 W. R. 319, Ex. Ch. ; auhaequent pro- 
ccedinga : L. R. 9 Q. B. 560. 

Annotations : — Folld Hosegood v. Ball (1876), 41 J. P. 88. 
Distd. Pearson v. Seligman (1883), 4S L. T. 842, C. A. ; 
Hamlyii v. Houston (1902), 51 W. R. 99, C. A. Refd. 
Mackay v. Commercial Bank ot New Bruns\\ick (1874), 30 
L. T. 180, P, C. ; Hirst v. West Riding Union Banking Co., 
[1901] 2 K. B. 5G0, C. A. ; I’arsons r. Barclay & Goddard 
U910) 103 L. T. 196, C. A. ; Banbury v. Bank of Montreal, 
1191 7 J 1 K. B. 409, C. A. Mectd. Weir v. Barnett (1877), 3 
Kx. D. 32 ; Cargill v. Bower (1878), 10 Ch. D. 502 ; Bar- 
nett's, Hoares v. South London Tram. (Jo. (1 886), 2 T. L. R. 
848 ; British Mutual Co. v. Chamwood Forcist Co. (1887), 
52 J. P. 150, C. A. ; Bishop r. Ballds Consolidated (Jo. 
(1890), 2 Meg. 292, C. A. ; Kettlewell r. Refuge Asscc., 
[1908] 1 K. B. 54o, C. A. ; Banbury r. Bank of Montreal, 
1191 SJ A. C. 626, H. L. 

251. — .] — In an action against the 

G, Bank k. K., the manager of one of their branches, 
for a false representation as to the solvency of an 
individual, the statement of claim alleged as 
foUotvs : — that pltfs., through their bankers, S.’s 
Banking Co., caused the following letter to be 
written & sent t-o the G. Bank : “ Private. — 8. 

Bank, Bristol, Oct., 1875. — We shall feel obliged 
by your favouring us with your confidential 
opinion as to the general character <& responsibility 
in the way of business of F. to the extent of £1,090 
to £2,000 ” ; that in answer to the letter the G. 
Bank, intending thereby to deceive pltfs. & induce 
them to give credit to F., caused a letter of reply 
to be sent to S.’s Banking Co., which was written 
A signed by K. upon paper belonging to the G. 
Bank, & supplied by them to K. for the express 
purpose of answering such inquiries, & was in the 
words following : “ G. Bank, Stroud, Oct. 6, 1875. 
— Confidential. — For your private use <fc without 
responsibility .on the part of this bank or the 
manager. — S.’s Banking Co., Bristol. — Gentlemen, 
— The person you inquire about is respectable & 
doing a good business, but wc consider his means 
are not sufficient for his requirements in trade. 
The amount you state (£2,000) seems rather large 
for a single transaction. — We are, etc., K., mana- 
ger ” ; that the words “ G. Bank, Stroud, 1875. — 
Confiiiential. — For your private use & without 
responsibility, etc.,” were printed upon the paper 
by the instructions of the G. Bank, before it w'as 
supplied to K. ; that at ilie time the reply was 
written & sent by defts., F., to their knowledge, 
was insolvent, & owed more than £1,000 beyond 
his assets, & was largely indebted to the G. Bank, 

documents. — Bank of Ck)MMKRCK v. 

Jenkins (1888), 16 O. R. 215. CAN. 

a. Waiving liaJlnlity of maker of pro- 
missory note .] — In the absence of tjvi- 
denco os to the actual authority of h 
hank manafirer. It Is within the scope of 
his lniT>lie<J authority to waive, for irood 
consideration & In the course of trans- 
acting the bank's business, the liability 
of the maker of a promissory note held 
by the bank, but beyond the fioor>c of 
his authority to waive that liability 
without consideration & as a mere 
matter of favour. — Coloniai. Bank of 
Australasia v. Ettershank (1876), 4 
V. L. R. 239, P. C.— AUS, 


k defts. were interested in inducing corn merchants 
to give him credit ; that, in consequence of the 
reply, pltfs. were induced to sell & deliver ^oods 
to the value of £818 10«. 6d. to F., on credit, in 
Feb. 1870, in which month he filed a petition for 
liquidation of his affairs, & pltfs. lost the whole of 
the £818 10s. 6d. so due & owing to them as afore- 
said : — Held : defts. were not liable for the mis- 
representation of K., the manager. — Hosegood v. 
Bull (1870), 30 L. T. 617 ; 41 J. P. 88. 

Annotation : — Mentd. Banbury v. Bank of Montreal, (1918] 
A. C. 626, H. L. 

252. .] — The signature of a bank 

manager to a false repr(*sentation as to the credit of 
anotlier person cannot be consdered to be the 
signature of an incorporated banking co., so as 
to satisfy Stat. Frauds Auiendinent Act, 1828, 
s. 0. — Hirst v. West Riding Union Banking 
Co., Ltd., [1901] 2 K. B. 500 ; 70 L. J. K. B. 828 ; 
85 L. T. 3 ; 49 W. R. 715 ; 17 T. L. R. 629 ; 45 
Sol. Jo. 014, C. A. 

Annotations : — Refd. Banbnry v. Bank of Montreal, 119181 
A. (J. 626, H. L. Mentd. Re Royal Naval School, Seymour 
V. Royal Naval School, 11910] 1 Ch. 806. 

253. .] — Pursuers alleged that 

defenders’ agent, knowing tliat 1). ^ R. & Co., 
customers of defenders, were largely indebted to 
defenders’ bank & were insolvent., conceived a 
fraudulent design of obt aining pursuer’s acceptance 
in favour of I). R. & Co., in order to apply them 
pro tanto in reducing I). R. k Co.’s debt to de- 
fendei‘s’ bank, k that in pursuance of this schc‘m(i 
defenders’ agent falsely k fraudul(*ntly made cer- 
tain representations as to the credit of I). R. k Co., 
whereby pursuers vv(‘re induced to grant accept- 
ances to I). R. k Co., which w(‘re applied to tlie 
credit of 1). R. k Co.’s banking account with 
defenders. I). R. k Co. were sequestrated k pur- 
suers were compelled to pay the bills. All the 
representations relied on were mad(-'! orally : — 
Held : there was no cause of action, having regard 
to Mercantile Law (Scotland) Amendment Act., 
1850 (c. 00), s. 0 (substantially the same as Stat. 
Frauds Amendment Act, 1828, s. 0). — Clydesdale 
Bank, Ltd. v. Paton, [1890] A. C. 381 ; 05 L. J. 
P. C. 73 ; 74 L. T. 738, H. L. 

Annotation: — Refd. Banbiury v. Bank of Montreal, 119181 
A. C. 626, H. L. 

254. Advice as to investments — Negligence. ] 

— Pltf. in 1911 went to Canada on pleasure 
stayed at Montreal with the general manager of 
defts., who gave him a letter of introduction to the 
branch managers asking them if he ajiplied for 
assistance or advice to jilace themselves at his 
disposal. In 1912 he again visited Canada, seeking 
investments, k presented the letter of introduction 
to G., defts.’ branch manager at V., upon whose 
oral advice he invested the sum of £25,(300 upon a 
mtge. to secure a loan to a Canadian co., who were 
customers k debtors of the bank. The advice, 
which was honestly given, involved oral repre- 
sentations as to the credit of the co. The^ co. 
having failed to pay either interest or principal, 
pltf. brought an action against defts., claiming 

White v. Hunter (1840), 1 U. C. R. 
452.— CAN. 

f. General manager — Liable to ex- 
amination for discovery.] — In tin action 
to recover money dcpositetl with defts. 
at a branch, pltf. examined for discovery 
08 officerH the manaflrer & ledprer-kecper 
at the branch at the time tluj depOMits 
were mode. Ho then soufrht to examine 
the grcncral manager ; — It eld : filtf. had 
the right to examine the general manager 
as an officer of the corpn , &, the regular 
means of procuring his attendance having 
been taken, there was no excuse for his 
non-attendance. — Dill v. Dominion 
Bank (1897), 17 P. R. 488.— CAN. 


b. -.1 — A manager of a local 

branch of a hank has authority, in the 
ordinary course of his business as 
manager, to waive verbally, for con- 
sideration, the liability of tJie maker of a 
promissory note held by such manager 
as seeurity for the account of a customer 
at such branch of the bank. — B ank of 
AUS'lltALASIA V . COTCHETT (1878), 4 
V. L. R. 226.— A US. 

d. Manager of hank of British North 
America.] — An action is not maintain- 
able against the manager of the above 
bank under 7 Will. 4, c. 34, in his indi- 
vidual character, for a cause of action 
accrued against him only as manager. — 
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damages for negligence & breach of duty while 
acting as his bankers & advisers. It was admitted 
that G. had no general authority to advise as to 
investments: — Held: (1) Stat. Frauds Amend- 
ment Act, 1828, s. 6, did not apply to the action ; 
(2) (Lords Finlay, C. & Shaw op Dunfermline, 
dies,) there was no evidence upon which the jury 
could reasonably find that G. had authority to 
advise pltf. as to his investments, or that defts. 
owed any duty to pltf. to advise him carefully or 
at all ; (3) defts. were entitled to judgment. — ^Ban- 
bury V. Bank op Montreal, [1918] A. C. 626 ; 87 

L. J. K. B. 1158 ; 119 L. T. 446 ; 34 T. L. It. 518 ; 
62 Sol. Jo. 665, H. L. 

255. Fraudulent report of directors — Inducement 
to buy shares — Liability of officers.] — Where a 
fraudulent report of a joint--stock bank is issued, 
signed by the directors, & calculated to deceive the 
I)ublic, if one of the ])ublic, relying on such false 
report, buy shares & suffer loss, he can sue for the 
loss not only the directors who signed such report, 
but also the manager, secretary, or other officers 
who concurred in & assisted in concocting it, though 
t he latter did not sign it, & their names or existence 
were not even known at the time to the party 
deceived. In such a case tlie officers of the bank 
are not protected from liability by reason of their 
being servants of the dir(‘ctors, for both they & the 
directors arc servants of the shareholders, & even 
if they were servants, that would be no defence to 
such officers. — Cullpjn v. Thomson’s Trustees 
(1862), 4 Macq. 424 ; 6 L. T. 870 ; 26 J. P. 611 ; 
9 Jur. N. S. 85, II. L. 

Annotations : — Consd. Peek v. Gurney (1873), L. R, 6 H. L. 

377. H. L. Mentd. Swift v. Winterbotham (1873), L. 11. 8 

Q. B. 244 ; Weir v. Bell (1878), 3 Kx. D. 238, C. A. ; Bur- 

detttJ. Homo (1911), 27 T. L. H. 402. 

256. Manager as ‘‘chief clerk — Signing & 
Issuing notes — Bank Notes Act, 1828 (c. 23),s.7.] — 

Prisoner was convicted of perjury for making a 
false return relating to the issue of unstamped notes 
under the above Act. It was objected that he was 
not an “ accountant,” cashier, or chief clerk, wdthin 
the above sect. : — JFIeld : a manager of a joint- 
stock banking co. who had clerks under his control 

who, though neither accountant nor cashier, gave 
orders to the casliiers & directed the issue of notes 
A; signed them, was a clerk, & if at the head of his 
department, was a “ chief clerk ” within the sect. — 


R. V. Greenland (1867), L. R. 1 C. C. R. 65 ; 36 
L. J. M. C. 37 ; 15 L. T. 689 ; 31 J. P. 243 ; 16 
W. R. 460 ; 10 Oox, C. 0. 377, 0. C. R. 


Sub-sect. 2. — Cashier. 

257. Embezzlement by — Cheque obtained on false 
credit — Rights of bank.] — The cashier of pltfs., 
bankers, entered in one of the ledgers to the credit 
of deft., a customer of the bank, the sum of £200 
which was a false credit. He then told deft, that 
he had paid £200 in the house in deft.’s name, 
showing him the bank books, & induced him to 
draw upon the house for £200 which he embezzled : 
— Semhle : that an action for money had & received 
could not be supported against deft. — Birch, 
Chambers & Co. v. Vale (1812), Russ. & Ry. 223, 
n. 

258. Discounting bills — Ordinary course of busi- 
ness of bank — No bad faith proved.] — ^B ank of 
Upper Canada v, Bradshaw, No. 241, ante. 

259. Scope of authority — Payment on genuine 
orders.] — The cashier of a bank has authority, 
arising from the nature of his employment, to pay 
the money of the bank to persons presenting 
genuine orders, & to judge of their genuineness. — 
R. V. Prince (1868), L. R. 1 C. C. R. 150 ; 38 L. J. 

M. C. 8 ; 19 L. T. 364 ; 33 J. P. 21 ; 17 W. R. 179 ; 
11 Cox, C. C. 193, C. C. R. 

Annotations : — Mentd. R. v. Cooke (1871), 40 L. J. M. C. 68, 

C. C. R. ; R. V. Middleton (1873), L. R. 2 C. C. R. 38 

260. Fraudulent misappropriation by — Purchase 
of shares — Right of bank to shares.] — Bkpt., who 

was the cashier in a bank, misappropriated moneys 
entrusted to him by his employers for banking 
purposes, & purchased therewith certain shares. 
Bkpt. absconded, & an application by the bank 
for an order that it was entitled to the shares 
purchased with the stolen money was refused by 
the county /Ct. judge: — Held: the order of the 
county ct. judge must be reversed, & the trustee 
in bki)cy. must deliver up the shares to the bank. 
— Re Hulton, Ex p, Manchester & County 
Bank, Ltd. (1891), 8 Morr. 69; 39 W. R. 303, 
D. C. 


[PART I. SECT. 10, SUB-SECT. 2. 

g. Actinia in irulividual capacUy.^ — 
Money deposited with the casiiier of a 
bank, acting individually & not in the 
atfairs of the bank, does not constitute 
the bank the attorney of tiie parties to 
whom the money is due, — Lynch v. 
McLennan & Bank op Uppek Canada 
(IsriS), 3 L. 0. J. 84 ; 9 L. O. R. 257.— 
CAN. 

h. .] — When the colder of a 

bank has entered into transactions, even 
in liis own name, which arc within the 
ordinary scope of the duties of such 
cashier, the bank is bound by such trans- 
actions. — City & District Savings 
Bank v. Jacques -Cartier Bank (1886), 
30 L. O. J. 106.— CAN. 

k. Misrepresentation hy — Inducement 
to accept bills.] — L. drew bills of exchange 
on pltf. which ho accepted for the ab- 
cominodation of defts., who agreed to 
guarantee the payment of tiiom at 
maturity : the bills would fall duo on 
Sopt. 2, 1868. On Aug. 11, L. drew other 
bills on pltf., also for defts.' accommo- 
dation. Pltf., not having received funds 
from defts. to take up the bills falling 
due on Sept. 2, telegraphed to L. that 
unless those funds were sent he would 
not accept the bills drawn on Aug. 11. 
L. had become insolvent, & left the 
country. L.'s trustees took the tole- 

5 Ta.m to the bank cashier, who knew that 
J. bad absconded, &; an answer was sent 
to pltf. by cable, in the name of L., 


stating that funds had been sent by the 
last mail, which was the fact. In conse- 
quence of this answer pltf. accepted the 
bills drawn on Aug. 11, & was obliged to 
pay them. The telegram was In the 
handwriting of one of L.’s trustees but 
was sent to the telegraph office by the 
casliicr of the bank, & the cost of trans- 
mitting it charged to L. in the bank books. 
In an action against the bank for falsely 
representing by the telegram that L. was 
in St. John, whereby pltf. was induced to 
accept the bills : — Held : answering the 
telegram addressed to L. wets not within 
the scope of the cashier's duties, & it 
should have boon loft to the jury to find 
whether the answer was sent by the 
authority of the directors. — MoKay v. 
Commkroiat. Bank (1872), 14 N. B. R. 
(Pug.) 1.— CAN. 

m. Payment to — Payment fo bank.] — 

In an action by the casliier of a bank in 
his own name on a hill Indorsed to the 
bonk : — Held : as the facts proved 
showed payment to pltf. it was a fair 
inferonoo that tliis was payment to the 
bank. — Seeley v. Cox (1896), 28 

N. S. R. 210 : alfd. in S. C., Cont. Dig. 
199. — CAN. 

n. Power of attorney by — To person 
not bank employee — Invalid.] — Re Din- 
ning & Samson (1877), 4 g. L. R. 26 ; 
18 R. L. 606.— CAN. 

p. Purchase of bank shares at request 
of — Cheque of customer honoured — No re- 


ceipt of money on cheque — Recovery by 
hank.] — Deft., at the request of the 
casliier, & for the benefit of the bank, 
bid in certain shares of the bank stock, 
which wore advertised for sale. Deft, 
had no funds in the bank, Imt the cashier 
told him ho could draw a cheque for the 
amount of the purchase -money, which 
ho did, & the amount was paid by the 
cashier to the seller of the sliares, whiiih 
were then transferred to deft. The pur- 
chase of its shares by the bank was con- 
trary to the charter. Deft, offered to 
transfer the shares to the bank, but they 
refused to aceept them, & repudiated 
the whole transaction : — Held : the 
bank could not recover the amount of 
the cheque. — Commercial Bank v. 
STK^^£N80N (1872), N. B. Dig. 81. — 
CAN. 

259 i. Scope of employment — Misnpjno- 
priaiion of funds — Liability of cashier’s 
sureties.] — The sureties of an absconding 
bank cashier are not relieved from lia- 
bility, by showing that the bank em- 
ployed their principal in transiting 
what was not properly banking busincstL 
in the course of which ho appropriated 
the bank funds to his own use, the claim 
against the sureties being for the moneys 
so appropriated by the principal, & not 
for losses occasioned by such illegal 
transactions. — Springer v. Bxchano* 
Bank op Canada, Barnes v, Exohanob 
Bank of Canada (1887), 14 S. O. R. 
716.— CAN. 
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Part II, SecU 1/ Sub-secL 1. ] 

Sub-sect. 3. — Clerk. 

261. Scope of employment — Loss of money — Lia- 
bility of clerk’s sureties.] — C. entered into the 
service of bankers as their clerk at B., & gave a 
bond witli sureties for the faithful discharge of his 
duties, & they covenanted thereby to mtie good 
all losses which might accrue to the bankers 
through the negligence, etc., of C. D., a customer 
of the bank, lived twelve miles from B., & rec^uested 
the bankers to send over a pei^son to receive his 
rents on a certain day. C. was sent over, received 
the cash from D.; & lost it on his way home. In 
an action of covenant against the sureties for the 
amount of the money lost by C., the jury found 
that it was not the custom for bankers at B. to 
send over & receive money from their customers 
in the country ; — Held : (1 ) the money was received 
by C. in the course of his employment as bankers’ 
clerk ; (2) the receipt of the money by C. was a 
receipt by tbe bankers, & they were entitled to 
recover. — Melville v. Doidge (1818), 0 0. B. 450 ; 
18 L. J. C. P. 7 ; 12 L. T. O. S. 127 ; 12 Jur. 923 ; 
136 E. K. 1324. 

See, further, Guarantee. 

262. Retirement or dismissal — Right to pension — 
Rules of bank.]-;— When a clerk breaks an unwritt/en 
but well recognised rule of his employer, & receives 
in consequence a letter requiring him to resign, 
that notice, although polite instead of peremptory 
language was used, is a dismissfil. 

Pltf. having received such a notice : — Held : he 
was not entitled to a retiring allowance, one of the 
conditions on which such an allow^ance was grant(^d 
being that appet. “ retired w'ith the consent of the 
directors.” — Stephenson v. London Joint Stock 
Bank, Ltd. (1903), 52 W. R. 183 ; 20 T. L. It. 8 ; 
47 Sol. Jo. 876, C. A. 

Sub-sect. 4. — ^Auditor. 

263. Whether “ offleer ” of company — Duties — 
Misfeasance.] — An auditor of a banking co., ap- 


pointed in accordance with Cos. Act, 1879 (c. 76), 
18 an officer of the co. within Cos. (Winding-up) 
Act, 1890 (c. 03), s. 10. 

The duty of an auditor is confined to ascer- 
taining & certifying to the shareliolders the true 
financial position of the co. at the time of the audit, 
but in discharging that duty it is not suflicient to 
ascertain that the balance-sheet corresponds with 
the books ; he must take reasonable care to ascer- 
tain that the books themselves show the ti*ue 
position of the co. 

An auditor of a banking co. regulated by Cos. 
Act, 1879, certified that the balance-sheet w^as a 
correct summary of the accounts of the co. tis 
recorded in the books, & added that the value of 
the assets was dependent on realisation. The 
principal asset consisted of loans to customers, 
which were put down in the books at far too high a 
figure, no allowance being made for bad or doubtful 
debts. The auditor made a private report to 
the directors, calling their attention to the un- 
satisfactory nature of the securities held for most 
of these loans : — Held : the certificate did 
not comply with 1879 Act, the auditor was 
guilty of a misfeasance under Cos. (Winding-up) 
Act. 1890, s. 10, in withholding from the share- 
holders the information to whicli he called the 
attention of the directors, he & the directors 
were jointly & severally liable for the amount of a 
dividend i)aid out of the capital of the co. in pur- 
suance of a resolution of the shareholders, founded 
on the recommendation of the directors & upon the 
balance-slieet certified by the auditor . — Re IjON- 
DON General Bank, [1895] 2 Ch. 166, 673; 
64 L. J. (Jh. 866 ; 72 L. T. 610 ; 73 L. T. 304 ; 43 
W. R. 481 ; 44 W. R. 80 ; 1 1 T. L. R. 374, 573 ; 39 

501. Jo. 450, 706 ; 2 Mans. 282, 555 ; 12 R. 263, 

502, C. A. 

j4n'nototion<* : — Consd. Tie Kingeton Cotton Mill Co., (1896j 
55 Ch. 279, C. A. ; lie Western Counties Sudani Hakeries 
& Millinf? Co., [18971 1 Ch. G17, C. A. Refd. H. r. Koberts. 
[1908] 1 K. B. 407, C. A. : lie UeiMiblic of Bolivia Explora- 
tion Syndicate, [19141 1 Ch. 139. Mentd. lie National 
Bank of Wales, [18991 2 Ch. 029, C. A. 

Sec, generally. Companies. 
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q. Clerk — Filling vp blank drafts for 
unanihorised purposes.] — If a clerk in a 
bank, havinpr or honestly believing that 
he has an implhid or express authority to 
fill up blank drafts signed by the cashier 
or assistant -cashier of the bank, fills up 
Bueh blanks for ot her iJurposes than those 
for which he knew them to have been 
signed, witli intent to defraud, ho there- 
by comraiU forgery . — Ex p. Hoke 
(1886), 14 II. L. 705.— CAN. 

r. Misapproj/rinling accepted 

cheoue — Liability of bank.] — The bank 
clerk, who receivers an aexsepted cheque 
with directions to pay certain drafts, &, 
instead of carrying the cheque to the 
credit of the depositor, pays liiinaolf a 
part of the proceeds of tlio clieque, 
renders the l)ank liable to an accounting 
for the money so received. The burden 
of proof IS upon deft, to explain what 
was done with the money. — K euctiuck 
V. Banouf, Nationale (1915), 21 H. L. 
396.— CAN. 

t. Teller of bank Authority to receive 
deposits — Subject to speetial conditions .] — 
Though a teller of a bank may not in 
fact have authority to receive deposits, 
except on the ordinary terms, yet if he 
receive a deposit, subject to special con- 
ditions as to its appropriation which 
ought to be commnnicnted by him to the 
manager, & the deposit is retained by 
the bank, the bank will be bound by 
such condit on. — O hamberiain v. Eng- 
lish, Scottish & Australian CJhar- 
TERED Bank (1878), 4 V. L. R. 45. — 
AUS. 

Fidelity guarantee — Misap - 


plication of funds — »SVopc of employmeid.] 
— In an action on a deed, wlicndiy deft, 
guarantees that A. shall, during his ser- 
vice as clerk or in any other caT)aciiy 
whatsoever, be faithful in his conduct, 
render proi)er accounts, pay money, ot<\, 
a plea that before the breach of duty 
alleged A. was, without deft.'s consent, 
clianged from the situation of cl(‘rk to 
that of teller whereby his re8ponsii)ility 
was entirely changed & inertjased, is bad. 
— Royal Canapian Bank v. Yates 
(1869). 19 C. 1\ 439 —CAN. 

V. Mode of checking cash 

— FA-idcnce.] — Pltfs. granted a bond for 
the intromissions of a teller in a bank. 
Ih’evious tluTeto, a “ proposal for 
guarantee *’ had been submitted by the 
teller to pltfs., containing answers to 
queries. One of the queries, to the effect 
“ How often the employer would 
balance appet, *8 accounte. & what art^ 
the checks used to secure accuratjy of 
accounts.** was answered. His cash 
IS checked weekly by a brother teller, & 
by the cashier separately, & monthly by 
the directors.** This answer was signed 
by the bank & by the toller. Tlaj teller 
failed to account for his intromissions : — 
Held: (1) the jury had been rightly 
dlroctod that the que.stion wliether there 
was an undertaking on the part of the 
bank depended on tlio point whether 
the matlor reprcsfjnted was material to 
the intcjresta of the party putting the 
question, & if the jury thought the 
representation material, then, taking the 
“ proposal ** as questions put to em- 
ployers before pltf. entered into their 
obligation, it was an undertaking given 
to them on which they might rely ; (2) 
evidence on the part of defenders as to 


the usual mode of checking in ollu r 
banks was inadmissible, merely to show 
that what ihey had done was fairly 
witliin ordinary' practice. — Britihh 
(tt^akantkk Abkoun. r. Western Bank 
OF Scotland (1853), 25 So. Jur. 502. — 
SCOT. 

w. Right to sue for shortage . ) — 

Pltf. was teller of a bank, at wliich a nolo 
of deft, became due. Deft, paid in to 
pltf. a sum afterwards discovered to be 
£25 short, & pltf. was compelled to make 
it good to the bank : — Held : he could 
rticover It from deft, as money^ paid to 
his use. — Kiverh v. Roe (1854), 4 C. P. 
21.— CAN. 

X. Holding shxiree in trust for bank — 
Indemnity — Winding up of bank — Right 
of proof.] — B., a clerk in the M. bank, 
held a number of shares in various e.os. 
in trust for the bank, the bank having for 
certain reasons transferred such shares 
into his name. The l)ank gave B. an 
indemnity against all liability in n.'spcct 
of such shares. B. was made insolvent 
in ro8p<M!t/ of shares so held by him in one 
of these COB., & all the cos. i>ut In proofs 
in respect of uncalled capital against his 
estate. The various cos. had all gone 
Into liquidation, & all the impaid capital 
thenjin had l>oen called up. The M. 
bank also wont into liquidation, some of 
these cos. being still Indobtod to it : — 
Held : the tnistct^s of B.*fl estate were 
entitled to prove In the liquidation pro- 
eoedings of the M. bank in n^spoct of the 
whole amount of calls in respect of 1 hose 
shares for which B. was liable. — Re The 
Mercantile Bank of Australia, Ltd. 
(IN Liquidation), Exp. Bullock (1895), 
21 V. L. R. 476.— AUS. 
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Part II. — Business of Banking. 


Sect. 1.— GENERAL RIGHTS AND OBUGATIONS. 

Sub-sect. 1.- -Nature and Conditions of 

Banking. 

264. Banking business part of law merchant — 
Judicial notice.] — The nature of the business of 
bankers is part of the law merchant, & is to be 
judicially noticed by the ct. — Bank of Austral- 
asia v. Breillat (1847), 6 Moo. P. C. C. 162 ; 13 
E. R. 642, P. C. 

Annotations : — Mentd. Bute v. Mason (1849), 7 Moo. P. C. C. 
1, P. C. ; Maclao v. Sutherland (1854), 3 E. & B. 1 ; 
Lindus v. Melrose (1858), 3 H. & N. 177, Ex. Oh. 

265. Banking customs — Establishment.] — 

Bankers have no right to establish a customary 
law among themselves at the expense of other men 
(Eosti^r, J.) — Hankey V. Trotman (1746), 1 
Wm. Bl. 1 ; 90 E. R. 1. 

Annotations : — Consd. Medcalf v. Hall (1782), 3 Doug. K. B. 
113. Mentd. Robson v. Bennett (1810), 2 Taunt. 388. 

266. Carrying on business — Receipt of deposits — 
Cessation.] — As soon as a banker ceases to receive 
deposits, the trade of banking ceases. — G riffiths 
V, Jay (1835) 4 L. J. Ch. 69. 

267. Loss — Fraud.] — The trade of a banker 

in an e.special manner demands the strictest fair 
dealing, as it is one of confidence ; &> where a 

banker liad carried on his business for eighteen 
y'ears at an unvarying loss, & with a knowledge of 
it, A continued to receive dei^osits to the last day 
before becoming bkpt-. : — Held : the Bkpey. Ct. 
would visit such conduct with tlie severest punish- 
ment, & refuse his certificate . — Tie Johnson (1848), 
10 L. T. O. S. 378. 


268. Representation as to solvency. ]-;-The 

position of a banker differs from that of an ordinary 
trader. The ordinary trader by the rnere fact that 
his premises are open & that his business is being 
carried on does not represent that he is solvent. ^ In 
the case of a banker, the mere fact of his keeping 
his doors open for business & carrying on business 
may afford some evidence from which a jury may 
find that he impliedly represents he is solvent. — 
R. v. Parker & Bulteel (1916), 80 J. P. 271 ; 25 
Cox, C. C. 145. 

269 . Wrongful use of bank name. ] — A declaration 
stated that pltf. had established a bank in London 
called “ The Bank of Ixindon,” & was the first 
person who had established a bank by or under that 
name, & had established the bank at great expense, 
& caused the name to be published & affixed on the 
offices of the bank, so that same might be seen & 
known by the public, & bad caused prospectuses 
of the bank to be printed & circulated with the 
name & title of “ The Bank of London ” thereon, & 
the bank was then commonly known by the name 
of, & was the only bank named or styled, “ The Bank 
of London,” whereby pltf. had acquired & was 
acquiring great gains & profits. It then proceeded 
to allege that deTts., intending to injure pltf. in his 
bank & the business of his bank, afterwards, & 
while his bank was the only bank named or styled 
“ The Bank of London,” wrongfully & fraudulently 
established a certain other hank in London under 
the name, style, & title of “ The Bank of London,” 
in imitation of, & as rcpiesenting, the Bank of Lon- 
don of pltf., & wrongfully & fraudulently transact ed 
business at the bank so established by defts. under 
such name, & under the false colour & pretence tliat 


PART II. SECT. 1, SUB-SECT. 1. 

a. Essential characteristics.] — The es* 
sentiii] cliaractcristlufi of the busiaess of 
banking aro the colleetiou of mont’fy by 
receiving deposits upon loan, repayable 
when & as expressly or impliedly agreed 
upon. Hi, the. utilistition of the money so 
collecUid by lending it again in such 
flinns as arc required. — State Savings 
Bank of Vhtoria Combs, v . Perme- 
WAN Wright A. Co., Ltd. (1915), 
V. L. R. 81 ; 19 C. L. R. 457.~AUS. 

b. .) — A. carried on business as 

a banker, or money-lend(jr in threw towns. 
The prtnnisea, where the business was 
carried on, consisL'd of two rooms in a 
house in each of the towns, one of which 
was occupied liy A., & the other by his 
clerk. He attended one day in each 
week in eatdi place. The course of 
buHinoss was as follows : Money waa 
lent on promissory notes, payable in 
twelve weeks, with interest at the rate 
of id. in the pound per week. Advances 
were also made on intgos. The Arm had 
been in the habit of receiving largo sums 
of money on deposit, for which it gave 
promissory notes, payable three months 
after date. It afterwards sulistituted 
deposit receipts similar in form to 
thoso issued by hanks, 8i the amount of 
money recedved on these was very large. 
The firm also lent small sums, up to 
£5, without taking any security, & 
cashed “ crop notes & small American 
drafts. The hooks kept were of the 
most primitive sort. Sc not such as were 
usually kept by hankers. A. did not 
issue notes, cheques, pass-books, letters 
of credit, or bills on foreign or British 
banks, & there wore not any current 
occoimts kept with the firm. The 
establishment was commonly known as 
A.’s hank. Sc the officials of the Bauk of 
Ireland had also called the firm bankers : 
— Held : A. was a banker within 33 
Oeo. 2, c. 14. — Re Shields' Estate, 
Bank of Ireland (Qoyebnor Sc Co,), 


Petittoners, [19011 1 I. R. 172 ; 35 
1. L. T. 3, a A.— IR. 

c. Accepting bills — Corporate sent 
not necessary.] — An incorporated bank- 
ing CO. can accept hills as incident t6 
tlieir biiPincss, Sc such acceptance need 
not be under their corporate seal. — 
Bkrton 75. CentralBank (1883), 5 All. 
493.— CAN. 

d. Central hank — Obligations imposed 
by charter.] — After part performance of 
a contrimt, from which the declaration 
requiroci by 4 Will. 4, c. 44, s. 20, has 
been omitUid, Sc receiving property 
under it, the hank cannot set up such 
omission in answer to a suit for specific 
perfornianco of such contract. Qu. : 
whether such omission would render the 
contract void. — Pickard v. Central 
Bank (1863), 6 All. 472.— CAN. 

_ e. .] — The above sect, is 

directory only. Sc its non-observance 
does not render the instrument-s referred 
to in the sect. void. — Berton v. Cen- 
tral Bank (1883), 5 All. 493.— CAN. 

f. Land bank — Being both vendor <j& 
purchaser — Ihdy of bank.] — A land hank, 
whoso business was the buying & selling 
of land, having a property under offer 
to them for £14,000, fomid a syndicate 
of live pereons, of whom H. was one, 
ready to take over the property from 
the hank for £20,000. The bank pur- 
chased the property, but, on offering it 
to the syndicate, one of the origrinal five 
was no longer ready to purchase, & the 
hank put forward C. to take the place of 
the fifth member of the syndicate, & the 
sale was then completed. H. entered 
into the arrangement, relying on his own 
Judgment as to the value of the pro- 
perty, Sc ho knew that C. was the 
nominee of the hank : — Held : although 
the hank was both vendor 5c purchaser 
it was not the promoter of the syndicate 
so as to owe any duty to H. to disclose 


to him the price originally given for 
the property, nor did the relationship 
existing between the hank & H. pre- 
vent the hank from making a profit at 
the expense of H., as ho knew that the 
hank was vendor as well as purchaser. Sc 
that it was the business of the bank to 
make a profit out of land sales. — Real 
Estate Bank, Ltd. v. Huntter (1897), 
18 N. S. W. L. R. 219.— AUS. 

g. Marriage settlement by banker.] — 
A settlement made by a hanker on his 
son’s marriage, & purporting to provide 
for the issue of the marriage, is within 
33 Geo. 2. c. 14, s. 3, & the limitations 
in favour of such unborn children are 
void. — Spe.aring 75. Delacour (1838), 
1 Dr. & Wal. 591.— IR. 

h. Purchase of goods at execution — 
To acquire outstanding charge.] — Held: 
under 19 Sc 20 Viet. c. 127, s. 21, the 
hank had a right to purchase goods at a 
sheriff’s sale other than on an execution 
at their owm suit, if in that way they 
wished to acquire an outstanding claim 
or charge on the property of a debtor of 
the hank. — K ingsmill v. Bank of 
Upper Canada (1863), 13 C. P. 600. — 
CAN. 

k. Beceipt of money in trust to pur- 
chase shares — Receipt outside hank .] — 
Under Bank Act (R. «. C. c. 29), s. 76 (1), 
a bank may lawfully receive money 
deposited with it in trust, for the pur- 
chase of stock to he transferred by it to 
the depositor, 5c such a deposit may l>e 
lawfully made in the hands of the mana- 
ger outside the bank premises, at the 
office of the depositor, to whom the bank, 
on taking possession of the money, be- 
comes liable for it. — Hooper 75 . Eastern 
Townships Bank (1908), Q. R. 35 ; 
S. C. 221.— CAN. 

l. Trust company — Whether bank .] — 
Reveistoke Sawmill Co. v. Fawobtt 
(1915), 8 W. W. R. 477.-~CAN, 
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Sect* 1. — General rights and obligations: Suh^sects. 

same was the bank established by pltf., & that 
thereby pltf. had been prevented from carrying on 
his business at the bank so established by him so 
fully & extensively as he would otherwise have done, 
& had been deprived of profits, & that by means of 
the premises divers persons were induced to believe 
& did believe that the bank so established by defts. 
was the bank called “ The Bank of London 
established by pltf. : — Held : the declaration dis- 
closed no cause of action, it not being averred that 
pltf. had ever carried on the business of a banker. 

Semhle : such action would lie against a trading 
corpn. (WiLLEs, J.). — Lawson v. Bank of London 
(1856), 18 C. B. 84 ; 25 L. J. C. P. 188 ; 27 L. T. 
O. S. 134 ; 2 Jur. N. S. 710 ; 4 W. R. 481 ; 139 
E. R. 1290. 

AnnotcUioTis : — Consd. MoAndrow v. Bassett (1864), 4 New 

Rep. 12 ; Raggett v. Findlater (1873), L. R. 17 Eq. 29. 

Reid. Maxwell v, Hogg, Hogg v. Maxwell (1867), 2 Cb. App. 

307, L.JJ. Mentd. Liconst^d Victuallers* Newspaper Co. v. 

Birmingham (1888), 36 W. R. 433, C. A. 

270. Notice left after business hours — When opera* 
tive.] — A notice left at a bank after business hours 
only operates as notice to the bank from the time 
when in ordinary course of business it is opened & 
read. — C alisher v. Forbes (1871), 7 Ch. App. 
109 ; 41 L. J. Gh. 66 ; 25 L. T. 772 ; 20 W. H. 160, 
L.JJ. 

Annotations: — Mentd. Re Dallas, [1904] 2 C^Jli. 385, C. A. ; 

Re Weniger’s Policy, (1910] 2 Ch. 291. 

271. Exchange contract — Condition precedent — 
Repudiation.] — Bankers contracted with A. to pay 
in exchange for silver sterling money or il/S equiva- 
lent at cei’tain prices, but at the same time stipu- 
lated that the goods in payment for which the silver 
would be received should be financed through 
them : — Held : (1) financing the goods was a con- 
dition precedent to the contract ; (2) both parties 
were reciprocally bound to settle rejisonable terms 
of financing, & as the bankers repudiated the obli- 


gation, A. was entitled to judgment on the contract. 
— Bank op China, Japan & The Straits, Ltd. v. 
American Trading Co., [1894] A. C. 266 ; 63 
L. J. P. C. 92; 70L. T. 849; 6 R. 494, P. C. 


Scjb-sect. 2. — The Relation of Banker and 

Customer. 

272. Relation of debtor & creditor.] — The relation 
between a banker &> customer, wlio pays money 
into tlie bank, is the ordinary relation of debtor & 
creditor, witli a superadded obligation arising out 
of the custom of bankers to honour the customer’s 
drafts ; & that relation is not altered by an 

agreement by the banker to allow the interest on the 
balances in the bank. 

The relation of banker & customer does not par- 
take of a fiduciary character, nor bear analogy to the 
relation between principal & factor or agent, who is 
^Musi-trusiee for the principal in respect of the par- 
ticular matter for which he is appointed factor or 
agent. — Foley v. Hill (1848), 2 II. L. Cas. 28 ; 9 
E. R. 1002, II. L. 

Annotations : — Cossd. Re Gibson & Sturt, Re St. Alban’s Rank 
(1850). 15 L. T. O. S. 95. Distd. Pennell v. Duffell (18.53), 
4DoG.M.&G. 372, L.JJ. Consd. A. -G.v. Edmunds (1868). 
L. R. 6 Eq. 381 ; South Australian Insce. v. Raudell 
(1869), L. R. 3 1\ C. 101, I*. C. ; Burdick v. Garrick 
(1870), 5 Ch. App. 233, L.C. & L.J. Distd. Atkinson v. 
Bradford Third Equitable Benefit Bldg. Soc. (1890), 25 
Q. B. D. 377, C. A. Refd. Teed v, Boere (1859), 33 L. T. 
O. S. 26 ; Moxon r. Bright (1869), 4 Ch. App. 292, L.C. ; 
Biytli V. Whiliin (1872), 27 L. T. 330 ; v'^ummers v. City Hank 
(1874). L. R. 9 C. P. 580 ; Bamier v. Berridgo (1881), 18 
Ch. J). 254 ; Green well v. National Provincial Bank 
(1883), Cab. & El. 56 ; Marton-v, Rocke. Eyton (1885), 53 
L. T. 946 ; Re Tidd, Tidd v. Overall (1893). 62 L. J. Ch. 
915 ; Royal Bank of Scotland v. TotUuiham, f 18941 2 
Q. B. 715, C. A. ; Re Derbyshire, Webb v. Derbyshire, 
11906] 1 C3i. 135. Mentd. Blower v. Blower (1858), 5 
Jur. N. S. 33 : Jackson v. Ogg (1869), John. 397 ; Smith v. 
Leveaux (1803), 2 De G. J. & Sin. 1 ; Hilli?. South Stafford- 
shire Ry. (>). (1865), 11 Jur. N. S. 192 ; St. Aubyns v. 
Smart (1867), L. R. 6 Eq. 183 ; Seagram v. Tuck (1881), 


m. What is trading — Acquisition of 
controllifig interest in trading company,] 
— Bank Act proliibits a bank from 
creating an alias to carry on basiness 
with the bank's money Sc account to 
the bank for tho profits thereof, but it 
does not prohibit tho acquisition by a 
bank of the controlling interest in a 
trading co. & the de facto direction of the 
affairs thereof by the bank. — Northern 
Crown Bank r. Great West Lumber 
Co. (1914). 28 W. L. R. 708 ; 6 W. W. R. 
628 ; 17 D. L. R. 593.— CAN. 

n. Buying & selling goods — 

Action for breach of warranty.] — Bank 
Act, 34 Viet. c. 5, prohibits l>ankB from 
buying & selling goods or merchandise, 
& an action will not lie against an in- 
corporated bank for breach of warranty 
on the sale of a maclilne. — U adforp v. 
Merthants Bank (1883), 3 O. R. 529. 
—CAN. 

o. Holding shares in mercantile 

house.] — Bill by a banker for an account 
of shares hoJtl in trust for him in a 
mercantile establishment dismissed, 
tho trust being in contraveniitjn of 29 
Geo. 2, c. 16. which prohibited bankers 
from being traders. — O ttt.f.y v. Browne 
(1810). 1 BaU & B. 360.— IR. 

p. Purchase of mining shares.] 

— E. deposited with the V. Bank scrip 
for shares in the mining co. as security 
for moneys then due by him to the bank. 
Subsequently S. instituted proceedings 
bilore a warden for the forfeiture of the 
co.’s claim, but the warden dismissed 
tite case. Pending an appeal S. agreed 
to withdraw his proceedings in considera- 
tion of the bank giving an undertaking to 
meet the liabilities on E.'s shares so long 
as they held them as security, & E.’s 
trustees by arrangement with the bank 


sold E.’s shares which were purchased for 
tho bank in the name of nominees : — 
Held : the purchase of the shares by 
the bank in the circumstances was not 
violation of its Act of incorporation as 
Investing its funds in a trading or 
mercantile speculation not within tho 
ordinary & legitimate purposes & 
operations of banking ostablishmeuts. — 
Harri-son V, Smith (1869), 6 W. W. & 
A’B. 182.— A US. 

q. Purchase of pig-iron.] — A 

decree w’as pronounced against- a liank- 
ing CO. for tho price of pig-iron bought 
by its directors. A partner pre^stmted 
an application to interdict the <liroctor.s 
from paying the decree out of the co. 
funds, on tlie ground that such transac- 
tit)n w'as a violation of th(^ articles of 
wpartnery, wliich limited Llie business 
of the CO. to banking. Interdict refiis<?d. 
— Graham v. North British Bank 
(1849), 21 Sc, Jur. 458.— SCOT, 

r. I'aking assignment of cus- 

tomer's tmsiness for debt] — Bank Act 
does not prevent a bank from agreeing 
to take, in payment of a debt from a 
customer, an assignment of a lease of 
the latter's business prmnisos, & to 
carry on tho business for a time, with a 
view to disposing of it as a going con- 
cern at th(i earliest i)osBible moment. — 
Ontario Bank v. McALLisTEit (1910), 
43 s. c. 11. 3.38.— CAN. 

s. .1— Defts., a Arm carrying 

on a milling business, Ijeing heavily 
indebted to a bank, effected a settle- 
ment by which, upon payment of 
810,000 & u transfer of all their assete, 
tiie partners wore to be discharged 
from all liability, & an agreement was 
entered into whereby the firm agpee(i 
to Burronder to the bank all the assets, 


& assign the lease of the milling pro- 
l>crty. At tho sumo time anotiier agree- 
ment was executed, by which one of 
the i)artnorH was to ocl as manag(>ir & 
continue tiie ijusiness in tiie firm’s 
name, Uie bank indemnifying the part- 
nersldp against all lialality incurrt'd 
while doing so : — Held : tiie carrying on 
of the business for tlio purpose of & to 
the extent providful for by tlie agree- 
ment, was not ultra tires of tho bank 
under Bank Act, R,. S. C., 1906 (c. 29), 

8. 70. I’ETKRBOHOUOn HYPUAULRJ 

J^OWF.R Co. 17 . Mi’ALLIHTF.R (1908), 12 
O. VV. 11. 364 ; 17 0. L. R. 145.— CAN. 

t. Ouaranlee of account — In V)hich 
hank twt interested. ] — Held : the guaran- 
tee by a bank of an account, in which 
tliey had no interiist, was ultra vires 
their powers under Bank Act, R. 8. C\, 
1900 (c. 29). — McIntosh r. BANK of 
New BRTINSWTC3K (1914), 14 E. L. R. 
420.— CAN. 

u. Action by chartered hank — Proof of 
charter.] — In an action as Indorsees of a 
promissory note by a bank, whoso 
charter has been continued by Banking 
Act (34 Viet. c. 5), it is not nocossary to 
produce tho charter of tho bank to show 
their right to sue. — B anque Nationalb 
V. Becketi’ (1885), 25 N. B. R. 145. — 
CAN. 

PART. II. SECT. 1, SUB-SECT. 2. 

a. When it arises.] — A yearly sum 
of money was regularly remitted from 
England to the O. bank to be paid 
to R. by monthly instalmonts. R. 
obtained an advance from A. & gave 
cheques to A. drawn upon tho forms 
usoa by tho customers of tlie bank, 
amoimtJng to the advances by A, & 
each cheque being for the amount of 
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44 L. T. 800 ; Re Palmer, Ex p. Rlohdale (1882), 19 

Cli. D. 409, C. A. ; How v. Wlnterton, [1896] 2 Ch. 626, 

C. A. ; Kerrison v. Glyn, Mills, Currie (1911), 81 L. J. 

H. 3. 465, H. li. 

273. S. P. Be Gibson & Sturt, Be St. Alban’s 
Bank (1850), 15 L. T. O. S. 95. 

274. .] — The ordinary relation between a 

banker & his customers is merely that of debtor &; 
creditor, & not of trustee & cestui que trust, — Be 
Agra & Masterman’s Bank, Ex p. Waring (1860), 
36 L. J. Ch. 151. 

275. Deposits by customer — Bank bound to 

pay on demand.] — -The operation of banking is this. 
We speak of deposits by customers, & of their keep- 
ing money at a banker’s ; but both in fact & in 
contemplation of law they give their money or 
securities for money to the banker, who becomes 
their debtor & is bound to repay it on demand. So 
the operation of a cash credit is the reverse of the 
former ; the customer becomes debtor to the bank 
by so much as the bank advances on his drafts, & 
the surety becomes bound to pay that debt if the 
customer fails (Lord Brougham). — Swan v. Bank 
OF SCOTTAND (1835), 1 Deac. 746 ; 10 Bli. N. S. 

627 ; 2 Mont. <&; A. 656 ; 6 E. E. 231, H. L. 

Annotation : — Refd. lie Gibson & Sturt, Re St. Alban’s Bank 

(1850), 15 L. T. O. S. 95. 


276. ^ ,] — Money deposited with a 

banker by his cusi^omcr in the ordinary way is 
money lent to the banker, with a superadded 
obligation that it is to be paid when called for by 
cheque ; & if it remain in the banker’s hands for 
six year.s without any payment by him of the prin- 
cipal or allowance of interest, Stat. Limitations is a 
bar to its recovery. — Pott v, Clegg (1847), 16 
M. & W. 321 ; 16 L. J. Ex. 210 ; 8 L. T. O. 8. 493 ; 
11 Jur. 289 ; 153 E. E. 1212. 


Annotations : — Distd. Atkinson v. Bradford Third Equitablo 
Benotlt Bldg. Soc. (1890), 25 Q. B. D. ,377, C. A. Refd. 
Cooke V. Hoeley (1848), 17 L, J. Ex, 286 ; Re Gibson & 
Hturt, Re St. Alban’s Bank (1850), 15 L. T. O. S. 95 ; 
Tasscll V. Cooper (1850), 9 C. B. 509 ; Farley v. Turner 
(1857), 5 W. R. 666 ; Seymour v. Brecon Corpn. Treasurer 


(1860), 29 L. J. Ex. 243 ; Garnett v. M’Kewan (1872), 
L. K. 8 Exoh. 10 ; Goodwin v. Kobarts (1875), 44 L. J. Ex. 
157, Ex. Ch. ; Arnold t). Cheque Bank (1876). 1 O. 1*. D. 
578 ; Re Tidd, Tldd v. OvereU, [1893] 3 Oh. 164. Mentd. 
Re (3lendonning (1859), 33 L. T. O. S. 291 ; R. v. Hassall 
(1861), 9 W. R. 708, O, C. R. 

277. Agreement to pay customer else- 

where — Consideration.] — A declaration in assump- 
sit stated that defts. were bankers, & that pltf., 
being about to proceed to N., paid into their bank- 
ing-house in L, a sum of money, that they might 
cause the same sum to bo paid to him at N., at a 
certain time then agreed upon between them, & 
defts. received the sum of money for that purpose, 
& thereupon, in consideration of the premises, pro- 
mised to cause the sum of money to be paid to him 
at N. at the time agreed upon : — Held : the declara- 
tion imported an absolute undertaking to pay the 
money at N., & there was a sufficient consideration 
for the promise, & the declaration was good. — 
Shillibkbr V, Glyn (1830), 2 M. & W. 143 ; 2 Gale, 
212 ; 6 L. J. Ex. 21 ; 150 E. E. 704. 

Annotaiion ;^Mentd. Balfe v. West (1853), 13 C. B. 466. 

278. Deposits by deceased partner — Proceeds of 
sale of partnership property — Rights of surviving 
partners.] — Money deposited with bankers is, in law, 
a loan by the customer to the bankers. Where A., 
in his own name, deposits with his banker, C., the 
proceeds of a sale of the partnership effects of 
A. & B., A. & B. cannot join in an action against C. 
for the amount, unless it be shown that the deposit 
was made by A. as agent for the firm, & O. cannot 
be sued by B. as surviving part-owner. — Sims v . 
Bond (1833), 5 B. & Ad. 389 ; 2 Nev. & M. K. B. 
608; llOE. E. 834. 

Annotaiions : — ^Expld. Waleho v. Hewlett & Pro van (1853), 
1 C. L. H. 823. Refd. Parker v. Marchant (1843), 1 Ph. 
.356 ; Foley v. Hill (1844), 1 Ph. 399 ; Cooke r. Seeley 
(1848), 2 Exch. 746 ; Re Derbysliiro’a Estate, Webb v. 
Derbyshire (1905), 94 L. T. 138; Society Colonialo 
Anversoise v. London & Brazilian Bank, [1911] 2 K. B. 
1024. Mentd. Cobh v, Bocke (1845), 4 L. T. O. S. 394 ; 
Brunton v. Thompson (1846), 7 L. T. O. S. 430 ; Hiunble 
V, Hunter (1848), 17 L. J. Q. B. 350 ; Coulthurst v. Sweet 
(1800), L. R. 1 C. P. 649 ; Now I^aland & Australian 


one instuliiient. Those the bank agreed 
to pay provided H. drew no other 
checiues for those sums. The clieques 
given to A. wore duly paid. Subse- 
quently there being an accumulation to 
R.’s credit, R. drew a cheque for a sum 
less than the sum of the mouilily instal- 
ments which had aeciimulated in the 
bank, the cheque not being a multiple 
of the monthly sum : — Held : the rela- 
tion of banker & customer was not made 
out between the parties, & an action for 
dishonouring the cheque failed. — 
Robinson v. Oriental Bank (1872), 3 
V. L. R. 177.— AUS. 

b. .] — A special arrangement 

was made between plif. & the liankcr of 
his creditor that a sum should bo sent 
to such banker wlio should pay out of it 
a debt duo to the creditor & retain the 
residue for pltf. : — Held : the rtdation 
of banker & customer was not tliereby 
established & pltf. was not entitled to 
have his cheques on such residue 
honoured. — Stewart v. Bank of Aus- 
^tALASiA (1883), 9 V. L. R. 240.— 
AUS. 

c. Jlow terminated — ISaiikrwpicy of 
customer.]— rhci ixjlatlon of banker & 
enstomer is terminated by the assign- 
ment by the latter of Ills estate to 
trustees for the benefit of Ms creditors, 
or by his insolvency ; & where such 
termination took place during the cur- 
rency of a promissory note, silent as to 
inti^rest : — Held : from the date of its 
maturity simple interest only was 
chargeable, & not interest according to 
the previous dealings of the parties as 
honker & customer. — White v. London 
Chartered Bank op Australia (1877). 

3 V. L. R. 33, 168.— AUS. 

d. Death of cuaiomer.] — D. & 

Co., stookbrokors, had dealings with M. 


& Co., bankers, on the terms, that any 
commission business which D. Co. 
transacted for M. & Co. should be placed 
to tho account of an old debt, & that M. 
& Co., as bankers of D. & Co., should 
make them advances. One of the firm 
of D. & Go. having died ; — dleld : at 
D.’s death, tho account ceased to bo a 
banking acnount, & the balance <luo was 
merely a simple contract debt, & did not 
bear interest. — Graves r. Davies (1800), 
17 1. Ch. U. 227.— IR. 


276 i. Relation of debtor <£’ creditor — 
Deposits by customer.] — Tho ordinary 
relation between a banker & enstomer in 
respect of moneys paid by tJie latter to 
tho former is that of debtor & cuMlitor, 
&no fiduciary relation mil bo crealcMl in 
tile absenci^ of directions by the customer 
which eonvort the banker into a trustee 
in respect of tho sums so paid. A trust 
win exist when the banker is to collect & 
remit, but not wliere ho is to use & repay. 
Whore a customer remits money to a 
banker, with directions to receive such 
money in fixed deposit for a certain 
period together with anothor sum to bo 
remitted, the banker does not, when tho 
latter amount is not paid, hold the 
former sum in trust by virtue of sueh 
direction, although ho cannot claim to 
hold it as a fixed deposit payable only 
aft<^r tho limited period. — Madras 
Official Assignee v. Smith (1908), 
I. L. R. 32 Mad. 68.— IND. 


275 ii. 


Bank bound to repai 


on demand .] — Money held by a bankei 
after liis customer had domoudod rijpay 
ment is not held hy liim in a flduciarj 
^pacity. A creditor oannot transfonr 
Jus debtor into a trustoo by merelj 
demandi^ repayment of tho debt.— 

ASSIQNKK V. KRTSHNil 
Bhaita (1910), I. L. R. 34 Mad. 128.— 


276 Hi. Money held in sus- 

pense accourU.] — Money was held by 
bankers in suspense accoimt : — : 
the money was not held in a fiduciary 
capacity Sc tho relationsliip of banker & 
customer existed between tho parties. — 
Madras Oppicial Assignee v. Milap- 
parangavur Sarvajana Sahata Nidhi 
(1910), I. L. R. 34 Mad. 125.— IND. 

276 iv. . ] — A. paid 

money into a bank with Instructions to 
pay over same to B.. who had no account 
witJi the bank. The bank wrote to B. 
stating that they had received tlie 
money & held same in suspense account 
ponding instructions from B. : — Held : 
tho iiank held the amount as agente of 
A., tor remittance to B., & not as 
bankers either of A. or B. — ^Madras 
Official Assignee v. Rajam: Ayyar 
(1913), I. L. R. 36 Mad. 499.— IND. 

276 v. Direction to apply in 

particular manner,] — A customer In- 
structed his banker to purchase a Govt, 
promissory note with money standing to 
his credit with tho banker : — Hefd : a 
more direction by a customer to a banker 
to apply money at credit of the former’s 
accoimt in a particular way did not alter 
the relationship between banker & cus- 
tomer (Miller, J.). — Madras Official 
Assignee v. Lupprian (1910), I. L. R. 
34 Mad. 121.— IND. 

276 vi. Employed by bank 

under agreement on customer* s behedf .] — 
A. deposited money with B., a banker, & 
drew against them, but not to the full 
extent, & the residue was employed on 
A. *8 account by B. according to an 
agreement between them : — Held : be- 
sides the ordinary relation of banker & 
customer, there subsisted also between 
them that of principal & agent. — Nasir 
Bin Abdul Habib Fazal r. Dayabhai 
iTCHACHAND (1872), 10 Bom. 300. — IND. 
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Bankers and Banking 


Sect * 21. — Sec urities for a dvances : Su h-sects. 2 d: 3.1 

Sub-sect. 2. — Equitable Mobtuaoe by Deposit 

OF Title Deeds. 

See Mortgage. 


Sub-sect. 3. — Bills of Exchange, Cheques, and 

Prom i ssor y N otes . 

832. Accommodation bills —Bankruptcy of drawer 
— Rights of bank against acceptor.] — The drawer of 
a bill acee})lt*d for his accommodation, indorsed it 
for value to his bankers, <S: befoi‘e tlie bill became 
due, became bkpt. : — Held: the bankers, who 


knew that the bill was accepted for the accommo- 
dation of the drawer, could not recover from the 
acceptor more than the amount of their balance, as 
between them & the drawer at the time of his 
bkpey. — Jones v, ITibbert (1817), 2 Stark. 304. 

Annotation : — Mentd. Re Bunyurd, Ex p. Newton, Ex p. 

Griftln (1880), !(> Ch. D. 330, C. A. 

833. . ]-— Bills of exchange amount- 

ing together to £.523, drawn by A. accepted for his 
acconunodationby B., were deposited by A. wit h his 
bankers, as a s(‘curity for any tloating balance 
which might be due* from him to them on Ids bank- 
ing account. A. became bkpt., ^ his bankers 
proved a d(‘bt of £7,528 against his estate, exhibiting 
the bills of exchange as a security, but- not proving 
on them specifically. The bank(‘rs afterwards re- 


Co., 'I’uorT’s Cask (1891), 21 O. R. 3C7. 

—CAN. 

l. Bank Act, 1890 (c. 31), s. G4 

— Security for present advayice.] — Held: 
as the lainl was tak<‘ii to seeure 

a prest'iit advoncre it was illegal & \ oid. — 
Canadian Hank of C(»]\iMKkeK v. 
Wilj^oN (1908), 9 W. L. H. 3.59; af/d. 
(1909), 11 W. L. R. 539.— CAN. 

m. B. S. (\, 1900 (c. 29)— 

Security for debt A' future advancej<. I 
S., a custoiiier of a l»anU, ^^aH, in 189.), 
indebted to it in a large suin, Ik in 189.5 
& 1890 made three mtges. to a trustee 
for the hunk, covering most of Ids rt'ul 
estate. Tlie mtges, reidted the indebted- 
ness of the mtgor, to th<> bank for 
money advanced iS: promissory notes 
past due N- unjuiid. N bis agreement 
to execute the nitges. as collateral 
.Security for payment of th(‘ iiast due 
indebteilness, “ & also us eollaterul to 
any further or future advaiu’cs wldch 
may from time to time he made by the 
l)ank to the intgor. or which may be 
rejii'esented by tiills of exchange or 
promissory notes made or indorsed by 
the mtgor. from time to time liebl liy 
(lie bank or for any renewal or renewals 
thereof." The proviso for redemiiUon 
followed the terms of the rocitjil : — 
Held : the mtges. were not taken for the 
purpose of enabling the l)ank to make a 
loan upon nail estate, bnt for the pur- 
pose of securing the indebtedness of S. 
to the bank, &. were not made In pur- 
suance of a colourable & eolluHivo 
sclieme to defeat the n‘striotion imposed 
bv the Act. — Thomson v. Stikeman 
(1913). 29 (). L. R. 1R5; 4 U. W. N. 
1.540 : 14 1). L. K. 97 ; affd., 17 D. L. R. 
205. — CAN. 

n. Bank obtaining inort- 

yagr more than year after agreed date. |- 
Wbf're « iMistomer agnu's to give a bank 
as eollate*raJ security a mtge. on real 
estate on or betore a date named, tb<*re 
is nothing imju-otier or illegal in tlie 
bank, in pursnunee to such previous 
agreement, in insisting upon A" obtaining 
tlie seeurity on Hueli real es1.ate more 
than a year suliseipient to that date. — 
Ci.AUKBON i\ Dominion Hank (1910), 27 
O. \V. R. 1 ; affd., 38 D. L. R. 232.— 
CAN. 

Rights <£• liabilities of bank, mortgagor 
A' third parties generally.] — See, further, 
Moktoaok. 

PART II. SECT. 21. SUB-SECT. 2. 

See, generally, MoutoaoI':. 

o. tX'heiher egnifabte mortgage valid 
under Bank Aef.s.]— A bunk, wbieh was 
precluded b.v its Act of ineorjxirat ion 
from lending money upon the seenrity 
of lurid, but was allowed to take & hold 
land until it eould be sold for the 
purpose of reimiiurseinent of a debt 
previously ineurred witliout any expec- 
tation of such security, agreed to 
advance money to a eustonior, who a 
few days afterwards deposited deeds 
by way of sixMirity for such advance, 
in Hueii a way as to make such deposit 
virtually a part of tJu* same transaction : 
—Held : it was void under the Act.. — 
Bank of VMotoria r. Forbes (1887), 13 
V. L. R. 760.—- AUS. 


PART II. SECT. 21. SUB-SECT. 3. 

p. Volleelions deposited - Rnynie.nt on 
collateral nolens — Bank's dnty to credit 
customer —Suspense account .] — A hank 
gave a eust-omcr ** a line of credit to 
8150,000, to be secured by colleelions 
deposited ’’ : — Held : the bank was 
l)Ound to credit the customer witli tiie 
payments made from time to time to 
tfie liaiik on collateral notes deposited 
with tbeni by the eustorner in aeeord- 
anee with the terms of the memo- 
randum, tV could not liold the pay- 
ments ill a suspense aerount until Hit- 
maturity of the eustorner 's own iiaper 
given to the bank to <*over the line 
of credit, & tAke judgment against, the 
enstomer for the full amount of that 
paper,- Moi*sons Bank r. Cooper 
(1898), 20 O. R. 57 ; affd., 20 S. C. R. 
Oil. p. (\ — CAN. 

q. Promissitry note — Validity — - 
Stamj ).] — Notes not properly stamped 
taken by a bank are invaliil, if the bunk 
does not attach double slumps N' 

\ properly cancel the same* wlien it. lirst 
r(‘ceiv(‘s tJie notes, ik udll not support a 
chattel mtge. — O ntario Hank r. Wil- 
cox (1878), 43 IJ. C. R. 100.— CAN. 

|., Excessive nitcs of in- 

terest .] — To an action by pltfs., a Ixi lik- 
ing corpn., against, deft s. on a promissory 
nobs defls. in elTect pleaded tiiat th(‘ 
note was void undiT C. S. e. 5.8, 

s. 0, in eonsequeiiee of the taking by 
I)ltfs. of more than 7 per cent. inliTcst. 
from dofts. : — Held : the plea, was bad, 
for the etVect of 29 & 30 Viet. e. 10, 
s. 5, ^^a.s not merely to relieve banking 
eorpiis. fr<)m the pemininry penally, 
bull to save the seeairity given for the 
moneys loaned from the torfeilurit under 
that ' Act. — CoMMKRlTAL Ha\K OF 

Canada v. Cotpon (1807), 17 P. 447. 

—CAN. 

s. Indorsed by customer for 

jiast (ulrances — ('ustomrr credited on 
suthsequent deposits — I m pntation of pay- 
ments. I — A iiaiik took a note indorsed 
by a eustorner as soeurity for past 
advances amounting to at>ont 810,000, 
& after the mat.urity of the note, 
deposits amounting to inon' than 
.si 0,000 lyere pajsseil to his credit in the 
books of the bank : —//eZd .* in the 
absence of any special imputation of 
jiayinents or reserve as to the ai»pliea- 
tion of the Bubseqiumt deiiosits, those 
deposits wore to bo inipuUxJ in payment 
of the oldest debt, & the customer’s 
lialnlity at tiie maturity of the collateral 
seeui'jt.y being more than paid by the 
sui)H<*quoTit, ilepositH, f.tie i-oJlateral was 
diselnugixl, & the bank's action against 
the maker &. hrst. indorser of the 
note dismissed. — E xohandk Hank r. 
Newell (1887), M. L. R. 3 8. C. 129 ; 10 
L. N. 274.— CAN. 

t. Signed, by husband for irifr 

under power of attorney ■ Power of 
attorney ru>t pr<Hlaced — ll'ife not li(d)fe .\- — 
A busbaiid signed a note to the bank to 
scAMire an advance to the husband in 
bis wife's name, under a i)ower of 
attorney containiiig a clause permitting 
liirn to sign nofos "in which I shall be 
interested or concerned which shall lie 
requisite." The power of attorney was 


not produced to tlie bank at the time 
the note was given it the advance 
made : — Held : the signing of t lu* note 
by Die attorney put the bank on 
imiuiry, Ik, thiire being no evidence t.tuit 
the wife was interesU'd or eoneorned in 
the note, she was not liulile on t he noti\ 
— Hank of Nova Scotia r. Hawkins 
(1915), 31 W. L. R. 505.— CAN. 

u. A.ssignment of deed - - Pot- 

lateral security or satisfaction. I — Held : 
the deial in question sIiowimI clearly an 
intention on tlie part of t he bank to take 
it as collateral security, & not as an 
asslgninimt in satisfuetioii of tlu* notes 
sued on, - Hank of HiirriHii North 
Amerk'a V. Sherwood (is.50), 0 V. i'. It. 
552.— CAI^. 

w. — — Borrower laddinq collateral 
security — Rights of bank.] Held: where 
a eo. transferred certain notes lu*kl by 
it to a bank, the la(ti*r was also entitled 
to an assignment of any eollaterul 
seeurity, such as intge.s., tiiat was given 
witli such notes by debtor. — Re Cana- 
dian Gas Power & Ijacni'iies, Re 
Ridoe’s Cf.aim (1913), 25 O. W. R. 51 : 
5 O. U’. N. 43.— CAN. 

a. As collateral .secytrity — Re- 

lease by hank manager Jdabiliiy of 
hank.] — Pltfs., a bunking corpn., held 
defts.’ promissory note for "‘.1,000. As 
collateral seenrity for the paynieni of 
the note, pltfs. held two promissory 
not-ins of C., aggi’(‘gat iiig tlie same 
amount. Hy a private arrangeuieiit 
between pltfs.' niaruiger A" C. the 
iiiuiiager returned t-o (’. his promissory 
notes, undiu’takiiig with (!. to be liable 
to pltfs. for what ('. would liave t,o pay. 
In an action by pltfs. upon defts.’ note, 
defts. dispu(.<Mi liability on tb(^ ground 
that pltfs. w»Te not in a position to 
ndurn to tlimii C.'s notes, wbieh were 
tlieir jiroperly ik pledged by Diem a.s 
collateral .security for the payment of 
t.h(< nol.<5 sueil on : - Held : a good 
ground for countorelairii. — IH x helao/V 
Hank v. Larue (1910), 13 W. L. R. 1 14. 
—CAN. 

b. Accounts showing balance 

due to bank -A^o mention of notes in 
accounts — Priority of payment.] -Notes 
sued on were iiuiorsed by M. in blank A; 
given to pltfs. to be lu*ld by Diem as 
security for advances. Aiieonnts showed 
nd\ anccs amounting to >95,000, A a 
balance of .-<18,000 due by M. to pltfs. 
The nob^s were not mentioned in tho 
uei!onnts at aM :—Held : Die eiiuitablo 
doctrine us to priority of payments did 
not apply so as to dfsidiarge the notes 
as eiiler obligations. — Meikuianth Hank 
V. Stiklinh (1880), 1 R. & (1. 439. — 
CAN. 

c. Advance to jmrehase raw 

material — Bank receirdng proreed,s on- 
sale of goofls.] — Two promissory noti^s 
were given by didt. to secure advances 
made liy pltfs. to I. Co., of which ho 
had been manager. Tho eo. requirt'd 
inoiiey to pure base sulplilto in order 
that they might turn a largo quantity 
of inilp into paper. Pltfs, agreed to 
make tlie necessary advances, roctuving 
from deft, the promissory notes, a Hen 
on the sulphite purchased. & an under- 
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ceived a dividc*nd of 28, in the pound on the whole 
debt. B. subsequently paid th(i amount of the 
bills : — Ueld : li. was entitled to hav(* the dividend 
of 2s. in the pound on the value of the bills re- 
fundc^d by the bankers, as W(‘ll as to receive the 
future dividends on tin; same amount . — lie (.1 .\RNEK, 
jtJx p. Holmes (1839), Mont. Ch. 301, 312 ; 9 
L. J. Ch. 33 ; 3 Jur. 1023, L.C. 

Annotations: — Consd. Ellin v. Eminanucl (187(J), 1 Ex. D. 

157. C. A. Refd. Bower v. Marrin (1811), Cr. & I Mi. 1151, 

li.C. ; /\*e Clark, p. Stokes & Goodman (1818), De G. 

(518 ; Midland Haukinj? Co. Chandlers (18158). L. 11. 7 

Eq. 175). Mentd. Jte Foruaudes, K.r p. Hope (1844), 8 Jur. 

1128 ; Hohsoii y. Bass (1871), (5 Cli. App. 71)2, L.(’. 

834. Unauthorised discounting of deposited biils by 
bank — Bankruptcy of bank Customer entitied to 
proceeds.] — A customer d(*posited with a banker 
two bills for £1,000 indorsed by him for tin; amount 
of whu;h it was agreed lie sliould draw, the banker 
refusing to discount them. The cuslomtT only 
drew for £05, A the banker employed a broker to 
discount the bills, A becaim; bkjit . in le.ss than t hree 
weeks after they w«‘re originally deposit<‘d with him 
by tin* custonud*:- Held: the customer was <;n- 
titled to the proc(*eds of the hills. — ivV WISE, Ex p. 
Jh>WAHJ)s (1812), 2 .Mont.. A. J)e Ch 025 ; li B. J. 
Bey. 30 ; 0 Jur. 877, (T. of \i. 

835. Advance to agent —Upon bills drawn on prin- 
cipal -Failure of principal — Liability of agent.] — A 
hanking co., whose child’ oOice was in London, but 
wlio had olTices A carried on business in Australia, 
made advan(U‘s at- the ret|a<‘st of M. A it. to (k, the 
agent of .M. All. in Australia, upon hills of exidiange 
drawn by him upon M. A 11. Th(*se bills were dis- 
honoured by M. A 11., who had (‘ntered into a di'ed 
of composition with their <;re<lilors, whhdi was 
exi'cuted on behalf of tin* banking co. Dividends 
had been I’eceived under this deed by the lianking 
CO. wlio had brouglit an aid ion in Aust ralia iigainst- 

to keep up t,h(* Htock of Hulpliiie 
from time to time. The Bulphitc was 
jiuiili* into papiT cS: sold, tlio iirooiMsls 
heiia^ tunuMl over t,o pltfs., on aceoimt 
of otlier advaiiees made. Deft., in au 
action on the notes, c, (intended that he 
should he credited with the value of the 
Hulphit*' in the jiaper .so sold, of which 
pltfs. rec(*ived the proceeds, which 
amount would extinffuish his liability 
on ids iiromissory notes : — Held : pltfs, 
entitled to juiknnent for full amount. — 

BVNK r. CUAUI (1912), 22 
O. W. U. 87 1 ; 8 O. W. N. 1695 ; 6 
D. L. R. 579.— CAN. 

d. AccomituHlaiion indorsement 

— U/uinthorisefi jdedge as coUatexal sc- 
rarity- Jiank hvldrx in doe course .] — 

The hank havinix ndused further loans 
to a tradha^ co. until its ourrent liability 
to the hank was red ntjed, a note by the 
CO. in favour of its directors was specially 
iudorsiid l.o the h.ank by them & handed 
to the eo.^s mantif^er, who had c.harpre 
of it4;( huaricial affairs, witli Instnictious 
to have the note discomitcd, lint without- 
authority to pledge It.. Without In- 
forminir the hank of liis restricted power 
t.o iloai with the note, the manager 
depositetl it with the bank as collateral 
security for the co.'s current liability A, 
in eonsideration of the deposit, obtained 
fresh advances from the hank liy 
dlsiMumts of the eo.’s trade paper. At 
the maturity of the note, tlio tradi; paiier 
had h(;en ixd,ired & an overdraft on the 
co.'s aiicount had been oovered, but tin* 

f reiieraJ Indoiitediiess of the eo. for forim'r 
oans still subsisted : — Held : tlie liauk 
entitled to enforce payment of the note 
as holder in due eoui*se for vahiahle 
cou8idt;ratioi\ & to rtuiover thereon the 
amount of the eo.’s general indebtedness 
remaining imsatiHlled. — Ccjx r. (^/VNA- 
iiiAN Bank of Co.m.mickc*k (1912), 22 
W. L. R. 220 ; 16 8, C. R. 564 ; 8 

I). L. R. 30.— CAN. 

fiank taking security 

from maker — Disclmrge of indorser .] — 

AoUon on a promissory note indorsed 


C. for tho amount of their advances upon the bill.s, 
A damages for their non-acceptance. An injunc- 
tion was granted restraining the banking co. from 
proc(;eding in the action, tht;y liaving been dis- 
tinctly informed that th(? bills were drawn l>y 0. lis 
agerd for M. A K., whom th(;y had rtdieved by exe- 
cuting Uk; deed, A taking a divid<Mid tht‘reunder.' — 
W.VLKER Brooks (1850), 4 W. K. 347. 

836. Advance to company — On bills remitted to 
cover acceptances — Winding up of company — 
Right of remitting bank to recover.] — The B. Bank 
estahlLshed a credit agency with CS. Co. in Bondon, 
A agr(‘(‘d to send remittances williin ninety days to 
cover drafts. B. Co., b(*ing in diniculties, obtained 
an advanci* of money from the P. Bank, to be re- 
paid out of (;xpoctA‘(I remitt ances from t lu? Ij. Bank 
to coV(.*r hills then curi’ent, A tiie P. Bank emj^loyed 
as agemts to recc;ive A select from the expt*cted 
s(;curities the managing director of (1. Co., A Uu;ir 
own managing director, who had been, two years 
previously, tin* manage*!’ of (B Co., A was cognisant 
of A party to tlu* arrangement with the B. Bank. 
The s(*euriti(‘s were solect-ed by A handed over to 
tlu* P. Bank upon tlu*ir arrival, A the following day 
(1. t'o. stopp<‘d payment A was wound up : — Held : 
the B. Bank had rm title to recover the s(*carities 
from the J*. Bank. Banco de Btma v, Anolo- 
Peruvian Bank (1878), 8 Ch. I). 190 ; 38 B. T. 130. 

Annotation : -Mentd. Ee Gothenburg ConiTnereial Co. (1880), 

12 L. T. 174. 

837. Promissory note — Bank parting with pos- 
session — Right to recover.] A. deposited with B., 
a banker, a promissory note* as security for ad- 
vancers : — Held : B. was entitled to recox’^er on th (3 
neite, alt liougl) before* it be‘came' due he* parted with 
the possession tei enable A. to procure payme*nt from 
the make*!*, A although tlie note remaint'd in A.’s 
hands till his bkpey., A tlie*n came inte.) the po.sse.s- 


by eii'ft., who pl(>aeh*d that it was 
indorsed em the* express uiidcrstaneliiig 
that, ho was not to be e;ailod upon (o jiay 
it, 8: that he was discharged liy t he hank 
snliseeiuenl ly taking seeiirity from tlie 
makers, 'rhe jury louiid that the bank, 
on taking seeurity, bud agn^ed t.h.at the 
note in .suit should be iiaid eiut of the 
proceeds of collateral lield by I be bank, 
&. gave a verdict in deft.'s favour : — 
Held : a new trial must be ordered, as 
the finding of the jury did not. warr.ant 
the v(;rdict for doft. — St. Stkwhkn’s 
Bank e. Bonn ess (1 89.5), 2 1 S. C. R. 7 10. 
—CAN. 

f. Defect in title <tf customer— 

Knoirledgc of bank.] — * whether, iji 
t.lu* alisence of otlu*r evidence, the faid. 
that a baiik<;r knew that a small pi.T- 
C(‘ntage of many notes, made to a r;ert,aiii 
custoni(*r in resiiect of ot.h(*r transactions 

pledged by liim as <*oIlatoraI security, 
were tainted with fraud would reason- 
ably lead t.la^ banker to suspect, t.bat all 
notes made to that customer were so 
tainUul. — Hnk^n Inv^cstments Co. ?*. 
Guimson (1916), 99 W. h. R. 845 ; 9 
W. VV. R. 1130.— CAN. 

g. liights of hank as bond fide holder 
in due course — .Votes of third party as 
collulerat security —Failure of considera- 
tion betmeen maker payer. \ -Deft, 
made a note in favour t>f 8. for the 
amount of a hill of exchang<*. S. failed, 

tho bill was di.shonoui*od. Before 
the note came due, A. before the failure 
of 8 ,, it was deposited by him with a 
number of other notes with pltfs. as 
collateral security for the payment of 
certain hills of exchange, on which he 
was liable to pltfs., the agreement lieiiig, 
that if the bills were not paid, the i>ro- 
ceeds of the notes were hi be applied 
in payment of the amount, Imt if the 
bills were paid, pltfs. were to t;olle(;t tho 
noU^s & place the amount to the credit 
of S. Tho amount of nott\s deposibul 
by S. witli the bank os collateral seeurity 
never exceeded his indebP^lness, He at 
tlie time the not© in Quostiou was 


indorsed to pltfs., Iki when 8. failed, then; 
was a eonsidorahh; (hdieieney : — Held : 
pltfs. ivere bond fide holders for value, 

were not alTeefcd by the failure of 
e.( nisi deration between deft. 8. — 

Co.M.MEIiCTAL BANK C. IMVOE (1871), 
N. B. Dig. 113.— CAN. 

h. Defect in customer's 

title.] — Till* mere existence of a liability 
of a customer to a bank on a promissory 
note not yet dm* is not a sufficient con- 
sideration, under Bills of Exchange Act, 
R. S. C., 1906 (c. 119). R. 59, for tho 
transfer hy the customer to the hank of 
tli(* promissory note of a third party as 
collateral security, so as to constitute 
the hank the holder in due 0010*80 of 
such promissory note or to give the bank 
a better tit.Ie to it than the customiT liad 
as against the* maker, unli'ss there i>. 
evidence (fiat such note was t.r.insf<;mMl 
pursuant to a previous agreement to 
give seeurity.— Bank of Burnsii Nonm 
Ameht(;\ V. M(*{’.o.un (1911), 21 Man. 
L. R. 58.— CAN. 

k. '^'Negotiation" — ReneuxU of note.] 
—A r(‘n<*wal of a note is mM. a 

“negotiation” of it within Bank Act, 
59 Viet. e. 91, s, 75, sijas to support a 
security taken at the time of the ren(‘wal 
in siihstituiion for a previously existing 
security. — B ank of Hamilton r. Shkf 
iTKun (1SS4), 21 A. R. 156. — CAN. 

l. Person giriny security not at 

litfcrty to dnnr a/ptinst proecal'i of bill or 
note.] — A hill or note taken liy a hank 
on aciiuimig a security in form O to 
Bank Act. 59 Viet. (*. 91, ss. 71, 75, is 
not “ negot iuti'd ” at the time of the 
ae(|uisition thereof within the latter 
s(‘et., when tlie person giving the 
security, 8c to wlmsi* aceouut the pro- 
ceeds of the liill or note are credited, i.s 
not at liberty f,o draw against them 
except oa fullilliiig certain ot.lier condi- 
tions. — Hank of Hymilton r , H vested 
(1897). 27 O. R. 195 ; 21 A. R. 152 ; 28 
8. C. R. 2.35.— CAN. 
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given tor tiiein for £900. — ^British & American 
Telegraph Co. v, Albion Bank (1872), L. R. 7 
Exch. 119 ; 41 L. J. Ex. 67 ; 26 L. T. 257 ; 20 
W. R. 413. 

Annotations: — Apld. Gray v. Lewis, Parker v, Lewis (1873), 
8 Ch. App. 1035, L.JJ. Mentd. K. V. Aspinall (1876), 1 
Q. B. D. 730. 

292. “Customer*' — Person having current or 
deposit account — Bills of Exchange Act, 1882 
(c. 61), s. 82.] — To make a person a “ customer ” of 
a bank within the above sect, there must be some 
sort of account, either a current or a deposit 
account, or some similar relation. — Great Wes- 
tern Ry. Co. V. London & County Banking Co., 
Ltd., [1901] A. C. 414 ; 70 L. J. K. B. 915 ; 85 
L. T. 152 ; 50 W. R. 50 ; 17 T. L. R. 700 ; 45 
Sol. Jo. 690 ; 0 Com. Cas. 275, H. L. 

Annotations : — Consd. Gordon v. London City & Midland 
Bank, Gordon v. Capital & Coimtloa Bank, (1902J 1 K. B. 
242, G. A. Mentd. Capital & Counties Bank v. Gordon, 
London C’ity & Midland Bank v. Gordon, 110031 A. C. 
240, H. L. ; Crumplin v. London Joint Stock Bank (1913), 
109 L. T. 850 ; Morison v. London County & Westminster 
Bank. (1914] 3 K. B. 356. C. A. 

SeCf further y Sect. 12, sub-sect. 3, post, 

293. Drawing cheque — Customer's duty to bank.] 

— A customer of a bank owes a duty to the bank in 
drawing a cheque to lake reasonable & ordinary 
precautions against forgery, & if, as the natural & 
direct result of tlie neglect of those precautions, the 
amount of the cheque is increased by forgery, the 
customer must bear the loss as between himself & 
the banker. — London Joint Stock Bank i;. Mac- 
millan &; Arthur, [1918] A. C. 777 ; 119 L. T. 
387 ; 34 T. L. R. 509 ; 62 Sol. Jo. 650, H. L. 

Liability in respect of forged & altered cheques, 
see, further. Sect. 10, post, 

294. Knowledge of customer's signature — Duty 
of bank.] — Semble : it is the duty of a banker to 
know his customer’s signature. — Smith v, Mkrceh 
(1815), 1 Marsh. 453; 6 Taunt. 76; 128 E. R. 
961. 

Annotaiioyis : — Consd. Wilkinson v. Johnson (1824), 3 B. & C. 
428 ; London & River Plate Bank v. Bank of Liverpool, 
(1896] 1 Q. B. 7. Mentd. East India Co. v. Tritton (1824), 
5 Dow. Si. Ry. K. B. 214 ; Young v. Grote (1827), 4 Bing. 
253 ; Davies r. Watson (1833), 2 Nev. & M. K. B. 709 ; 
Leeds & County Bank v. Walker (1883), 11 Q. 13. D. 84. 

295. Treasurer of guardians — ^Also bank manager 
— Loss from bank paying forged orders —Liability of 
bank.] — Pltfs.. guardians of the poor, appointed 
deft., the manager of a bank, to be their treasurer. 
He received no remuneration from them nor profit- 
from the sums depo.sited in his hands, tho.se sums 
being dealt with by the bank as other funds de- 
posited by customers. B., tlie clerk to the guardians 
allowed L., a clerk in bis employ, to draw up orders 
on the treasurer for payment of money. These 
orders were paid across the bank counter, as 
cheques usually were. L. drew up orders in such a 
manner as to enable himself to increase the amount 
after they had been duly signed by the guardians & 
countersigned by deft., & he did increase them 
accordingly by various sums, in most instances by 
£10, the syllable “ teen ” being added after the 
written word four, six, seven, or nine, & a 1 being 
inse^t€^d before the figure 4, 0, 7, or 9, in spaces 
left by L. for the purpose. The orders thu.s 
fraudulently increased were presented at the bank 
& paid in the ordinary way, & the payment of the 
excess was due solely to the fact that deft.’a clerks 


were misled by want of proper caution on the part 
of the guardians & their clerk in signing the orders. 
In some cases L. forged the indorsement of payees ; 
in others he both increased the amounts & forged 
the indorsements. The guardians sued their clerk 
for negligence in his duty, but settled the action on 
his consenting to a judge’s order to stay proceedings 
on payment of a certain sum. They then brought 
a similar action against deft. : — Held : ( 1 ) the 

clerk & the treasurer were not joint tortfeasors 
so as to make the compromise of the action against 
the one a bar to the action against the other ; 

(2) pltfs. were disentitled, by the negligence of 
themselves & their clerk, to recover against deft. ; 

(3) although the treasurer was not within the pro- 
tection afforded to a “ banker ” by 10 & 17 Viet, 
c. 59, s. 19, yet the account of the guardians must 
be deemed to have been kept with the bank itself, 
&> the Act operated to discharge the bank, &- deft., 
its servant, from liability in respect of the payment 
of the orders of which the indorsements were 
forged. — H alifax Union v. Wheelwright (1875), 
L. R. 10 Exch. 183 ; 44 L. J. Ex. 121 ; 32 L. T. 
802 ; 39 J. P. 823 ; 23 W. R. 704. 

Annotaiioyis. — Distd. Cosford Union Grdns. v, Grimwade 
(1892), 8 T. L. R. 775. Apld. Colchester Union GrdiiH. v. 
Moy (1893), 68 L. T. 564. Refd. Scholfield v. Londea- 
borough, (18961 A. C. 614, II. L. ; Kepitigolla Rubber 
EstatcH V, National Bank of India, (1909] 2 K. B. 1010; 
MacMillan v. London Joint Stock Bank, [19171 2 K. B. 
439, C. A. ; London Joint Stock Bank v. Macmillan & 
Arthur, [19181 A, C. 777 p H. L. Mentd. Northern Counties 
of Englaoid Fire Insce. v, Whipp (1884), 26 Ch. D. 482, 
C. A. 

296. Liability of bank for acts of partner —Loss to 
customer from fraud of partner — Transaction not in 
scope of banking business.] — Pltf., a customer of a 
banking firm, was advised by W., one of the part- 
ners in the bank, to dispose of certain Dutch bonds, 
& to place the money upon better security. He t hen 
proposed that it should b(‘ lent to his own sou. This 
proposal w^s acquiesct‘d in by pltf, in consequence 
of her having great confidence in the firm. The 
money was paid out by a cheque upon tin? bank t o a 
third person named, or bearer, & pltf. received a 
promissory note for repayment, with a guarant(^e 
from W. W. absconded, &c tlui security proved to 
be worthless. Upon bill filed against the other 
members of the firm : — Held : they were not liable 
for the loss, as the transaction was not/ wit bin scope 
of a banker’s business, A was not recommended or 
sanctioned by the other partners. — BiSHOr v, 
Jp:rsey (Countpjss) (1854), 2 Drew. 143 ; 2 Eq. 
Rep. 545 ; 23 L. J. Ch. 483 ; 22 L. T. O. S. 326 ; 
18 Jut. 765 ; 2 W. R. 247 ; 61 E. R. 673. 

Annotations: — Consd. Lloyd v. Grace, Smith, (19111 2 
K. B. 489, C. A. Mentd. St. Aubyn v. Smart (1868), 3 Ch. 
App. 646. L.JJ ; Biggs v. Broe (1881), 51 L J. Ch. 64. 

297. Advising customer as to investments — 
Whether part of banking business.]— While it is 
not part of the ordinary business of a bank to give 
advioti to customers as to investments generally, 
yet there may be occasions when advice may he 
given by a banker as such & in the coursi? of his 
business (Lord Finlay, C.). — Banbury v. Bank 
OP MONTitEAL, [1918] A. C. 620 ; 87 L. J. K. B. 
1158 ; 119 L. 'i. 440 ; 34 T. L. R. 618 ; 02 Sol. Jo. 
005, 11. L. 

298. British customer of foreign bank — Remit- 
tances sent on request — Obligation of bank — Im- 
possibility of performance.]— Pltfs., a British firm 
in Ixmdon, had an account with deft-s., a bank in 
Berlin. From time to time, at pltfs.* request, the 
bank were accustomed to make remittances by 


1. Bill of lading indorsed to customer bank itself received notice of the I c. 14, s. 4, Is not applicable to oasi^s of 

— Notice of goods* arrivaf not necessary. \ arrival. — Masson v. MkrchantS* mutual dealings between a bank(*r & 

— A bank is not obliged by law to give of Canada (1898), Q. R. 14 S. C. 293. his customer, these being of the nature 

notice of the arrival of the goods to the CAN. of transactions between debtor & credl- 

customer to whom it has Indorsed & tor. — Clancarty (Lord) v. La Touche 

delivered the bill of ladingi even if the g. Mutual dealings,] — 33 Geo. 2, (1810), 1 Ball & B. 429. — IR. 
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cheque in sterling on their branch in London, &; for 
the purpose of such remittances they purchased 
drafts or bills on London. In July, 1914, when war 
with Gennany was pending, pltfs. requested defts. 
to remit to them a part of their balance, & in reply 
were informed that no exchange on London could 
be procured in Berlin, & that the remittance could 
not be made : — Held : the implied obligation of 
defts. to pltfs. was to use reasonable care to pur- 
chase & forward remittances at pltfs.’ risk & ex- 
pense, & it was not an absolute undertaking to 
remit when requested whether tliere was exchange 
or whether drafts on England could be purchased 
or not. — Leete (Joseph) & Sons ?j. Direction 
DEB Disconto Gesellschap^p (1915), 85 L. J. K. 
B. 281 ; 114 L. T. 332 ; 32 T. L. R. 158. 


Sub-sect. 3. — ^Branch Banks and Banking 

Agents. 


A. Branch Banks, 


299. Changing Bank post bill for bankrupt — 
Notice of bankruptcy to head office — Notice to 
branch.] — N. committed an act of bkpey. on 
Mar. 12, & on the same day absconded with two 
£500 Bank post bills drawn in London, payable to 
himself, which ho afterwards indorsed in blank. 
Application was made by solrs. on the Kith to the 
Bank of England to stop the bills, describing them, 
& stating that. N. had absconded with them. On 
Apr. 8 the same solrs. again applied at the Bank to 
the same clfect, & it was then st ated that a fiat of 
bkpey. against N. was expected by every post. At 
Gloucester, whore a branch bank of the Bank of Eng- 
land was (‘st ablished under Country Bankers Act, 
1826 (c. 46), s. 15, N. delivered the bills to S., saying 
he wanted gold for them. S., who was known at 
the branch, delivered them to the agent there on 
Apr. 12, & received £1,000 in gold, first indorsing 
them, at^ the agent’s desire, to the Governor & Co. 
of the Bank of England. S. paid over the whole 
£1,000 to N., having no interest in the bills, & 
having acted merely as his friend & agent. The 
commission had not then issued. Neither S. nor the 
bank agent knciw of the act of bkpey. The bills 
were sent to the Bank of England from the branch, 
uncancclled. The practice at the branch banks, 
when bills were changed there, was to take an in- 
dorsement 4fc send them up uncancelled : — Held : 
(1) the delivery of the £1,000 to S. for the bills was 
a transaction between the Bank of England & N., 
bkpt., by their respective agents ; (2) there was 

sufticient notice to the Bank to take away the pro- 
tection of 6 Geo. 4, c. 16, s. 82, ^ such notice to the 
Bank operated as notice to the branch bank, a 
reasonable time having elapsed for transmitting it 
before the bills were received there from S. — Willis 
V, Bank op England (1885), 4 Ad. & El. 21 ; 1 
Har. & W. 620 ; 5 Nev. & IM. K. B. 478 ; 5 L. J. 
K. B. 73 ; 111 E. R. 694. 


Annotations: — Distd. Wri^rht r. FcarDloy (1838), 5 Biiif? 
N. C. 8H ; PowliiH V, Pttu:*’ (1840), 3 C. B.16. Mentd. Corn 
foot V. Fowko (1839), 9 L. J. Ex. 297. 


300. Different branches — Separate indorsements 
of bills of exchange to — Independent indorsees.] — A 

bill of exchange was indorsed to a branch of a bank 
at Portmadoc, who sent it to the Pwllheli branch of 
the same bank, who indorsed it to the head establish- 
ment in London : — Held : each ^ of the branch 
banks was to be considered as an independent in- 
dorsee, & each entitled to the usual notice of dis- 
honour. — Olode V, Bayley (1843), 12 M. & W. 51 ; 
13 L. J. Ex. 17 ; 2 L, T. O. S. 123 ; 7 Jur. 1092 ; 
152 E. R. 1107. 

Annotations: — Consd. Woodland v. Fear (18.57), 7 E. & B. 

519 : Fielding: v. Corry, [18981 1 Q. B. 2(58, C. A Refd. 

Prince v Oriental Bank Corpn. (1878), 3 App. Cos. 325, 

P. C. ; R. V. Lovitt, [1912] A. C. 212, P. C. Mentd. 

Prldcanx v. Griddle (1869), 10 B. & S. 515. 

301 . Separate agencies of one principal — Not 
separate banks.] — Branch banks must be considered 
only as agents of the principal bank, not as separate 
& distinct banks. 

Applts. were payees of a promissory note payable 
at a branch bank of resps. When the note became 
due the manager of the branch bank cancelled it as 
paid, & remitted to the principal bank a draft for 
the amount in favour of applts.’ bankers. The note 
was not in fact paid, but was dishonoured, the 
next day the manager of the branch bank wrote to 
the manag(‘i* of tVie principal bank, requesting him 
to cancel the drafi , A: returning the dishonoured 
note, indorsed “ can(ielled in error.” No intimation 
was given to applts. or their bankers that the note 
had been paid : — Held : the branch banks must be 
treated as separate ag(mcies of one principal, the 
resp. corpn,, <&: applts. could not maintain an action 
for money received to their use. — Prince v. 
Oriental Bank Corpn. (1878), 3 App. Cas. 325 ; 
47 L. J. P. C. 42 ; 38 L. T. 41 ; 26 W. R. 543, P. C. 

Annotations : — Distd. Bank of Africa r. Colonial Government 

(1888), 13 App. Cas. 215, P. C Refd. Fielding v. Corry, 

[1898J 1 Q. B. 268, C. A. ; R. r. Lovitt, [1912] A. C. 212, 

P. C. Mentd. Sinclair v. Brougham, [1914] A. C. 398. 

H. L. 

302. Account at branch in one country — Payment 
demanded at branch in another country — Obliga- 
tion to pay,] — There is no obligation on a bank to 
pay in one country a debt due to a customer on 
current account in another country, 

Pltfs. had an account at the Berlin branch of deft, 
bank, which had it« head office in Germany & a 
branch in London. Tlicy wrote to the London 
branch demanding payment of the balance due on 
the account at the Berlin branch, &; upon refusal to 
pay sued the bank vvitliout having made any re- 
quest to the bank in Berlin to pay or to remit the 
balance to London : — Held : pltfs. were not en- 
titled to demand payment from the London branch, 
& therf^ had not been any breach by the bank of any 
obligations to pltfs. — Glare & Go. v. 1)re.sdner 
Bank, [1915] 2 K. B. 576 ; 84 L. J. K. B. 1443 ; 
113 L. T. 93 ; 31 T. L. R. 278 ; 21 Com. Gas. 62. 

Annoiaion: — Refd. Leeto v. Direction der Disconto Qesoll- 

schaft (1915), 85 L. J. K. B. 281. 

303. Notice of stoppage to one branch — Cheque 
cashed at another branch — Right of bank to sue 
drawer.] — Wliere tlie drawer of a cheque stops pay- 
ment by a notice given only to the bank branch on 
which it is drawn, &; the payt^e afterwards indorses 
the cheque to another branch of the same bank & 


PART II. SECT. 1, SUB-SECT. 3.— A. 

300 i. Differerd branches — Separate in- 
doTsements to — Independent indorsers .] — 
Different branches of the same bank may 
be indorsers from one to the other, & 
in case of dishonour notice need not be 
given direct to the head office, but each 
branch in snccesBlon is entitled to 
notice. — R. v. Lovitt, [1912J A. C. 212, 
P. C.— 'CAN. 

801 I. Not separate hanksA — A 


bank & its branches are but one concern. 

Torrance (1884), 1 Man. 
L. R. 32.— CAN. 

302 i. Account at one branch — Cheque 
present^ at different branch .] — A chciiue 
pivsented at a different branch of a bank 
than the one where the customer keeiis 
Ills account need not be casiicd as tne 
obligation of a bank to pay cheques 
TOsta primarily on tho branch at which 
the customer keeps his account. — R. v. 
Lovitt, [1912J A, C. 212, p, O.— CAN. 


h. Branch office in Ontario — Head 
office in another Province— lieaidence 
*~unthin Ontario .**] — Canadian hanking 
eorpns. authorised by Parliainout to do 
business in Ontario, although having 
their head offices in another Province, 
are to be deemed resident “ within 
Ontario ” within r. 935, & moneys 
deposited with tliorn at branches wlttiln 
Ontario may be attached in their hands 
as debts due to tho depositors. — W bntt- 
woRTii County v. Smith (1893), 15 
P. R. 372.— CAN. 
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3, A. <fe B . ; sub-sect 4.] 

the manager of that other branch advances money 
on the cheque in good faith & without notice that 
the cheque has been stopped, the bank is entitled 
to recover against the drawer in an action on the 
cheque. — London, Pbovincial & South-Western 
Bank, Ltd. v, Buszard (1918), 35 T. L. R- 142. 

See. further. Nos. 493, 494, 500, 648, 574, 618, 
669, 670, post 

B, Banhhig Agents, 

304. Agent to country bank — Drawing bill in own 
name on account of bank — ^Dishonour of bill — 
Liability of agent.] — ^An agent to a country bank, 
to whom pltf. sent a sum of money, in order to pro- 
cure a bill upon London, drew in his ovui name for 
the amount upon a banking firm in Ijondon, the 

ersons constituting that firm & the country bank 
eing the same : — Held : the agent was liable as 
drawer, although pltf. knew that he was agent, & 
supposed that the bill was drawn by him as such, & 
on account of the country bank, to which the agent 
paid over the money. — L eadbitt^:r i\ Farrow 
(1816), 5 M. & S. 345 ; 105 E. R. 1077. 

Annotations : — Mentd. Castrique v. Buttigieg (1855), 10 

Moo. 1\ C. C. 94, P. C. ; Lindue r. Melrose (1858), 3 H. & N. 

177, Ex. CU, ; Deslandes v. Greprory (18C0), 2 E. & E. 

602; CourUiuld v. Saunders (1867), 16 L. T. 562; 

Alexander v. Sizer (1869), L. R. 4 Exch. 102. 

305. London banker ds correspondent abroad — 
Dishonour of bills of correspondent— Notice of dis- 
honour.] — A banker in London corresponding with 
a banker abroad has the same right, with respect 
to English bills of his correspondent becoming due 
while in his hands, as an English banker has with 
respect to his customer in England ; & if such a 
bill be dishonoured, he may send it, when returned, 


to his correspondent abroad ; but senible : if the 
foreign correspondent be afterwards in London in 
possession of the bill, he ought not to send it again 
to the London banker, but should himself give 
notice of dishonour to the party who indorsed it to 
him. — D aly v, Slatt^hi (1830), 4 C. & P. 200. 

306. Agents for collection — Payment of bill — 
Neglect to credit principal — Liability for loss occa- 
sioned by sub-agents.] — M. employed R. & Co., 
bankers in Edinburgh, to obtain for him pa5unent 
of a bill drawn on a person resident in Calcutta. 
R. & Co. accepted the employment & wrote pro- 
mising to credit him with the money when received. 
R. & Co. transmitted the bill in the usual course of 
business to C. & Co., of London, & by them it was 
forwarded to India, where it was duly paid. R. & 
Co. wrote to M. announcing the fact; of its payment, 
but never actually credited him in their books with 
the amount. Tlie house in India failed : — Held : 
(1) R. & Co. were the agents of M. to obtain pay- 
ment of the bill ; (2 ) payment having been actually 
made, they became ijpso facto liable to him for the 
amount received, & he could not be called on to 
suffer any loss occasioned by the conduct of their 
.sub-agents, as between whom & himself no privity 
existed. — M ackersy v. Ramsays Bonars & Co. 
(1843), 9 Cl. & Fin. 818 ; 8 E. R. 628, II. L. 

Annotations : — Consd. Prince v. Oriental Bank Corpn. (1878), 

3 App. Cas. 325, P. 0 Refd. Boatie v. Carmichael (18.57). 
29 L. T. O. S. 228. Mentd. Meyereteln v. East^sm AKeiicy 
Co. (1885), 1 T. L. R. 595 ; Wcjst Ham (irdus. v. St. 
Matthew Betlinal Green, [18961 A. C. 477, H. L. 

307. Mortgaging bonds for bank — Sale by mort- 
gagees — Balance of proceeds kept by agent — 
Liability of agent.]— Deft., who was a customer of 
& htwi an account, with a bank, was also employed 
by the bank to raise money on certain 8j)anish 
bonds, which he accordingly did. The money being 
afterwards recalled by the migees., & not paid, the 


PART U. SECT, 1, SUB-SECT. 8.— B. 

k. When relation of agency arises.] — 
Three banks, creditors of B. Brothers, 
who required extension of time, a^rwed 
togrether to grant It & make furi.lior 
advances to them, declaringr it a mat ter 
of common cause : — Held : the stipula- 
tion in the agreemont that A., to whom 
the fimds for renewal were handed, 
should supervise the affairs of B. 
Brotliers during the period covered by 
the agreement did not constitute liim 
the agent of the banks. — Union Bank 

r. Quebec Bank (1887), 14 Q. L. R. 69. 
—CAN. 

See, generally, Aoenot, Vol. I., 
pp. 267—271. 

l. Change in mode of remuneration — 
Discharge of mirdy.] — It is no defence to 
an action against a surety, on a bond for 
the due performance of Ms duty by A., 
employed as a bank’s agent at a com- 
mission or percentage on business done, 
that, after deft, entered into the bond, 
the bank, without deft.’s knowledge or 
consent, changed the inode of remunera- 
tion to a fixed salary. — Bank of 
Toronto v. Wilmot (1859), 19 U. C. R. 
73.— CAN. 

n. Change in naiure of employment 
— Discharge of surety.] — A surety by 
bond, for the due performance of the 
office of a bank agent, is not responsible 
for losses occurring after tlie nature of 
the agency has been changed & the 
agent appointed a cashier. — Bank of 
Upper Canada v. Covert (1837), 5 O. S. 
641.— CAN. 

See, generally. Guarantee. 

o. Municipal treasurer — Also hank 
agerd.] — S., treasurer of the coimty of 
Middlesex, & agent of the G. Bank, 
opened an account with the bank with- 
out the knowledge of the council, & 
having migapnlled the moneys of tlio 
council, overdr<*w that account to pay 
debts due by the comity, which he ought 
to have paid out of the moneys received 


Bank r. Union Bank op Canada (1888), 
M. L. R. 4 S. C. 241.— CAN. 

s. Giving guarantee 7wt under seal — 
Itejmdiaiion by hank.] — I), purerhased 
lumber held as security by a bank for a 
loan tA) R., on condition It was culled & 
any deficiency paid for. The bank’s 
local agent, witli the approval of their 
head manager, without lia\ing it culled 
gave a guarant/ce In writing, but not 
under .seal, on beiulf of the bank tliat 
the lumber should be culled prior to 
shipment : — Held : no seal required, & 
if tiic bank wished to repudiate it tiicy 
should n^pay the money paid by D. fop 
the lurnhor. — D obkll v . Ontario Bank 
(1884), 9 A. R. 4 84.— CAN. 

t. Granting power of attorney to 
third party to receive mom'y.] — The local 
agents of the bunk cannot grant powers 
of attorney to tiiird parties tt> riicoive 
money orden^d Ri i>e paid to the bank by 
a decree of the ct. — Bank of British 
North Amerk a v. RA'rrKNBuuY (1859), 
1 Ch. Ch. 65.— CAN. 

u. Indorsement on power of aitomey 
for transfer of stock — Not representation 
binding on. bank.] — The owner of bank 
stock ixdiig about to assign tlie same, 
procured from one of the agiuts of the 
bank a memorandum on the ba(^k of a 
power of atUirney for tlie transfer of the 
stock in the words : '* No liability at (i. 
oiUcyO ” : — Held • not such a representa- 
tion, made to the intending transferee, 
as bouncl the bank. — Cook v. Royal 
Canadian Bank (1873), 20 Or. 1. — 
CAN. 

w. fjosing ehegue — Lialnlity of hank.] 
— Pltf. ’8 agent paid money Into the 
agency of the G. Bank at 8., partly In 
cosh & partly by cheque on the C. Bank 
at T., to be plae^ed t.o pltf. *8 credit wltli 
the Q. Bank at H. The agent at 8. took 
upon the whole sum the usual eommifl- 
slon of a quarter of one per cent, for 
transmiselon, but the cheque was lost 


by him as treasurer. 8. having ab- 
sconded, the bank sued the council for 
the amount thus overdrawn, as money 
paid to their use : — Held : no portion of 
it could bo recovered. — Gore Bank r. 
County of Middlesex (1859), 16 
U. C. R. 595.— CAN. 

p. .1 — A treasurer of a 

municipality should not be permitted 
to act also as agent of a bank. — Inoer- 
soLL Town v. Chadwick (1860), 19 
U. C. R. 278.— CAN. 

q. Mernber of firm — Also bank agent 
— Discounting for own accommodation.] 
— K., agent of a bank & also a member of 
a business firm, procured accommoda- 
tion dnifts from a customer of the liank 
which he discounted as such agent &, 
without indorsing them, used the pro- 
ceeds, in violation of Ills iiistruction.s, in 
the business of his firm. Tiie firm 
having beconu* insolvent, the question 
arose whether those drafts constituted a 
debt due from the estate to the bank, or 
wliether the bank could repudiate the 
act of its agent & claim the whole 
amount from the solvent aciccplors : — 
Held : the drafts were deljts due & 
owing from the insolvents to the bank, 
& tlu5 agent being bound to account to the 
bank for the funds placed at Ids disposal 
he became a debtor to the iiank, on his 
authority lieing revoked, for the amount 
of those drafts os money for which he 
had failed to account. — MERCirAN'rs’ 
Bank of Halifax v. Wiiidden (1891), 
19 8. C. R. 53.— CAN. 

p. Cashing cJtcguc unaccepted by 
principal hank.] -A bank aeding as 
agent f(»r another bank is not autiiorised, 
in the absence of express agreement, to 
cash a cheque drawn upon the principal 
bank, but unarxfepted by it. 

No compensation arises between the 
principal bank & its agent, entitling the 
latter to set off moneys paid under an 
unaccepted cheque upon the principal 
bank against moneys held by the agent 
& due to the principal bank. — M aritime 



bonds were sold, & deft, received the balance, & re- 
tained it, without the knowledge of the bank. On a 
bill filed on behalf of the bank for payment of this 
balance, & also for a general account :~-^Held : al- 
though deft., by his answer, said the result of the 
general account when taken would be in his favour, 
yet he was not entitled to withhold payment of the 
balance received by him in respect of the bonds 
until the general account should bo taken, & a 
decree for payment of that balance & interest must 
be made, & also tlie decree for taking the general 
account. 

A banking co., who were mtgees. of certain 
Spanish bonds, employed deft, to raise money upon 
them by deposit in his own name. The party with 
whom deft, deposited them called on deft, for repay- 
ment, &, on default, sold tlie bonds, with the con- 
currence of deft-., without the knowledge of the co., 
& paid the balance of the proceeds to deft. The 
CO. were afterwards compelled by their mtgor. to 
replace the bonds or their value : — Held : deft, was 
answerable to the co. for the niaiket price of the 
bonds at the time of the actual sab?, & he was not 
answerable for the value of the bonds at any other 
time. — Gordon v. Py^m (1843), 3 Hare, 223 ; 67 
E. R. 364. 

308. Misappropriation by agent with limited autho- 
rity — Extent of authority — Liability of bank.] — In 

an action by resp. to recover from the applt. bank 
moneys paid to their compradore or Chinese agent 
at their Hong Kong branch, for the purpose of a 
telegraphic transf(‘r to resp.’s nominee at Shanghai 
ii. appeared that the compradore, t o the knowledge 
of resp., hacl no authority without t-h(? express 
approval of the bank manager to receive the money 
or to fix the rate of exchange or oiher terms on 
which the transfer was to b<? (‘ffected : — Held : the 
bank were not liable for the conipradore’s mis- 
appropriation of the moneys. — Russo-Cminese 
Bank v. Li Yau Sam, [1910] A. C. 174 ; 79 L. J. 
P. C. 60 ; 101 L. T. 689 ; 26 T. L. R. 20.3, P. C. 

AmwUiHonf ^ : — Mentd. Lloyd v, Grace, Smith, fl911] 2 K. B. 


489, 0. A. ; WUUs, Faber v, Joyce (1911), 27 T. L. R. 
388. 

Rights arising on failure of bank.] — See Nos. 

948-962, post. 


Sub-sect. 4. — ^Assignment and Attachment of 
Money, etc., held by Bank. 

309. Cheque as assignment — Balance at bank.] — A 

cheque does not operate as an equitable assignment 
by the drawer of part of his balance at his banker’s. 
— ^Hopkinson V. Forster (1874), L. R. 19 Eq. 74 ; 
23 W. R. 301. 

Annotations : — Apld. ScUroeder v. Central Bank of London 
(1876), 34 L. T. 735. Refd. lie Beaumont, Beaumont v. 
Ewbank, [1902] 1 Ch. 889. 

310 . Debt or chose in action — Judicature 

Act, 1873 (c. 66), s. 25 (6).] — A cheque is a mere 
order to pay & is not an assignment of anything. 
It cannot be an absolute assignment of a debt or 
legal chose in action within the above sub-sect. — 
Sen BOEDER V. CENTRAL BANK OP LONDON, LtD. 

(1876), 34 L. T. 735 ; 24 W. R. 710 ; 2 Char. Pr. 
Cas. 77. 

Annotalion : — Mentd. R-ead v. Brown (1888), 22 Q. B. D. 128, 
C. A. 

See, now, Bills of Exchange Act, 1882 (c. 61), 
s. 53 (1). 

311. Direction to bank to pay debt — No communi- 
cation to assignee — Statements by bank.] — By an 

order in a suit, A. was ordered to pay a simi to B. 
After A. had appealed, B.’s bankers induced B. to 
enforce the order & pay the amount to his account, 
the biuikers undertaking to repay it if, on the 
appeal, B. should be ordered Ui repay it. The order 
was reversed, & B. directed his bankers to pay the 
amount to A., but the direction was not communi- 
cated to A. The bankers had also said they were 
quite ready to pay the money to A., & B. had said, 
“there it is for you,” viz., at the bankers’. B. 


in bcinpr sent from H. to T., & was never 
paid by the C. Bank, or civdited to pitf. : 
— UeM : pItf. could not sue the G. Bunk 
for the amount of tlio cheque as money 
had & received. — T odd v. Gore Bank 
(1844), 1 U. C. 11. 40.— CAN. 

a. Agent making overdntffs on mmi 
accovni — Knmnledge of bank.] — Gau- 
tioDers for a bank uReut were liable for 
all overdrafts on cash credits sanctioned 
by the agent. The agent, with the 
knowledge of the bank, made over- 
drafts on his own accoimt : — Held: 
such overdrafts were really advances 
by the bank to its agent, & not by the 
agent on behalf of the bank to a cus- 
tomer, & cautioners not liable. — N ortfi 
OP Scotland Banking Co. v. Fleming 
(1882), 10 R (Ct. of Sobs.) 217.— SCOT. 

b. Misrepre^sentafion inducing pay- 
ment of bill — Evidence of similar mis- 
representations inadmissible.] — In an ac- 
tion against a bank to recover money, 
wliich the pursuer averred ho had boon 
indue-ed to pay on a hill in the erroneous 
belief that it was still outstanding, in- 
duced thereto by the acts or omisaionB 
of the defenders or their bank agent, 
pursuer averred that the bank agent had 
boon guilty of similar misrepresentations 
to cust-oiners In other cases, one of which 
he specified In detail : — Held : the aver- 
ments as to similar misrepresentations 
wore irre volant, & proof thereof refused. 
— Inolib V. National Bank of S(?ot- 
LAND, Ltd., [19091 S. C. 1038.— SCOT. 

c. Money deposited wiih branch 
agenth—I*rivaie agre^emcni as to rate of 
interest — Liability of bank to repay .] — A. 
deposited two sums with a country 
branch of an Edinburgh bank tlirough 
their accredited agent, receiving regular 
official receipts of the same date as the 


deposits. Tlie agent granted to A. two 
letU^rs marked “private,” agreeing to 
make up the Interest on the sums 
deposited to more than the ordinary 
liank interefit. Of the two sums tlie 
first was entered in the bank books, the» 
second was not entered. The agent 
having absconded: — Held : the bank 
were liable in payment of the Bt?cond 
sum as well os of the first, with Interest 
at the ordinary rate, both being bank 
transactions. — Craw v, Cumaikrcial 
Bank (1849), 3 Dunl. (Ct. of Sess.) 193. 
—SCOT. 

d. l^reparing iviU d: benefiting there- 
under — Fiduciary relationship, ] — A coun- 
try bank agent, not a law agent, pre- 
pared & saw executed the will of a 
testator. He was himself the residuary 
legatee : — Held : (1 ) the rule that a 
person in a fiduciary relation could not 
obtain a gift did not apply, as this was 
the case of a legacy & not a gift : 
(2) there was no rigid rule of law 
against the agent, hut merely a pre- 
sumption of fact., & though the onus of 
supporting the will was on him yet if he 
gave a clear & consistent account of his 
conduct which satibfied the judge of liis 
perfect honesty, & if his own evidence, 
being cretiible in itaelf, was supported 
by the other evidence in the case, & if 
ho was able to displace any inference of 
fact which might be primd facie un- 
favourable, there was no ground for 
holding that he must be found to have 
failed in discharging the onus. Qu. : 
wliether the bank agent’s position fell 
to be treated as the same as that of a 
law agent. — Lows v. Guthrie (Low’s 
Trustees) (1907), 44 So. L. R. 925.— 
SCOT. 

e. Promissory notes signed in usual 
course of business — Conditional deHvery 


— Notice to agent notice to bank .] — In an 
action brought by pitf. bank against M., 
as indorser of a promissory note made 
by S., & as joint & several maker w'ith 
S., of two other promissory notes, the 
defence was that the notes were signed 
i by M.. & delivered to pltfs.’ agent under 
a special agreement, of which pltfs. had 
notic.e, that they were not to be used 
until they had been indorsed or signed 
by certain other parties as co-sureties : 
— Held : the signature of M. was ob- 
tained In the course of the business of 
the agency. 8c within the scope of the 
agent’s authority, & his kuowledj^e of 
the condition, upon which the signa- 
tures were obtained, was the knowledge 
of the bank. — Commercial Bank op 
Windsor v. Smith (1901), 31 N, S. R. 
426.— CAN. 

PART H. SECT. 1, SUB-SECT. 4. 

f. Cheque sent through post — When 
' property passes .] — cheque was sent 
I by post to bankers in a letter, which was 

received by the bankers in the afternoon, 
but the amount was not credited in the 
bank books till next morning : — Held : 
the property passed as soon as the 
cheque reached the bankers in the 
afternoon. — H alwell v. Wilmot Tow'N- 
SHIP (1897), 24 A. R. 628.— CAN. 

g. Assignment, of fixed deposit.] — It 
is competent to a person, who haa money 
with a banking co. on fixed deposit, with 
the assent of such co., if not without it, 
tD assign to any person whom he pleases, 
either absolute y or by way of a charges 
the debt due or about to become due 
to him from the hanking co. — G ur 
Prasad v. Gorakhpur Bank, Ltd. 
(1914), I. L. R. 36 AU. 607.— IND. 




Bankers and Banking. 


Sect 1. — General rights and ohligations : Suh-seci. 

ieci, 4.] 

ilK‘ nianag(*i* of that oth<‘r branch aclvance.s money 
on the chccjiKi in j?oocl faitli «Sk witliout notice tliat 
tlie cheque has ])een stopped, the t)ank is (*ntith‘d 
to recover a^^ainsl t iie draw er in an action on the 
cho(jne. — liONDON, Provincial South-Western 
Bank, Btd. r. Buszahd (IhlH), 35 T. L. K. 143. 

See, farther. Nos. -493, 491, 500, 548, 574, 618, 
660, ()70, po.s/. 

B. Banking Agents. 

304. Agent to country bank— Drawing bill in own 
name on account of bank- Dishonour of bill 
Liability of agent,] — ^An agent to a country bank, 
to w liom pltf. sent a sum of iuon(*y, in order to pro- 
cure a bill upon London, drew in his own nanu* for 
th(‘ amount upon a banking firm in London, the 
jx'rsoiis constituting tliat firm A; tiie country bank 
being the same:- Held: the agent was liable* as 
drawT*r, altlumgh ])ltf. kn(‘w thai he was agent. A: 
supposi‘d that th<‘ bill W'as drawn by him as suclu At 
on account of t he country bank, te) which the ag<*nt 
paid over tin* moijey. liKAimiTTER r. Farrow 
( 1816). 5 M. iV: S. 315 ; 105 F. K. 1077. 

Annotations: — Mentd. Ceiflt.ri<n»e r. Huitierme: (IHf)/!), 10 

Moo. J’. (.'. (’. U4, P. ; Lindiisr. Melroae (1868), :t 11. & N. 

177, Ex. Ch. ; DohIuikIoh r. (Jvo^^ory (1800). 2 E. tie E. 

002 ; C3<»urtjiul(l r. SaiiudorH (1807), 10 L. T. 502 ; 

Alexander t\ Sizer (1800), L. K. 4 Exch. 102. 

305. London banker & correspondent abroad — 
Dishonour of bills of correspondent - Notice of dis- 
honour.]- - A banker in London corresiKuiding with 
a banker abroad has the* same right, wdth respect 
to Fnglisii bills of his cor}*espond(“nt. becoming duo 
while in his hands, as an Fngli.sh bank<‘r has with 
respect. t<» his customer in England ; A if such a 
bill be dishonoured, he may s(*nd it , when r(*t.urrn*d. 


to his correspondent abroad ; but semhle : if the 
foreign correspondent bo afterwards in London in 
posse.ssion of the bill, he ought not to send it again 
to the Tendon banker, but should himself give 
not ice of dishonour to tdie paidy who indorsed it to 
him. — Daly v. Slatter (1830), 4 (h & P. 200. 

306. Agents for collection — Payment of bill — 
Neglect to credit principal — Liability for loss occa- 
sioned by sub-agents.] -M. einployed R. & Co., 
bankers in Edinbmgh, to obtain for him payment 
of a bill drawn on a person resident in (lalcut t a. 
R. Co. accepted the employment. At wrote i)ro- 
mising to credit him with the, money when received. 
R. A Co. transmitt ed the bill in the usual coui se of 
business to C. A. Co., of London, A by them it was 
forw’arded to India, when* it w'as duly paid. R. tSt 
Co. wi’ote to M. announcing the fact of its i)ayment, 
but never actually credited him in their books with 
the amount/. The hous(^ in India failed : TIeld : 
(1) R. A Co. W(*r(* the agents of M. to obtain pay- 
nn*nl ofthr*bill; (2) payment having been actually 
made, th<‘y Ix'cann* ipso faeto liable to him for the 
amount received, A he couhl not be cfilled on to 
siilTer any loss occasioned by tin? conduct/ of their 
sid^-agenis, as b(‘t/we(*n whoiti A himself no privity 
existed.- Mackersy v. Ramsays Bonars A Co. 
(1843). 0 Cl. A Fin. 818 ; S F. R. 628, 11. L. 

J nnotationji Consd. ITiiust* r. Oricxital lUitik (3orpn. (1878), 
:) App. Cas. 325, P. (3 Refd. Heatio v. C'-armichael (18.')7) 
29 L. T. O. S. 228. Mentd. Mfyorstein v. Eastern Ajfoncy 
(*o. (1885). 1 T. L. 11. 595 ; WokI- Ham (iniiiH. v. St. 
Matthew IJcUmal Hroen, [189(11 A. O. 4 77, H. L. 

307. Mortgaging bonds for bank — Sale by mort- 
gagees — Balance of proceeds kept by agent - 
Liability of agent.] — Deft., w4io was a cust/onnsr of 
A had an account with a hank, was also employed 
by tlu* bank to raise mon(‘y on ca'rt.ain Spanish 
bonds, which he accordingly did. The mon(‘y being 
afterw^ards recalled by the intg(‘eK., A not paid, 1/ho 


PART II. SECT. 1, SUB-SECT. 3.— B. 

k. When relation of ogenry 

Three hatikH, creditors of H. lirotliers, 
who required extension of time, umved 
l(»K<d.her to prant it S: make fiirtlior 
advances to them, deelarinK' it a mutter 
of common cause: — J/eld : tlui stipula- 
tion in tlio a> 3 Tecment that A., to whom 
the funds for renewal were handed, 
siionld supervise the affairs of H. 
Hrothers duriuj^ tlie penpal covered hy 
the agreement did not eonstitute lurn 
the a^rent of the hanks.-— Union Hank 

r. Qukukc Hank (1887), 14 Q. L. li. G9. 
— CAN. 

*SVr, gcncralli/, AGENCY, Vol. I. 
pp. 2(57 —271. 

l. tgiange in mode of rc^nnneration — 
Discharge of snretnA — It is no defence to 
ail Hction BKain.st a surety, on a bond for 
tlie due jierformance of his duty hy A., 
eiiiploytid as a liank’s agent at a coin- 
mihsion or pereyntage on hnsiuess done, 
that, afUa* deft, entered into the bond, 
the liank, witliout. deft.’s knowdedgo or 
coiisimt, changed the mode of remuneru- 
tioii to a fixed salary.- Hank ok 
Touonto V. WiLMOT (1859), 19 U. C. R. 
73.— CAN. 

n. Change in naiare of enwlojnnent 
— Discharge of svrety.} — A suivty hy 
bond, for the dia* perrorrnunee of the 
office of a hank agent, is not responsible 
for losses oceuiTiiig after Uu*. nature of 
the agenej' has ln'en chaiigiMl the 
agent appointed a easliier. Hank of 
Upper C3anada v. Covert (1837), 5 O. 8. 
541.- CAN. 

See. generally. Guarantee. 

o. Municipal treasurer — Also hank 
agent.] — S., treasurer of the county of 
Middlesex, A agent of the G. Hank, 
opened an aeeonnt with the bank with- 
out. the knowledge of the conueil, A 
having misaiiplied the moneys of the 
council, overdrtwv that ae<!ount to pay 
debts due by the county, which he ought 
to have paid out of the moneys received 


hy him as treasurer. S. having ab- 
sconded, tiie hank sued the council for 
the amoniit thus overdrawn, as inmiey 
paid to their ns(^ : — //eld : no ])ort.ion of 
it could la* reetivered. (jore Hank v. 
(Bounty of ]Vlii)nLE.sEx (1859), 10 

U. C, R. 59.5.— CAN. 

p. .] — A treasurer of a 

mnnieipality should not he permit.Ual 
to act also as agent of a hank, Ingek- 
.soEu Town r. Chadwtck (1800), 19 
U. C. R. 278.— CAN. 

q. Member of firm. — Also hank agent 
— i)isr<a(nling fttr oirn accommodation.] 
-~K., agent of a hank A also a nit*mf»er of 
a business lirm, procured accommoda- 
tion drafts from a customer of t.he bank 
wdiieh he diseountetl as sncli agent A, 
without iiidorHlng them, used the pro- 
ceeds, in violation of his instructions, in 
t.lie biisiiiess of his llrrn. The llrm 
having la^come insolvtmt, tin? (piestion 
arose wlud.her those drafts eonsti tilted a 
debt due from the ostab* to the hunk, or 
whether the bank canild repudiate the 
act of its agent A claim the whole 
amount, from tJie solvent acreeptors : — 
Held: the drafts w'ere debts due A 
owing from tlie iiisolv^ents to tlai hank, 
A tlie agent being hound to account to t he 
hank for tli<^ funds phwed at his disiiosal 
he became a delitor to the hank, on his 
aut liority being revoked, for t.he amount, 
of those drafts a.s money for which lie 
had failed to aeeomit.. — Merchants’ 
Hank of Halifax v . Whiddkn (1891), 
19 H. C. R. 53.— CAN. 

r. Cashing cheque nnaccepted hy 
principal hank.] — yV hank acting as 
agent for another liank is not authorised, 
in the abseiice of express agreement, to 
cash a chequii drawn upon the princijiul 
bank, hut unaeeopted l»y It. 

No eompensat.loji arises between tiie 
princijial hank A its og<*nt., entitling t.he 
lat,U*i‘ to se-t off moneys paid under an 
unaccepted cheque upon the principal 
bunk against moneys held hy the agent 
A due to tlie principal hank. — Maritime 


Rank r. Union Hank of On vda ( 188 S), 
M. h. R. 4 S. U. 211.— CAN. 

s. Giving guarantee not umler seal — 
/tcpudinlion. by hank.]—\). purchased 
lumber held as seeuiity hy a hank for a 
loan to R.. on condition it was culled A 
any dctieieiK^y paid for. The bank's 
kieal agent, with the approval of tlieir 
liead manag(‘r. w'lthout having it enlled 
gavi* a guaranb*e in writing, hut not 
under seal, on behalf of tlxi hank tliat. 
the lumber sliould ho culled prior to 
shipment: — Held: no seal reiimrcd, A 
if the hank wished to repudiate it they 
should repay the money paid by I), for 
the Imnher. — Dohkll v. Ontario Hank 
(1881), 9 A. R. 184.— CAN. 

t. (fronting po7ccr of attorney ta 
third party to receive money. | — ’I’lio local 
agents of the bank eyinriot. grant powers 
of attorney to third parties to r(*ccive 
money ordered to he paid to the hank hy 
a decree of the ct. — H ank of Huitiwu 
N oitTTT Amkuu’'a r. Ratfenbury (1859), 
1 Ch. Ch. 05.— CAN. 

u. /mlorsemcn/ on power of attorney 
for transfer of stock —JSlot rcprcJientalion 
binding on hank.] — The owner of hank 
stock lieing about to assign the same, 
procured from one of tlui agent, s of the 
liank a nKunoraiidum on the hack of a 
power of attorney for tla* transfer of the 
stock in the words : “ No liability at G. 
qtllei* ” : — Held • not such a representa- 
tion, mad(^ to t-hc intending transferee, 
as bound the hank, — (JooK v. Royal 
Canadian Hank (1873), 20 Gr. 1. — 
CAN. 

w. fjosing cheque — Liability of hank.] 
— I'ltf.’s agent, paid money into the 
ng(*ney of the G. Hank at S., part-ly in 
easli A part ly by cheque on the C. Hank 
at T., to 1)0 placed to ydtf.’s credit with 
the G. Hank at H. The agent, at, S. took 
upon the whole sum the usual commie- 
si on of a quarter of one per c(‘nt. for 
transmiseiou. but the cheque was lost 
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bonds were sold, & deft, received the balance, & re- 
tained it, wit bout the knowledge of the bank. On a 
bill filed on behalf of t he bank for payment of this 
balance, & also for a general account i-t-Held : al- 
though deft., by his answer, said t.h(‘ result of the 
general account wlien taken would be in his favour, 
yet he was not entitled to withhold payment of th(j 
balance received by him in r('sp<*ct of the bonds 
until the g<‘n(U‘al account should be taken, tfe a 
decree for pa^mient- of that balance &. interest, must 
be made*, & also the decree for takirig th<‘ general 
account. 

A banking co., who were; mtgees. of certain 
Spanisli bonds, employed deft, to rais<* money upon 
them by deposit in his own nani(\ Tlie party with 
whom deft . dej)osited them called on deft., for repay- 
immt, A, on default, sold the bonds, with the con- 
currence of deft., without the knowledge of t he co., 
A i>aid th(‘ balance of the ])rocec‘ds to d(‘ft. The 
CO. were alterwanls comp(‘ll(‘d by their mtgor. to 
r(‘})lac(‘ t h(‘ bonds or their value -Held : didt-. was 
answ(‘ral)le to the co. for the maik(‘t price of the 
bonds at the time of t h(‘ ae.t ual sale, A he w as not/ 
answ erabh" for tlui value of tin' bonds at any otlnir 
tijii(‘.— (JOKDON V. Pym (1S1;{), Hare, 223; 67 
E. K. 361. 


308. Misappropriation by agent with limited autho- 
rity Extent ol authority — Liability of bank.] — In 

an action by i*esp. to r<*cover from tin* applt. bank 
moneys ])aid to their compi'a<lor(‘ or Chine.st* agi'rit 
at their TIong Kong bra?K*ln foi* th«‘ purpose of 
tel(*gi*aphie transfen* to res]).’s noinin(‘e at Slianghai 
it ai)]ieai*(‘d tliat 1 h(‘ compi*ador(‘, to the knowledge 
of r(‘sp., hn.d no authority wdthoul t,h(‘ express 
aj)proval of th(‘ bank manager to re(;eive the m(>n(‘y 
or to fix the rate of exchangi* or other terms on 
which the transfer was to Ik* etTect(‘d ; — Held : the 
bank w’<*r<* not lia.ble for the c()mpra,dor<‘’s mis- 
appropria.t ion of the moneys. - H nsso-CniMESE 
Bank v. Hi Vau Sam, [1916] A. V. 174 : 79 L. J. 
r. C. 66 ; 161 r.. T. (}S9 ; 26 T. L. Tl. 263, P. C. 


Annointions Mentd. liloy<i v. (trace, ►Smith, flBlI I 2 K. B. 


489, C. A. ; Willis, Faber v. Joyce (1911), 27 T. L. E. 
388. 

Rights arising on failure of bank.] — See Nos. 
918-952, post. 


SuB-.gECT. 4. — A-ssionment and Attachment of 
Money, etc., held by Bank. 

309. Cheque as assignment — Balance at bank. ] — A 

cheqiu* dot*s not operati.* as an (*quitable assignment 
by the di awer of j^art of his balance at bis banker’s. 
— IIopKiNSON V. Forster (1874), L. 11. 19 Eq. 74 ; 
23 W. H. 361. 

A anoint ions : - Apld. Scliroeder r. C’etitral Bunk of London 
(1870), 34 L. T. 735. Refd. Rc Boamuont, Beauiuoiit v. 
Ewhauk, L1902I 1 (Mi. HS9, 

310. Debt or chose in action — Judicature 

Act, 1873 (c. 66), s. 25 (6).] — A cheque is a mere 
order to pay <fc is not an assign rmmt of anythirig. 
It canrmt Ixj an absolute a.ssignment. of a debt or 
legal chose in action within tlie above sub-sect. -- 
SOHROEDER V, EENTRAL BANK OF LONDON, JiTD, 

(187t>), 31 L. T. 735 ; 24 W. K. 716 ; 2 Char. Pr. 
CVj,s. 77. 

Annoiaiion : — Mentd. Read v. Brown (1888), 22 B. D. 128, 
C. A. 

Ncc, now^ Bills of Exchange Act, 1882 (c. 61), 
8. 53 (1). 

311. Direction to bank to pay debt — No communi- 
cation to assignee Statements by bank.]— By an 

ord<‘r in a suit, A. was ordered to pay a sum to B. 
Alter A. had a])pealed, B.’s l)ank(‘rs inducH*d B. to 
enforce t he order A pay tht! amount to his account, 
th(^ hank(*rs undertaking to repay it if, on thci 
appeal, B. shouhl he orderc’d to repay it-, ’riu* order 
W'as r(‘V(Tsed, A B. directed Ids hankers to pay the 
amount to A., but tlie diriiction was not communi- 
cat<‘d to A. The bankers had also said th<^y were 
quite ready to pAY t\u' money to A., A B. liall said, 
“th(*re it. is for you,” viz., at the bankers’. B. 


ill bcinp: sent from H. to T., <Sj, was iiovor 
pahl by tiu* ('. Bank, or credited to pltf. : 

— Held : pttf- could not sik* (tic (». Bank 
for tlic amount of the elieqne as mon<*y 
had <S: reireived. — Tonn r. GuUE JtANK 
(1844), 1 U. C. R. 40.— CAN. 

a. Agent making overdrafts on ovm 
aceomd — Knomledge of hank .\- — Cau- 
tioners for a bank apciit were liable for 
all overdrafts on cash eivdit/H sanetioned 
by the apent. The aKcnt, with the 
kuowled>?o of the bank, made over- 
draftB on his own aeeomit : — //r/d .* 
such ovt*rdrafts were really ndvaiiees 
by the bank to its fluent, & not. by the 
agent on behalf of the bank to a eu.s- 
tomer, & cantioners not liablo. — Noirni 
OK {Scott. AND Bankino (’o. r. Fleming 
(1882), 10 R (Ct. of SosH.) 217.— SCOT. 

b. Misrepresentation inducing pay- 
77ient of hill — Evidence, of similar mis- 
representations ineidinissible.] -In an ne- 
tion agairu.t a bank to rt'c.over money, 
which the pni*Huer averred be had beiiii 
indue^xl to pay on a, bill in (,ho erroneous 
b(*lief that it was still outHtamling, in- 
duced thereto by the ael-H or omissions 
of the defenders or their bank agent, 
pursuer avenvd that the bank agent had 
been guilty of similar misrepivsentations 
to customers In ol.ber cases, one of which 
ho speelfled in detail : — field : the aver- 
ments aM to similar misrepresiuitations 
were irrevclant, & proof thereof refused. 

— iNGLTH V. National Bank of ►Sc’ot- 
LANi), Ltd., [1909] S. C. 1038. — SCOT. 

c. Money deposited with branch 
agent — Private, agreement as to rate of 
intereM — Liability of bank to repay .} — A. 
deposited two sums with a country 
branch of an Edinburgh hank through 
their accredited agent, receiving regular 
ollicial receipts of the same date as the 


deposits. The agent granted to A. two 
letters marked “ private,” apnreeing to 
make np the interest on the sums 
detMisited to more than the ordinary 
hank interest. Of the two snnis the 
first w^as entered in the hank hooks, the 
second ivas not entered. Tlie tigent 
having aliseoiided : — HeJd : the bank 
w^ere lialde in payment of the second 
Bimi as w'cll as of the tirst,, with interest 
at the ordinary rate, l»oth being bank 
tTunsaclIons.— Ckaw r. Commercial 
Bank (1849), 3 Duiil. (Ct. of Sess.) 193. 

SCOT. 

d. Preparing will <£* benefiting there- 

under — Fiduciary relalionship. 1 — A coun- 
try bunk agent, not a law agent, ju’c- 
pared & saw executed tlio will of a 
U^stator. He was himself tho residuary 
legatee ; (1) the rule that a 

person ill a fiduciary relation eouhl not 
olilain a gift did not apply, as this was i 
tlie ease of a lt‘gaey K not a gift ; 
(2) there was no rigid rule of law 
against the agent, hut mendy a pre- 
sumption of fact, & though the onus of 
suiiporting the wdll was on him yet if he 
gave n eh*ar consistent account of his 
eondiiet wliieh sati.stled the judge of liis 
perfect, honesty, & If his ov\m evidence, 
being credilde in itself, was supported 
by the other evidence in the case. & if 
he was ahU* to ilisplace any inference of 
tiict which might be prim/) facie un- 
favourable, there was no groimd for 
holding that he must be found to have 
failed in discharging the onus. Qu. : 
whether tho l>auk agent’s position fell 
to 1)0 treateil as tho sarno as that of a 
law agent, —Lows v. Guthhie (Low’s 
Tktjhtkes) (1907), 44 Sc. L. R. 925. — 
SCOT. 

e. Promissory iwte.8 signed in usual 
course of business — Conditional delivery 


— Notice to agent notice to bank.] — In an 
action l)rought by plt-f. bank against M., 
as indorser of a promi.ssory note made 
by S., & as joint & several maker with 
S., of two other promissory notes, tho 
defence W'os that, the notes w’ere signed 
by M., He delivered to pitfs.' agent under 
a special agreement, of which pitfs. had 
notice, tliat they were not to be used 
until they had been indorsed or signed 
by certain other parties os co-snreties ; 
— Held: tho signature of M, was oh- 
fRined in the coulso of the l)nsines.4 of 
tlie agency, & within the scope of the 
agent's authority, & his knowledge of 
1,he liondition, iiiion wliich the signa- 
tures were olitaineil, wms the knowledge 
ef the bank. — CoMMEKriAL Bank ok 
Windsor v. .Smith (1901), 31 N. .S. R. 
420.— CAN, 

PART II. SECT. 1. SUB-SECT. 4. 

f. Cheguc sent through post — When 
property passes.]-— A cheque was sent 
by post to bankers in a let,!^^, which was 
ree.tMved by tho bankers in tln^ aft4*raoon, 
but the amount was not credited in the 
bunk books till next morning: — Held: 
the property passed as soon as tho 
cheque reached tho bankers in tho 
afternoon. - llAiAvicLLr. Wilmot Town- 
ship (1897), 24 A. R. 628.— CAN. 

g. As.^iignment of fi..red deposit.] — It 
is competent to a person, who has money 
with a banking eo. on fixed deposit, with 
the assent of such co., it not witliout it, 
to assign to any person whom he pleases, 
cither alisolute y or by way of a charge, 
tile debt due or about to become due 
to him from tho banking co. — Gitr 
pRAHAD v>. Gorakhpur Bank, Ltd 
(1914), I. L. R. 36 All. 607.— IND. 
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Sect 1. — General rights and obligations : Sub-sect. 4.] 

becaiiiB bkpt. -Held: luuther the agreement, nor 
th<‘ or<lor, nor the s<at<*ment.s so made, gave to A. 
any claim upon Uie land in the hands of llie 
baiik(‘rs.- Mokbkll v. Wootten (1852), 10 Beav. 
107 ; 51 B. 758. 

AnnoUiiinn : - Distd. Grociiwuy v. Atkinsoii (1S81), 29 W. 11. 

,^«0, C. A. 

312. Voluntary assignment by deed of moneys at 
bank — Notice after death of assignor —Judicature 
Act, 1873, s. 25 (6).] — Jl., who kept an ordinary 
hanking acrcount at defts.’ hank, by d<‘ed in 1881 
;L‘^sign<‘(i to ])lt f. “ all moneys then or ther(‘aft(*r to 
i)e si a?iding to his cn'dit in the hooks of oi* at defts.’ 
bank ” upon certain trusts. ’I’lie assignment was a 
voluntary om*. No notice of it was given to defts. 
till aft.('r K.’s death, when a much larger sum was 
standing to his cr(“dit at. defts.’ hank than at thc‘ 
dat(‘ of the assignment -if c/d; (1) though the 
assigmnent was a voluntary one, it was not com- 
])(*tent to defts., wlto were nu're strangers, to raise 
this ohjection : (2) this was an assignment of a 
debt, or legal cbose in action within tin* abovn* sub- 
sect. ; (3) the notice W7is good ; (1) i>ltf. was en- 
tith'd to the moneys .standing to the credit of B.. at 
dc'fts.’ bank at the date* of B-.’s death. -Walkioii??. 
Bbadkoro Old Ba.nk, Ltd. (ISSl), 12 Q. B. 1). 
51 1 ; 53 Ij. ,T. Q. B. 2S0 ; 32 W. K. 041. 

A nuotftlhoiii : Apld. Mercantile Hank of Lon<lon r. Evans 

(1898), 79 L. 'F. 19(5. Mentd. Skipptir & Tucker r. Holloway 

& Howard, [1910] 2 K. H. (BiO. 

313. Transfer of shares on conditions— Conditions 
not performed— Transferor’s right to return.] — 

Pltf., a British subject, instruct <‘d his London 
bankers to transfer c(*rtain shar(‘s to d<‘fts. “ to t he 
order of ” a Oerman bank, wliich had arratiged to 
transfer them to New' York. ’rh(* shares were ac- 
cordingly handed ovit to defts. “ to the or(h‘r of ” 
the (Jermaii hank, but the latter fail(‘d to give 
directions for their transfer to New York ^ wlien 
war broke out b(‘tw('en England & (Germany the 
shai’es w^er(* still in defts.’ Iiands. 1*114’. claimed 
them back from dc*fts. iV- brought an action for 
th(*ir delivery to liim. I’ln* (lerman bank had no 
li('n upon t he shares : — Held : as pltf. had a right, 
as against, the (ierman hank, to the deliv(*ry of tin; 
shares, defts. wore hound to luand 1ht*m over to 
pltf. -Wi:therman v. London <te Liviorpool Bank 
OK (U)MMK,Rcu*:, Ltd. (Ihl4), 31 T. L. B. 2(h 

314. Moneys of married woman deposited at bank 
— Rights of husband against trustees — Costs.] -A 
married woman, living apart from her husband in 
adultery, acquired moneys, Avhich she deposited 
with hankers. She then marrh'd again, her first 
husband being still alive, & on such marriage 
settl<*d the mon(*y so deposited for the bcniefit of 
hers(‘lf <fc second husband two ill(*git,imat(i chil- 
dren. Shortly afterwards she was convicted of 
murder, & executed. Brtwious to her trial, she & 
her trustees applied to the bankers for the fund, in 


order to employ it< in her d(*fence, which the trustees 
conducted in an extravagant mannei*, but the 
bankers refused to pay it. ov(T. After her execu- 
tion, the trustees 14 u* first husband s(‘vei*ally 
brought actions against, tlu* bankers to recover the 
money, which wn‘re stayed utnh'i* an interph‘adi‘i* 
rule, & an issut? was directed t o t7‘y the question 
between the first husband the trustees under 
w'hich a verdict was found for the first husband : — 
Held: (1) he w^as entitled to the money; (2) on 
sliow'ing cause against a rule for ])aying over th<* 
money to pltf., the bankers should be allowed their 
costs out of t he fund, which were to be retained by 
them on paying it. over to pltf. ; (3) the iTustee.s, 
not, having acted bond fide., should repay the costs 
of the hankers to pltf., & also pay all the costs 
incurred by him in tin; course of the proceedings. 
Semble : if the trustees had acted bond fide, they 
w^ould not have been charged with such co.st,.- - 
Agau V . Bi.etuyn (1835), 2 Or. M. At R. 039 ; 
Tyr. & Or. 100 ; 5 L. J. Ex. 30 ; 150 E. B,. 290. 

A tmotation : — Mentd. Shiiigler r. Holt (1801), 7 H. & N. 05. 

315. Administration of estate — Moneys in hands of 
bank— Claim of judgment creditors.] —Administra- 
tion of an estate, where a creditor had obtaini'd 
judgment upon a plea of plene adniinislravit by tw'o 
of the exors.. A:, a confession of assets to a c<‘rtain 
amount by another exor.- -such assets consisting of 
money in t he hands of hankers not y(‘t reached by 
tin* (‘X(*cutiou — W'hich the t.wo exors. pr(‘ven1,e<l 
from being )>aid upon th(* cheque of t tie third exor. 
to the judgm(*nt creditor, 6c which W'as afterwards 
paid into ct. 

With regard to tin* claim of t4ie judgment credi- 
tor to t he sum in t he l)ank<‘r’s hands, mon<*y in t/ho 
hands (>f a bank(T is not in the natiin* of a chattel 
deposit ed with a t hird part y, but is merely a sinqile 
contract debt. (Wigram, \^*-L.). —Laxtntp. Taylor 
(1813), 2 JIare, 4 13 ; 07 E. XL 170. 

yiiuuffaiionn : — Mentd. .Staniar v. Evans, Evans Htauiar 

(1880). :i4 Ch. 1), 470 ; h'c Griffith, Jonos v. Owen. [19041 

1 Ch. 807. 

316. Attachment of debt— Moneys in hands of 
bank.] — Qu. : w’hether money in the hands of tin* 
judgment d(‘htor’s bankers, m(*.rely as such, is liable 
to attaehiiK'nt.— 8 b:ymour v. Brecon Lorpx. A: 
Theasitkkr ((Jahnisiiee) (1800), 29 L. J. Ex. 243. 

317. Garnishee order — Attachment of all moneys 
in hands of bank - Funds in excess of judgment 
debt— Right to dishonour cheques of debtor.]— A 
garnisli(*e order nisi w hich attaclu'd all debts owing 
or acej*uing due from t he garnishi'e t o the judgment. 
d<*btor w as served f>n the garnishee, wdio had in his 
hands as banker on curr(*nt & deposit accounts 
nioneys belonging to the judgmcuit debtor oxoi*ed- 
irig th(‘ amount of the judgment debt.. The judg- 
ment debtor having brought an action against the 
garnishee for rt'fnsing to honour cheques w'hich the 
judgment debtor dr(*w on the* balance over A:, above 
tin* amount of tlui d(‘bt ; — Held : ( I ) an order made 


317 i. Gamishfe order —Judumen.t ob- 
tained by frayd -—lAabilily of hank io re- 
pay .] — A bank paid money t)f a deiiositor 
Into ct. ou a Karnistjee ord(*r nbHolii(A3 
obtained by an alleged judgment creditor 
of tJi(* depositor. The judgment had in 
fact been obtained liy fraud, the depositor 
having died a month befon? the pro- 
ceedings cornmeneed, but there w'as no 
HUggestion that the bank had not aelA>d 
bond fide:' Held: the bank had in)t 
lieen negligent 8: as the money had been 
paid under compulsion of law, iltf.’s 
claim, as administratrix of tin* depositor, 
to the money falled.“-hAU Kan Shi r. 
Bank of Canton, Ltu. (19 16). 11 
Hong Kong h. It. 79.— HONG KONG. 

317 ii. Money conveyed from place 

to place l)y draft .] — Where money is 
simply conveyed by a bank by means of 
draft from on© part of the country to 


another, that is not money in the hands 
of tlio hank, which is liable t<i at.tae.h- 
numt by garnishment. — Lyni'ii r. 
McLennan & Hank op Uppeu Canada 
(1S5S), 3 L. C. J. 84 ; 9 L. O. R. 257.— 
CAN. 

317 iii. Money in trust account. 1 

— Deft, at one time tyirried on business 
in partnership, against whieli pltfs. re- 
covered judgment. Deft, was also a 
county ct. clerk. & acted as agent for 
four cos. In connection with these 
employments he opened an account in a 
hank which was HtyJ»‘d, “ F. A. trust," 
in wliieh were deimsib^d trust rn()neys. 
Pltfs. obtained an order garnishing the 
amount at the credit of the account, & 
applied to have the money paid over to 
them. Deft, had drawn out from the 
account moneys for Iiis own purposes, or 
moneys to repay other trust moneys 


received by him before the opening of 
the account, which he had used : — 
Uelfl : (l)the improper witlidrawal 
from & use by a trust<.*,e of moneys from 
a trust aecsnmt would never deprive 
other trust moneys lying at tfio credit 
of the aeeount of their trust character ; 
(2) unli^ss the money was money with 
whiedi debtor could diial as his own, it 
could not be garni,sh(‘,d. 

Wii(*ro the account is a mixed one, 
the ont/A is on tlie party seeking to 
attach it, to show that the money Is 
debtor's with which he can deal in 
the absence of proof that the account or 
HO much of It is his. the- money will he 
treaPid as all trust money.— Stoiiart 
V. Axford (1893), 9 Man. L. R. 18. — 
CAN. 

317 iv. Payment under order ob- 

tained sidisequenlly by another creditor — 
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ill such terms attached the wliolo of the moneys ; 
(2) the giii'iiishee was right in dishonouring the 
cheques, & no action lay. Semhle: the operation 
of such an order may be restricted by the ct. 
or a judgt* to such an amount of the debt s owing 
by the garnishee as will satisfy the judgment 
debt. — HodEiis v. Wuitelky, [18t)2J A. C. IIS ; 
(51 L. J. Q. II. .512 ; (50 L. T. 30;{ ; 8 T. L. K. 
418, 11. L. 

Annvfa/iojis : — Befd. CJulbraitli r. Griniriliiiw & Baxter, 

llinui 1 R. B. c:. a. Mentd. Yale.s r. Terry, [19011 

1 K. B. 102 ; /»V Greeiiworxl, .Sutclin'e v. Gledhiil. [19011 

1 Oh. SS7 ; JCdinniids v. Etlmuiids, [1901] 1*. 902 ; Goissy 

V. Taylor. [19051 2 iv. 15. Go S. 

318. Moneys standing at Companies Liquida- 
tion Account at Bank of England.] — Money stand- 
ing at tlie tV)s. Li(j[uidat ion Accoimti at the Hank of 
Knglaiid is not attaciia}>l<‘. undtT the gartiishee pro- 
cedure at, t In* suit, of a judgment creditor of a p(‘rson 
enlitt'd, as a sharelioldtd* in a co. tliat iias been 
wound up, to money at tlm.t account repi-esenting 
surplus assets of the co. Inhere is no r(‘lation of 
debtor A: e.i't'ditor in re^spect of sucli montw bid wtsni 
any ptsson tV:. th(‘ judgnusit debtor. — S pen’oe r, 
(VudiMAN, tlJ)0I 1 2 K. H. llhJ ; 70 I.. .T. K. H. (5:{2 ; 
81 L. T. 70:5 ; 10 W. K. 5115 ; 17 T. 1.. K. 1(50 ; 15 
Sol. .lo. hSO, C. A. 

319 . — Proceeds of cheque obtained by false 
pretences -Rights of drawer against execution credi- 
tor.] — Iv . o)>tained a clespn* for .C70 from pllf. by 
falsi* ]n*el enr(‘s. 'The ])ro<t<‘eds of th(* clji'qu** werii 
j*e])rest‘nt ed by a balauei* at a. bank sla-fuliag to the 
<‘r(‘dil of Jv. .A judgment er(*dilor ohla.ined a gar- 
nishee orile!* attaeliing this halane.e. Pltf. dis- 
ariirnx'il the transaction A claimed to follow the 
j)roc«'eds of tlie chequi* A to hi* entitled to such pro- 
c<*c‘ds in priority to the <"X(‘eiit ion cri'ditor : -llrUl : 
pltf. could avoid t-hf‘ transaction A follow the pro- 
ce(‘d.s of tin* cliequi* A as Ix'tween ])ltf. A tin* i‘xecu- 
tion eivhlitor tin* f(n*m(*r liad the hetter title. — 
IjEVENE r. M\tox (lt)(l7), 51 .Sol. Jo. 532. 

320 . Retired pay collected on Army pay war- 

rants — Liability to attachment — Army Act, 1881 
(C. 58 ), S. 141 .] — Heft ., a ret ii’ed olTicer of tlii* Army, 
was entitled to retired i)ay in resjiect of ])ast ser- 
A’i<*es. Tin* r<*lired pay was payable ipiarti'rly, A on 
each ocirasion a form of ])ay warrant had to he tilled 
in A signed d<*ft., whiiJi contained a d‘*claration 
that he was entitled to r(*tired j)ay at a ct'i’tain rate* 
for the last quarter, followed by th(^ words “ Re- 
ceived of 11. M. Paymaster-( Jen(*j*al this day 

of , 190 , the sum of })ourKls, being 

the amount of retired pay due for tin* period stated 
in the abovi* declaration.’’ At tin* end of the form 


were tlie words “ This receipt must be i)resentod 
for paytjient by a London banker, but may bo 
negotiated it) the country or abroad, A is to bo left 
by tlie banker at the l*ayiriaster-Oiiiierars olTico orn^ 
day for examination.” Deft, opened an account at 
a bank for llie sole inirpose of collect ing his i*etir(‘d 
l)ay, no oilier moneys being paid into this account, 
A he drew against this account by clu*ques in the 
ordinary way. On Jan. 1, 1909, a sum of €0 1.3 j?. Sd. 
was standingtohis credit at the bank, thissuni being 
the halanci* of th(^ ri*tired pay ])reviously receivi'd 
by him from the Paymast er- Oeneral, A on that day 
a ])ay warrant. o?i the form given oliove, duly filled 
in A signed, for the sum of t^l7 J2.s’. (id., being the 
afiiount of his retired pay du(* to him on that day 
for t he preceding quart er, was handed by him to the 
hank for rolled ion, A the bank at. once credited his 
account, with th«* a.mount. On tlie sami* day, after 
the amount had been so cri'dited, a gai'uishee order 
nisi was served on the hank, at the instance of a 
judgment creditor of deft., attaching all debts 
owing or accruing du<* from the hank to (hJ't. lo 
answer the judguu'nt debt . The pay warrant was 
paiil liy tlie l\'iymast(‘r-(i(*nei*al on Jan. 7. D(*ft. 
contended that both the above sums wen* protected 
frmn execut ion by the ahov'e sect . ; — Held : (1 ) the 
£(j 1.3.*?. Sd. had lost its character of retired pay as it 
had bei*n rec(‘ived from Hh; l*ayiJiast(‘r-C)leneral at 
the lime when the garnishee order was s(*rve(l, A 
vva.s lialile to attachment ; (2) the £17 12.s. (id. was 
not liable to attaehinent, notwithstanding that, the 
amount had bet‘n idaced by the bank to deft.’s 
credit, as it retained its character of retired pay 
until it had he(*n ])aid by the Paymast.er-treneral. 

It is impossihh* to contend that the hank could 
hav<* sue*d the Prown or the Paymaster-(jl(*n('ral 
upon this docum(*nt (Darltni;, J.). — .Fones A- On. 
c. PoVESTUY, 1 1909] 2 K. B. 1029 ; 79 L. .T. Tv. B, 
11: 101 L. T. 2Sl ; 25 T. I.. K. 73(5 : 53 Sol. Jo. 
731, D. (\ 

321 . Incorrect designation of judgment deb- 

tor & account — Duty of bank to retain money — 
Onus of proof.] — IJnh'.ss a garnishee order nisi cor- 
rectly designat(‘s the judgment debtor A the ac- 
count whicl) lie has willi a hank, the bank on which 
t he ord«*r is served need not n‘lain tlio money of the 
custonn*!’ whi(*.h t he ordi*!* purport s to at taeh, sinc(* 
t he oywis of asc<*rtaining whetlier tlu^ order in truth 
A in fact applies to a particular customer*'s account 
does not rest with tln^ bank. — Kocii v. Mineral 
() jtE Syndicate (London A South Western 
Bank, Ltd., G.vhnisiiees) (1910), 51 Sol. Jo. (>00, 
P. A. 


of hank to first cre<litor.] — A. 
ebtaiiied on July H a coudilioiial erdcr 
from t in* Ut, of Q.B. (.o attach dividends 
“ accTuiiiK ” im a sum of sUick in tho 
Bank of Ireland. 15. Bulisoqneut.ly 
<d)talnod a <*oijdilional order from tho 
<’t. of Gominoii I’loas tt) attach samo 
fund. A.'h order was made absolute on 
Nov. 10, & 15. '8 order subseciucntly, on 
Nov. 12. 'rho biuik paid over the divi- 
diuids under tho absolutu order oh- 
iaiiied l)y 15. : ■ //rhl : the hank was 
liable to pay over again to A, the divi- 
dends wldeh had aeerued duo on the 
Hto(jk since tho <late of the service of his 
conditional oi-der. — Salamak r. Dono- 
van (1.S60), 2 L. T. 92 ; 10 1. G. L. 11. 
app. xiii. ; 5 Ir. Jiir. N. 8. 90. — IR. 

317 V. Money on deposit receipt.] 

— An order was made atJaeliing money 
lodgial in bank on deposit receipt.— 
BAKUK'rr V. MTUutuy (1829), 13 

1. L. T. Jo. 375.— IR. 

317 vi. -.1 — Money due on a 

bank deposit receipt, payable in future, 
is attachable under a garniHlieo order. 
& on the ex p. application of pltf.. who 
has obtained judgment against deft., 
tho ct. will make a conditional order to 


attach, Imt not to pay. — Rktdy v. 
Caskv (1882), 10 I. L. T. 93.— IR. 

317 vii. — Btinkin li'juididton.] 

Money due on a dci»osil recAdpt by a 
bunk, which is being wound up under 
li(luidutors, is attachable under a 
garnishee order against the liquidators, 
although the amount payable depends 
on that of the future dividends that may 
he d(*clared ou the realisation of tho 
assets.— Smitu r. 8EXTON (1880), 20 
1. L. T. 75 .— ir. 

317 viii. Money of two persons on 

deposit receipt — ^ttlachincni tty credUor 
of one.] —Tho earuings of a vessel owned 
in eipial shares by tvva) brothers, A. A 
B., wove lodged in hank on deposit 
receipt, “ to be drawn by either or the 
Hurvdvor.” Arrestment having been 
used by a creditor of A., the hauk re- 
fused to pay to 15., though holding tJio 
receil't : — Ilctd : the sum in the deposit 
receipt must be divided equally betvv'cen 
the trustee A B., reserving all (lueslions 
of accounting. Qu. : whether the sum 
in the deposit receipt could bo effectu- 
ally attached l»y arrestment used at the 
instance of A.'s creditor. — B ank of 
Scotland v. Robertson (1870), 42 


Sc. Jur. ISO ; 8 Maeph. (Gt. of Seris.) 
391. — SCOT. 

317 ix. — — Payment hy 

bank to other.] — Arrestments u[>on the 
dependence of an action against A. were 
used in t he liaiids of t he local agent of a 
bank upon a sum of money due by tht* 
bank to A. This sum was lying upon 
a deposit receif>t, which was in these 
Uirms : — “ Beceivetl from A. A; H., pa> - 
able to tiither or surviv'or.” Tie* 
arrestor obtained tleerce in tl»e original 
action, but during its dependenee the 
bank paiil the sum in question to B. on 
pn^sentatiou of the deposit receipt, 
indorsed hy B. In an action against 
tho tiank for breach of, arrestment 
pursuer averretl that payment liad liocn 
made with knovvlcdgtJ A. in bad faith : — 
llehl : the bank was not liound to pay 
to B., A the al»ov(* av<'rni»'iits were 
relevant. — A i.t.vn’s ExRi’crou r. UNio.N 
Bank op Si’otlv.np. Ltp.. fltM)9] 8. (A 
200 : 4(5 8c. L. K. 124 ; 105 L. T. 553. 
—SCOT. 

317 X. Money in snrinys bajik,] 

— Money lodged in a savings bank not 
charged under 3 A 4 V'ict. c. 105, a. 23, 
— Macalistf.u V . Murray (181*2), 5 
I. L. 11. 92.— IR. 
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Sect* 1 . — General rights and ohligations : Suh-secis. 

2 ; Std)-8 cc t. 1.3 

822. Retraining bank from parting with money — 
Claim by next of kin.] — claimed as next of kin 
of her mother a sum of 295,000 francs held by defies 
bank, deft, having married pltf.’s mother. The ct. 
having granted an injunction to restrain deft, 
parting with the fund, deft, moved to discharge it. 
The ct. discliarged the order, but restrained the 
bank from parting with securities representing 
about hall* pltf.’s claim. — De Lacy v, Lizardi 
(1912), TimeSt Oct. 19. 


Sun-sECT. 5 . — Banker’s Receipts. 

Deposit account receipts, see Sect. 3, sub-sect. 2, 
post. 

323. Given by agent — Whether binding on bank.] 

— An agent for the Bank of Scotland, also carrying 
on the business of a banker on his private account, 
received money, for which he gave a receipt, 
which did not purport on the face of it to be given 
for the (Governor 6c Ckunpany of the Bank of 
Scotland. ’rho agent b(‘came insolvent. The 
holder of the s<*curity supposed that he was dealing 
with the Bank of Scotland: — Held: the instru- 
ment did not bind the Bank of Scotland. — Bank 
OF Scotland v, Watson (1813), 1 Dow, 40 ; 3 
E. R. 015, 11. L. 

Aimolafiovs : — Consd. Truoman v. Lo<ler (1840), 3 Per. & 
I)a\. ‘2G7. Refd. Yorkehiro Bankini? (’o. v. Beal son & 
Myceck, LoimIh & County Banking Co. v. Beatson Sc 
iMyeock (1880), 5 O. P. D. lOU, C. A. Mentd. Furze v. 
fc^harwood (184i), 2 <i. 13. 388. 

324. Necessity of stamp— Payment in by allottee of 
shares.] — When money is paid into a banker’s by 
an allotiee of shares, the usual bank(‘r’s receii^t 
does not require a receipt stamp. — Clarke v, 
Chaplin (1847), 1 Exch. 20 ; 5 Ry. & Can. Ca.s. 
294 ; 10 L. J. Ex. 240 ; 0 1^. T. O. S. 512 ; 151 
E. R. 11 ; subsequent proceedings (1848), ]] L. T. 
O. S. 0, sub nom. Chaplin v, Clarke (1849), 4 
Exch. 403, Ex. Ch. 

325. . J — In an action by an allottee 

of shares in a projected joint-stock co. to recover 
back the deposit pltf. gave in evidence the banker’s 
receipt stamped with an agreement stamp ; — 
Held> : the banker’s receipt so stamped was ad- 
missible in evidence. — Chaplin v, (’larkb: (1849), 
4 Exch. 403 ; 0 Ry. 6c Can. Cas. 193 ; 13 L. T. 
O. 8. 280 ; 154 E. R. 1209, Ex. Ch. 

Annotations : — Apld. Ward V. Loiidusborough (1852), 12 
C. B. 252. Apprvd. Mowatt v. Londesborough (1854). 3 
E. & B. 307. Refd. Moore v. Garwood (1849), 4 Exch. 681, 
Ex. Ch. Mentd. Carlill v. Carbolic Smoko Ball Co., 
[1892] 2 Q. B. 484. 

326. Negotiability — Bonds deposited for registra- 
tion.] — A banker’s receipt for bonds deposited for 


registration is not, either in law or by the custom 
of the Stock Exchange, a negotiable instrument 
passing the property in the bonds by delivery. — 
Beauclerk V. Greaves (1880), 2 T. L. R. 837, 


Sub-sect. 6. — Sale and Rurchase of Securities 

FOR Customer. 

327. Power of attorney — Fraudulent sale by 
bank — Liability of estates of deceased partner.}— 

Trustee.s intended to give to bankers a power of 
attorney to receive the dividends of stock, a trust 
fund, but a power to sell the stock, as well as to 
receive the dividends, was actually executed by 
the trustees. The stock having been fraudulently 
sold out by the bankers, two of whom had since 
died : — Hc/d : t he estates of both wore liable to 
make good the defalcation with costs. — Sadler v, 
Lee (1843), 0 Beav. 324 ; 12 L. J. Ch. 407 ; 1 

L. T. O. S. 142 ; 7 Jur. 470 ; 49 E. R. 850. 

Annotations : — Apprvd. Blair v. Bromley (1847), 2 Ph. 354, 

L.C. ; St. Aubyns v. Smart (1867), L. H. 5 E(i. 183 ; 

Moore r. Knight, [18911 1 Ch. 547. Refd. Daveuport v. 

Stallord (1851), 14 Beav. 319; Bishop v. Jersey (1851), 

2 Drew. 143. 

328. Sale by London agent of country bank 

for customer — Payment of proceeds to country bank 
- Usual course of business. J — Evid(‘nce of th(‘ course 
of business 6c custom of London bankcTs is admis- 
sible to explain the authority meant to be given 
to a London banker by a po\v(*r of attorney to sell 
stock sent through a country banker. 

J’ltf. (‘xocutt^d a i)()wer of attorney authorising 

M. 6c (’o., bankers, to sell consols. The power was 
transmitted to M. 6c Co. through A. 6c W., of 
Shrewsbury, pltf.’s bankers, of wliom 31. & Co. 
W’ere the London agents. Tiiey sold the slock & 
placed the proceeds to the credit of A. 6c W., to 
whom they had subsequently paid 6c fiom whoin 
they had received large sums in ttie c(>ui's(‘ of 
business. A. 6c W. failed, 6c pltf. brought an action 
to recover the i)roceeds of thi* stock from M. lY Co. 
Deft. lendcTod evidence to show that according to 
the course of business of London bank(.*rs tin* pro- 
ceeds were i^roperly paid to the country bank : — 
Held: the evidence was admissible. — Adams v, 
Peters (1849), 2 Car. & Kir. 723. 

329. Sale of trust property under forged power of 
attorney — By partner also co-trustee — Proceeds 
credited to bank — Rights of trustees.] — F. !)eirig 
one of three co-trustees, proprietors of stock. & 
also one of several co-partners in the banking 
house of M. 6c Co., forged the names of his co- 
trustees to a power of attorney purporting to 
authorise his co-partners jointly & severally to sell 
stock. The stock was sold 6c the proceeds of sale 
were paid t-o an account of M. 6c Co. at tlu^ city 
bankers of M. 6c Co., & F., without the knowledge & 
in fraud of his partners, drew more than the 


822 i. Itestraininff bank from varting 
with rtnniey — Funds embezzled — Pay- 
ment out of part for defence.] — A pcrBoii 
having been accuBcd of emljczzliiig 
money from his employer, & having 
ceriain Bums of money lodged to liiH 
own credit in bank, an injunction was 
grautod upon petition, restraining the 
olticers of the liank from paying out 
the money to the accused, the petition 
alleging that it was the money of the 
employer. Upon motion, an order was 
made directing payment of £30 out of 
those Bums to the attorney of the 
accused for the purpoBe of defraying 
the exi)en8c of the defence of the 
ai^cusod upon the criminal charge, tlie 
attorney undertaking to account for 
same, if called by the ct. to do bo. — 
Allen r. M'Kenna (1856), 27 L. T, 
O. S. 4G.— IR, 


PART II. SECT. 1, SUB-SECT. 5. 

k. *' Accminiable receipt** — FraudU' 
lent alteraiion .} — An acknowledgment 
by a bank of moneys received to bo 
accounted for by the party receiving it 
Is an “ accountable receipt ** within 
K. S. C., c. 165, B. 29, & the fraudulent 
alteration of same is forgery. — Ex p, 
Debaum (1888), 32 L. (J. J. 281 ; 16 
R. L. 612.--CAN. 

l. Jieeeipt given to wrong person — 
Fights of owner.] — If A.’s money, 
whether by mistake or fraud, is entered 
to the credit of, & a roceipt ^ven for it 
to, B. by a banker, A.'s right to it is not 
thereby devested, nor can the banker be 
compelled to pay the money to a person 
whose title originated in the mistake or 
fraud. — CociiBANE v. U*Brien (1844), 
6 I. Eq. R. 317.— IR. 


PART II. SECT. 1, SUB-SECT. 6. 

m, Money received for investmetU — 
Duty to keep se/mratc .] — A customer by 
letter instructed bankers, who received 
money for investment, charging a com- 
mission, to invest R. 40,000 in munieJpal 
debentures. They only pui'chosod 
R. 18,000 worth of such debentiu’cs, be- 
cause, if they had bought all, they would 
have had to pay more than the market 

} )rice : — Held : the money was in their 
lands as bankers Sc not as agents, & 
they were not bomid to keep the 
R. 40.000 separate from their own funds, 
nor even after the letter to sot it apart 
for investment. — lie Uowie 8 Petition 
(1880), I. L. R. 6 Calc. 70; 7 C. L. R. 
19.— IND. 
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amount of the sums so paid in. The moneys were 
never appropriated by M. & Co. to any particular 
account. 

Neither F.*s co- trustees, nor his co-partners, 
were privy to the fraud, but two of the partners 
signed transfers. P. was executed for another 
forgery. The surviving trustees having sued the 
surviving partners for the money : — Held : the 
money constituted a debt duo from the bankers to 
the trustees. — Stone v. Marsh (1827), 6 B. & C. 
551 ; 9 Dow. & By. K. B. 643 ; 6 L. J. O. S. K. B. 
201 ; 108 E. B. 554. 

Annotations : — Distd. Bishop v. Jersey (1851), 22 L. T. O. B. 
326. Refd. Dudley & West Bromwich Banking Co. r. 
Spittle (1800) 8 W. 11. 351 ; Cliowtie v Baylis (1862), 
31 Beav. 351 ; The Amerika (1916), 13 Asp. M. D. C. 
558, H. L. Mentd. lie Jones, Kx p. Jones (1833), 3 Doac. 
& Ch. 525 ; Marsh v. Keating? (1833), 2 Gl. & Fin. 250, 
H. 1j. ; White w Bpottinruc (18-15), 13 M. 8c W. 603 ; 
Wickliarn v. (latrijl (1854), 2 Bm. 8c G. 353 ; Loo v. Bayos 
(1850), 18 C. B. 599 ; lie Kodpath, Ex p. G. N. Ry. Co. 
(1857), 30 L. T. O, B. 211 ; Tho Princess Royal (1870), 
7i. R. 3 A. & K. 41 ; lie Bhophord, Ex p. Ball (1879), 48 
L. J. Boy. 57, C. A. ; Midland Inscc. v. Smith (1881), 6 
Q. B. D. 501. 


Hub-sbct. 7. — Monev i*aid to Bank by Mistake. 

330. Mistake of fact — Payment to wrong bank — 
Liability to refund.] -K. Co. sent £5,.3()0 to 
S. & Co. to meet bills which were drawn by K. 
Co. upon, 8c acc(‘pt-cd by, S. 8c Co., payable at the 
Bank of England, on Oct. 5, 8c which K. 8c Co. had 
got discounted. On the 2nd S. & (_-<>. found that 
they must become insolvent, 8c placed i^5,3()0 iu 
the N. Bank in the names of two pari.ners of 8. & 
('O. On the 3rd 8. discovered that out of K. 8c 
(•o.’s 455,300 only 453,300 had boon paid into the 
Bank of Ji5ngland, the remaining £2,000 having 
been by a clerk’s mistake paid into 8. & Co.’s 
general account at the L. Bank, which refused to 
let 8. draw out the £2,000, claiming a lien on it. 
The same (‘vening 8. tV- Co. stopped payment. 
J\. 8c Co. took up the bills, obtained £3,300 of the 
£5,300 deposited in tlie N. Bank, 8c agreed to let 
the £2,000 be put into the hands of an accountant 
until the right to it sliould be decided. Subse- 
(piently 8. 8c Co. tiled a liquidation petition, having 
up to that time committed no act of bkpey. : — 
ticld : the £2,000 must be paid to K. 8c Co. on the 
ground that, 8. & Co. having never int^ended to mis- 
appropriate it, no riilation of debtor 8c creditor 
with respect to it arose between 8. 8c Co. K. & 
(h., & S. 8c Co. could have properly employed the 
£2,000 to moot the bills. — Re Smith, Plioming & 
Co., Ex p. Kelly & Co. (1879), 11 Ch. D. 306; 
48 L. J. Bey. 65 ; 27 W. B. 830, C. A. 

Annotation : — Consd. He Blackpool Motor Car Co., Hamiltou 

1 ?. Blackpool Motor Car Co., [1901] 1 Ch. 77. 

331. .] — Pltf. bank being under 

instructions from B. to remit his moneys to a bank 
at Ilalifax, through the mistake of their agents 
paid them to a New York bank for transmission 
to defts. Defts. on being advised thereof debited 
the New York bank, & credited B. in account 
with the amount thereof, 8c being afterwards 
advised of the mistake claimed to retain 8c use the 
moneys in reduction of B.’s account with them : — 
Held : on bein^ advised of the mistake defts. wore 
bound to repair it, & pltf. bank had a sufficient 
interest in the moneys to recover them as moneys 


received to their use. — Colonial Bank v. Ex- 
change Bank of Yarmouth, Nova Scotia (1885), 
11 App. Oas. 84 ; 55 L. J. P. 0. 14 ; 54 L. T. 250 ; 
34 W. B. 417, P. C. 

332. .]— Defts., foreign bankers, 

were in the habit of making advances to K., who 
then purchased goods which defts. held as security, 
& when K. found a purchaser he assigned the right 
to receive the purchase-money to defts., ^ who 
accordingly released the goods. K. also carried on 
the same system with B. Sc Co. Pltfs. bought from 
K. two parcels, tho one released by defts. &: tho 
other by B. 8c Co. K. instructed i)ltfs. to pay defts. 

B. & Co. respectively for the goods so purchased. 
By mistake pltfs. paid both sunxs to defts., who 
credited K.’s account, notifying K. of their having 
don(^ so. Defts., acting boyid fide, continued to 
make advances to K., who knew of the mistake, 
but did not disclose it, & afterwards became bkpt. 
Pltfs. sought to recover from defts. the sum which 
should have been paid to B. Sc Co. as money paid 
under mistake of fact :~Held : defts. were liable 
to refund the inonev which had been paid to them 
under a mistake of fact, even though they had paid 
it away to a third party in ignorance of the mis- 
take.— Contin ental Caoutcfiouc 8c Gutta 
PE imiiA Co. V. Kleinwort, Sons & Co. (1904), 
90 L. T. 4:14. ; 52 W. B. 489 ; 20 T. L. B. 403 ; 48 
Sol. .To. 383 ; 9 Com. Cas. 240, C. A. 

Anmttation : — Folld. ICerrisou v. Glyn, Mills, Currie (1909), 

101 L. T. 675. 

333. -.] — ^Applts., bankers, were 
in tho habit of making advances to K. on the 
security of goods. Sometimes they released goods 
in order that they might be sold ; sometimes they 
advanced money to buy goods on tho terms that 
when sold the jiroceods should be remitted direct 
by tho purchasers to applts. Besps. used to buy 
goods from K., & in vSopt. he directed them to send 
all retnittances direct t;0 ajiplts. K. at tho same 
tiiiK) was borrowing on similar terms from ot/her 
barjkers, B. Sc Co. In Jan. K. delivered goods to 
resps. Sc directed them to pay tho price to B. Sc 
Co., who had an equitable mtge. on the goods. 
B.esps. agreed to do so, but by an oversight re- 
mitted the mone^y <o applts. The payment was 
made Sc received in good faith, applts. believing it 
repi’osented a sum due to them from K. After 
discovery of tlio mistake resi)S. w(ire held liable to 
pay the amount to B. Sc Co., Sc then sued applts. 
for tho amount as being money paid under a mis- 
take of fact : — Held : resps. were entitled to re- 
cover, as tho position of applts. had not been 
altered to their disadvantage.— Kleinwort, Sons 
Sc Co. V, Dunlop Bubbkr Co. (1907), 97 L. T. 263 ; 
23 T. L. B. 696 ; 51 Sol. Jo. 672, H. L. 

Annotations : — Distd. KorriHou v. Qlyn, Mills, Currie (1910), 

15 Com. Caa. 1, 241, C. A. Refd. Baylla v. London, [1913] 

1 Ch. 127, C. A. 

Sect. 2.— RECEIPT OF MONEY ON CURRENT 

ACCOUNT. 

Sub-sect. 1. — In General. 

334. Appropriation of payments — Earlier draw- 
ings attributed to earlier payments in.] — On a cur- 
rent account the earlier drawings are attributed to 
the earlier payments in. 

Neither banker nor customer even thinks of say- 
ing, This draft is to be placed to the account of the 


PART II. SECT. 2, SUB-SECT. 1. 

834 i. Appropriation of payments .] — 
Except with rotfard to a b anking account, 
the law does not interfere with a credi- 
tor's appropriation of payments, tmless 
in case whore ililrd parties or their 
rights are aHected by the^transactlons 


between debtor 8c creditor. — I’aijmeu v. 
Stjtherland (1860), 2 Q. S. C. R. 44.— 
US* 

334 ii. .]— In an account current 

where t.hero is no appropriation of pay- 
ments to tho disciiargo of any par- 
ticular debts, tho law makes on appro - 


Iiriation according to tho order of the 
debit, items in tho account. — Cptiiill v. 
Straohan (1894), 21 R. (Ct. of Boss.) 
549.— SCOT. 

334 iil. Neuf axcouni — Balance due 

on old account] — When a new account 
has been opened, receipts credited to tba 

N 2 
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Sect. 2. — Receipt of money on current account: Sub- 
sects, 1 cfc 2, A.] 

£600 paid in on Monday & tins otlior to the account 
of the £500 paid in on Tuesday. Tiicre is a fund of 
£1,000 to draw on, &: that is enough. In such case 
there is no room for any other appropriation than 
that whicii ari.s(‘s from the order in which the re- 
ceipts & i>ayments take place & are carried into 
account (Grant, M.H.). — De^^aynes v. Noble, 
Clayton’s Case (1810), 1 Mer. 572; 35 E. R. 781. 

Annotations : — FoUd. Bodenliam v. PurchcH (1818), 2 B. & 
Aid. HI). Apld. Brooke v. Endor])y (1820), 2 Brod. & Biiu?. 
70. Distd. SiiiiBon v. Ingrham (1823), 2 B. C. 65. Consd. 
lie Tillfl, Ejr p. Alexanders (1824), 2 L. ,1. O. S. Cli. 1.50 ; 
Williams r. Bawlinsoii (1825), 3 Bing. 71. Apld. Pember- 
ton r. Oakes (1827), 4 lUiss. 154, L.O. Distd. Stoveld 
Eude (1827), 4 Bing. 154. Folld. Jicld r. Carr (1828), .5 
Bing. 13. Apld. Solurte r. Maes Hilbors (1832), 1 L. J. 
K. B. 196 ; Smith v. Wigley & Tunnicliffe (1833), 3 Moo. & 
S. 174. Consd. Wilson v. Birst (1833), 4 B. & Ad. 760. 
Distd. Chitty Naish (1831), 2 i)owl. .511. Consd. 
Nottidge r. Pritchard (1834), 8 Bli. N. S. 493, H. L. Folld. 
Toulmiii r. Copland (1834), 2 Cl. & Fin. GSl, H. L. Distd. 
Whittington r. .Tennings (1834), 6 Sim. 493. Gonsd. 
Walker r. Hardman (1837), 11 Bli. N. S. 229. H. L. 
Apld. (^oj)land r. Toulmin (1810). 7 Cl. & Fin. 3.50, H. L. 
Consd. Bower r. Marris (1841 ), ('r. & Ph. 3.51 , L. C. ; Hennikcr 
15. Wigg (1843), JJav. & Mer. 160. Distd. lie, Wright, p. 
Eyre (1843). 1 Ph. 227, L.C. Apld. Pennell v. Pem-ll 
(1853 ). 4 l>e G. M. & G . 3 72, L..T J . Consd. Nash v. H odgson 
(18.5.5), 6 1)0 G. M. & G. 474. L.JJ. Distd. Wickham i’. 
Wickham (185.5), 2 K. & ,T. 478. Consd. Bell v. Jluckley 
(1856). 11 Exch. 631. Apld. Cavendish r. Greaves (1 857), 
24 Bcav. 163. Apprvd. He Medewes' Tnisf (18.59), 26 
Bcav. 588. Distd. Hipkins r. Ajncr.v (1860), 2 Gift’. 292. 
Folld. Merrimun r. Ward (1860), 1 John. & If. 371 ; Siehel 
1 ’, Springfield (1863), 3 New Hep. 36. Distd. Denison r. 
Avisoii (1865), 12 L. T. 340. Apld. Laing v. CUuniibell 
(1865), 36 Beav. 3. Folld. Brown t\ Adams (1809), 21 
L. T. 71, C. A. Apld. Hr Hammond, Ex p. Brook (1869), 
20 Ij. T. 547 ; lie Boys, Kedes r. Hoys, Ex p. Hop Planters 
Co. (1870), L. H. 10 E(i. 467. Distd. Thompson v. Hiidson 
(1871), 6 Ch. App, 320, L.JJ. Apld. lie Devon port & 
South Devon Steam Flour Mill C'o., Bateman’s Case 
(1873), 42 L. J. CHu 577. Distd, «ty Diseonnt r, 
McLcnn (1874), L. 11. 9 C. P. 692. Apld. Hooper r. Keay 
(1875), 1 Q. B. D. 178. Distd. Lacey v. Hill, Lency v. Hill 
(1876), 4 Ch. D. 537. Apld. He Hamilton, Ex p. Smith 
(1877), 25 W. H. 760 ; Kiimalrd v. Webster (1878), 10 
Ch. I). 139. Distd. Brouming v. Baldwin (1879), 40 L. T. 
248. Consd. He Hallctt's Estate, KiiatehbuII v. H allot, t 
(1880), 13 (’h. D. 696, C. A, Apld. Lomlon County 
Banking Co. v. HatA^liffe (1881), 6 App. C’as. 722, H. L. 
Expld. Blackhurn Bldg. Soc. r. Cunllfte Brooks (1882), 22 
Ch. D. Cl, C. A. Distd. He Siierry, London & County 
Banking Co. v. Terry (1884). 25 Ch. D. 692, C. A. Consd. 
I’arr r. Bradbury (1885). 1 T. L. H. 285 ; He Companies 
Acts, Exx^- Watson (1888), 21 Q. B. D, 301. Apld. Dreyfus 
r. Peruvian Guano Co. (1889), 61 L. T. 180. Distd. 
Haiicoek r. Smilh (1889), 41 Ch. D. 456, C. A. Apld. 
p-TklKSon r. Wj-keftcld (1889), 5 T. L. R. 562. Distd- He 
Wood, Anderson v. London (^ity MisBion. 11894] 2 Ch. Ctll, 
Consd. He London & General Bunk, 11895] 2 Ch. 673, 
C. A. Apld. He Steiming. Wood t5. Stenning (1895), 73 
L. T. 207. Distd & Expld. The Mecca, [1897] A. C. 286, 
H. L. Distd. Mutton v. Peat, (18991 2 Ch. 556. Apld. 
Bank of New^ Sout h Wales v. Goulbuni Valiev Bnttcr Co. 
Proprietary, [19021 A. C. 543, 1». C. ; Egg v. Craig (1903), 
89 L. T. 41. Consd. He Oaiway, Herlslet v. Oatwav, 
[1903] 2 Ch. 350 ; Smith v. Betty, [1903] 2 K. B. 3l'7. 


C. A. ; Seymour v. Pickett, [19051 1 K. B. 715, C. iL ,* 
Bannatyuo v. Maclver, [1906] 1 K. B. 103, C. A. ; Re 
Bourne, Bourne v. Bourne, [1906] 1 Ch. 113 ; Davis v. 
Petrie, [1906] 2 K. B. 786, C. A. ; Deeley v, Lloyds Bank. 
11910] 1 Cli. 648, C. A. Distd. Galula v. IMntus (1911), 16 
Com. Cas. 185. Consd. Re O’Shea, Exp, Lane.aster, 11911] 
2 K. B. 981, C. A. Refd. Smith v. Ui*o (1833), 2 Knapp, 
188, P. C. ; Mills t\ Fowkos (1839), 5 Bing. N. C). 455 ; 
Smith V. Nicolls (1839), 8 L. J. C. P. 92 ; Jones v. Broad- 
hurst (1850), 9 C. B. 173 ; Scott t\ Beale & Bishop (1859), 
6 Jur. N. ,S. 559 ; Fenton v. Blackwood (1874), L. H. 6 
P. C. 167, 1*. C. ; Re Pollard. Ex p, Dickiu (1878), 8 Ch. D. 
377, C. A. ; Re Taurine Co., Aniilng & Cobb’s Claim (1878). 
38 L. T. 53 ; Re MtJIer, Ex p. Ollicial Hceeiver, [1893] 
1 Q. B. 327, C. A. ; He Hallett, Ex p, Blaue, [1894] 2 Q. B. 
237, (\ A. ; He Head, Head v. Hoad (1894), 03 L. J. Ch. 
549, C. A. ; Ascherson v. Tredegar Dry Dock & Wharf 
(^o.. 11909] 2 Ch. 401. Mentd. He Biddulph, Ex p. Ryvo 
(1842). 3 Mont. I). Sc De G. 12, h.C. 

335. Bond given as continuing 

security — Discharge.] — In an ordinary banking 
account the tir.st it oni of the debit side is discharged 
by 1 he first item on the credit side. 

One of defts., upon opening an account with 
pltfs., bankers, borrow^ed of them £1,000, for wliich 
lie, together with the other defts., became bound to 
pltfs., with a condition for repayment with interest 
by a certain day, continued afterwards to pay in 
6c draw out money upon the usual footing of a 
banker’s account/. The first sum entered to his 
debit on the account was partly made up of the 
£1,000, to secure which tlie bond iiad been given ; 
— Held : ti\e bond was not sat isfied by sums snb- 
sequeifily paid in exceeding in amount the £1,000, 
as the bond was intended to secure pltfs. against 
such advances as they should from time to lime 
make to deft . — FIennikek r. Wigg (184.S), 4 Q. B. 
792 ; 1 Dav. it Mer. 100 ; 1 E. T. O’. S. 229 ; 7 Jur. 
1058 ; 111 E. K. 1095. 

Annotations :— T>isiA. He Boyfl, Ee<lo« v. Boys, Ex p. Hop 
I’lautors Co. (1870), L. H. 10 Kq. 467. Apld. City Discount 
Co. V. McI.oan (1S74), L. H. 9 C. P. 692. Cousd. He 
Hallctt’s Estate, Knatchbnll v. Halh*,tt (1880), 13 Oh. 1). 
696, C. A. ; Deeley r. Lloyds Bank, 119P21 A. C. 756, H. L, 
Reid. Merpiman r. Ward (1860), 1 .lolin &: H. 371 ; Mobs© v. 
Halt (1863). 32 Beav. 269 ; lie Hamilton, Ex p. Smith 
(1877), 25 W. H. 760; Cory r. Owners of Turkish Steam- 
Hhip Mecca, The Mecfia, [18971 A. C. 280, H. L. 

aS’cc, generally. Guarantee. 

336. Debt due from company — Lia- 

bility of shareholders.] — Tiio principle of appro- 
priation of payments laid down in ClaytorCs Case, 
No. 3.24, ante, applies to dealings lietween a co. 
its bankers, so that a former shareholder, who has 
transferred his shares, is exonerated from con- 
tributing to the co.’s deljt to its bankers if before 
the winding up sufficient money had been paid to 
the bank to cancel what was due to the bank when 
such shareholder ceased to be a member. — Re 
Devonport & South Devon Steam Flour Mill 
Co., Bateman’8 Case (1873), 42 L. J. Ch. 577. 

337. Advances by bai^ partly illegal.] — 

There was a running cash &- bill account between 


new account are conclusively appro- 
priated to that account. Sc cannot, ho 
treated as received in liquidation of a 
balance due on an old account, the 
operation of the rule in Clayton's Case, 
No. 334, supra, being excluded. — 
Horton v. Bank op Nkw Zealand 
(1889), 7 N. Z. L. II. 582.— N.Z. 

334 iv. Dejxisit for sjiexial purpose 

— Misapplication by vuinayer — Liability 
of bafik.l — Ontario Bank v. Stkwart 
(1881), Cass. Dig., 2nd ed., 571. — 

CAN. 

n. Account over-credited — Right of 
bank to repayment.] — Pltfs., under in- 
structions from one of their branches, 
telephoned to one of their sub-agencies 
to credit deft, witli $2,000. The sub- 
agency. by some misunderstanding, 
credited him with $3,000, wldch he 
drew out. The $2,000 had been paid 
into the branch bank by way of an 
advance on the shipping bills of cattle 
bought from deft, for about $2,800, but 


of this pltfs. had no notice. Deft, re- 
fused to repay the difference between 
the $2,000 Sc the price of the cuttle, on 
the ground that in faith of the payment 
D) 1dm he had allowed them to be 
shipped abroad, which by his ogreomont 
for sale w^as not to be done till payment 
of the price in full : — field : deft, was 
bound to repay the excess over the 
$2,000. — Bank of Toronto v, Hamil- 
ton (1896), 28 O. R. 51.— CAN. 

o. Credits cjrceeding interest charged 
— Imputation of pairments on. interest .] — 
When? the credits for oacli year, in an 
accoimt current, are in excess of the 
amoimt of interest oimrged for the year, 
it cannot bo pretended that compouna 
interest has been chained, as payments 
made by a dobtxir on account are im- 
puted first on the interest. — Dudley v. 
Darling (1886), M. L. II. 2 g. B. 458; 
10 L. N. 110.— CAN. 

p. Joint account — Right of surviving 
joint owner.] — ^It is immaterial as to the 


source of money before it was deposited 
with a bank in a joint account, & after 
it is BO deposited, it is not subject to 
being disposed of by the will of either 
partly, Sc the surviving joint owner is 
entitled to t.he whole unaffected by any 
testamentary disposition, w’hlch deceased 
joint owner may have made. — Weese 
V. Wkese (1916), 27 O. W. R. 123,— 
CAN. 

q. Guardian tra7\srnitt.hig trust moneys 
— Hayment by mistake into private 
account — Rigid of bank to recover from 
guardian.] — A., guardian of chlloiw, 
transmitted money to B., a banker, to 
bo deposited in their name. B., instead 
of doing so, placed the money to tho 
credit of A.’s private account. There- 
after the children obliged B. to pay 
those sums to them : — Held : B. en- 
titled to recover tho amount tTom A.’e 
representatives. — ^M’K enzib v. M’Lbod 
(1821), 1 S. 193.-HB. AF, 
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bkpt, a banking co., who were under considerable 
advances to him, but part of these advances arose 
out of illegal transactions. Bkpt. from time to 
time deposited bills & made payments without any 
specific appropriation or any settled account be- 
tween him &; the bankers : — Held : the payments 
must be appropriated in reduction of tlie earlier 
items of the account, of the legal & not the illegal 
part of the demand . — Re IIorson", Ex p. Handle- 
son (1833), 2 Deac. Oh. 531, Ot. of K. 

338. Unappropriated payments — Discharge 

of disputed sum — Statute of Limitations.] — In an 
action for the balancti of a banking account, the 
question between the parti(‘s was whether a dis- 
puted sum, above six years old, had been paid by 
pltfs. with deft.’s autiiorily or not : — Held : the 
3 ury having found that the payment wa.s authorised 
by deft., pltfs. were entitled to apply subsequent 
unapi>ropriated payments of deft, m discharge of 
the sum in question, so as to prevent the ojjeration 
of Stat. Limitations. — W illiams v, (jIUEFITH 
(lS3fi), 5 M. W. 300 ; 151 E. JL 127. 

Sec, gencrolhj. Contract. 

339. Several accounts — Inquiries as to what ac- 
count dealt with.] — The general rule is that in a 
nak(‘d civse of banker cust omer bankers need not 
inquire upon what, account moneys are paid in or 
drawn out, .such cheques as the customer may 
think fit to draw on the hank the bankers are 
bound to honour. — B odenham v. Hoskins (1852), 
21 L. J. Ch. SOI ; 10 L. T. (). S. 204 ; 10 Jur. 721 ; 
affd, 2 Do CL M. ^ CL 003, L.JJ. 

Consd. lie Cross, Ex ji. Adair (IS71), 24 
L. T. 19H ; Martin i\ Uocko, Kyton (1S85), 31 W. K. 253. 
Refd. Pearson v, Scott (1878), y Ch. I>. 108. Mentd. Av 
Cross, Ex p. Kmf?Rtou (1870), (> Ch. Api). 035, n. ; Jtailey 
r. .Toimson (1871), L. H. 0 Ex<*h. 279; MaoBryd‘> v. 
Kykyu (1871), 24 L. T. 401 ; Wilson v. lUiry (1880). .5 
Q. B. D. 518, C. A. ; Ciroenwcll r. National Provincial 
Bank (1883), (lah. & El. 50 ; (Coleman v. Bucks & Oxoii 
Union Hank, [1897 1 2 Ch. 243 ; Bath r. Stuiulard Land Co., 
11911 1 1 Ch. 018, C. A. 

340. Sale of goods wrongfully obtained — Bill given 
against proceeds —Right to follow.] — 11., having 
stolen a st(*amer, proceeded u it h it- t-o Santos cV; 
shipped a cargo of coff(*e consigned to purchasei’s at 
Ctenoa. II. took the ves.sel to the Cape of Clood Hope, 
where ho sold the cargo for over £1(1,0(10. H<! paid 
£8,000 into the C/Vtpe Town branch of deft, bank & 
took bills of exchange for that amount drawn on 
the London branch, payable at 90 day. s’ sight to the 
order of II . £4 ,000 wort h of these hi lls, having been 
seized by the sheiltT in Australia, were in the posses- 
sion of pit-fs. A hill for £500 had been negotiated, 
<Si: the whereabouts of t he remaining bills was not 
known. Pltfs. were pei'sons int erested in the cargo 
which had been fraudulejitly disposed of ; — Held : 
pltfs. were entitled to follow the proceeds of sale <fc 
to payment of £4,000 on t-he bills held by them, the 
further consideration of the case being adjourned to 
enable pltfs. to obtain posse.ssion of the outst-anding 
bills. — C'OMITIi; DES Assureurs Maritimks r. 
Standard Bank of South Africa (1883), Cab. 
& El. 87. 

341. Fraud on Government — Money payable to 
Government.] — A person, who had betm convicted 
& punished for fraud on t-he Govt., had paid into the 
bank certain money, the proceeds of such fraud : — 
Held : such money was payable to the Govt., & the 
depositor’s claim to the money must be rejected, — 


Healey v. Bank op New South Wales (1900), 
Nov. 28, unreported, P. C. 

342. Closing ol account— Property mortgaged to 
secure advances — Appointment of receiver.] — In 

1899 a customer of a bank mtged. certain lands to the 
bank to secure the balance for the time being owing 
on foot of overdrafts, bills of exchange, promissory 
not es, credits, advances, interest, commission, dis- 
count, & premiums on policies of insurance. The 
security was to bear Intercast computed from day to 
day at the current bank rate up to fi per cent. The 
deed contained a proviso that no greater principal 
sum than £5,700 .sliould be recoverable on the 
s<‘curit-y. In keeping the. int gor.’s current account, 
wluch was continued from tlie date of the intge. 
until after action brought & was approved each 
half-year by the mtgor., the interest was charged 
from day t-o day with half-yearly rests, so that the 
interest was capitalised every half-year. In 1903 
the mtgor. owed to the bank on his current account 
Ac on promissory notes a sum in excess of £5,700, &, 
on his failure to reduce his overdraft, the bank re- 
fused to honour his checpies, except certain cheques 
drawn by him for the preservation of the subject- 
matter of the security, Ac for this purpose the bank 
also madc^ certain payments, which they debited to 
the ov(irdrawn account. In Dec., 1904, the bank 
appointed a receiver of the mtged. premises under 
Conveyancing Ac Law of Erop<*rt-y Act, 1881 (c. 41). 
The hank y>aid to the credit of the intgor.’s current 
account all sums received by them from the re- 
ceiver out of rents Ac profits Ac also tlie proceeds of 
sale of part of the mtgo. security sold by them in 
exercise of thdr powers under the mtge., with the 
result, that- in this way more than £5,000 was ap- 
propriated to the payment of principal. In an 
action to enforce thdr security the bank claimed 
that an account, .should be taken as between mtgor. 
Ac mtgec., Ac that the current account should be 
treat(‘d as closed as from the date of the appoint- 
ment of the receiver: — Held: (1) the cuirent 
account was no^- closed by the appointment of the 
receiver, hut continued as an operative account t.o 
which the provisions of the mtge. deed applied ; 
(2) the bank had no Hen for salvage in respect of 
the money, s paid to preserve the subject-matter of 
the security, inasmuch as those payments wore not 
made by the bank, hut by tin* mtgor. out of moneys 
advanced to him by the bank ; (3) with regard to 
the surplus on the receiver’s account, the applica- 
tion of the moneys in reduction of the interest in 
the manner prescribed by C’onveyancing Ac Law of 
l*roperty Act, 1881, was capable of alteration by 
the consent of the parties interested, Ac such con- 
stant ought to be inferred from th(^ facts. As it was 
not compeitmt to t he bank to object to the appro- 
pri.ation of these moneys to the payment of prin- 
cipal as illegal. — Yourkll v. Hibernian Bank, 
Ltd., f 1918] A. C. 372 ; 87 L. J. P. G. 1 ; 117 L. T. 
729, II. L. 


Sub-sect. 2. — Trust Accounts and Executors’ 

Accounts. 

A, Trust Aceounls, 

343. Liability of bank — Trust money credited to 
private account — Right to set off — Evidence of no- 
tice.] — A promissory note, payable four years after 


PART II. SECT. 2, SUB-SECT. 2.— A. 

i* Ltabt'Ztfj/ of hank — T'rust moneys 
credited to private account .] — At a sale of 
real estate, it was agreed that the pur- 
cha^rs acoeptances should be placed in 
the handfi of pltf., solr. to the vendors, to 
1)0 deposited by him with defts. in a 
trust oc^unt, which was opened im- 
ine^ately after the sale by pltf., & 
certain dIUb of exchange depontod by 


pltf. for collection. Among the bills 
of excliango was one for £443 4s., drawn 
by the vendors & accepted by the pur- 
chaser as follows : “ H. & (}., trust 
account, per R.,”& indorsed Pay defts. 
or order, S. & G. for trust account 
per R.** This bill never came into the 
possession of pltf. but was lodged by 
the vendors with defts., discounted, &, 
the proceeds placed to their credit. 
Defts. having refused to acknowledge 


pltf.’s right to the bill or t,hc proneods : — 
Held : defts. wore bound t-o hav'o placed 
the ])rocoods of the bill to pltf.'s account, 
& not i-o that of S. & G. — Rbid v. Bank 
OF New Zealand, 3 J. R. N. S. 40. — 
N.Z. 

343 li. Co'trustee also manaaer 

of branch where trust account 
Breach of trust.] — A local bank manager, 
who was one of two trustees, kept 
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Sect 2. — Receipt of money on current account : 
sect 2, A .] 

daie» was made the subject of a marriage settle- 
ment. About the time the note became due it was 
arranged to change the trustees of the settlement. 
In payment of the note a bill at seven days was 
drawn by a country bank on a bank in town in 
favour of the outgoing trustees, & it was sent to 
one of them to indorse, who, having indorsed it, 
sent it for the same purpose to I)., the other 
trustee, a solr., who had been instructed to invest 
the proceeds of it, when paid, in stock in the 
names of the new trustees. D. delivered the bill to 
the registered oflicer of a bank with which he had 
dealings, desiring him “ to take charge of it,” & 
Baying that he “ should want to purchase some 
stock.” The officer noticing that the bill was 
payable seven days after sight, 1). desired him to 
place it to his private account. The bill was paid 
& D.’s private account credited. The same day 
D. drew for the amount to invest in the tinists of 
the settlement, but the bank refused to part with 
it unless D. made good certain liabilities in respect 
of bills discounted for him, not- due at the time the 
bill in quest-ion was delivered, but some of which 
had then been dishonoured. In a suit by the 
trustees & cesluw qve trust of the settlement 
against I). & the officer of the bank to recover the 
trust fund, 1). by his answt^r stated that he told 
the oflicer that tlie bill was in payment of trust 
money, but the officer denied that he heard any- 
thing about a trust, or had received special dir<‘*c- 
tions, & alleged he had only been told to take 
charge of the bill, & D. said he should want some 
stock: — Held: (1) the bank were not liable to 
make good the trust fund ; (2) D.’s answer was 
not evidence against the bank. — Hawks v. 
Howard (1847), 10 L. T. O. 8 . 2. 

844 , Bankruptcy of customer — Rights 

of cestuis que trust.] — Countrj^ bankers, with whom 
A. had a current account , receivinl from their Ijon- 
don agents a sum of money t o be placed to the cnnlit- 
of A.’s trust account. A. had no trust account with 
the bankers, & they placed it l-o tlie credit t)f his 
current account & advised him thereof. A. knew 
it was trust money, but gave no instructions to the 
bankers to open a trust account continued to 
draw on his account as usual. At t-lie time the 
tmst money was credited to his current account 
A. was overdrawn on securities deposited with the 
bankers, &- the eflect of so crediting him was 
largely to reduce liis overdraft temporarily. A. 
however was in good credit, & the bankers had no 
intention of benefiting themselves & no suspicion 
that^ A. contemplated a breach of trust-, & they 
continued to allow him a fuHher & extended over- 
draft on further securities deposited with them 
until his bkpey. some^ time afterwards : — Held: 
the bankers were not liable to make good to A.’s 
ccsiuis que trust the trust money that had been 
lost. — OoLKMAN V. Bucks & Oxon Union Bank, 
[1897] 2 Ch. 213 ; 00 L. J. Oh. 504 ; 70 L. T. 084 ; 
45 W. R. 010 ; 41 Sol. Jo. 491. 

345 , Trust money standing to credit of cus- 

tomer — ^Payment of debt to bank — Bank’s knowledge 
of trust.] — ^Where trust money standing to the 
credit of a customer was applied by his banker in 
pa3rment of his debt : — Held it was a proper case 
for issues to be directed to inquire how much of 
the money had been so applied, & whether the 
banker at the time of the appropriation knew that 
it was trust money, — T ayi.or v, Forbes (1830), 7 
Bli. N. S. 417 : 6 E. R. 828, H. L. 

345 , Deposit in Joint names — ^Assignment 


of Interests — Rights of assignees.] — A. by his 

will directed moneys to be paid into the B. 
Bank to the credit of “ the beneficiaries under 
the will of A.” The income was to be paid to C. 
during her life, & after her death the corpus was to 
be equally divided amongst grandchildren. The 
exors. drew a cheque for 121 ,375 upon their exorship. 
account in favour of 0. & each of the twelve grand- 
children entitled in remainder with a direction to 
ay the interest to C. for life. The exors. asked the 
ank to place the cheque to the credit of a deposit 
account entitled “ the beneficiaries under the will of 
A.” This the bank refused to do, but they accepted 
the cheque <fe placed tlie amount- to the credit of 
a deposit account in the names of C. &; each of the 
twelve grandchildren, annexing a direction to pay 
the annual interest to C. for life. Two of the grand- 
children assigned their interests to pltfs. Plfts. 
believing 0. to be dead, applied to have these shares 
paid t-o them, but the bank refused to do so, except 
on the signature of the beneficiaries. Pltfs. sued 
the surviving exor. the bank, &- having discovered 
that C. was alive, asked for a declaration that they 
were entitled, subject to C.’s life interest, to two- 
twelfths of th(‘ moneys held by the bank. Not one 
of the persons in whose names the account stood was 
a party to the action: — Held: pltfs. were not 

entitled to the relief asked. Re Edwards. Firld- 

iNos, Ltd. v. Franklin (1909), 44 Sol. Jo. 485. 

347. Notice of trust — What is — ^Titles of ac- 
counts.] — G., a county treasurer, as such received 
moneys for various county purposes. He kept 
a private banking account with the N. Bank, 
& also separate accounts headed ” Police Ac- 
count” &- “ Superannuation Account-,” the cheques 
drawn against t-iiese b(‘ing similarly headed. 
He on several occasions transferred special 
sums from his private account t-o these ac- 
counts. The bank kriow that he held the office 
of county treasurer, lie was subsequently made 
bkpt., & at that time his private aoc/ount was 
largely overdrawn, but the Police Huperannua- 
tion Accounts were in credit: — Held: (1) the 
titles of the accounts amourited to notice that the 
moneys paid in were trust moneys ; (2) the bank 
could not combine the accounts against the 
county authorities or set off the moneys due on 
the' tru-st accounts against the balance due to the 
bank on the overdrawn private account. — Re 
Gross, Ex p, Kingston (1871), 6 Ch. App. 632 ; 
40 L. J. Bey. 91 ; 2.5 L. T. 250 ; 19 W. R. 910, 
L.JJ. 

Annotations : — Consd. Bafiojr v. Finch (1871), L. R. 7 Q. R. 
H4. Apld- GrocnwHl v. National Provinoini Bank (1883), 
Gah. & Kl. Refd. lie MawHon, Ex p, Uardcasilo 

(1881), 44 L. T. .'»23 ; Bank of Now .Soutli Wales v Goiil- 
bum Valley Butbir Co. Proprietary, Lli)02] A. C. 543, 
P. O. : Cuthbort v. Hobartn, Lubbock (1908), 100 L. T. 
02. Hentd. Coleman v. Bucks & Oxon Union Bank, [1897] 
2 Cli. 243. 

348. Rlghttosetoff.]— M. & Co. 

kept two accounts with applts. : No. 1, which was a 
general account, & No. 2, which was known as the 
stock account. The co. subsequently opened a third 
account known as No. 3, into which trust moneys 
were paid, & these moneys stood to the credit of 
that account when the co. failed, owing a large 
balance to applts. The trustees claimed payment 
of £1,800 & interest out of tlio moneys so standing 
to the credit of the co. : — Held : there was nothing 
on the face of the No. 3 account t-o indicat-e a trust, 
&> it not being shown that applts. had otherwise 
notice of the trust they were at liberty to treat 
such moneys as belonging to the customer & set 
them off against the overdrawn accounts. — 


the banking account of the trust in the cheque with an unauthorised sum bank were not entitled to debit the trust 
this own branch. Ho secured his co* of money, 8c cashed it in the branch account with the amount of the cheque, 
trustee's signature to a blank cheque himself, intending to appropriate the — ^McMahon v. Brrwbr (1897-8), 18 
upon some misrepresentation, filled up prooeods, wlilch ho did : — Held : the N. S. W. Eq. 88. — ^AU8. 
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Union Bank op Australia, Ltd. v. Murray- 
Aynsley, [1898] A. C. 693 ; 67 L. J. P. 0. 123, 

P. C. 

Annotation : — Reid. Bank ot New South Wales v. Qoiilburn 

Valley Butter Co. Proprietary, [1902] A. C. 543, P. O. 

349. Cheque payable to assignees 
crossed to assignees’ banker.] — 0. drew a cheque 
on his banker, payable to A. ^ B. assiiinees 
of P. or bearer, & wrote the name of their 
bankers across it. B., who had anotlier private 
account with the bankers, paid the cheque into 
that account : — Held : on the facts the hankers 
were justilled in applying it to that account, the 
drawer’s writing the name of tlie bankers of the 
payees of the cheque across it not being, according 
to the custom of trade, information to the bankers 
that the money was that of the payees. — Stewart 
v» Lee (1828), Mood. & M. 158, N. P. 

Annotoiion : — ^Refd. Bellamy v. Marjoribanks (1852), 7 

Exch. 389. 

350 . Effect of — ^Trust account & private ac- 

count — Transfer to private account.] — D. kept a 
trust account with a bank heatled “ IL P.’s Estate, 
per J. D., Trustee.” On Feb. 14, 18.33, D. was 
indebted to Oie bankers on his private account in 
the sum of £71 16«. 9d., &; on a joint account of 
himself & B., one of the partners in the bank, in the 


sum of over £250. D. drew two cheques on the 
trust account for £71 16a. 9d. & £236 15a. 3d., thereby 
closing the tru.st account, & he directed the cheques 
to be credited to the private & joint accounts 
respectively : — Held : the bankers had notice of 
the trust apart from the title of the account, & 
must repay the moneys to the persons entitled, & 
should pay £308 12a. into ct. with interest, at 
4 per cent,, from Feb. 14, 1833. — Pannell i\ 
Hurley (1845), 2 Coll. 241 ; 63 E. R. 716. 

Annotations : — Consd. SomerHet v. Cox (1865), 33 Boav. 634 ; 
Re GroH9, Ex p. Adair (1871), 24 L. T. 198 ; Pearson v. 
Scott (1878), 9 Ch. D. 198 ; Marten v. Rocko, Eyton 
(1885), 53 L. T. 940 ; Coleman v. Bucks & Oxon Union 
Bank. [18971 2 Ch. 243 : Bath v. Standard I^aud Co., 
[19111 1 Oh. 018. C. A. Refd. Re Gross^ Ex p. Kingston 
(1871), 40 L. J. Bey. 91, L.JJ. 

351. .] — A sum of money 

was standing in the books of a banking co. to the 
credit of ” the account of the trustees of the late 
W. H.” The bank, knowing that the trustees 
(each of whom had an overdrawn account at the 
bank) were not beneficially entitled, allowed them 
to transfer sums at different times from the trust 
account to their respective private accounts : — 
Held: (1) the cestuin que trust were entitled to 
recover from the bank the sums so allowed to be 
transferred ; (2) it was immaterial whetiier or not 
the bank knew what were the circumstances of the 


3B0 i. Notice of trust — • Effect of — 
Breach of trust — Benefit hank .] — 
Bankors who pay ohoinies drawn by 
the trustoo of u trust fund deposited 
with thorn as bankers are liable to 
the heuohciarles of the trust, if such 
che<nies are, to the knowledge of the 
bankers, drawn by the trustee in 
broach of his trust. More Incidontnl 
knowledge is liisufflciont to establish 
liability on the part of the bunk. 
Any benellt to the liank arising out 
ot an alleged l)rcac;h of trust Is cogent 
ovidouco of privity of the bank to a 
breach of trust, but it is not lusccs- 
sary, to estahlisli the liability of the 
bunk, to prove that the bank benefits 
by tli<i transai^tion. 

Bankers art} not justified in paying to 
one of tw'o or more trustee depositors 
moneys deposited by all of them as 
fiueli trustees, witliout the consent of 
the otlier trustee or trustees t-o such 
payincut. — Lawhon v. Commercial 
Bank of Soitth Australia, Ltd. 
(1888), y. A. L. R. 56, 74.— A US. 

350 ii. Trust account 

private account — Transfer to private 
ticcoum.] — 111 June, 1884, a I )ank received 
on fixed deposit three sums of j&l 0,000, 
isS.OOO & £500 from A., with notice tliat 
they were trui^t funds. In Doc. the de- 
posit for £5,000 matured, wliereupon A. 
voluntarily & without pressure from tlie 
bunk directed the bank to pass the 
amount to his private account, wlilch 
was then overdrawn, liiit in a few days 
the account was placed more tlian £5,000 
in credit. In Juno, 1885, the deposits 
for £10,000 & £500 uiatnrod Si the 
amounts were on A.’s direction passed 
to the credit of his private account, 
which at the time was in credit. Cheques 
to the amount of £2,100 had previously 
been drawn by A. on his private account 
in favour of the trust estate. The 
deposits not being recovered from A. & 
being lost to the trust estate. It was 
eought t.o make the bank liable as being 
privy to a misapplication of trust 
funds : — field : tlie relation of banker 
&j customer was created os well by the 
deposit of money for fixed periods as 
by deposit on current account, & tlio 
bank, in the absence of notice of any 
intended misapplication of the trust 
funds by A., were bound to honour A.’8 
order to pay the amount of the deposits 
on maturity into his private account. — 
JDixon V. Bank op new South Walks 
41896), 17 N. S. W, Kq. 355.— AUS. 

350 iii. — ^Asuin 

F money was standing In the books of a 


banking co. to the credit of “ A., ad- 
ininistrator estate B.” The bank, know- 
ing that tlie administrator, wlio had an 
overdrawn accouut at the bank, was not 
beneficially entitled, allowed him to 
transfer sums at different times from 
the trust account to his private acxiount : 
— Held : the representatives of the 
estate could recover from the bank tin*, 
sums so allowed to be transferred, & it 
was immaterial whether or not the 
bank knew what wore the circumstances 
of tlie trust. Sc also whether or not the 
bank profited by the transfer from one 
account to the other, so long as Uiey 
wore awai*e that the money dealt with 
was trust monoy . — Bertkau v. Jillard 
(Liquidators Union Bank) (1898), 8 
Nfld. L. R. 53,— NFLD. 

350 iv. .1— M.,tho 

assiguee of au insolvent estate, kept tlie 
estate account as well as his private 
account at deft. bank. The proceeds of 
certain notes of the estate were placed 
to the credit of the ostaU*, which M., as 
assignee, drew out by cheque, & re- 
deposited with defts. to his private 
account. Sc then used for his own pur- 
poses. It did not appear that the bank 
derived any benefit from the transfer, or 
that M. was indebted to them '.--Held : 
(lefts, not liaiilo to repay the amount to 
the estate. — Clen(jh v. Gcjnsolidated 
Bank of Canada (1880), 31 C. I*. 109. — 
CAN. 

350 V. No consent 

of co-irustec.] — The transfer by a bank 
of the funds of an insolvent estate from 
the account of the estate to the private 
account of one of the two trustees, upon 
cheques signed by one trustee only, 
without the consent of Ids co-trustee, 
tlie bonk knowing at the time of such 
transfer that the money liad been 
deposited by such trust^^e on behalf of 
the estate, is no valid payment by the 
bank to the trustees ot the insolvent 
estate of the funds of the estate which 
have been deposited in the bank. All 
cheques for the payment by a bank 
of monoy belonging to an insolvent 
estate are requiriid by sect. 100 of the 
Insolvent Ordlnancje truly to express 
the cause of such payment, SC the name 
of the person In whose favour the cheque 
is drawn. Sc to be signed by all the 
trustees, or by one of them for himself 
Sc CO -trustees. Sc the hank may refuse to 
pay the ohequos unless signed by all the 
trustees, or require the production of a 
power from the oo-trust^ before paying 
cheques signed by only one trustee. — 


Marais’ Trustk.b v. Queenstown 
Bank (in Liquidation) (1876), Buch. 
h— S. AF. 

350 vi. — Right to set 

off.] — Daniels v. Imperial Bank 
(1914), 30 W. L. R. 133 : 7 W. W. R. 
666 ; 19 D. L. R. 166 ; 8 Alta. L. R. 26. 
—CAN. 

350 vii. .1 — 

A., having an overdrawn account at a 
bank, executed a deed of assigiunont 
for the benefit of creditors, whereby he 
was to bo permitted to carry on business. 
A. then, without the knowledge of the 
trustees under the deed, opened a new 
accouut at the bank in his own name 
with the words “ trust account ’* 
added : — Held : the bank, as against the 
trustees under the deed & a subsequent 
trustee in bkpey., was entitled to sot 
off the amount standing to the credit of 
the trust at'coiint against the amount of 
the debit of tlie overdrawn account. — 
Mc’Millan r. Bank of New Zealand 
(1882), 1 N. Z. L. R. 332.— N.Z. 

a. TrtMt account over- 

drawn — JAen on trust deeds against cestuis 
que trust. 1 — One of the trustees of a will, 
containing no express power to mtge., 
having secretly embezzled £9,000 of 
trust moneys, arranged with the bank 
to ov(}rdraw the trust account upon 
depositing the trust deeds as security 
for the overdraft. Sc representing that the 
overdraft was required for trust purposes. 
Cheques w'cro subsequently drawn on 
the account by the two trustees & paid 
to the cestuis que tnist, the ao(X>unt 
thereby becjoming overdrawn to the 
extent of £500 : — Held : although the 
cheques dra^vn on the account wore paid 
by the bank to the cestuis que trust, 
the bank was not entitled t-o enforce 
Its lion against the cestuis que trust. — 
Cooper v. Commercial Banktno Co. 
OF Sydney (1899), 20 N. S. W. Eq. 75. 
—AUS. 

b. Authority given to trustee 

by co-trustee to draw on trwtt fund — Ex- 
press authority necessary, 1 — A bank paid 
out the whole of a trust fund to one of 
( wo trustees upon his separate cheque. Sc 
rolled on an autliority given by the 
other trustee to draw cheques on the 
trust fund. Semhle : such an authority 
ought to bo direct to the bank from the 
other trustoo, & ought not to bo inferred 
or implied from previous oonduot.— 
Jerninoham V. M’Dowell (1858), 5 
Ir. Jur. 292.— IR. 
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Sect. 2. — Receipt of money on current account: Suh- 
secL 2, A ,] 

trust, & also whether or not the bank profited by 
the transfer from the out; account lo the other, so 
long as they wore aware that the money dealt with 
was trust money ; {li) St at. Limitations did not 
constitute a defence to the action. — F oxton v, 
Manchkstkr <fe JjIverpool District Bankixo 
C o. (1881), 41 L. T. dcm. 

Aimotaliom : — Consd. Coleman v. Buckfl & Oxon Union 
Rank, 118U7J 2 CIi. 24:^ ; Rath v, Standard Land Co., 
f 11)11] 1 CJh. (ilS, C. A. Refd. A.-G. V. De Winton. [ll)(Ki| 
2 Ch. lOO. 

352* — — — — — — — “ — — .J — J., a trustee &• 

exor., mtged. land to deft, bank to secure a balance 
due from R. &, Co., a firm of wine merchants of 
which J. was a motttber. The bank knew that- the 
property formed part of testator’s estate. Sub- 
sequently, on pressure from the liank, .1. sold the 
property for £2,J184 & paid the x>roceeds into his 
private account, drawing a cheque for the amount 
in favour of R. & Co., wliich was credit (‘d to their 
account tk appropi*iated by the bank in discharg<‘ 
of the amount due from the firm : — Held : the 
bank knew J. was applying trust mf>n(‘y for ids 
own purposes, A- tiiey must make good to the per- 
sons entitled the £2,884 with intert*st at 4 per cent, 
per annum. — Re Wall, .Iackson r. Bristol A 
WEST OF Fxijlanr Bank, Ltd. (1885), 1 T. 1.. R. 
522. 

353. Transfer by bank at direction of 

tenant for life — No authority from trustees — Liability 
to replace.] — A fund was standing to the account of 
two trustees in tlie books of bankers, who had 
notice that it wa.s a t rust- fund. By the direct ion of 
the tenant for life alone, without any sanction or 
authority from the trustees, tiio bankers trans- 
ferred it to his account, A thereby obtained pay* 
merit- of a debt due from him to them : — Il^’ld : the 
trustees might sue the bankers to liave the trust 
fund replaced, A 8tat. I Jmit ations was inapplicable. 
— Bridcimam V, Gill (1857), 24 Beav. 302 ; 53 
E. R. 374. 

Amwiaiums : — Consd. Coleman r, Bucks & Oxon Union 
Rank, [18971 2 Cli. 243. Refd. Hardy r. Metropolitan 
Land & Finance Co. (1872). 41 L. J. Ch. 257. L.JJ. ; Sour 
V. ABhwcll, [1893] 2 i). R. 390, C. A. 

354. What constitutes a trust — Complete declara- 
tion of trust by depositor — Death of depositor — 
Rights of cestui que trust.] — A sum of £2,000 was, 
by the direction of O.. carried by her bankers to 
an account in the joint names of herself, as trustee 
for plt-fs., A pltfs., A the bankers gave a pro- 
nd.ssory note for the amount x>ayablo in 14 days 
with interest at 2J jier cent, to ()., trustee for the 
persons therein named. After the death of O. her 
exor. received from the bankers the sum secured by 
the promissory note: — Held: (1) the transaction 
amounted to a complete declaration of trust ; 
(2) the exor. was a trustee for pltfs., in whose 
favour the trust was declared. — Wheatley v. 
Purr (1837), 1 Keen, 551 ; 6 L. J. Ch. 195 ; 1 Jur. 
133 ; 48 E. R. 419. 

Antiotatifm ^ : — Consd. Vandenbon? if. Palmer (1858), 4 
K. & J. 204. Refd. Meek v, Kettlowell (1842), 1 Hare, 464 ; 
Huffhee v. Htubbs (1842), 1 Hare, 476. Mentd. M’Fadden 
V. JcnkyiiH (1842), 1 Hare, 4.58 ; Coningham v. Plunkett 
(1843), 2 Y. & C. Ch. CaB. 245 ; Stapleton v. Stapleton 
(1844), 14 Sim. 186 ; Kekewich v. Manning (1851), 1 
Dc G. M. & G. 176, L.JJ. ; Ripple v. Cories (1853), 11 
Hare, 183. 

355 . In favour of children — Account- 

able receipt from bank.] — A partner in a bank 
opened an account in one of the books of the firm, 
which was headed as follows : — “ Dr. Mrs. L. S. 
(the name or his wife), for the education of B. L. H. 
A B. S. (the names of his infant children) Or.” ; A 
he caused an accountable receipt to be signed by 
his co-partner on behalf of the firm, purporting to 
be for £800 received from his wife for the education 


of his children, A that sum to be placed to the credit 
of the account so opened, A his private account 
witli the bank was debited with it : — Held : the 
transaction was a complete A irrevocable declara- 
tion of trust in favour of the children. — Stapleton 
V, Stapleton (1844), 14 Sim. 186 ; 60 E. R. 328. 

Annotation : — Refd. Ripple i\ Cories (1853), 11 Hare, 183. 

353, Appropriation void — Evasion of legacy 

duty.] — A. having certain funds standing to his 
credit at his bankers, by letter directed them to 
carry some parts of such funds to the? account of 
certain persons, as trustees for his wife, A after her 
decease, for his son, A other parts thei'eof to the 
account of certain 7:»(Tsons, as trustec^s for his son. 
Sucl\ sums were carried over by tlie bankers to the 
account of such persons in their books, A the divi- 
dends wer(5 from time to time carried to the same 
accounts, but- testator never communicated the 
fact-s to the trustees, A there was some evidence 
that testator had directed the transfers under an 
impre.ssion that be should l)(‘ able, by that means, 
to evade the legacj^ duly, A that he had shown an 
int-tmtion to exorcise some acts of ownership over 
the funds : — Held : the appropriations were void, 
A testator might at anv time have revok(*d them. 
— Gaskell V. Gaskell‘(J828), 2 Y. A J. 502 ; 148 
E. R. 1017, Ex. Ch. 

Annotations : — Expld. & Distd. Vundenberg r. T*almcr 
(1858), 4 K. & J. 201. WitJi regard to GaskeUv. Gaskell, 
1 aT)prehond tlio way in wliicli the case was viewed by the 
Chief Raron wan Mint, upon the in pvideiiee, tliero 

mufit have been a gi^neraJ understanding l>eiwi‘en tbo 
testator & bis bankers that, notwithstanding (he transfer, 
the fund was still Ins hti was still to havti control over 
it ; in this ease before me there is notliing of the kind 
(l*AOE Wood, V.'(\). Refd. Stapleton v. Stapleton (1844), 
14 Sim. 186 ; Kekewich r. Manning (1851), 1 Re G. M. & 
G. 176. L..TJ. Mentd. Hiigties r. Stubbs (1842), 1 Hare, 
476 ; Roberts v. Roberts (1865), 13 L. T. 492. 

357. Purchaser’s account at bank — In- 

solvency of bank — Right of vendor.] — T. A 

Co. had been in the habit of sending cotton yarn 
to N. as N. A Co., upon the terms, not in writing, 
that N. should subject the material to such 
process as he chose, A sell the improved product to 
whatever customers at whatever credit he, chose. 
A list of prices accompanied the goods .so sent, A 
at the end of one month N. rendered an account of 
the quantity of the yarn which he had sold, A at 
the end of another month he had to pay T. A Co. 
for tlie quantity so reported the previous month, 
according t-o the pric(' list- above mentioned. This 

S ayment was sometimes made by bills drawn by 
[.’s customers, A on such bills T. A Of', charged 
discount. The above relations still continuing to 
subsist between N. AT. A Co., N. entered into 
Iiartnership with .T. as N. J. A Co. N. kept no 
separate banking account-, hut paid all moneys re- 
ceived in resi)ect of cotton transactions into the 
firm’s banking account, A when cheques were 
given by N. in payment to T. A Co., they were 
signed “ N. J. A Co.” A deed of arrangement having 
been entered into by N. J. A Co. wit h their credi- 
tors, T. A Co. sought to prove against the joint 
est-ato for the balance standing to the credit of N. 
in the firm account of N. J. A Co., as being derived 
from the sale of cotton supplied by them to N. as 
above A added by him to the partnership fund with 
full notice of the facts on the part of the rest of the 
firm : — Held : such proof was not admissible 
against the joint estate, the relation between 
T. A Co. A N. being that of vendor A purchaser, A 
not that of principal A agent so as to impress upon 
the moneys in question any trust in favour of 
T. A Co. — Towle (John) A Co. v. White (1873), 29 
L. T. 78 ; 21 W. R. 465, H. L. ; affg. S. C. auh nom. 
Re Nevill, Ex p. White (1871), 6 Ch. App. 397, 
L.JJ. 

Annotations : — Distd. Re Cheosebrough, Ex p. Blackburn 
(1871), L. R. 12 Eq. 358. Mentd. ^ Smith, Ex p. Bright 
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(1879), 10 Ch. D. 500, C, A. ; Re Watson (Wm.), Ex 
Atkin, ri904] 2 K. B. 753, 0. A. : Gabriol v. Churchill 
Sim, 11914) 1 K. B. 449. 


JJ. 

Sc 


358. Crediting third party on instructions 

from customers — Conditional credit on sale of goods 
— Notice to third party.] — L. contracted to su7)ply 
the French Govt, with cartridges by a given time, 
&in consequence of his request for some guarantee 
for the payment of the price, the bankei's in London 
of tiie Govt, wrote, by direction of the agent of the 
Govt, a letl/cr advising L. that by such direction a 
si)ecial credit for 4240,000 had been opened wil h them 
in favour of 1^., & that it would be paid rateably as 
the goods were delivered, upon receipt of cerl ificates 
of reception issued by the agent of t he French Govt. : 
— Held : (1 ) this letter did not constitut e* an assign- 
ment in equity, or a speoiOc appropriation, so as to 
inq^ress a trust upon t-he moneys in the bankers’ 
hands, for which they could b(^ used in equit y ; 
(2) whatever responsibility they incurred under 
that letter could be orjforced at law. — Morgan v, 
Larivirhe (1H75), L. Tl. 7 II. L. 423 : 44 L. J. (th. 
457 ; 32 L. T. 41 ; 23 W. U. 537, II. L. : revsfj, 
Larivikre V. Morgan (1872), 7 Oh. App. 550, L.O. 


Anihotations : — Refd. The Oharki(?h (1873). L. R. 4 A. & K. 

59. Mentd. I'or<‘igu BondlioldcrK Oorpn. v. Pastor (1874), 

23 W. R. 109 ; Twycrosfl v. Dreyfus (1877), 5 Ch. D. G05, 

C. A. : The l^arlemcnt Itclgo (1880), 5 P. D. 197, C. A. 

359 . Collection of book debts — Proceeds paid 
Into private account.] — A co. sold its business to W., 
who, by the agreement for sale, W'as to get in tlio 
book debts of the business then owing, on or 
before Apr. 30, 1013, to pay over to tin* co. all 
mon(‘ys r(‘ceived by him on account of the book 
debts, “ such amount to be equal to the gross 
amount of the debts owing on Mar. 1, 1013. Ti^ere- 
after all debt-s then standing ” were to “ belong to 
the purchaser.” Tlie gross amounts of the book 
debts so owing was £623 8a. 5d., & W. eollected 
that sum, & iieforc* or on May 19, 1913, paid 
£455 18a. lid., part thert'of, into his private general 
account at a bank. }iy May 21, 1913, ho had drawn 
(nit. all the money standing to his credit, except 
£25 18a., Sc applied it for his own purposes not in 
paying the co. as agreed. Subsequently he paid in 
money of liis own, <fc drew on the account for his own 
purposes, with tlui result that on his death there 
was a credit balance of £358 5a. 5d. Tin* co. claimed 
to have a cliarge on the £358 5a. Sd. for the 
£455 18a. lid. : — Held: (1) W. was a trustee for 
the CO. of the £455 18a. lid. ; (2) the co.’s charge 
extended only to tin; intermediate balance of 
£25 18a. — Roscoe (James) (Bolton), Ltd. p. 
Winder, [1915] 1 Ch. 62 ; 84 L. .1. Ch. 286 ; 112 
L. T. 121; [1915] 11. B. R. 61. 

360. Following trust money — Authority to re- 
ceive — Receipt by settlement In account.] — 
Trustees gave authority to a bonk to receive £1 ,600, 
the proceeds of debentures in a co. whicdi were being 
paid off. The bank wore aware that the money 
formed part of a trust fund. The bank having 
other transactions with the co., the proceeds of 
the debentures were not actually paid over by the 
CO. to the bank, but a mutual balance of account 
was arrived at, as the result of which the bank paid 

*** ^ trustees’ account 

with the bank was credited with the sum of £1,600, 
The custcim of the bank was l-o make a daily trans- 
j to their London hankers, &, on 

tne date at which the bank suspended payment, a 
sum of £4,171 was standing to their credit with their 
Jxindon bankers. On an application by one of the 
trustees for a declaration that of the last-mentioned 
»1»600 was trust money & did not form part 
of the general estate of the insolvent bank : — Held : 
there was nothing to show a receipt, either by the 
* ^beir London agents, oi any actual sum 

of £1,600 so as to enable it to be identified & fol- 
lowed as trust money . — Be Hallett & Co., Ex p. 


Blane, [1894] 2 Q. B. 237 ; 63 L. J. Q. B. 573 ; 42 
W. R. 305 ; 10 T. L. R. 287 ; 1 Mans. 25 ; 0 R. 
278, C. A. 

361 . Improper Investment by banking part- 

ners— Failure of bank — Liability as trustees.] — A 

trustee under a will permitted the trust fund, as the 
uioney was from time to time realised, to be paid 
into the hands of a firm of bankei's, all of whom 
knew that such money was subject to the trusts of 
the will. I’wo of the partners with the knowledge 
of the other part ners, but without the assent of the 
trustee, invested part- of tin* fund with other money 
on mtge. The security was iiisufiicient & improper. 
By a subsequent deed poll, the two partners 
declared themselves to hold part- of the mtge, 
money in tinist for the truste(\s of the will. The 
firm became bkpt. On a petition by the trustees of 
the will alone : — Held : as bet ween the bankers & 
the trustees, the bankei*s were not jointly 
separately liable in the characLT of trustees, but 
they only incurred a liability as between banker <fc 
custvomer, S: the trustees could only prove against 
their joint estate for sucli balance as was in their 
hands at the time of the bkpey.— Re Biddulpd, 
Ex p. Burton (1843), 3 Mont." 1). & I)e G, 364, 
Ct.. of R. 

362. . ] — Upon the facts stated 

in Be Biddtdph, Ex p. Burton, No. 36] , ante : — 
Held : the resluis que trust were entitled to jirove 
against the joint estate for the whole of the rmmeys 
withdrawn, wit hout giving up the mtge. : but ac- 
counting to t he joint estate for any moneys realised 
from the security beyond what was required to pay 
their demand in full. — Be IRddui.ph, Ex p. Barne- 
wall (1849), 3 J)e G. Si Sm. 587 : 64 K. R. 618, 

363 . Mixing trust money with private account 

— Right of cestui que trust.] — If money held 
by a person in a fiduciary character, though not. as 
trustee, has been paid by him to his account, at his 
bankers, the person for whom he* held the money 
can follow it, & has a charge on the balance iu the 
bankei*s’ hands. . 

If a person, who holds money as a trustee or in a 
fiduciary character, pays it to his account- at his 
bankers. Sc mixes it with his own money, & after- 
wards draws out- sums by checines in t he* ordinary 
manner, the mb’! in Clayton's Case, No. 334, antc^ 
does not apply, Si the drawer must- be taken to have 
drawn out his own money in preference to t he trust 
money . — Be Hallett’s' Estatio, Knatchbuli. p. 
Hallettt (1880), 13 Ch. 1). 696 ; 49 L. J. Ch. 415 ; 
42 L. T. 421 ; 28 W. R. 732, C. A. 

Annotntio?is : — Consd. Re Millor. Kr p. Official Receiver, 
[1893] 1 Q. B. 327. C. A. ; Rf Ilallelt, Ex p. Blane, [18941 
2 Q. IJ. 237, C. A. Folld. Rr W'rcforil, ('-annichacl i\ 
Rndkiii. (1897), 13 T. h. R. 153. Distd. Re AVeston, 
Davies v. Tagrart (1900), 82 L. T. 591. Apld, Wilson’s & 
Furiiess-Leylaud Line r. British & Continental SliipplnfiT 
Go. (1907), 23 T. L. H. 397. Consd. Sinclair r». Hrouprliam, 
[1914] A. C. 398, n. L. Distd. Roscoe v. Winder, (19151 
1 Ch. f)2. Refd. N<nv Zealand &. Australian Land Co. v, 
Ruston (1880), 5 Q. B. D. 474 ; Harris r. Truman (1881), 

7 Q. B. D. 340 ; Rc Mawson, p. Hardcoatle (1881), 44 
L. T. 523 ; Marten v. Rocke, Eytun (1885), 53 L. T. 940 ; 
Ellis V. Goulton, 118931 1 0. B. 350. C. A. ; Re StcniUnx. 
Wood V. Stennlnif (1895), 73 I.. T. 207 : The Mecca, [1897 J 
A. a 286, H. L. ; Davis r. Petrie, [1900] 2 K. B. 786, O. A. 
Mentd. Kirkham v. Petd (1880), 43 L. T. 171 ; Now Zealand 
& Australian Land Co. r. Watson (1881), 29 W. R. (>94, 

C. A. ; (’ollins r. Stimson (1883), 11 Q. B. D. 142 ; LyelJ 
r, Kennedy (1887), 18 Q. B. D. 796, C. A. ; Re Murray, 
Dickson V. Murray, (1887), 57 L. T. 223 ; Hanc(>ck v. 
Smith (1889), 41 Ch. D. 456, C. A. ; Moss v. Hancock, 
[1899] 2 Q. B. Ill ; Mutton v. Peat, [1899] 2 Cli. 556 ; Re 
Oatway, Hertslet r. Oatway, 11903] 2 Ch. 356 ; GrunneU 
V. Welch. [1905] 2 K. B. 650; Wimblotlon v. Eden, Re St. 
Mark’s, Wimbledon, (19081 P. 167 ; Burdett r. Homo 
(1911), 27 T. L. R. 402 ; Galula v. 1‘intus (1911). 104 L. 

T. 67 4 : Krefflinger r. Now Patagonia Meat & Cold Storage 
Co., [1914] A. C. 25. IL L. ; Re Daerc, Wliitakerr. Dacre> 
[19151 2 Ch. 480. 

364. .] — A stockbroker had a 

banking account, into which he paid only money be- 
longing to his clients. On Oct. 15, 1888, after two 
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Sect. 2. — Receipt of money on current account : Suh- 
eecL 2, A. & B , ; suh’-aect , 3, A .^ 

«uch payments in of moneys belonging to A. & B., 
the balance to the credit of the account was £522 
•odd ; on Nov. 5 it was £301 odd, but in the meantime 
£1,307 odd more had been paid in, so that in that 
period about £1,600 in all had been drawn out. On 
Nov. 15 a judgment creditor of the stockbroker 
obtained a garnishee order nisi against the balance 
of £301 ; — Ileld : A. & B. were entitled to the 
money as against the judgment creditor, for, the 
question arising, not as between competing cestuis 
gue trust against a deficient fund, but between 
their trustee &> a judgment creditor of his, the rule 
in Clayton's Case^ No. 334, ante, did not apply. — 
Hancock v. Smith (1889), 41 Oh. I). 4,56 ; 58 L. J. 
Oh. 725 ; 61 L. T. 341 ; 5 T. L. R. 459, C. A. 

Annotations : — Distd. Stenning, Wood r, Stenning, [18951 

2 Ch. 483. Folld. Itf Wroford, Carmiohaol r. liudkin 
<1897), 13 T. 1 j. U. 15.3. Distd. Wilsons & Fnrnoss- 
hoyland Line v. British & Continental Shipping Co. (1907), 
23 T. L. 11. 397. 

365. Payment of proceeds of sale to over- 
drawn private account — Bank reducing overdraft 
— Right of vendors.] ■ An auctioneer received 
moneys from sales of stock, & paid them into his 
private account at defts.’ bank. His account was 
overdrawn to an amount not/ exceeding £2,500, but, 
under an arrangem(*nt which was tiien subsisting, 
ho was permitted to overdraw up to £2,500, Sc he 
had no suspicion at the time when he paid in such 
moneys of any intention on the part of the bank to 
close his account. The bank siiortly afterwards 
closed the account, & applied the proceeds of the 
sales in reduction of the overdraft. The bankers 
knew that inom'ys paid in often represented the 
proceeds of sales, but^ tiiey did not know what pro- 
portion the customer was entitled to retain as com- 
mission or otherwise. An action was brought by 
pltf., on behalf of all the vendors, against the bank, 
to recover their respective purchase-moneys, l<‘ss 
the auctioneei*’.s commission : — Held : the auc- 
tioneer paid the proceeds of the sale t-o Ids private 
account in the ordinary course of business, & was 
not guilty of a br(*ach of trust in so doing, <te pltf. 
had no renu'dy against the bank. — IVIarten v. 
Rockk, Kyton it Co. (1S85), 53 L. T. 946 ; 31 
\\. R. 253 ; 2 T. I.. R. 110. 

B, Executors' Accounts. 

366. Trust account & private account — Bank 
authorised to realise assets — Debiting & crediting 
private account— Liability of bank.] — Exors. em- 
ployed their bankers (with whom they had a 
private account) to collect/ it realise asset .s of testa- 


tor, Sc they opened a separate account as exors., 
which was credited with the proceeds of a/Ssets 
realised. The private account was overdrawn. 
The exors. subsequently authorised the bankers to 
sell securities. Sc drew bills on their bankers in 
anticipation of the sums they expected would be 
received. The bankers remitted the amount of the 
bills to the exors., & the overdraft on the private 
account was thereby considerably increased. The 
proceeds of the securities were afterwards credited 
to the private account, but the overdraft thereon 
(not taking into account the amounts remitted) was 
not reduced. The bankei's had no notice that the 
sums remitted had not been applied for the pur- 
po.ses of the will : — Held : the bankers incurred no 
liabilitv. — Keane v. Robarts (1819), 4 Madd. 332 ; 
56 E. R. 728. 

Annotations: — Consd. Wilson v. Moore (1834), 1 My. & K. 

337. Extd. Gray v. Johnston (1868), L. R. 3 H. L. 1, H. L. 

Consd. CDlcinau v. Bucks in, Oxou Union Bank, [18971 

2 Ch. 213. Refd. Fylor v. Fylcr (1841), 5 Jur. 187 ; Us 

Blunrtell, Bluntioll v. Blundell (1888), 40 Ch. D. 370. 

Mentd. Russell v. Plaice (1854), 18 Beav. 21 ; A.-G. v. 

Chestcrlield (1854), 18 Boav. 596. 

367. Balance due on executorship account- 
Executor also residuary legatee — Right to set off. ] — 

Pltf.. as trustee in the bkpey. of K. & Co., bankers, 
sued deft, for money lent, the balance due upon his 
private account. Deft, had another account with 
the bank as exor. of A., Sc at the time of the bkpey. 
the balance of this account was in his favour. 
Under the will of A. deft, was both exor. Sc resi- 
duary legatee, Sc at the time of the bkpey. he had 
assets in liis hands, exclusive of the balance in the 
bank, more than sufficient to provide for all be- 
uests which remained unpaid Sc to leave a balance 
ue to him as residuary legatee : — Held : the only 
effect of opening the account as exor. was to give 
the bank notice of any equiiies attaching to the 
fund, but, there being no such equities, deft, had 
the right to tr<‘at the balance as a fund to which ho 
was honencially as well as legally entitled, Sc he 
could set off the balance on the exorship. account 
against pltf.’s claim. — B ailey Einc^ii (1871), 

L. R. 7 il. B. 34 ; 41 L. J. Q. B. 83 ; 25 L. T. 871 ; 
20 W. 11. 294. 

Annotation: — Expld. Ue Willis, Pcrcival, Ex i?. Morior 

(1879), 12 Ch. L. 491, O. A. 

368. Breach of trust —Payments to third parties — 
Notice of breach of trust — Liability of bank.] — 

R. (L Sc Oo., bankers, had acted as such to J., who 
candied on businivss with his son-in-law under the 
style of .7. Sc. M., but whose accounts with them were 
kept in Ins own name alone. Sc were unsettled at his 
death. He left a will bequeathing all his property 
to the use of his wife for life. Sc after her death to be 
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366 1. Trust account <t' priraie account 
— l^rcsumption arising from.\ -WtuMi an 
exor. opens uii account with a liank for 
botii himsolf & tlio estate, in tlic iiaiiio 
of the latter, no i)re8iuiii)tion arises 
therefrom of fraudulent complicity or 
participation hy liie liank in any im- 
proper conversion he makes to his own 
use of the funds of the estate. — G uatton 
r. Banquk D’HoeiiKLAOA (1912), Q. R. 
21 K. B. 97.— CAN. 

368 i. Breach of trust — Paymxnl of 
Artist money to priraie account — Notice of 
breach of trust — Liability of bank.] — A. 
lodged to the credit of his private 
.account at a bank money which bo- 
Jonged to him & B., as exors. of C. The 
bank had notice that tiic money so 
lodged was trust money, but had no 
tfiotlco that A. intended to commit a 
breach of trust, & placed the money to 
the credit of A.’s account; in the ordinary 
way. A. afterwards became insolvent, 
& ills account was overdrawn. B. 
brought an action against the bank & 
A. to have it declared that the bank were 


trustees of thc‘ money so lodged on 
behalf of B, & A., as exors. of (J. : — 
lleUl : tiic bank were not liablo. — 
►SiiTELDs V, Bank of Ihkland (Govek- 
NOK & Co.), [1901] 1 I. R. 222.— IR. 

368 ii. -.] — A., who 

had money in a hank, executed a will, in 
wliich ho nominated as exor. his son, 
wlio was partner of a co, indebted to the 
bank. The bank, by authority of Uio 
son, transferred the money to his indi- 
vidual account-, taking a dischai'go from 
him quA. i;xor., & tJien transferred it to an 
account in name of the co., whereby the 
dei)t due to the bank was oxtingulshod. 
The C^. of yession liaving found the 
bank not liable to account, the House 
of Lords remitted an issue to asoc;rtaiu 
wlicthcr the bank knew that Uio money 
was part of the funds of testator & hold 
by the son qud exor., & subject to the 
trusts of the will, & that those trusts 
were not Batisfiod. — ^I’ayeor v. Fokbks 
& Co. (1830), 4 Wils. & y. 444.— SCOT. 

868 iii. Trust money wrongfully 

withdrawn — Notice of breach of trust — 


Liability of bank.] — A bank is liable to 
repay tc the estate an amount, which 
has been wrongfully withdrawn by tlie 
exors. from the estate account with the 
knowledge of tlio bank manager. — 
Buadfield r. Bank of O'ITAWa (1911), 
19 (). VV. R. 671 ; 2 O. W. N. 1383.— 
CAN. 

c. Deceased*s estate consisting partly 
of property belonging to first wife — Money 
from ffoth estates paid irdo one aecourU — 
Rights of heirs of first wife.] — After the 
death of A. B.. his widow, continued to 
manage his estate without making any 
distinction between what property be- 
longed to the estate of the husband & 
what to that of his first wife O. The 
whole money was paid into one account, 
headed succossiou A,** in the hands of 
applt. bank, of wliich tlie heirs of C. 
claimed half : — Held : as between the 
heirs of C. & the bank there was no 
relation of ci editor & debtor, nor any 
fiduciary relation, nor any priority 
whatever, & the claim of C, s heini 
failed. — Giraldi v. Banquk Jacjqurs- 
Cartibr (1883), 9 S. C. R. 697.— CAN. 
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•divided among her children. Part of the property 
consisted of life policies which were put into the 
hands of the bankers, together with the probate of 
J .*s will, & they received the amount of the policies, 
made up their accounts, &, after deducting their 
own unsettled claims, declared a certain sum to 
remain due from themselves to the extrix. She con- 
tinued her husband’s business with Vus late partner 
under the style of J. & M., &; a new account was 
opened with the bankers in the name of the new 
firm, & she, as extrix., drew a cheque for the amount 
due to her & paid it into the bankers, to be credited 
to the firm of J. & M . . it was .so credited & paid 
out with other money on account of cheques drawn 
by the new firm : — ffrhf : these circumstances were 
not in themselves .sufllcient to show thai. a breach of 
trust had been committed, & that the bankers 
knew of the intention to commit it, so as to render 
them liable (in a suit by the children of testator) to 
replace (he money. — CiRAY v. Johnston (1808), 
L. R. 3 H. L. 1 ; 10 W. R. 842, H. L. 

Annotations: — Consd. lis Gross, Kx p. Adair (1871), 24 
If. T. 198. Apld. lie W ill, .Taoksiin v. Bristol & West of 
Kngland Bank (1885), 1 T. L. R. 522. CoDsd. Coleman v. 
Bucks & Oxon Union Bank. [18971 2 Ch. ; Bath v. 
Standard Land (-o., [19111 I Ch. 018, A. Refd. Foxton 
V. Manchester & Livcriiool District Bunkimi: Co. (1881), 44 
L. T. 40(> ; Marten v. Uockc, Eyton (1885), 53 L. T. 940 ; 
Bank of New .South Wa'cs r. Goulbnrn Valley Butter Co. 
I'lxiprietary, [19021 A. C. 543, P. C. Mentd. tie Blundell, 
Blundell r. Blundell (1888), 40 (Jh. D. 370. 

369. Wife’s account as executrix — Husband pay- 
ing in money — Cheques drawn by wife for husband — 
Rights of wife on husband’s death.] — A wife being 
extrix. of her father paid money slie received as 
such into a bank to an account as extrix. Her 
husband paid money of his own to this account, & 
the wife had drawn ch(*ques upon the account for 
payriKsit of debits due by th(‘ husband &> for pay- 
ment of household expenses. The husband died : — 
Held : th(* wife w’as merely the ag<‘nt of the hus- 
band, the money remaining in the bank b(‘long(‘d 
to his e.stale A: not to th(* wife. — L loyd v. Lughk 
( 1872), 8 Ch. App. 88 ; 42 L. J. Ch. 282 ; 28 L. T. 
250 ; 21 W. R. 310, L.C. L.JJ. 

Annotations : — Distd. tie Eykyn's Trn«it^ (1877), 0 Ch. 1). 

1 15. Refd. Parker v. Lcchmcre (1879), 12 Ch. D. 250. 

SeCf alsOf Nos. ,389 — 392, post. 


Rub-sect. 3. — Other Accounts. 

A. Joint Accounts. 

370. Joint account of persons not partners in trade 
— Payment to one without authority — Liability of 
bank.] — Where money is paid into a bank on Uie 
joint account of persons not partners in trade, the 
bankers are not discharged by payment to one of 
those persons without the autiiority of the othens. — 
Innes (Assignee of R. C. Hingeston, Bank- 
rupts) V. .Stephenson (1831), 1 Mood. & R. 145. 

Annotation : — ^Distd. Husband v. Davis (1851), 20 L. J. C. P. 

118. 

371. Joint account of persons not partners — Pay- 
ment to one.] — The rule that when mon(?y is de- 
posited with a banker by two or more persons not 
partners, payment is insufficient unless made to all, 
arises out of the relation of banker & customer, & is 


part of the law merchant (Maule, .T.). — Husband 
V. Davis (1851), 10 C. B. 645 ; 2 L. M. & P. 50 ; 20 
L. J. 0. P. 118 ; 138 E. R. 256. 

372. Money advanced to one of three persons 
Jointly interested— Money used for Joint speculation 
— Liability of person interested.] — ^Where A., B., & 
0., not being general partners, entered into a joint 
speculation, & each was to contribute a third : — 
Held : A., who had paid his share, was not liable to 
the bankers of ^ B. for moneys advanced by such 
bankers on the individual credit of B., without the 
knowledge of A., though such moneys were applied 
in payment of bills drawn upon B. in the course of 
the joint speculation. — Smith v. Craven (1831), 1 
Cr. & J. 500 ; 1 Tyr. 389 ; 9 L. J. O. S. Ex. 174 ; 
148 E. R. 1,520. 

Annotations : — Consd. Nioholnon v. Ricketts (1860), 2 

E. & E. 497. Mentd. lie Adansonia Fliiro Co., MIIoh’ Claim 

(1874), 9 Ch. App. 635, L.JJ. ; Yorkshire Banking: Qo. v. 

itcatHon, Leeds & County B -uking Co. v. Boatsou (1879), 

4 O. P. I). 204. 

373. Account of managing co-owner of ship — 
Applying freight money to other purposes — Claim by 
co-owners — Rights of bank.] — The managing owner 
of a ship cfiartered by a co. received the warrants 
for the freight, & paid them into a bank in his own 
name, drawing cheques from time to time for various 
sums out of the proceeds, part of whicli wore applied 
for the use of the ship <&; part for other purposes : — 
Held : the other part owners had no lien on this 
fund in the hands of the bankers, nor any claim 
against the bankers as their debtors . — He Bond & 
Pateshall, Ex p. Griuble (1833), 3 Deac. & Ch. 
339, Ct. of R. ; affd. on appeal, 2 De Cl. M. & O. at 
p. 906, L.C. 

AniwkiHon : — Mentd. Bodenham v, Hoskyns (1852), 2 

Do a. M. & G. 903, L.JJ. 

374. Partner’s account in own name — Liability to 
bank as agent of partnership.] — The fact of an 
account having been opened with a banker by one 
of two partners in his own name* is not conclusive to 
show tliat the account was opened on his own 
beiialf ; but it is competent for the bankiT t-o prove 
that he was acting as the agent of the partnership, 

that Uic account was theirs. TJie mere circum- 
stance, however, of the money deposited being 
partnership ])roperty, is not suHicient for that pur- 
pose. — C'ooKE 'V, Seeley (1848), 2 Exch. 746 ; 17 
L. J. Ex. 28() ; 154 E. R. 691. 

Annotatwn : — Refd. Alliance Bank v. Kcarelcy (1871), L. R. 

6 C. B. 433. 

375. Agreement as to drawing cheques— Payment 
contrary to agreement — Liability of bank — Measure 
of damages.] — Pltf. & his partner at the time of 
oiiening an account at dofts.’ bank stipulated that 
no cheque drawn in tiie name of the firm by one of 
the partruTs should be honoured by the bank unless 
it bore the initials of the* otht;r partner. The bank 
having, in violation of this contract, jJaid a cheque 
drawn in the name of the firm by pltf.’s partner 
without having the initials of pltf. : — Held : pltf. 
was entitled to sue for this breach of contract, & 
the proper inoasure of damages was a moiety of the 
sum for which t he cheque was drawn. — Twibell v. 
London Suburban Bank, |1869] W. N. 127. 

376. Transfers from partnership to private account 
— Duty of bank to inquire — As to propriety of 
transfer.] — ^Where accounts are kept at a bankers* 
by a firm, each partner having a right to draw 
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d. Cheque payable to named firm — 
Proceeds placed to new firm on instruc- 
tiona of connnon partners — Liability of 
wnfc.) — R., a member of the firm of 
R. M. & C., railway contractors, in- 
etruoted his partners to finish certain 
york, collect any balance due, pay the 
Uabllities Sl divide the balance among 
tiiom. M. &, Co. leoolved $56,000 & 


over, & formed a now partnership of 
wliich R. was not a mom her. They 
arranged with the I. bank to open an 
account with its branch at N., & the 
cheque payable to R. M. & C. was 
cashed by instructions t-o the N. 
branch, placed to the credit of the now 
firm, & the whole sum was eventually 
drawn out by the latter firm. R. 
brought an action against M. & C. & the 
bank claiming that the latter should pay 


the amount of the cheque with interest 
into ct. subject to further order ; — 
Held : there was notiilng to show that 
M. & C. had misapplied the proceeds or 
intended to do ho by their dealing with 
the cheque, & in any case there was no 
notice to the bank of any intention to 
misapply tiie funds &; nothing to put 
them on inquiry, & tiie action eigainst 
the bank must fall. — Rosa v. Cuandlbb 
(1911), 45 S. C. R. 127.— CAN. 



188 


Bankees and Banking. 


Sect* 2 . — Receipt of money on cAcrreni account: Sub- 
sect. 3, A, B, C, <fc: !>.] 

cheques, k also by the individual partners of the 
firm, it is not the* duty of the bankei^s to inquire 
into the propriety of any transfer of funds which 
may be made from & to the different accounts. — 
Backhousk V. Chahi.ton (1878), S Oh. I>. 444. 

Annotation : — Consd. Morison v. London County & West- 
mhiRtor Lank (15)13), 108 L. T. 370. 

B, A<jcnl>s, 

377. Revocation of agency —Several principals — 
Claim by one to balance.] — A. having received 
mon(*y as agent for B. k others, in specific proiior- 
tions for each, placed it with bankei’s, in bis own 
name, k having drawn out part of it, directed 
them not to pay away the remainder, except by his 
order. B. gav(^ the bankers notice that A.’s agency 
was at an end, k claimed the remaining money as 
Ids own : — -Held : B. had no direct claim against 
the bankers. — P into Santos (1814), 5 Taunt. 
447 ; 1 Marsh. 132; 128 E. II. 783. 

Annotations : — Refd. Ojrlc r. Alkin.son (1814). 1 Marsh. 323 ; 
Ireland v. ThoniHon (1847), 4 C. L. 145) ; Walshe v. Provau 
(18.'>3), 8 Exch. 843. 

378. Money paid in by agent after — Dis- 
honour of agent’s cheques -Liability of bank.] — A., 

the farming bailiff of 1). (afltn* his employment as 
such had c<*iis(‘d), received a cheque for 121 80 in pay- 
ment for wheat belonging t o D., which he had sold 
on hi.s account while acting as baililT, k paid it into 
his own account with B. k Co., his bankers, who 
r(*C(‘ived the cash for it, k gave A, credit f<jr the 
auiount, but afterwards, undiT an indemnity from 
J-)., refused to honour his drafts. At the. tinie when 
credit was given for tin* cheque, the bankers were 
not aw’are that T). bad any concern with A.’.s 
account : — Held : even assuming that the cbetpio 
had been improperly obtained by A., still, as 
between him k bis bankers, the amount- was re- 
coverable bv A., as money lent.— T assell v. 
Cooper (18.50), 9 0. B. 509 ; ML. T. O. S. 400 ; 
337 E. R. 990. 

Annotaiions : — Distd. Soi*iet6 Colonijilc Anvorsoiso v. 
LoTKlon & LraziJi in Lank, [15)111 2 K. L. 1024. Refd. 
K. V. naBwall (1801), 5) VV. R 708. C'. C. R. Mentd. Hardy 
r. Veasoy (1808), L. R. 3 Exch. 107. 

379. Money paid in by principal — Right to 

undrawn balance.] — Srmble : a principal, who pays 
money into a bank to th(* account of a person known 


to the bank to be his agent, upon the tomxs that the 
agent shall have authority to draw upon the ac- 
count, has the power, if he rightly determines the 
agency k re votes the authority of the agent to 
draw upon the account, to require the bank to 
return any undrawn balance to him. — Soci^iTjft 
Golonialk Anversoise V, London k Brazilian 
Bank, Ltd., flOll] 2 K. B. 1024 ; 80 L. J. K. B. 
802 ; 104 L. T. 499 ; 27 T. L. R. 354 ; 55 Sol. Jo. 
460 ; 10 Com. Gas. 158 ; affd, without dealing with 
this point, 80 L. .T. K. B. 13(il, (k A. 

380. Stockbroker — Payment in of clients’ money 
— Notice — Retention against overdraft. ]— A broker 
was instructed by trustees to sell shares k reinvest 
the proceeds in the names of the trustees. Instead 
of doing so, he paid the money into his own account 
with rosp. bank, where his account- was largely 
ov'erdrawn. The hank knew that thc^ inoney wa.s 
the j>rocoeds of the sale of shares, but did not know 
k bad made no inquiry whether the money belonged 
to the broker or was only in his hands as agent : — 
Held : the bank were entitled to apply the money in 
satisfaction of the broker’s overdraft. — Thomson v. 
Clydesdale Bank, IjTd., flS93] A. C. 282; 62 
L. J. P. C. 91 ; 09 L. T. 1.50 ; 1 R. 255, II. L. 


Annotations: — ^Refd. lie Sangsk^r, Green Mockott (1894), 
10 T. L. R. 184 ; Bank of Now Soiil fi Wales r. GonlOum 
Valley Butter Co. ] ‘roprietary, [19021 A. C- *>43, P. C. 
Mentd. Ralnford r. Kei h & Blackman Co., [1905] 2 Oh. 
147, C. A. ; Hooper v, Herts (15)00), 91 L. T. 324, O. A, 

381. Receiver of rents — Transfer to private ac- 
count — Liability to make good.] — Three accounts 
were opened by a customer with his bankers, one of 
which was cal let! the “ R. Account.” This account 
was opened by the cust-omer as thf*- receiver* of the 
rents of an estate of that name belonging t o pltf., <Sc 
the bankers, knowing that such was a rec(‘ivership 
account, allowed the customer to draw a cheque on 
that particular account to liciuidate a balance due 
from the customer to the bankers on his “ ofllce ac- 
count- ” :—Held : the bankers wore liable to make 
good to the owner of the estate the imlance so 
allowed i)y them to be carried over from the R. 
account to the credit of the custonu'r’s y)rivate 
account. — Bodenham v. Hoskins (1852), 21 L. J, 
Gh. 864 ; 19 L. T. O. S. 29i ; 10 Jur. 721 ; nffd. 2 
fj. l\r. k a. 903. L.J.r. 


Annotations : — Consd. lie Oross, Ex ?). Adair (1871), 24' 
L. T. 198. Expld. & Distd. Maebrydo v. Eykyn (1871), 24 
L. T. 401. Consd. & Apld. 

viimiol Bank (1883), Cab. & El. ,0G. Distd. Martin v. 
iT.vtrkr, OKKro. IM W. R. 253 : Coloman r. Bucks & 
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f . Hank acting as estate agents — 
Payment of money for rents into “ agency 
account — Fulucuiry relation. ] — 1 )cfts. , 
a banking co., also carried on the husi- 
nesH of cslak^ agents. & as such collected 
money for rents for plif. Lefts, placed 
the inoney so collected in a sciiaratc 
aeeonnt in their books, entitled ** agency 
a<*count,’* & eredik‘(l pltf. with the 
amoimt thereof, &. mixed it with their 
own moneys : — HcM : defts. wore in a 
fiduciary relation to pltf., & t,he rules as 
to following trust moneys applied, &, 

{ )Itf. was entitled on defts going into 
iquidatlon to be paid such money in 
full in priority to the oilier credlkirs of 
defts. — 8EKI.KY V. Mercantile Bank 
OF AtTfl'fKALiA (IN Liquidation) (1892), 
18 V. L. R. 485.—AUS. 

380 i. Stockbroker — Payment in of 
client's money — liiglU to follow.] — 
Money identified as belonging to a cus- 
tomer of deceased, a stockbroker, was 
lodged by him to the credit of his current 
accoimt with his bank. After Ids doatli, 
TV’hich occurred on the day after the 
lodgment, the bank transferred the 
balance due to deceased on his current 
account to a loan account, on which he 
was indebted to the bank, k sold so 
much of certain stocks k shares (wldcli 
they held as soourity for any balance 


ndiich might be duo to them on the loan 
account) as were sufficient to pay o(T 
the entire amoimt remaining due to 
them, &. thereupon transferred the re- 
maining HciHirities to the credit of the 
muti-cr to adndnistcr deccasod’s estate : 
— Hehl : the customer was tmtitlcd to 
follow the money Identified as his, k to 
stand in tlie place of the bank, & to 
have the benefit of their lien on tlio 
seenritioH lodged in ct. — Jie Reynolds, 
M‘Mahon V. P'etiier.«itonhauuh, [1895] 
1 1. R. 83.— IR. 

f. Account, naming prinHpal — Second 
account not naming principa — Right 
of bank against principal on second 
account.] — An agent kept an account in 
a bank as the agent expressly of his 
principal, but on a now acceunt being 
opened it was opened in Ids name as 
agent simply, without specifying a 
principal. In an action by the bank 
against the principal named in the first 
acKJOunt it was proved that in the 
second occ'^oimt the agent had kept the 
funds k drawn on account of different 
principals : — Held : deft, not liable. — 
Metropolitan Bank v. Symes kt vir 
(1870), 21 L. C. J. 201.— CAN. 

g. Agreement to cash drafts for agent — 
Drafts utilised to reduce agcni*8 indebted- 
ness — Notice of breach of trust — LiabilUy 
of 6onfc.J— By special contract defts. 


agreed to supply cun'ciiey from one of 
their lirauclies to pltfs. i)y “cashing’’ 
the drafts drawn li.v pltfs.’ agent Y. 
upon them at Winnipeg. Y. was t-o use 
the procoods of the (i rafts to pui’ohaso 
grain for pltfs., & this was knowm to 
defts.’ manager at the branch in ques- 
tion. Y. had a personal aeeonnt k a 
firm aecourd. in the same Immeli bank, 
both of wldidi were overdrawn. Y. 
would deposit drafts drawn f(»r the pur- 
chase or grain to Ids own account or his 
firm aceouid-, to the knowledge of the 
local manager of defts., & frequently 
upon ids insisting upon a reduction of 
the overdrafts. The drafts wore all 
paid by pltfs. without knowledge of the 
fraud or breach of trust, l^ltfs. upon 
Icariung of the transactions sued for k 
recovered judgment for the fidl amount 
of the drafts so dealt with : — Held : 
there was sufficient notice to the bank 
of the lireoch of trust & sufficient benefit 
accruing to defts. to make them liable. 

J’ltfs.’ agent was given a cheque by 
Y. for $1,000 to settle accounts, & there 
not being sufflclent funds to moot the 
cheque, Y. deposited a draft upon pltfs. 
which was duly honoured & out of 
which the cheque was paid : — Held : 
the bank should not bo held liable for 
this amount. — BRmsH American Ele- 
vator Co. V. Bank of British North 
America (1910), 33 W. L. U. 62.5 ; 9 
W. W. R. 1368.— CAN. 
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Oxon Union Bank, [1897] 2 Ch. 243. Bold. Bailey v. 
Johnson (1871), L. II. C Exch. 279 ; Pearson v. Scott 
(1878), 9 Ch. D. 198 ; Pierson v. Scott (1878), 47 L. J. Oh. 
705 ; Wilson v. Bury (1880), 6 Q. B. D. 518, C. A. Mentd. 
ilath V. Standard Land Co., [1911] 1 Ch. 618, C. A. 


C, Solicitors, 


382. Mixing trust moneys with private account — 
Wo notice of trust to bank — Right to set off.]— A., a 
eolr. in t/lic country, received from a client a sum of 
money, which was to bo paid by him into the Ct. of 
Oh. on the client’s account. A. obtained a bill for 
the sum from a country banker, <fc remitted it to his 
bankers in London without stating the reason for 
which the amount had been paid to liim. At the 
same time he was indebted to his bankers in £450, 
for whicli they held securities A; as to wliich they 
kept an account separate from his general account. 
A. died. ^ a few days afttirvvards the bill became 
■due & was paid, So the bankers carried the amount 
to A .’s general account. The bankers, for some time 
after they had received notice from t-he client of the 
<jircuinstanc(\s in which the amount of the bill had 
been continued to ke(*ii t>he accounts 

separate, but ultiniatel}'’ they deducted the £450 
from the proceeds of the bill Sc paid the balance to 
his extrix. Held : as tlu'rc was no agi'eement 
binding tin* bankers to keep separate accounts .os to 
the £450 A: tlie amount of tlio bill, A as they had no 
notice' till after the amount was receivf'd of the juir- 
pose for which it was intended to be applied, the 
client was not entitled to recover from them any 
part, of the proceeds of the bill.-— (luiGO v. Cocks 
<1831 ), 4 Sim. 438 ; 58 K. K. 1(33. 


383. 


-.] — A partner in a firm of 


solrs. opened three accounts in his own name with 
defts. which were kept under the titles, “ ollicc ac- 
count,” deposit account,” Sc ” private account.” 
Defts. were* told that clients’ moneys would jnostly 
be paid into the deposit account. In Doc., 1891, 
the deposit account was closed Sc the balance trans- 
fiMTed to tlu‘ ofTice account, thenceforward until 
June, 1893, dibits’ moneys were paid into tlie ollice 
account. On that date t he ollice account was in 
credit £5,287, Sc the private account was overdrawn 
to /in amount exceeding that sum. The firm of 
solrs. having claimed i>ayment of £5,287 : — Held : 
the bank had no notice of any trust Sc was entitl<*d 
to set off the credit balance against the overdraft. 

-Greenwood Tealk v. Wij,liams (William), 
Brown Sc Co. (1894), 11 T. L. K. 5(5. 

384. Trust moneys unidentified — Right of 

trustees to follow.]— A solr., having trust moneys 
ill his hands, paid certain sums, part of such 
moneys, into his banking account without dis- 
tinguishing them as trust moneys, Sc subsequently 
filed a liquidation petition ; — Held : trust moneys 
could not be followed unless clearly ident ified, Sc the 
trustee in the liquidat ion was entitded to the balance 
of the moneys in the hands of the bank as against 
the persons claiming to be entitled as trustees of 
the alleged trust funds under bkpt.’s marriage 


settlement. — Re Mawson, Ex p, Hardcastle 
(1881 ), 44 L. T. 523 ; 29 W. R. (115. 

3 S 5 . Balance at death — ^Appropriation of 

payments.] — A solr. paid money, which he had re- 
ceived for a client, to his own banking account. 
From that time up to the death of the solr. there 
was always to the credit of the account a balance 
exceeding the sum so paid in. But on many days 
during that period the credit balance was less than 
the amount- of other clients’ moneys, wliich the solr. 
had paid in subsequently to his payment of the 
money of the first client Sc had not withdrawn : — 
Held : the rule in Clayton's Case^ No. 334, aniCt 
applied, Sc the money of the first client must be 
taken to have bt'eri drawn out by the solr., & not tD 
have foriiK'cl part of the balanct^ to the cri^dit of the 
account at the time of his death, &; the first client 
was not entitled to be paid out of that balance 
specificallv. — Re 8tennin(5, Wood v. Stenninu, 
[1895] 2 Ch. 433 ; 73 L. T. 207 ; 13 R. 807. 

AnvMations : — Refd. Mutton v. Peat, [1899J 2 Cb. 550; 

Itoscoc V. Winder, [1915] 1 Ch. 62. 

See^ also, Sect. 2, sub-sect . 2, A., ante, 

D. Companies and Corporations, 

386. Deposit by applicant for shares — Transfer to 
overdrawn general account — Invalid allotment - 
Liability of bank.] — Defts. were the bankers of 
G. (-^o., Ltd. In 1880 pltf. applied for one t housand 
preference' shares in G. Co., Sc di'positcd £500 with 
defts., the co.’s bankers. The moiu'y was acknow- 
ledged as “ being a deposit t>f lO.s. per share,” Sc on 
instructions from the co. was placed to a separate 
account, iieaded “ G. Co., Preference Shares Ac- 
count.” Other deposits were placed to this account, 
Sc when allotments were made, tlie proper amount 
was transferred t o the co.’s general account. Before 
allotment the deposits were considered by defts. 
to be the proiierty of appcLs. for shares. On May 25, 
1881 , the CO. yiassed a resolut ion to wind up Sc pur- 
ported to allot five hundred preference shares to 
pltf., but pltf. immediately repudiated tin* allot- 
ment. Sc gave notice to defts. not to part with the 
deposit. Aft(T receipt of such notic(', d(*fts. at the 
request of the co. transferred the £590 to tlie co.’s 
overdrawn general account. Before doing so defts. 
knew that a meeting had been held to wind up the 
co. with a view to its reconstruction. The allot- 
ment was invalid ; — Held : pltf. was entitled to re- 
cover the £500 from defts. — Greenwell v. 
National Provincial Bank (1883), Cab. So El. 
50. 

387. Company’s account & managing director’s 
account — Company cheques Improperly credited to 
private account — Liabiiity of bank.] — A trader car- 
ried on his own business in conjunction with that 
of a co., of which he was managing director. So by 
himself or his nominees hold all the shares. The 
co.’s account Sc the trader’s account were in the 
same bank, Sc blank cheques were given to the bank 
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382 i. Mixing trust moneys vHih pri- 
vate account — No notice of trust to hank 
-"Right to charge up cheques.] — Pltf. 
placed a mtgo. in the hands of J., a solr., 
to enable J. to receive payment of tlie 
in^c. mone 3 % which it was arranged 
between pltf. & J., in the presence of the 
local manager of a liank, of which J. 
was the solr., should be deposited in the 
bunk to the credit of pltf., & a deposit 
rewipt obtained. J. received $6,455, 
which he deposited in the bank to his 
private account. About ten days after- 
wards he drew m>on Ids account for 
$3,000, which he deposited in the same 
bank to the credit of pltf., obtidned a 
deposit receipt in favour of pltf.. Sc 
transmitted same to pltf., telling pltf. 
that ** the balance mil be sent next 


week.** He drew upon the fund for his 
own purposes, & died, without rendering 
any awicount : — Held : the bank was not 
ofTected with notice of the money so 
deposited being tnist moneys, so as to 
render the bank liable for J.'s mis- 
appropriation. 

Aftar the deposit of pltt.’s money J. 
recovered $1,182.95 for S., os her solr., 
wliich he also denositod in the same 
account. Up to tno time of J.’s death 
the amount at his credit always exceeded 
this sum : — Held : the moneys so de- 
posited by J. had been held by him In a 
fiduciary character. Sc might be followed, 
but as between pltf. & S., S. had a first 
charge upon the sum at the credit of J. 
for the fiill amount of her deposit, Sc the 
balance was applicable to the discharge 
of pltf. *8 demand. 

The bank claimed the right to charge 


against the account In priority to the 
claims of pltf. & S. cheques & notes of 
J. presented or maturing after notice 
to the bank of J.’s doatii ; — Held : they 
could not do so. — Bailey v. Jellb'it 
(1883), 9 A. R. 187.— CAN. 

PART 11. SECT. 2, SUB-SECT. 3.— D. 

j. Municipal account — Agreement as 
to.] — An agreement made by a municl- 
pality to keep its current account in a 
certain bank does not call for the deposit 
therein of all its money, particularly a 
sum of money borrowed for a special 
purpose. The fact that during twenty 
years It had always deposited all its 
cash in the bank in question has no 
bearing on the contract. — Caissb d’Eco- 
NOMIE V. Quebec (1913), Q. R. 23 K, B. 
207 ; 20 R. de J. 477.— CAN. 
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>, I>. E. <&: F. Sect 3 : Suh-aecU 1.] 

manager in respect of each account to be filled in 
with amounts necessary for the purpose of adjust- 
ment of the two accounts. Blank cheques of the 
CO. were improperly filled in by the trader with 
amounts which were credited to his account : — 
Held : in the absence of notice on the part of the 
bank of the state of accounts between the trader & 
the CO., the bank were not liable to refund the 
money. — Bank of New South Wales v, Goul- 
BURN Valley Butper Co. Proprietary, [19021 
A. C. 543 ; 71 L. J. P. 0. 112 ; 87 L. T. 88 ; 51 
W. B. 307 ; 18 T. L. K. 735, P. C. 

388. Company not entitled to commence business 
— Claim by bank tor services rendered — Companies 
Act, 1900 (c. 48), S. 6 (3).] — A co. incorporated 
under Cos. Act ipued a jirospectus inviting apidica- 
tions for shares in the co., &. the moneys subscribed 
were paid into the co.’s bank. The co. never ob- 
tained a certificate from the registrar under the 
above sub-sect, that they were entitled to com- 
mence business & never were so entitled. The bank 
claimed t-o be paid out; of tlu* moneys in their hands 
a certain sum for services rendiTed": — Held : as the 
bank must rely upon some contract with the co. 
as by the above sub-sect, a contract made by a co. 
before the date at wliich it was entitled to com- 
mence business was provisional only & not binding 
until that date, the bank wore not entitled to be 
paid. — New Uritce-Portland Co., Lti3. v, 
Blakiston (1908), 21 T. L. K. 5S3. 

E, Married Women, 

389. Moneys of husband — Deposit by wife in name 
of infant son — Claim by husband — Liability of 
bank.] — A. having received a sum of money be- 
queathed by will to lii.s wife, gave it/ to hor to lake 
care of. The wife, without his knowledg<^, deposited 
it in a bank, in the name of her son by a former 
marriage, who was then an infant/, & took from tlie 
bankers mi accountable receipt in the son’s name, 
bearing interest: — Held: the bankers not being 
bound to pay th(; money to any other iierson were 
liable to A. for the amount in an action for money 
had A received. — Callanu v, Loyd (1840), (> 
INI. & W. 20 ; 9 L. J. Ex. 50 ; 151 E. R. 307. 

A7inotaiions : — Apld. Slopor v. Ootfroll (185(5)# (» E. & JL 

497. Folld. Reid v. Rigby, [18941 2 Q. li. 40. Refd. 

»Soci6i6 (V)Ionialo AuvorHOise v. London & Bra/.ilian 

Bank, [lUllJ 2 K. B. 1021. 

390. Joint account of husband & wife — Deposit 
by husband as provision for wife — Death of husband 
— Title of wife.j--JVloney deposited in a bank by a 
husband, in the joint namc;s of liimself tSc his wdfe, 
as a provision for her in case of hi.s death, upon his 
death becomes the absolute property of the wife. — 
Williams v, Davies (1804), 3 Sw. & Tr. 437 ; 4 
New Hep. 301 ; 33 L. J. P. M. & A. 127 ; 10 L. T. 
583; 28J. P. 004. 

391. Transfer of account by husband — 

Cheques drawn by wife at husband’s direction — 
Title of wife to balance.] — The husband of pltf., 
being in failing health, transferred his baiuting 
account from his own name into the joint names of 
himself & his wife, & directed the bankers to honour 
cheques drawn either by himself or his wife, & he 
afterwards paid in considerable sums to this ac- 
count. All cheques were afterwards drawn by pltf. 
at the direction of her husband, Se the proceeds 
were applied in payment of household & other 
expenses. The husband never explained to pltf. 
what his intention was in transfeiTing the account, 
but he was stated by the bank manager to have 
remarked at the time of the transfer that the 
balance of the account would belong to the sur- 
vivor of himself & his wdfe. After the death of her 


husband (which took place a few months after the 
transfer) pltf. claimed to be entitled to the balance : 
— Held : the transfer of the account was not in- 
tended to be a provision for pltf., but merely a mode 
of conveniently managing her husband’s affairs, & 
she was not entitled. — M arshal v, Crutwbll 
( 1875), L. R. 20 Eq. 328 ; 44 L. J. Ch. 504 ; 39 
J. P. 775. 

Annotaiiona : — Distd. Tte Eykyn’e Tmets (1877), C Ch. D. 

115 ; lie Warwick, Warwick v. ChriHp (1912), 5(> Sol. Jo. 

253. Mentd. Re Whitchouse, Wliitohouso v. Edwards 

(1887), 37 Ch. D. G83. 

392. Account in name of wife — Cheques initialled 
by husband & paid by bank — Bankruptcy of husband 
— Liability of bank.] — On a notice of motion a 
declaration was obtained that certain moneys at 
the credit of bkpt.’s wife in a bank were the moneys 
of bkpt., & upon that an order that the bank should 
pay same to the trustee in bkpey. Between the 
date of the receiving order the date of that order, 
the bank honoured the wife’s chetiues to tlio extent 
of i*21t) ]8«., &/ the trustee sought to make the bank 
liable to pay this amount over again to him : — 
Held : as the account liad been ofiened as tlie wife’s 
(although by arrangem(‘nt her cheques w{*re to be 
initialled by bkpt.), the hank, having no notice that 
the moneys were bkjit .’s, were bound to honour her 
cheques until the trustet* obtained a declaration 
that the mon(‘ys W(Te bkpt.’.s, A (he hank liaving 
so honoured the wile’s cliequos between tin* date of 
the receiving order A the date of the declaration, 
could not be called upon to pay the atiiounis over 
again. — Re Montaoue, Ex p. Ward v. London A, 
South We.stp:rn Bank (1897), 70 J^. T. 203 ; 45 
W. R. 384 ; 41 Sol. Jo. 352 ; 4 Mans. 1. 

Annofaiitm Consd. Re Toale, Kx p. Blackburn, [1912] 2 

K. B. 367. 

See, also, No. 369, ante, 

F, Lunatics, 

393. Alien domiciled abroad - Refusal by bank 
to deliver up property — Administrateur provisoire 
— Order of court.] — G., domiciled A resident 
in Belgium, deposited with an English hank for 
safe custody, in his name, certificates A scrip for 
securities of great value. On his death in 1892 his 
widow, then also domiciled A resident in Ihdgiurn, 
took out admmistration in England to his estate, A 
had the securities then standing to his account, A 
also a sum of cash representing dividends thereon 
collected by the bank on bis account, transferred 
to a new account opened by her at tin; bank in her 
own name. In 1897 slie became lunatic, though she 
was not so declared judicially, A was placed in a 
foreign lunatic asylum. D., a Belgiat), was ap- 
pointed by the Belgian et. her administrateur pro- 
visoire, with power to collect A get in her personal 
estate, A suDsequently 1). obtained in England 
letters of administration dc bonis non t/O G.’s estate, 
whereupon he brought an action in England against 
the bank in the names of himself A of Madame G. 
(the writ not stat ing that she was of unsound mind 
or that ho was suing as her next friend), claiming, in 
his double capacity of legal personal representative 
of G. A of administrateur provisoire of Madame G., 
to have the certificates, scrip A cash standing in 
her name delivered up to him. Upon the action 
coming on for trial, a preliminary objection was 
taken that it was improperly constituted in that 
Madame G., being of unsound mind, could not sue 
without a next friend, whereupon D. was appointed 
next friend, A the title of the action was amended 
accordingly : — Held : (1) as D. A Madame G. had 
together a clear legal title to the property sought to 
be recovered, D. w'as entitled, suing in his own name 
A as next friend of Madame G., to demand the de- 
livery of her proiierty to him A could give the bank 
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a good discharge ; (2) the ct. was bound to recog- 
nise the order of the Belgian ct. giving D. leav(5 to 
prosecute the appeal Sc to obtain & give a good dis- 
charge for the property ; (3) the bank were per- 
fectly justified in not complying with D.’s demands 
without an order of tiie ct. & must be paid their 
costs of the action. Form of judgment, including 
vesting order as to stock in Madame G.’s name. — 
Didisheim V. London & Westminster Bank, 
L1900] 2 Oh. 15 ; 09 L. J. Oh. 443 ; 82 L. T. 738 ; 
48 W. R. 501 ; 10 T. L. K. 311, C. A. 

AnnotcUions : — Distd. Thicry v. Chalmors, GnUiric, [1000] 1 
Ch. KO. Oonsd. IVOOfrrin v. Coiittfl, P616ffrjn r. JMegHcl, 
11915] 1 Ch. 006. Reid. N<3VV York Security & Trust Co. 
17. Keyser, [1901] 1 Ch. (>66. Mentd. lie (^aiT’H Triwts. 
Carr v. Carr (1904), 90 L. T. 592, C. A. ; lie Do Larragoiti, 
[1907] 2 Ch. 14. C. A. 

394. — .] — Lefts, held 

securities Si moneys on behalf of a domiciled 
frenchman, who had had business relations with 
them as hankers Si stock hrokei's respectively. 
Ife became of unsound mind. Si P. was appointed 
provisional administrator of his property by the 
French ct. i^. n^quested defts. to transfer the 
propert.y to him, offeiing to prove t he orders of the 
French ct. appointing liiin administrator in any 
manner satisfactory to defts., but they diiclined to 
transfer th(‘ prop(‘rt.y without an order of an 
h]nglish ct . : Held : in view of Didishemi v. London 
A* WcslmiHHlcr Bank^ No. 303, mde, defts. had 
shown an undu(‘ A unreasonable excess of caution 
in the attitude which they had assumed, were 
not <‘ntilled to costs in proc(‘(*dings by P. Si the 
lunatic for an order for tlu‘ delivery of the yiroperly 
to P V, COUTTS k> Co., ' IKIN 17. 

Messiol (li.) Sc Co., L1915 1 1 Ch. 690 84 L. J. Ch. 

570 ; 113 L. T. 140. 

395. Advance by bank for maintenance— Right 
to prove against estate.] — A bank advanced 
mon<‘y to a person who had taken upon himself the 
management of t he affairs of a lunatic not so found. 


The money being applied for the necessary main- 
tcmance of the lunatic & his family Sc for the pro- 
tection of his estate : — Held : the bank could prove 
against the lunatic’s estate for the money advanced 
but not for interest or bank charges. — Re Beavan, 
Davies, Banks Sc Co. v. Beavan, [1912] 1 Ch. 190 ; 
81 L. J. Ch. 113 ; 105 L. T. 784. 

AnnoUUion :• -Mentd. Lloyd v. (^oto &. Ball [1915] 1 E. 
242. C. A. 


Sect. 3.— RECEIPT OF MONEY ON DEPOSIT 

ACCOUNT. 

Sub-sect. 1. — Tim Deposit Account. 

396. Change in banking partnership — Liability of 
former or deceased partner — Novation.]— PI tf.^de- 
I^osited money with bankers Sc took their account- 
able receipts. One of the partners retired. Si a new 
firm was constitut ed consisting of the continuing 
I>artners Sc otlier persons. Pltf. left his numey wit h 
tlio new firm, kept the accountable receipts of the 
old firm, made fresh deposits witli the new firm. 
Si- receiv(‘d interest from the new firm upon the old 
tS:- new deposits for four years : — IlrMl : these facts 
were insutficient to establish any agreement to 
discharge the former y)art tier. — Couciii v. Davies & 
CinnoNS (1817), 4 Price, 200 ; 140 E. R. 439. 

Annotation : — Distd. David r. E]liee (1825), 7 Dow. & By. 

K. B. 690. 

397. — Pr(‘viously to 1872 A. Sc 

B. were part nors as bankers. In that year they took 
in two new partners. Very shortly after the part- 
ners were taken in A. died. In 1874 B. died. In 
1875 the bank went into liquidation. The bank were 
in the habit of issuing deposit rt^ceijits to customers 
who left money with them. When the account on 
deposit was altered the note was changed. The 
depositors at the time of the bkpey. all proved 


PART 11. SECT. 3. SUB-SECT. 1. 

k. Deposit disfinffuished from loan,] 
— The giving of deposit receipts, payalde 
ou time for money loaned, does not alter 
the natui’e of the transaidion, & such 
loans are not jiroperly claasitied under 
the head of “ other deposits payable 
after notice f)i’ on a fixed day.” — It. v. 
Rtncks (1879), 2 L. N. 421 ; 24 L. (J. J, 
116.— CAN. 

l. A writing whereby a 
banker acknowledges the receipt of a 
sum of money repayable in ten years, 
after one year’s notic .0 in writing, licar- 
iiig interest at 15 per cent., payable 
monthly, is not a deposit, but is a loan 
at interest. — A xlaiu) r. Demers (1915), 
Q. U. 48 S. C. 54.— CAN. 

m. At what j)lacc ^payment enforce - 
able,\ — L. whose domicil was in Nova 
•Scotia, had, when he died, $90,000 on 
deposit in the branch of tlie B. Bank at 
•St. John, N.B. The deposit receipt pro- 
vided that the amount would be 
accounted for by tlio bank on surnuidor 
of the receipt 6c would bear Interest at 
tlio rate of 3 per cent, per annum. 
Fifteen days* notice was to bo given of 
its withdrawal. L.'s oxors., on demand 
of the manager at 8t. Jolm, took out 
ancillary probate of his will in that city 
6c were paid the money : — Held : no 
obligation rested on the bank in London, 
or at any agency, except at St. Joiin, to 
repay the money covered by the deposit 
receipt. — R. v, LOVITT, [1912] A. C. 212, 
1*. C.— CAN. 

n. Deposit on trust — No acceptance hy 
hank on behalf of donees.] — A grand- 
father deposited a sum of money witli a 
bank in trust for or in the name of his 
grandcldldren, who were still under the 
guardianship of their mother : — Held : 


the receipt by the bank of the deposit 
without any intention to accept it on 
behalf of t.he alleged donees as a dona- 
tion to them did not amount to such an 
inchoate aAiceptaucf) as would become 
complete upon its being ratified on their 
behalf after the deatli id the donor. — 
De Kock 17. Van i»k Wau^’s Executors 

Others (1899), 16 S. C. 463 ; U C. T. K. 
496.-6. AF. 

o. Not established .] — (.)., parish 

priest of B., on .Time 15, 19U5, lodged 
ii60 for Masses on deposit receipt in the 
braneh of the K. Bank. The, deposit 
receipt was as follows ; ” Received from 
tJie parisJi priest of B. the sum of li60 for 
Masses, to be aeconn1.ed for at onr ofllce 
here.” On tlio same day ho lodged on 
deposit rec^3ipt in the same bank In a 
similar form a sum of £50 for repairs & 
building to church. On the same day 
he also lodged two sums of £385 each in 
the joint names of himself & each of 
two nieces. This was done in conse- 
quence of a conversation with the bunk 
manager, during which O. stated that 
ho wished to give the two sums of £50 
& £60 for the purposes mentioned, but 
he did not wish to make a will. Two 
days after O. drew out the £50 lodged on 
deposit receipt for repairs to the church, 
6c placed the amount to the credit of his 
current account. On Sept. 21, 1905, O. 
lodged a sum of £100 on deposit receipt 
in the same bunk for repairs & building 
to tile church. This was done in conse- 
quence of a conversation with the bunk 
manager, at which two other persons 
were present, in which O. stated that 
he desired to leave tide sum of money 
to Ills successor for repairs to the church. 
This £100 was made up by taking £50 
from ouch of the deiaisit receipts in 
favour of the nieces. O. died on Nov. 15, 
1905 : — Held : os the money on deposit 
receipt remedned in the possession 8c 
under tho^control of O. during his life. 


the relationship of the bank &; O. was^ 
that of debtor 6c creditor, 6c a valid trust 
hud not been created. — 0’B^L,AiiEiiTY i’. 
Browne, [1907] 2 I. R. 416. — IR. 

p. Insurance of money on deposit — 
“ Default in repayment '* by bank .] — 
Pursuer, liaving lent money on deposit- 
reeeii)t to a bank, insured the deposit 
with defenders, an insurance co., 
guaranteed payment of tlie deposit witli 
iiiU*rest, if the bauk made default in 
rei)ayment of the deposit for mure than 
tweiity-ono days after tlio datti named 
in the receipt. The policy was subject 
tinier alia) to tlie condition that tho 
assured on receiving payment should 
hand over to tlie assurers ” the deposit 
6c all Ids rights in njspeet thereof.** The 
deposit was due to be paid on May 15 
1893. On Apr. 4 tho bank suspended 
payment. On Apr. 26 a selieme of 
compromise w’as sanctioned, whicli 
transfeiTcil tho liability of the bank to a 
new CO. On .hme 19 this scheme wns 
approved : — Held : tho bank made de- 
fault by failing to repay the deposit whim 
it beeamo due, 6c jmrsuer satisliod the 
condition of the policy liy ollering to 
transfer tho deposit 6c his rights in 
respect thereof us tJion existing, 6c was 
entitled to a decree for the amount of 
his deposit receipt. — Laird v. aEuuRi- 
TiES Insurance Co., Ltd. (1895), 3‘i 
So. L. R. 319.— SCOT. 

q. Payment to duly authorised person 
— Effect.] — Where money mentioned in 
a doiiosit receipt is immediately pay- 
able & the i‘ee,eipt is presented duly 
indorsed together with an order to pay 
a given individual, that individual be- 
comes the owner of the money upon 
payment by the banker or upon ids 
promise to hold the money at tlio dis- 
posal of tJie payee. — S ethna v . Heminu - 
WAY (1914), I. L. R. 38 Bom. 618. — 
IND. 
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Sect. 3. — Receipt of money on deposit account: Suh* 
sects. 1 2.] 

against t he estate of the two surviving partners for 
the amount of tlu;ir claims, but those who had 
deposits prior to the admission of the new partners 
desired to provt‘ against the estate of A. Three 
test cases were taken, one in which the deposit 
rt‘ccipt had not bet^ri changed since the new partners 
had been admitted ; another, where the note had 
been changed A the account increased ; another, 
where the note had been changed & the account 
diminished. All tin* depo.sitors had received 
intere.st from the new partners : — Held : in all 
three cases thcTe had been complete novation, & 
the depositors were not- entitled to prove against 
A.'s estate. — Biluoroucti v. ITooies (1876), .5 
Oh. I). 255 ; L. J. Oh. 446 ; 25 W. B. 267 ; sub 
7107)1. BiLLBOROUCSn V. IIORMKS, 35 L. T. 759. 

Anvotaiions : — Consd. Uonso r. Prndford IJankiiiH: Oo.. 
11SD41 2 Oh. 32. V. A. Refd. Scarf r. Jarclino (IS.S2), 7 
App. Ca.s. .‘M5, H. L. ; Rc Head, Head v. Head, [1893J 3 
Ch. 420. 

39g. .]--Tlie acceptance byacu.s- 

toiner, from the surviving partner of a banking 
tirm, of a fresh deposit note for the balance of a d<‘bt 
due from the firm, one of whose partners is dead, is 
not .sufficient' evidenct* of novation to di.scharge the 
estate of the deceased part ner . — Jte IIrat), ITE/VO v. 
IJiCAD, [1S93J 3 (^h. 426 ; 63 L. .T. Ch. 35 ; 69 L. T. 
753 ; 42 VV. K. 55 ; 3 R. 712. 

AtinoUitiona Friend v. Yoimg, [1897 1 2 Ch. 421. 

Refd. House v. Bradford Ihiukitig (’o., [1894] 2 (^h. 32, 
C. A. 


399. Transfer from current ac- 
count.] — A customer of a banking partnership, 
after the death of one of the partners, renrioved 
money from his current account to a deposit ac- 
count bearing interest at the same bank, & received 
a deposit note from the surviving paHner ; — Held : 
there was suttlcient evidence of novation to di.s- 
charge the estate of the deceased partner from 
liability for the amount placed on deposit. 

This case is t he .same as if t he cu.stomcr had drawn 
a cheque for the £500, A received the money across 
the counter, & t hen gone to the other side of the 
bank where the deposit accounts wore kept, & 
opened a deposit account there by deiiositing the 
same £500. There was in effect x)ayment out from 
the current account when the customer gave notice 
for the money to be on depo.sit, tSc a nciw contract 
was then (‘utered into (Lope.s, J^.J .). — Re Head, 
Head r. Head, [1894] 2 (^h. 236 ; 63 L. J. Ch. 
519; 70L. T. 608 ; 42W. R.419; 38 Sol. Jo. 385 ; 
7 R. 167, C. A. 

400. Payment to unauthorised person — Liability 
of bank.] — A., deceased, deposited with a bank £200 
for whicii he lield two accountable receipts, cawy- 
ing interest. After hi< <;eath, B., bis nephew, 
having got posse.ssion of the receipts, fraudulently 
indorsed his own name lh(*reon, <fc the bank in 
ignorance cashed samts ^ th(‘n canctdled them. 
The administrator of A. liled liis bill against the 
bank, praying an account, discovery, payment ; 
or, in the "alternalive, the delivery up of the docu- 
ments : — Held: (1) pltf. was entitled to dtdivery 
up of t he recidpts, whi(;h had wrorjgfully come into 


400 i. Payment to unauthorised verson 
— Liability of bank.] — A fa<;tor, who had 
power to superintend the manatfonient 
of the estate, hut not to draw tlio money 
of Ids constituent ont of his bank 
account, npllfted from a bank a sum 
standing in hi.s constituent’s name on a 
deposit receipt. No action was hrouKht 
till the factor was dead, & till thirteen 
yours had olupsed. Factorial accounts 
iiad been sett led between tlni <5onstituent 
& the oxors. of the factor, & the consti- 
tuent failed to prove that the factor Imd 
uuwarranlui)ly obtained possession of 
the l)ank receipt & drawni the money : 
— I/ctd : the const-itucut not entitled 
to recover us against the bank. — 

,STKW.,\JIT V. CKN'rRAT. BANK OF S('OT- 
j.AND (1859), 21 Dunl. (Ct. of .Se.s.s.) 
1180 ; 31 Sc. Jut. 614. — SCOT. 

400 ii. .1 — A., who had 

placed d^lOO on deposit receipt with a 
hunk, wrote from abroad to Die hank 
requesting tliem to pay £60 out of the 
£100 to his hrotiier, who was luiknovm 
to tile bank, on presentation of the 
indorsed receipt. At the same time A. 
WTote to his brother, enclosing the 
indorsed receipt & a letter addressed 
to the bank in similar terms to the letter 
sent direct to them. The letter to the 
l^rother stolen in the course of po.st. 
Thereafter a jjerBon, pretending to bo 
tlie brother, presented Die indorsed 
receipt & letter to Die liank, & after 
liaviiig been required to indorse the 
receipt himsolf, which he did in th(^ 
brother’s name, received payment of 
the money : — Tlcld : t he bank, being 
authorised to pay the money only to 
A.’s iirother, & having in fact paid It to 
someone else, must bear tlio loss. — 
WooT> V. Clyukhdalk Bank, Ltd., 
fl914] S. C. 397.— SCOT. 

400 iii. .] — A sum forming 

part of a trust estate was deposited with 
a bank on a consignation receipt bearing 
that the money was received from the 
truster’s exors. & was to bo payable on 
the signature of a legal firm, who wore 
the law agents t-o the trust. The firm 
was subsequently dissolved ; & some 
years afterwards B., one of the former 
partners, indorsed the receipt with the 
firm name, & uplifted & embezzled the 
money. In an action against the bank 
at the instance of the beneficiaries under 


Die trust for payment of Die sum 
deposited : — Jteld : as Die uplifting of 
the deposit w*us iiece.sRar 3 % either l.o 
wind up the atfairs of the partiiershi]) 
or to complete, transaetions begun hut 
unfinished at tlie time of the dissolution 
of the firm, witliin rurtnership Act. 
1890 (c. 39), s. 38, the Imnk was war- 
ranted in jiaying over to B. the money 
doposlteil ; aedion dismissed as irrele- 
vant. — Dickson v. Nattonat. Bank of 
S i'OTLAND, [19171 S. C. (H. L.) 50 ; 54 
«c. L. li. 419, n. L.— SCOT. 

400 i V. } *ajrmcnt after depo.^i- 

tor's death.] — In an action by L.'s ad- 
ministratrix to roi'over a sum deposited 
by L. in his lifetime with defts., defts. 
pleaded that (1) the moneys were 
claimed under a deposit receipt, wlilch, 
afDT L.’s death & before defts. had any 
notice or knowledge t.hereof, was duly 
Iiresented to defts. properly indorsed by 
L., & defts. in due course of business, & 
in their usual mode of dealing with such 
receipts, paid the sum mentioned therein 
to the person presenting same with L.’s 
indorsement thereon, defts. took up 
& had ever since hold same, as they 
were eutif led to do ; (2) L. in his lifo- 
t.ime indorsed & delivered the receipt 
to B., his wife Sc aftenvards his widow, 
who, being iiossessed thereof by virtue 
of the indorsement, presented it to defts., 
wild, without any notice or knowledge of 
Ia’s death, duly paid same to her : — 
field : both pleas were bad, — Lee v. 
Bank dp British North America 
(1879), 30 C. P. 255.— CAN. 

400 V. Whether depositor es- 

topped from claiming.] — IMtf., an Igno- 
rant man, &. a foreigner, deposited a sum 
of money with defts. on 8opt. 24, 1884, 
& received from them a noii-nogotiahle 
deposit receipt for the amount, in wliich 
It was stated that defts. would “ account 
to ” pltf. therefor, etc.. Sc pltf. *8 signa- 
ture was loft with defts. for the purpose 
of identification. Pltf. left the roc.cIpt 
with 8. for safe keeping. Sc wont away. 
In Apr., 1885, S. informed liim that ho 
had drawn the money, & promised to 
return it. Defts. had paid the money 
without proper identification, & without 
comparison of the signature of S. with 
that of pltf. Ignorant of the motliod by 
which the money had boon obtained & 
of his rights against defts., pltf. did 


noDiiug furDicr ifntil Dt‘c., when pllf. 
was informed of his rights. Sc consulted 
a Holr., who failed to attend to the 
matt-cr. In Apr. 1886, pltf. consulted 
another solr., when a demand was made 
on defts., on Dieir refusal an action 
was lirought : — Held: (1) pltf.’s failure 
to make a demand or sue defts., W'hcn he 
first, luiard his money had been obteined 
l>y 8., dill not (qicrate against him so 
long ns his elaim was not liarred iiy 
8tat. Liiiiltatioiis ; (2) no legal duty 
was cast, on pltf. t o notify defts. — Sader- 
QUIHT r. ONTARIO BANK (1887), 14 O. H. 
586 : 15 A. H. 609.— CAN. 

400 vi. .] — 8., a ship- 

master, deposited $1,000 with a bank 
in 1883, Sc received a deposit roccifit. 
He left the receipt witli R., the manag- 
ing owner of his vessel, 8oon after- 
wards he went to sea & remained away 
till July, 1887. In Dec. 1884, R. took 
the receipt to the hank with the name 
of 8. indorsed on it, & gave the receipt 
to the bank, receiving a deposit roceint 
for the same amount payable to himself. 
On tlie return of 8., R. admitted that ho 
had drawn the money Sc used it, & upon 
8. t,hreatt'uing him with criminal pro- 
ceedings he begged 8. not l-o expose him, 
& said that if he would wait Iio wouhl 
pay him. Sc ho gave R. a bill of exchange 
& a mtge. 8. said notliing to the hank 
about the matter, but wont away again 
& did not return for two years. R. left 
the country in Nov., 1888. On the 
return of 8. in July, 1889, finding that 
the bill was liishonoured Sc that notliing 
was realised on the mtge., he demanded 
the money from the bank, & on their 
refusal to pay brought an action for the 
amount : — Held : 8. was estopped by 
his conduct from recovering against 
the bank. — Scott r. Bank of New 
Brunswick (1891), 31 N. B. R. 21. — 
CAN. 

r. Payment refused — Claim by third 
parly — Jnterplea^r.] — Pltf. deposited 
with defts. a sum of money on fixed 
deposit for six months. It was after- 
words claimed by the assignees of the 
insolvent estate of pltf.’s father, but no 
notice of the nature of the claim was 
given. Pltf. presented the deposit re- 
ceipt & demanded payment, which was 
refused. 8ho then commenced an 
action against defts. for damages for 



198 


Part II. — Business op Banking. 


the possession of the bank ; (2) equity would 

assume jurisdiction at once to decree payment, 
though the demand was purely legal. — Pe\iioe v, 
Creswick (1813), 2 Hare, 280 ; 12 L. J. (Ui. 251 ; 
7 Jur. 340; 67E. K. 118. 

Annofaliona : — Consd. Ijawrence v. Austin, Duroll v. I’ritchard 

(1865), 6 Now Itep. 308. Refd. dreeii v. I^ledffor (1 844), 

3 Hare, 1G5 ; Cooko v. Darwin (1853), 18 Uoav. 60. Mentd. 

Shepard v. Brown (1862), 4 Gill. 208. 

401. .] — Pltf. held a deposit receipt 

upon tiie t/orms that the money should be accounted 
for to her or anyone authorised by lier to receive ity 
on production of the document with lier receijit 
indorsed thereon. Pltf. parted with the deposit 
receipt to L., to secure (as she alleged) a trifling 
loan. L. subsequently obtained payment from defts. 
on delivery up of tiie deposit receipt purporting to 
be signed by pltf. Pltf. all t‘gcd her signatui'e was a 
forgery. Hefts, cashed the note after requiring 
Iiroof of identity : — Held : (1) pltf. was entitled to 
recover was not estopp<‘d, even if the signature 
was giinuino, because defts. had not relied on the 
signature ; (2) the document was a receipt did 
not purport to be an authority. — Kvan.s v. 
National Provinijial Bank oe England (1897), 
13 T. H. 11.129. 

402. Withdrawal conditional on production of 
deposit note Statute of Limitations. — Sembl^i: 
where money is pai<l to a deposit account upon the 
t<*rms that it shall b(‘ r(‘payabl(‘ uf)on notice or 
j)T*oduction of the deposit not(‘. Slat. Lirjiitations 
Avill only comnu'nee to run after the money has 
h('Come repayable in accordance witlitlie pn^scribed 


conditions. — Re Tidd, Tidd v, Overell, [18931 3 
Ch. 151 ; 92 L. J. Ch. 915 ; 09 L. T. 255 ; 42 W. H. 
25 ; i) T. L. K. 5.50 ; 37 Sol. Jo. 018 ; 3 H. tl57. 

403. Deposit in foreign currency — Repayment.] — 
A d(;posit of roubles equivalent to £7,000 at the 
rate of ten roubles to the pound, which had been 
lodged with defts.’ head office in Potrograd, was 
credited to an account in London & held at pltf.’s 
disposal in llussian currency according to state- 
ment made in 1914 to pltfs. by the London branch 
of defts. In Feb., 1918, i^ltfs. demanded payment 
from defts. in Ijondon in specie, but defts. refused 
& denied that tliey were, by any agreement or by 
the practice of bankers in L<jndon or in Petrograd, 
under any obligation to pay in London the amount 
either in Russian ciirrencjr, or in Russian gold or 
silver specie. Metallic coinage was no longer cur- 
rent in Russia : — Held : (1) defts. were not bound 
to pay in Russian coin, but must pay in English 
currency such a sum as was represented by the 
roubles held by them, both Imperial Russian notes 
& Kerensky (but not Bolshevist) notes being 
treated as currency ; (2) pltfs. were not entitled to 
Ixi iiaid in specie. — Lindsay, CIracie Sc Co. v, 
Russian Bank for Foreign Trvde (1918), 34 
T. L. R. 443. 


Sub-sect. 2. — Receipts on T>I‘:i»osit. 

404. Promissory note given—Material alteration 
in note.] — A. deposit(‘d money with B., a banker. 


iiof paying: Uki «l(‘posit rcecifit <Sc for 
111 )iioy loiii : -Held : an order slayiiii^ 
proeeedintfH «Sr ordorinpr <Sr ^liiiinaats 
to in<orpi(‘ad was riyrhtly made. — 
]M(’Gijinkss V. BiXK OF Ni<:w Soirrii 
Walks tS: ('IIKuky (1880), 1 N. S. W. 
L. U. 07,— AUS. 

s. — .] — A. lodsred 

iiioni'y of B.’h at a bank, took a deposit 
receipt Jii the name of B., aflerwards 
lodtred a small ailditioiml sum, iSj; to(d< 
a deposit receipt for the wlioU*, hy B.’s 
aut hority, in tlie name of H.’s dauxlit<u% 
X.. stating it wys a provision for her. 
Afti’i* B.’s ileatli, A. refused to pive the 
dejiosit reciMpt. to \,, »S: set up a eiaim to 
tile money as Jt.’s administrator. Tlie 
liaiik refusing to pay X. Avitliout (ho 
reeeijd., X. iS,: A. hrouplit- act iori.s apairist 
it ’.- 'Held : t he rtl'eet of the dealinp 
was comOusively to eonstJtuti' the liank 
delitor of X. only, X" tliey could not sus- 
tain an iriterpli'ader suit-. — (^oemtANK r. 
O’JiiUKN (I8t5), 8 1. Eq. It 211 ; 2 Jo. 
& Jjat. 380. — IR. 

t. JJe])osit. nuhieet to speriol 

7 H)ti(C of icilhdnnnil Meomirc of 
dmaof/fs. 1— A hank huvinp received a 
ih>l>oHit subject to a Hpi*eial notice of 

it lidrau al. if riMiuiri'd, cannot set np as 
a defence to an action for t he deposit, tliii 
ubserK'-e of HU(*h notice, unless the refusal 
to pay was based on tiiat prouud. — 
IlKNDERHOX. V. 15ANK OF HaSIILTON 

(1805), 25 O. IL 641 ; 22 A. It. 411. — 

CAN. 

u. Set-off of debt on jiromiAHorj/ note 
UjgninAt drposiC | — A testator, havinp a 
deposit to his credit in a liaiik at the time 
of Ids deatli, was indebted to t lui bank 
on a note under disi'omit, which had 
aot tJien matured. Tlie deposit re- 
mained with the bank until after the 
maturity of the note: — Held: the 
deposit, not having been withdrawn or 
demanded before ■irialurit j’^ of the note, 
the liaiik was entitled to set otf the debt, 
on the note against the deposit, & to 
rank for the balance. — Ontario Bank 
V. ItocrrillEIt (1900), 32 O. K. 67. — CAN. 

w. Deposit account chiuHietl into joint 
names — Presumption of gift to survivor.] 
— Testator, having moneys on deposit 
in certain banks, some time before his 
death, with the consent of the banks, 
made such moneys payable either to him - 

J. — VOL. III. 


self or ids ^vite, & in two instances took 
new de|><*'^it rccidpts in their joint, names 
with the right to Uio .survivor L) with- 
draw tlie moneys : — Held : as tlie de- 
posit. aceoimts were changed & put in 
their joint nam(‘s as a matter of con- 
venience not with the inUMition of 
vesting t.he moneys in lx*stator’s wife, no 
presumption of advancement was to he 
raised. — B klvka r. DiurKsvN Synod 
OF Frkdkuicton (1912), 10 E. L. K. 
48.- -CAN. 

a. Order to bank — If’^hether direction 
to chanijc deposit account into joint 
luimes.] —Six mont.h.s before her death, 
& wlien laid ui» in hospital wil.h hron- 
cliitis, A. wi’ote to a bank, “ Arrungii my 
money in B.’s name so she can draw it ” : 
— Heid : «uch order did not constitute 
B. a j<»jnt owner of the money on deiMisil , 
but was only giviui for the convenience 
of A. — Evkri.ky V. Dunki.ky (1012), 
23 (). W. It. 415 : 4 O. W. N. 406 ; 27 
(). J.. B. Ill ; 8 D. L. H. 839. —CAN. 

b. Joint deposit by two — Death of one 
— ! tight of surrit'or — Against mlminis- 
Irator 1 -A sum of money was deposit'd 
in a bauli, for whicii a receipt was given 
in the followung w'ords : •‘Received 
from V. G. & IT. C., to he drawn by either 
of Uicm, or the survivor $1,406, for 
W’liich wc arc accoimtabli*, with interest, 
on receiving fifteen days’ notiei*.” On 

G.’s death; — If eld: the right to 
receive the money vested in H. G., & 
P. G.'s administrators could not reicuver 
it from the hank. — C ondon r. Bank of 
Briti.sh North America (1870), N B. 
Dig. 376.— -CAN. 

c. To sue — Set-off.] 

— Where moneys are lieposited in a 
bank in tfio joint names of two deiiosi- 
l.oi*s, & not.liinc more is said when tlie 
deposits are made, tlie liability as lie- 
tween the depositors & t he l>auk is to the 
two jointly, He the riglit to sue In respi'ct 
of it inures to the surviving creditor 
only. 

A bank held a mimher of notes made 
by the survivor of two such depositors 
wliich it had discounted for docoast^d 
depositor. Those notes all mutured 
hefor*' the dcpo.sit receipts matim^ii. 
On Mar. 3, 1895, the day on wliich the 
depositor died, one of these notes was 
overdue ; the others were of various 


daU*s eurrent. On Mar. 1, 1895, 
notice was given to the hank tlial the 
d«‘posits were a fleeted hy a trust. When 
tlie deposits were made the hank had no 
notk^C! of anv trust: — Held: tin? rights 
of the parties were llxed on Mar. 4, when 
the hank llrst roceiAT'd notice of Ihe 
trust, iSc the hank entitled to set off the 
amount of the notes against the deposits. 

By momorauduui dated Jaii. 17, I SJU), 
(|/^e(‘a,sed depositor agi’ood to suh-rntge. 
to the hunk, to secure his overdraft, 
mfges. representing a sum of tu.lOl) given 
to him hy the surviving depositor. The 
siib-mtge. was nev^er executed, & it did 
not appear that on Mar. 4 1895, the 

surviving doT>ositor had any knowledge 
of tin; agreiuneiit,. The prineipul 
moneys st>cured hy the mtges. diii not 
necessarily become due till after the 
maturity of the deposit reef‘ip(s: — 
Held : the mtg<‘. moneys could not he 
set off against the deposits.- -Downf.s 
r. Bank of New Zf.akvnd (189,5), 13 
N. Z. h. n. 723.— N.Z. 

d. — ' — Claim to retain against debt 
due by one.] — A deposit reoi^ipt was 
granhid hy a liank, hearing tliat a sum 
of money had been rei^idved from A. 

B., “ payabh' to either or the survivor 
of them.” In an action hy B. with 
coneurrence of A. ngainst the liank for 
payment of the sum in deiiosit receipt, 
the bank averred tiiat tlie money truly 
belongiMl to A., & pleaded that they were 
entitled to retain it, in security of a debt 
of larger amount duo to them hy A. : — 
Held : the defoiaHj stated was iiTclcvaiit. 
& the hank was bound in ros])ect of tlie 
express terms of their deposit receipt 
to make iiayirierit Li B. — .Andkrhon v. 
North of Scotland Bank (1901), 4 
F. ((.'t, of Soss.) 49 ; 39 Sc. L. K. 75 

9 S. L. T. 249.— 45COT. 

PART n. SECT. 3, SUB-SECT. 2. 

e. Obtained by misrepresentation 
liigMs of Inmk.] — .Monc.V' was lodgeii in a 
bank on deposit rcceipfjs in the naines of 
M. & K., who at tlie lime of tlie lodgment 
repn^Hcnted licrscJf to be a widow, 
although the wife of F., & M. & E. suh- 
sequently exchanged such rec^sipts for 
a now one In the name of M. alone, E. 
still representing herself a»s a widow. 
The money originally lodged was ad- 
mitted by M. & E. bo bo money of W 


O 
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Sect 3 . — Tteceipt of money on deposit account : Suh- 
sects. 2 d: 3- 1 

on the terms of having a deposit note, by which B. 
should engage to pay the principal, at ten days’ 
sight, with 3 per cent, interest, until the day of 
acceptance. A note was given accordingly. On 
receiving interest on this note, A. was told that B. 
could not afford to pay more than 2J per cent, in 
future, & “ 3 ” was struck out, & “ 2^” inserted 
instead : — IJcld : (1) the note became void by the 
alteration for want of a fresh stamp, but it could be 
used to show the terms on which the money was 
deposited, & d(^ft. Wiis liable on the debt created by 
the original loan ; (2) the term “ acceptance ” in 
such instrument meant “ demand as the 

maker had no option to exercise, the note need not 
b(* left with liim for acceptance. — Sutton v, 
Toomer (1827), 7 B. C. 410 ; 1 Man. & By. K. B. 
125 ; 0 L. J. O. S. K. B. 40 ; 108 E. R. 779. 

AmnAations : — Elxpld. Sorlc r. Norton (1842), 9 M. & W. 309 ; 

Asbling V. Boon, 11891J 1 Ch. 5G8. 

405. Presentment for payment of Interest- 
Statute of Limitations. I — From 1825 to 1837 A., B. & 
(\ carried on business in partnership as bankers, A 
during that i)eriod 1). d(‘posit ed with them various 
sums of money, for which the bank gave him i)ro“ 
missory not(‘S in the following form : — “ I promise 

to pay three months after sight- II. or order Ju , 

with interest at- £3 10.s\ per cent, per annum, .Ian. 21, 
1829. For A. A (signed) B.” A. died in 18,37, A 
B. A C. continued tlie biisin(‘ss unt il 1842. lntei*<‘st 
was paid yearly on t he notes by A., B. AO., A by 
B. A O. after A.’s death up to Dec., 1842, th(? pay- 
UKTit being indorsed upon the not(‘s A the indors<*- 
ment signed by one of t he partners or t-iudr clerk. 
1). filed a bill against the (‘xors. of A. A th(‘ devisees 
uruh‘r his will to recover tin* amount of the notes. 

I lefts, setup 8tat-. Limitations: — Held: tlie pre- 
sentment of the notes for payment of the interest- 
was a “ sight,” A the stat. began to run from such 
presentment.— Way Basse^ (1845), 5 Hare, 55 ; 
15 Is. J. (h. 1 ; () L. T. O. 8, 118 ; 10 Jur. 89 ; 07 
1^:. B. 825. 

Amiokifiovfi : — Mentd. Brtnvii r. (lordon (I.S;V2), IG Beuv. 

.302; Fordimm r. Wallis (18.53), 10 Hare, 217; lit: 

Macdonald, Dick r. Fraser, [18971 2 Ch. 181. 

406. Given under mistake of fact — Rights of bank.] 

— A banker is at liberty to prove that a deposit 
rec(‘ipt was given under a mistake of f.act. — Tim- 
mins V. (JiBBiNS (1852), 18 Q. B. 722 . 21 L. J. Q. B. 


403 ; 19 L. T. O. 8. 181 ; 17 Jur. 378 ; 118 E. R. 
273. 

Annotaiion : — Mentd. Woodland v. Fear (1857), 7 E. & B. 

619. 

407. Whether “securities for money ” — Drawing 
cheques against deposit note payable on demand.] — 

Bankers’ deposit notes in the following form ; — 
” Received of A. B. £150 to account for or on de- 
mand ” are not “ securities for money ” so as to 
pass uncier a bequest in a will of all testator’s 
“ bonds, promissory notes A other securities for 
money A the money secured thereon.” 

Scmblc : a cheque can be drawn against deposit 
note payable on demand. — H opkins Abbott 
( 1875), L. R. 19 Eq. 222 ; 44 L. J. Oh. 31(> ; 31 
L. T. 820 ; 23 W. R. 227. 

408. Subject of donatio mortis causa — Death of 
testator before completion of gift — Practice of bank.] 
— A testat or, who held a banker’s deposit note for 
£2,700, ill his last illne.ss, two days before bis death, 
expressi^d a wish to give £50rh paH of the amount, 
to his wife. At his request a friend filled up a seven 
days’ notice to the bank to withdraw tlie d(‘pf)sit, 
A testator sigii(‘d it. The friend then took tlu? 
notie(‘ to the bank. Testator afterwards signed a 
form of elieqius which was on the back of tin* note, 
” I ’ay s(*lf or Ix^arer £500.” The note was then 
handed to the* wife. Testator died befon; 1 li(‘ i‘xpira- 
t ion of the seven da3\s’ notice. The y)raclic(‘ of tlu^ 
hank was, whim a customer withdrew part of a 
sum which lit* had placed on diqiosit, to give* him a 
fresh note for tin* balance : — Held : th(‘re had not 
b(‘en a valid donatio mortis causa of the £500. as thi^ 
cheque for that amount was not jiayable till aft<‘r 
testator’s death . — He Mead, Austin r. .Mead 
( 1880), 15 Cli. 1). 051 ; 50 L. J. Ch. 30 ; 13 L. T. 
117 ; 28 W. R. SOI. 

Annotations : — Folld. Clomont r. Choosmaii (1.SS4), 51 

L. ,T. Cli. 15S. Distd. Jtr Dillon, Diilfiu v. Diiflin (1890), 44 

Ch. 1). 7(5, A. Refd. Ji‘e Farinan, Farniati r. Sinilli 

(1887), 57 li. J. (3». (537 ; Kc Boauiuout, Beaumont v. 

Evvbank, [19()2J 1 Ch. 889. 

409. Assignment by indorsement & delivery 
Appointment of assignee as executor.] — Tin* in- 
dorsinnont A delivery over of a banker's receipt, 
with the intention to make « gift, const it u1t‘ a good 
equitable assignment, own though the receipt 
itself is on its face declared to be not transferable, 
A no notice is given to the bank. 8uc}i an assign- 
ment, even if incomplete, is perfected after the 
death of the assignor by the appointment- of the 


F. apprised the bank that E. was his 
wife afb^r tlu* deposit receipt had been 
ifivon to M., it brought an action against 
tlie bank for the mouey wliieb W'as 
originally lodged by K. M. also brought 
mi action against the bank on liis de- 
posit receipts : — lieM : as the deposit 
receipt to M. had been obtained liy a 
misrepresentation, t-he bank was entitleii 
to an injunction to stay the actions. — 
c'osTKLLo r. Martin (18G7), 1 1. L. T. 
Jo. 82.— IR. 

f. Rv-issvp of — Not new investment.] 
— Snnhie : the re-issue liy a bank, 
according to its iiraetieo, of new deposit 
receipts, wlionever iutc*rest is drawTi, 
does not amount, to a new investment. — 
Fox V. F. (18G3), 1.5 J. Ch. B. 90.~ IR. 

g. Transfer of beneficial interest iti— 
Assignment nnnecessarg .] — In order to 
transfer the beneficial Interest- in a 
deposit rcw'ipt, a written assignment Is 
unnecessary. It is snlfleiont if the 
deposit receipt Is Burrenderod to the 
bonk, a new depo.sit receipt taken out, 
with intent to pass the beneficial interest, 
in the names of t-he persons to whom the 
depositor intends to pass the lieneflclal 

ntorest. — McEnkaney v. Shkvlin, 

11912] II. R. 278.— IR. 


h. Not testamentary disnosilion.]^ A. 
brother invested £40(i belonging to him- 
self & bis sister on a deposit receipt with 
a bank in England in their joint names 
repayable to thorn or the survivor of 
them. The brother survived the sister 
four days. Tlie deposit receipt \ya8 In 
t he possession of the sist-er at the time of 
her death ; A in her will she dcelan'tl 
tiiat “ it was never my intention that 
the dcjiosit receipt should be issued as 
repayable to' the survivor”: — Held: 
(1) w’hilo any question between thii 
depositors A the bank might very w’oll be 
governed by English law, any question 
between the depositors themHiUves or 
their rei)reseiit4itives must be governed 
by Scots law ; (2) by Scots law, a. 
deposit receipt taken in the name of 
the deposit-or A another or the survivor 
was not liable as a testamentary 
position, A the property w'as not effee- 
tually t.ransforred from the predecessor 
to the BursMvor. — l>iN\vooniE’s Execit- 
TOIW 1-. (-ARKimiERH’ EXECTTTOR (189.5), 
23 II. (Ct. of Sess.) 234 ; 3 S. L. T. 188. 
—SCOT. 

408 i. Subject of donatio mortis enusd.] 
— A deposit receipt in tlie ordinary 
form used by banks may bo tlie subject 
of a donatio mortis CAiusd. A this is so 
although the receipt is expressed to be 


not transferable. — C ahsipy r. Bet.fast 
Banking Co. (1887), 22 L. R. Ir. (58. — 

IR. 

408 ii. What ummmis to doiuitio 

mortis cai/.sd.] — M., Hhorlly iiefon* bis 
death, indorsed a bank deposit receipt 
A delivered it to S., stating that it was 
for his (M.*s) iiieix^ K. ; S. itidorsed the 
document, A, after M.'s death, presented 
it to the liank, who transferred the 
amount to 8. without having had notice 
of M.’s death : — Held: the transaction 
did not amount to a doiuUio mortis 
causd. — ^Moore V. UmTER Banking Co. 
(1877), 1. R. 11 C. L. 612.— IR. 

408 iii. .] — A sum of money 

deposited in bank in tfu‘ name of an 
uiimarriod woman continued so de- 
posited for t-wenty years after her 
marriage with her husbaud's know- 
ledge, A to tlie date of his death. It 
was questionable whether he knew that 
the money was liis, or whether he 
believed it to beiloug to his wife, but he 
evinced an intention that she should 
succeed to all his jiroperty in the event 
of her surviving him : — Held : these 
circumstances, combined with the parol 
testimony of the wife, sufficiently eBtah- 
lished a mortis causd donation in her 
favour. — G irhon v. HirrcHisoN (1872), 
10 Maeph. (Gt. of Soss.) 923. — SCOT. 
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assignee as his exor. — Re Griffin, Giuffin v . 
Griffin, [1899] 1 Ch. 408 ; 68 L. J. Ch. 220; 79 
L. T. 442; 15 T. L. R. 78 ; 43 Sol. Jo. 96. 

Annotation : — Refd. Re Smith, Bull v. Smith (1901), 84 L. T. 
835. 

410. Whether negotiable instrument. ] —A deposit 
note is not a negotiable iiistrumont. — Re D 11 .LON, 
Dui'ftn V. Duffin (1890), 44 Oh. D. 76 ; 59 L. J. 
Oh. 420 ; 62 L. T. 614 ; 38 W. R. 369 ; 6 T. h. R. 
204, C. A. 

Annotations : — Refd. Re AndrowR, Andrews r. Andrews, 
(19()Uj 2 (^h. 394. Mentd. Re Weston, Bartholomew r. 
Moiizics, il902J 1 Ch. CSO ; Re Beaumont, Beaumont r. 
Kwhaiik, 1 1902 1 1 Ch. 889; Re Wasserlierg, Union of 
London Smiths Bank v. Wasscrlierp, f 19151 1 Ch. 195 ; 
]{(• Lee, Treasury Solicitor r. Parrott (1918), 87 L. J. Ch. 


411. Loss of deposit note — Refusal of bank to pay.] 

— Scmblc : if a dc^po.sit note is lost a banker cannot 
refuse to pay. — Re Dji.lon, Duffin v . Duffin 
<1890). 14 (Ml. D. 76 ; 59 L. J. Ch. 420 : 62 L. T. 
614 ; 38 W. R. 360 ; 6 T. L. K. 204, C. A. 

; — Mentd. Re Weston, Bartholomew v. TMcnzics, 
f 1902 1 1 Ch. G80 ; Re Boanmont, Beaunmnt v. Ewhank, 
11902] I (’ll. 889 ; Re Amlrevvs, Andrews v. Andrews, 
119021 2 ('ll. 394; Re Wasserbenjr, Union of London & 
Smiths Jhmk e. Wasserheitr. |1915j 1 (Jh. 195; Re Lot;, 
Treasury Solicitor v. I'arrott (1918), 87 L. ,1. Ch. 594. 


Suii-siocT. 3. — Intere.st on Di-:i‘o.sit.s. 

412. Compound interest — Annual balance of accu- 
mulated interest — Death of customer.] — A Scots- 
man in Calcutta openi'd an account, with ca banking 
bouse tlu‘re in 1786, iV: died in May, LSIO. having 
been ins,an<‘ I'roni 1793. In 1812 tlie firm rendert'd 
an account, current, from 1787 to Apr. 30, 1810, to 
tlie customer's relatives, bringing out annual 
balances in bis favour, comp(.>sed of annual accumu- 
lat ions of Indian inti'rest, the last balance expros.s(‘d 
“ to bear interest at 9 per C(‘nt. per annum.” In 
1835 the jiersonal rc'pre.seritativejs of the. customer 


sued on the account current, claiming interest at 
9 per cent, on the last balance & upon the annual 
accumulations thereof ; — Held : the debt did not 
carry compound interest from 1810 . — Fergu.sson 
V. Fyffe (1841), 8 Cl. & Fin. 121 ; 8 E. R. 49, H. L. 

Annotations : — Consd. CrosskiU v. Bower, Bower v. Turner 

(18(>3), 32 Boav. 8(5 ; Williamson v. Williamson (1809), 20 

L. T. 3S9. Retd. Barllold v. Loughborough (1872), 8 

Ch. App. 1, L.C. 

413. Ordered by court — Judgment for balance of 
money deposited — Rate usually allowed by bank.] — 

On a judgment recovered against bankers for a 
balance due from them of moiuiy deposited in their 
bank by a customer : — Held : intorcist should be 
added, after the same rate at whicii it was the usage 
of the bank to allow it to their customers. — T kin v. 
Bradley (1818), 5 Trice, 536 ; H Taunt. 250 ; 2 
Moore, 0. T. 206 ; 146 E. H. (587, Ex. ("4i. 

414. Agreement that interest not payable — Refusal 
to repay — Whether subsequent interest payable.] — 
V. & (Jo., bankers, were assignees of a judgment 
obtaiTied in Scotland again.st H. for £4,100. In 1 829 
H. deposited with V. (-o. £4,100, & by a 
memorandum in writing it was agreed that that sum 
should be deposited in their hands for safe cusUjdy 
on account of II., that from the time such deposit 
should bo made & during its continuance V. & Co. 
were not Id pay any interest thereon, all interest 
should cease in resju'ct of the amount due upon the 
judgment. 11. afterwards became bkpt., & his 
assignees demanded from V. &: Co. Die £4 ,100, which 
th(‘y r(‘fused to pay : — Held : they were not liable 
to pay interest on that sum from the time when pay- 
ment of the principal was demanded. — Edwards 
V. VERE (1833), 5 B. iSg Ad. 282 ; 2 Nev. M. K. B. 
120 ; 2 D. J. K. B. 190 ; 110 E. R. 795. 

415. Claim to increased rate — Uncommunicated 
resolution before stoppage — Power of liquidator to 
allow.] — In the winding-up of a joint-.stock banking 
CO. the creditors on deposit claimed interest at 
4J per cent., being an inerc^ase on tlu‘ previous rale, 
by virtue of a r(*solution passed by the diri'ctors 
shortly before* the stoppage (if tin* bank, but not 
communi(^att*d to the depositors, it a suhs<‘qu(*nt 


410 i. M’ftelher negotiable instrument.] 
- i)ei»osil roccipt.H for momiy, given 
!)>' a bank, are not lu^gotiablo iustru- 
iiients in eipiity any more than at law 
so as to entitle the liohier to doinaiid 
jiaymont of the fund secured by them. — 
Mandku r . Bovat. C’anadian Bank 
(1871), 20 C. F. 125; 21 C. ]\ 492.— 
CAN. 

410 ii. .1 — A certificate of deposit 

in a bank is a negot-iaiile instrument, & 
js transferalile by indorsement & de- 
livery. — VoYKR BiejiER (1873), L. Jt. 
5 1*. C. 4(51 ; 5 11. L. 591. — CAN. 

410 iii. .] — A bank iH.sued deposit 

receipts in the following form : “ Ite- 

oeived from . . . the sum of $ . . 
wliich this liaiik will repay to ... or 
order, witli interest at 4 per cent, per 
annum, on receiving fifteen days’ 
notice. No interest will lie allowed 
unless the money remains with this 
bank six months. This receipt to he 
given up to tin* bank when jiayment 
of either principal or interest Is re- 
quired ” : — Held : it was competent 
under Bank Act, B. S. O., c. 120, to issue 
sueli deposit receipts, &, even if they 
did not i>osses8 all the incidents of 
promissory notes, yet they were so far 
ziogotiable as t-o pass a good title to a 
Imnd fide purchaser for value taking 
without notice of any infirmity of title. 
Rembtc : the deposit receipts wore 

negotlaide iustrumentJi under wliich the 
holders were entitled to recover as upon 
a promissory note made by the hank. — 
Re Centhal Bank, Mouton & Block’s 
Claimh (1889), 17 O. U. 674 ; 30 

C. L. T. 424.— CAN. 

410 iv. -.1 — Circumstances (see 
ante) in wliich held the deposit receipt 


was not a m‘gotiabIe instrument passing 
indorsement. Moouk v. UnsTun 
Bankino (X). (1877), 1. 11. 11 C. L. 512. 

— IR. 

k. Depo.sit receipt umihle to he pro- 
duced — Refusal of bank to pay.] — M. 
deposited a sum with pltfs., & ah- 
scomled. The bank had glvtui liiin a 
receipt, stating tliat t.he money was 
pnyai»Io on the i>rod notion of that 
document. L. was uppointc'd ofiieial 
assigueo, & domamied the money with- 
out proiluciiig the receipt, whieli never 
came into his possession. Idtfs. had 
notice of the attachment & of L.'s 
ajipointnient ; — Held : pltfs. ought to 
have paid over the money, & must do so, 

A eonditioii, on a liank deposit re- 
eeir»t, that the receipt sluill, on pay- 
ment, lie given up to tlie tiank, may not 
J)e void, iiut i( does not entitle the bank 
to retain tlie money in ease tlie reeeiiit 
is not fortlicoming ; the depositor is 
entitled, on proof of loss & indemnity^ 
(if required), to relief in equity, — B ank 
OF Montheal V. Jattle (1870), 17 Gr. 
(585.— CAN. 

l. Market ivilue less than simi pay- 
able on face- -Value for probate.] — Wliere 
the market value of a dejiosit receipt 
is less than the sum appearing as pay- 
able oil the face of it, executors may 
treat tlic market price os tlio value for 
purposes of probate, though the bank 
in which the deposit is made is not 
insolvent. — Mahteu in Equity p. Pkau- 
HON (1896), 75 L. T. 526, P. C.— AUS. 

m. Kiddence of payment into bank — 
Dujdicaie slip initialled.] — A duplicate 
bank deposit slip initialled by a clerk Sc 
coming from the possession of iiltfs. 
is admissible in evidence to prove a 
payment into a bank authorised by 


defts. to receive payments on their 
account. — C asey v. Wkntwi ititii (1877 
Knox, 16. — AUS. 

n. Liable to stamp duty.] — Certeiri 
fixed deposit reeoipts were issiuHl by 
deft, bank, upon its reconstruetioii 
under Joint Stock Cos. Arrangement 
Act, 1894, to persons who iiad deposll^'d 
money wit.li the iiank Ix^fore susiiension. 
At the time of issuing tlie, receipts no 
money passed between ( he liiink & the 
depositors, the receipts i icing given 
simply in substitution for tlie receipts 
issued by the old hank for similar 
amounts in the aggregate, hut payahb^ 
at diJTerent & later dates : — Held : these 
receipts were lialile t.o i>uy stamp duty. 

-A.-O. r. Aumtiialian Joint Stock 
Bank, Ltd. (1894), 15 N. S. W. L. B. 
240.— AUS. 

PART II. SECT. 3, SUB-SECT. 3. 

o. On winding up of l/ank.] — 7fc 
CoMMEuciAL Bank op Manitoba, Re, 
Claims for Interest on Debts 
I'RovED (1894), 10 Man. L. B. 187. — 

CAN. 

? . Rate of interest in aeeount stated 
"stoppel.] — Pltf. deposited money 
with defts., bankers, on Ang. 30, 1863. 
On Jan. 2, 1867, an account was 8(a(,ed 
& a balance found to lie due to pltf. 
consisting of the original dcfiosit & 
Interest at 6 per cent, jier annum. On 
Feb. 11, 1876, defts. proposed to pay 
pltf. such balance, together with interest 
on tht? original deposit at only 4 per 
cent, per annum ; — Held : defts. were 
estopped from disputing pltf.’s demand 
for interest at 6 per cent. — M akundi 
Kuarv. Balkisiien Das (1880), I. L. H 
3 All. 328.— IND. 

O 2 
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Secf. S. — Receipt of money on deposit account: Suh~ 
sect 3. Sect. 4 : Sub-sect, 1. ] 

loiter from the liquidator to the effect that the 
increased rate would be allowed : — Held : the un- 
communicated resolution was inoperative, & the 
liquidator had no power to make the bank liable 
for an increased rate of interest. — Re East of 
England Banking Co. (1868), 4 Ch. App. 14 ; 38 
L. J. Ch. 121 ; 19 L. T. 299 ; 17 W. K. 18, L.C. & 
L.JJ. 


Annotations: — CoDSd. Re Bank of South Australia, [1H951 

1 Ch. 57 S, C. A. ; Powell v. Lee (1908) 99 L. T. 284, D. C. 

Mentd. Re International Contract Co., Hughes* Claim 

(1872), L. R. 13 Ed. 623. 

416. Agreement as to rate of interest — Moratorium 
— Effect of agreement.] — l^ursuant to contracts 
between pltfs. & defts., w'ho were bankers, pltfs., 
in July, 19)4, deposited with defts. two sums of 
money, which were to bear* interest at agreed rates 
less than 6 per cent, per annum &. to be repayable 
on Aug. 14, 1914. Subsequently, on Aug. 6, 1914, 
a royal proclamation was made, which provided 
that such iiaymonts might be postjioned to a speci- 
fied date later than Aug. 14, 1914, & that payments 
so postponed should, “ if not otherwise carrying 
interest,” carry interest at the Bank of England 
rate current on Aug. 7, 1914, which proved to be 
(5 ].)er cent, per annum. Deft s. repaid the deposited 
sums on Oct. 31, 1914, befon* the period of post- 
ponement- had expired : — Held : (1 ) between Aug. 
14 &. Oct. 31, 1914, the deposits did not carry 
interest under the expre.ss contract above men- 
tioned, or any implied contract, or otherwise apart 
from the j) rod am at ion, b(*twecn those* dat(‘S they 
were “ not- otherwise carrying inter(‘st- ” within the 
IJioclamation ; (2) jiltfs. w’ere entitl(‘d to interest 
iqjon them between those dates at the rate of (> per 
cent, per annum. — Ooats (,T. k B.), Ltd. r. Direc- 
tion DP:R 1)|S('0NT() (iKSKLI.SC^TAFT (191()), 85 L. J. 
K. B. 973 ; 114 1.. T. 594 ; 32 T. L. B. 351, 0. A. 


Sect. 4. BANK-NOTES GENERALLY, BANKERS' 
DRAFTS, AND BANK POST BILLS. ETC. 

Bank of England notes, see Part I., ante. 

Sub-sect. 1. — Issue and Payment of Bank- 
notes. 

417. Issue of notes — Country bank — Death of part- 
ner — Right of surviving partner.] — Under Bank 


Chai'terAct, 1844 (c. 32), the right of a country bank 
to issue notes belongs beneficially, on the death 
of a partner, to the surviving partner. — Smith 
Everett (1859), 27 Beav. 446 ; 29 L. J. Ch. 236 ; 
34 L. T. O. S. 58 ; 5 Jur. N. S. 1332 ; 7 W. R. 605 ; 
54 E. R. 175. 

Annotations : — Mentd. Mollersh v. Keen (18G0), 28 Boav. 
463 ; Robertson v. Quidhngton (1860), 28 Beav. 629. 

418. Retained banker’s note — Interest payable — 
Whether express agreement necessary.] — Circum- 
stances may .show that interest is payable on a 
banker’.s note, which is retained, although there is 
no evidence of an express agreement to pay interest. 
— Jacomb V, Harwood (1751), 2 Ves. Sen. 265 ; 28 
E. R. 172. 

Annotations : — Mentd. Tancr v. Ivie (1752), Belt's Sup. 386 ; 
Hoare ?>. Contcneiii (1779), 1 Bro. C. C. 27 ; Furr v. 
Newman (1792), 4 Term Rep. 621 ; Dovayncs r. Noble, 
Sleeeli’s Case (1816), 1 Mer. 539 ; Kendall v, Hamilton 
(1878), .3 C. P. 1). 403, C. A. ; lie Hodgson, Beckett v 
Ramsdale (1885), 31 Ch. D. 177, C. A. 

419. Unstamped note — Admissibility in evidence. ] 

— ^An unstamped banker’s promissory note may bo 
given in evidence without any proof by the party 
tendering it that the bankers, by whom such m.)te 
was issu(.*d, have complied with those* rules which 
must be obs(*i’ved to enable* bankers to issue their 
notes unstamped. — K. r. Williams (1845), 5 L. T. 
O. S. 433. 

420. Loss of bank-note — Presumption of loss — 
Lapse of time.] — W. lost- a bearer note of delts. He 
informed tlH*m of the loss A: asked them to pay. 
They agreed t-o do so, if ho enU*red into a bond with 
sureti<*s to indemnify them. H(j never did so, but 
advertised bis loss A subsequently died. More tliaii 

years afterwards bis administratrix brought a 
bill insisting that there was a presumption of loss & 
t hat (lefts, wen* not- entitled to requini s(‘curity : — 
Held : i)1t-f. was not entitl(‘d to relief iu e(|uily. - 
Walmslky V. Child (1749), 1 Ves. S(*n. 311 ; 27 
E. H. 1070. 

Annotaiions Consd. Grunt r. Vaughan (1764), 1 W'm. HI, 

4 85. Mentd. Mossop v. Eadon (1810), !(> Vod. 430 ; 
Cockell \\ Bridgemaii (1841), 4 Beav. 499 Wright i\ 
Maidstone (1855), 1 K. & J. 701. 

421. Cut note — Loss of one half — Liability of 
bank.] — A traveller received a country bank-note 
in a provincial town, which he eut in t wo, &; sent 
the halve *s on dilTerent days by the post, address(*d 
to Ids employers in London. One half was stolen 
from the mail coach, A bis employers receiv(*d the 
other : — Held : they could not maintain an action 
against the makers of the note on i)roducing the 


PART II. SECT. 4, SUB-SECT. 1. 

417 i. Issue ijf nutcy— Llmifcd liahilily.] 
— CompaiiicH Act, 1890 (No. 1,074), h, 
102, indiculcH that the Legislature 
dcteriiiiru'd to allow bunking eon. to be 
rt'gistcred ^^^tb limited liability in re- 
Hpeet- ol their note iKsu<* ]irovided they 
were torined under Coini)aiiieK Slut., 
1804, but did not allow tliein to be 
r(*giBtered with limited liability in 
resp(‘et of their note ihHiu' if they^ wore 
existing eos. at the time ()f the pUKfiing 
of that Act, or were formed afterwards, 
but n(d under that Aet, & decided to 
take advantage of tlie autborily given 
to them to register under that Act. 

No banking co. formed under Com- 
panicH Act, 1890 (No. 1,074), has im- 
fimited liability in respect of Its note 
issue . — Re Coaimfroiat. Bank of Afh- 
TRALIA (1893), 19 V. L. R. 333.— A US. 

417 ii. Irish hank.] — Action 

agulitst the public olllccr of the Provincial 
Bank of Ireland for issuing notes in vio- 
lation of Bank of Ireland Acts. — NinioiR 
r. MuiutAY, 2 Ir. L. Roc. (let Ser.) 181, 
— IR. 

417 iii. .] — The ieeue of 

notes is not an essential characteristic 
of a banker as dohnod in the several 


Acts const i luting the banking Code of 
Irelund. — Davifs r. Kf.nnkdv (1868), 
17 W. H. 30.0.— IR. 

q. Rank note payable to hearer — 
Riyhfs of holder.] — Tin; holder of such u 
note may niaintuiu an action on it 
thouglj lie has no benellcial interest in 
it, & liolds it merely as the agent of the 
ow’iier for the purpose of demanding 
puymeiit. — A 14 .ISON r. Ckntral Bank 
( 1859), 4 All. 270. — CAN. 

r. Notes suppressed — I*uitino into 
circ^daiion retired notes.] — A partner in 
II joint stock co. the notes of wdiieh hav(^ 
been suppressed by 7 Will. 4, c. 13, 
having retired the notes wliich were in 
cireulation after the Ruppressiou, cannot 
put them into circulation again so as to 
bind tlie partnership. — H ai.l v. Buck 
( 1839), 1 Ont. Dig. 777.— CAN. 

420 i. TjOSS of bank-note — Rank re- 
strained from setting up loss as defence.] 
— In an action upon bank-noU^s made 
by defts., payable to bearer on demand 
at defts.’ offleo, & lost before action, the 
et- made an order, under Common Law 
Procedure Act, 1857, s. 53, restraining 
defts. from setting up as a defence the 
loss of such notes, upon indemnity 
given. — Austoalian Joint Stuck Bank 


V. Ouikntal Bank (1866), N. S. W. 
S. C. R. 129.— A US. 

420 ii. .] — Bankers, upon an 

indemnity being given, will be ivstrained 
from setting up the loss of a bank-note 
as a defence to an action upon the note. 
— M’Donnful V. Murray (1859), 9 
1. C. L. R. 495 : 5 Ir. Jm*. 19.- IR. 

420 iii, S, J*. JEFF12RSON V. UmTER 
Bank (1900), 34 I. L. T. 68.— IR. 

421 i. Cut note — Jmss of one htdf — 
J^iahility of hank.] — The several Bank 
Acts in force in 1828 contained no 
authority for the banks reijuiring tho 
atlidavits, which they w'ere in the habit 
of requiring, from persons claiming 
payment of half notes, viz., that the 
whole note was their property, & that the 
other half was lost or mislaid. — R. 
Rorke, 1 Ir. L. Rec. (Ist Ser.) 619. — 
IR. 

421 ii. Note cut nuili^ 

cioualy. 1 — A person having cut in two tho 
notes of tho bank, for more safe trans- 
mission (as he alleged), Sc one set of the 
halves having been stolen, the Ct. of 
Session found that tho bunk was not 
bound to pay on production of the other 
set of halves, although the value of tho 
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half of it which reached them safely, as the other 
half might have got inlo the hands of a fide 
holder for value. — Mayor Joiinsoy & Eaton 
(1813), 3 Camp. 324, N. P. 

Anrtotafions : — Re^d. DaviH v. Tunnicliff (18.18), 7 L. J. C. P. 

238. Mentd. Ilamuz v, Crowe (1847), 1 Exoli. 107. 

See^ alsOj No. 443, post, 

422. ^ .] — A bank is bound to pay 

on production of the half of a bank-note upon being 
indemnified by the holder. In an action agairi.st 
country bankers to recover the amount of certain 
of their notes the halves of which were lost in 
transmission through the post, pltfs. applied for 
an order that, upon giving an indemnity, (lefts, 
might be re.straimul frcjrn setting up the lo.s.s of the 
not (‘s as a dehmee. The order having been granted : 
— -SrmhJr : d(*fts. would have been liable to pay 
without an indemnity, .as any person taking a hali- 
note would take it with notice. — llBrnMAYNE v, 
Buuton, Lloyd A Co. (IHbO), 2 L. T. 324. 

423. Bank promissory note payable to bearer — 
Evidence of money had & received.] -The production 
of a b.ank promiss(wy noto, though it- be payable to 
A. or b(‘arer, is primd facir evidtmee, in an action 
against- t he bank<*r, of uiomw had receiv(‘d by him 
for the use of idtf. — K khk v. Jamios (1835), 1 Gale, 
21 . 

424. Presentment for payment — Stoppage after 
cancellation — Subsequent renewai.] — IMtf., who 
k<‘pl c.ash wit h t-lie iiank, on Saturday left a n(.>tc for 
£50 on ( A Co. On Monde, y t h<i bank gave it to t he 
runner, who left it- at C. A- Co.’s in tln^ nujrning, 
wh('re they canccdlc'd the note, but when he called 
in tlie afternoon for the inornw according to his 
usual practice, ho found C. C’o. had stopped pay- 
nuMit, whereupon he took a new note of the same 
tenor tk date: — Held: it would be dangerous to 
suHVr fxM'sons to deal with notes in such uiann<*r, ^- 
th(' jury should only find the value of the note when 
cancflled. — IT AWARD v. Hank of England (1723), 
1 SI ra. 550 ; J).3 E. K. (U)3. 

425. Note payable at particular place.] — A 

piomissory note of (lefts., who Wiuv* ha7ik(T.s, pro- 
mising to pay so much at their banking house at- W., 
re(piires a demand of payment there', in onh'r to 
give' tlie hohh'r a cause of action if it be not. p.aid, — 
Smtndfr.son V, Howes (1811), 14 East, 500 ; 104 
E. H. ' 

AnnahiHovs : — Expld. But-te^rwort-h r. Le Dospenoer (1811), 

3 M. & S. 150 Consd. Rowe^ Younj^ (1820), 2 BU. 391, 

11. L. Befd. Gi])b V. Mathcjr (i832), 8 Bins:. 214. Ex. Oh. 


426. S, P. Dickinson v, Bowes (1812), 16 East, 
110; 104 E.R. 1030. 

Annotations: — Consd. Rowo v. Young (1820), 2 Bll. 391, 
H. L. Mentd. Longrridgo v. Brewer (1823), 7 Moore, C. P 

427. Note payable at two places — Option of 

holder.] — The K. Bank issued a note payable at 
their b.anking house at M. & at R. & Co.’s in Lon- 
don. Pltfs., bankers at T., changed the note for 
deft, on Mar. 5, A sent it to liondon in the evening. 
On the Otli it was presented at R. & Co.’s, who 
.stopped paynu'nt on that day, k, disiionoured. The 
M. Hank, which had issued the note, paid the whole 
of the 5th <fc stopped on the Oth : — Held : pltfs. had 
an option to pr(*s(‘nt the note at- either place k were 
entitled to recover its aTiiount from deft. — Beech- 
ing r. Gower (1816), Holt, N. P. 313. 

AnnoUtiions : — Consd. CamidKo v. Allonl)y (1827), G B. & C. 
373. Befd. Bailoy v. Bodtiiihaiii (1SG4), IG (\ B. N. S. 
288. Mentd. Firth v. Brooks (18G1), 4 L. T. 4G7. 

428. Interest on notes — Failure of bank — Neces- 
sity of demanding payment.] — The stopping pay- 
ment by a bank. whi(di issues notes payable on 
demand, does not ])reclu(l«? the lu'cessity of demand- 
ing payiiu'nt- in older lliat- inti'rest may be payable 
undc'r Civil Procedure Act, 1S33 (c. 42), s. 28 . — Ke 

HE H\nking Va>. (1867), L. R. 4 Eq. 
250 ; 36 L. J. Ch. 806 ; 17 L. T. 58 ; 15 W. R. 
1056. 

y/anoff/Ooiw; .‘—-Mentd. East of Enprland Banking Co. 
(l.H(;8), L. R. G E(i. 3G8 ; Hr. Inl-oruatitniai (NnitracX Co., 
Hughos* (Miilm (1872), L. R. 13 Eq. G23 ; VVliittingstali 
r. Grover (188(>), 55 L. T. 213. 

429. — .]— In the voluntary winding 

up of a bank (all d(‘bts having bei'ii paid in full), 
the holders of the bank’s notes yiayable at a parti- 
cular place k curn'nl at ilie t ime (jf stoppage were 
allowed interest at 5 p(*r c('nt. pet* annum from the 
dat-es of t-h© claims made by them respectively to 
the liquidator. The notes had not br‘(‘ri urtiviously 
present ed for 7)ayrrient : — IlrJd : th<' holdors W(3re 
not (Uit it Icxi to int-ere.st from t he date of t iie stoppage 
of the hank, on the ground that- it did not/ iVMnh'r 
a demand for ])ayment unnecf'ssary . — Re East of 
England Banking Co. (1868), 4 f!h. App. 14 ; .38 
L. J. Ch. 121 ; 19 L. T. 299 ; 17 W. R. IS, L.C. k 

L..TJ. 

Annotations : — Mentd. Hr Inlornal-iomil Contract Co., 
Hughes' Claim (IH?"* R. 13 Eq. G23 ; Re Bank of 

South AuHtraiia, f189aj 1 Cli. 578, C. A. ; Powell v. Leo 
(1908), 99 L. T. 284. 


«tanii> & cljargcH for Issuing now notes 
wore ofTerod, & Hocnrily agaiu.st any 
dernund being made for the lost halves. 
The Hons<i of Lords reversed the judg- 
ment-, & remitted to allow a proof of 
an averment that the notes had been 
eiit malicionsly & designedly to injure 
the ])ank. — Maijkrlkv v. Bank of 
Scotland (1825), 1 Wils. & S. 10.— 
SCOT. 

s. Amtilgamaiion of hanks.] — The 
E. Bank having become amalgamated 
with the C. Banking Co. : — Held : tlie 
C. Banking Co. were not entitled to issue 
notes or bills thereafter at places whore 
the E. Bank had (jarrled on business, 
under the licences which had been 
previously held by that bank, but wore 
bound to take out annual llcsenoes. — 
Cja'dksdalk Banking Co. t?. Lord 
Advoc ate (1860), 22 Dunl. (Ct. of 8ess.) 
«21 ; 32 Sc. Jur. 234.— SCOT. 

t* Licence taken out hy mistake — 
Repayment of duty .] — The N. Bank had 
in 1844 a licence in force applicjable to 
the town of (4. In 1871 the bank 
opened a branch at S., & took out a 
separate licence. By an Act passed 
in 1872 S. was included la the inunicipal 
boundary of Q., but the bank by In- 
advortencM) continued to take out a 


lieence & pay duty in respect o' S. till 
1 890. In tliat year they claimod repay- 
ment of the duties so paid, in respect 
that., S. having been since 1872 included 
in G., such licence was unneoessary, 
& f-ho duty had been paid in error ; — 
He.ld : tlic liccneo duty could not be 
recovered unless the application for 
relief was made witliin six months after 
tlie date of the licence. iHetnJtde : the 
hank, having annually applied for a 
licence, & paid a duty, while it might 
have ascertained that it was unnecessary 
had any inquiry been made, was barred 
from recovering. — National Bank op 
Scotland v. Lord Advocate (1892), 
30 Sc. L. R. 579.— SCOT. 

u. Return of notes — Act of Cape 
Colony {No. 6 of 1864),! — Applt. bank, 
which had a branch within the province 
of Griqualand West, put In circulation 
there notes Issued by the bank in the 
colony payable In the colony, but did 
not issue any notes payable in the 
province : — Held : the bank not liable, 
under the above Act, to make any 
return to resp., the treasurer of the 
province, or to pay duty on the notes 
put into circulation by its branch. 

Although by 8. 10 of the Act banks 
of issue liable to make the return pro- 


scribed by the Act must inolndo within 
such return such notes also as they have 
pul into eirculal-ion, yet hanks which, 
not issuing any notes purporting to bo 
locally issnod, & not liable to make a 
return, put into circulation within the 
province their own notes, issued else- 
where, arc not in respect thereof liable 
to the duty imposed by the Act. — 
Oriental Bank Oorpn. r. Wriort 
(1880), 5 Ai>p. Cas. 842 ; 50 L. J. P. C 
1 43 L. T. 177, V. C.— S. AF. 

w. .] — A hank consisted 

of a head oftlco & several branches, 
some of which as well as the head offl(jo 
issued notes: — Held: (1) by the true 
construction of the above Act a return 
of notes in circulation or out><tandlng 
need not include bank notes, whether 
issued by the head or branch offloo, 
which at the date of such rotnrn were in 
possession of any office o' the bank ; 
(2) s. 9 mertdy directed the mode of 
making the returns, 8c did not enlarge 
the basis of returns, nor treat every 
office of issue as, for the purposes of the 
Act, a separate & independent bank. — 
Bank op Africa, Ltd. v. Colonial 
Government (1888), 13 App. Cas. 216 : 
57 L. J. P. C. 66 ; 58 L. T. 427 * 4 
T. L. R. 291 P, 0.-^8. AF. 
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Sect 4. — Bankmoies generally^ hankers' drafts^ and 
hank post hills, etc. : S u h~8ect_2 .] 

Sub-sect. 2. — Payment of Debts and Liabilities 
BY Bank and other Notes. 

430. Tender of country bank-note — Objection to 
amount — Waiver of objection to vaiidity.] — Pltf. 

sued for a debt of £40, but was not ablt‘ to prove a 
debt of more than £10. Deft, pleaded a tender of 
£10, & proved a tender to pltf. of a £10 Liverpool 
Bank bill of exchange, which pltf. refused, insist- 
ing on being paid the whole of his debt : — Held : a 
bank-note was no tender, if objected to by the credi- 
tor, but i^ltf. having originally objected, not f)n 
account of the form in which it was made, but 
because it was not sulVicient to cover his demand, 
was precluded from afterwards objecting to the 
validity of the tender. — Lockyer v, Jones (1790), 
Peake, 239, n. 

Anruitaiions : — Consd. Pol^rluHS v. Oliver (IS.'ll), 2 Or. & J. 
If). Mentd. Fiueli v. Brook (1834), 1 Biiif?. N. C. 253. 

431 . • ] — A t.en der in country bank- 
notes is good if not objected tc) at the time on 
account of the form, but refused by reason of the 
amount. — P oloi.ahs r. Oliver (1<S31), 2 Cr. & J. 
15 ; 2 Tyr. 89 ; 1 L. J. Ex. 5 ; 149 E. B. 7. 

Annotation : — Refd. lie Farley, Ex p. Danka (1852), 1 W. R. 
57, L.JJ 

432. Right of bank to refuse own notes in 

payment.] — Scmhlc . : a banker may refuse to re- 
ceive his own notes in payimmt.— roR.‘=?TER v. Wil- 
son (184.3), 12 M. cV: W. 191 ; 13 L. J. Ex. 209 ; 152 
E. It. 1105. 

Annotations: — Mentd. Boddington v. Castclli (1853), 15 
.liir. 781, Ex. Ch. ; Campunari v. Woodburn (1854), 17 
C. B. 400 ; Jte DavioH, Ex p. (3i*land (1807), 2 C’h. App. 
808, L..1. ; Tie Duckworth, Exp. Coo]>cr (1807), 15 W. It. 
303 ; lie TniKt-I)<‘c<l, Ex p, Cooper (1807), 15 L. T. 037 ; 
Bailey v. Finch (1871), L. It. 7 Q. B. 34. 

433. Payment — Difference between payment for 
present vaiue & for pre-existing debt.]- If a man 

contract for goods, after carrying them away give 
the st'ller a goldsmith’s note for the money, it does 
not amount to a pa>’menl ; but if it were given at 
tlie ver^y lime of the contract, it would be primd 
facie evidence that it was t aken in pavnient- (lloi.T, 
C.J.).— Anon. (1700), 12 Mod. Rep. 408 ; 88 E. R. 
1114. 

434. Laches.] — Tf a nolo bo given in 

payment for value received at the time, tiio pay- 
ment is complete ; but when a note is t aken for a 
pre-existing debt payment, is conditional upon its 
being met, unlcvss the creditor by his laches makes 
tlie riot(* his own. — W'ard i». Evans (1703), 2 Ld. 
Raym. 928: ] Com. 138; 0 Mod. Rep. 30; 12 
Mod. Rep. 521 ; 2 Salk. 442 ; 3 Salk. 118 ; Holt, 
K. B. 120; 92 E. R. 120. 

Annotation,^ ;~Apprvd. Thorold r. Smith (170(5), lIoH, K. B. 
402. Refd. Smith Wilson (1738), Aridr. 187 : Tatlo(;k 
1 ’. Harris (1780), 3 Term Bcp. 174. Mentd. Nickson v. 
Brolmn (1713), 10 Mod. Rep. 100 ; (Irant i\ Vaughan 
(1764), 3 Burr. 1516; Hennings v. Rothschild (1827), 4 
Bing. 315 ; Nieholl r. Tliomas (1850), 2 Rob. Keel. 157. 

435. Sale of goods — Failure of bank.] — A. 

agreed to buy some plat e of B. A. at the time of the 
agreement paid tlu‘ pi*ic(i of the goods in country 
bank-notes. 3’lKi bank was closed for the day at the 


time of payment & never opened again. B. having 
refused to deliver the goods to A. without payment 
of the price, as the notes given were worthless, A. 
sued in trover for the goods ; — Held : if the seller 
of goods took notes for them without agreeing to 
run the risk of the notes being paid, & the notes 
turned out to be worth nothing, this would not be 
considered as payment. — Owenson v* Morse 
(1790), 7 Term Rep. 64 ; 101 E. R. 856. 

Annotation: — Refd. Dutton v. Solomonson (1803), 3 Bos. & 

P. 582. 

436. Notes held by bank’s creditor — Failure 

of bank — Whether creditor’s debt extinguished.] — 

Bankers’ not es payable on demand, held by a credi- 
tor of the bankers, if not sufliciont before'demand 
made to constitute a good petitioning creditor’s 
debt, do not extinguish the prior debt du<^ from the 
bankers. — Simpson v, Sikes (1817), 6 M. & S. 295 ; 
105 E. R. 1253. 

437. Failure of bank — Laches.] — Abankei ’s 

note for £500 was paid to pltf. after dinner, who 
sent it the next morning at. nine*, when the bank(*r 
had stopped payment ; — Held : there was no 
laches in pltf., so as to fix tlie loss on him, iV) in all 
such cases there rr\ust. be a r(*asonahle t inu^ allowed, 
consistent with the nature of circulating paper 
credit. — Fleti^her r. Sandys (1746), 2 Stra. 1248 ; 
93E. R. 1161. 

438. .] — Deft., being previously 

indebted to pltf., paiel to him the; debt in country 
bank-notes on a Friday, s(‘ver«'il liours before the 
post went out. Pltf. transmitted them, cut in 
lialves, partly by a coach on SaUirday Sc partly by 
Sunday night’s post, & both parts arrived in Lon- 
elon on Monday, & were; pr(‘se‘nt<‘d for paym<*nt Sc 
dishonoured on the; ’Puesday : — Held : (1 ) the true 
rule was, that a party, in order to avoid lach(‘S, 
mu.st give notice by the* n<‘xt day’s jie^st, A' iK)t by 
the next po.ssihle peist ; (2) pltf., in so transmitt ing 
the notes, althougli semie deday was oaus(‘d, had 
hee^n guilty of no laches. Sc might consid<*t* t l\<‘m as 
no payment, Sc r(*cov(‘r for the original debt. — 
Williams v. Smith (1819), 2 B. Sc Aid. 406 ; 196 
E. R. 447. 

Annotation: — Refd. Prideaux r. CriddJc (18G9), 10 B. & S. 

515. 

439. Payment to servant.] 

servant received on he*half of liis mastej*, in pay- 
m(*nt of goods sold, country bank-note's at one^ 
o’clock on a Friday aft<*t*rK)on, Sc- paiel them to his 
Tnaste*r after heinking houi*s on Saturday evenirig, 
BetwfH'n thrf*o Sc four in the afternoon (_)f Saturday, 
the hank stop]>od payment : — Held: tlu* st'rvant 
could not be ie](*ntified with tlie master, Sc< the^ 
master was not guilly of lache*s in not pr(*s(*nt ing 
the notes before* the; h.ank stopp(*elon the Saturday, 
— James v, IIolditcii (1826), 8 Dow. Rv. K. B. 
40. 

440. Notes not circulated or pre- 

sented.]— (loods w(‘re* sold at Y. iu the* mejrning of 
De*c. 10, 1825, Si- on the same day, at thre^e o’cleeck 
in the afternoon, the vendee* de*Iive‘red io the vem- 
dor, as Sc for a payment f)f tlie price, certaiii ])ro- 
missory note's of the hank of D. Sc Ce^. at. II., payable? 
on demand to heaivr. ] ). & Ce). ste)pped pa5nnenit on 
the same day at e.*l(*ven o’clock in the morning, & 


PART II. SECT. 4, SUB-SECT. 2. 

y. Payment — Failure of hank — Sale 
of land 7nortgnged to hank.] — Lands, 
Hul)j(3(;t to ti ni1«e. to tho bank for rrioro 
than tho value; thereof, W(;re solel, & 
the bunk, before becoming insolvent, 
assented to tlio sale & received the first 
instalment of the; pnrehase money. By 
the trust deed, which the hank executed 
on becoming insolvent, it was made the 
duty of the liank trustees to ae;eepl. in 
payment & liquidation of any debt due 
to the estate tlie notes or bills of tho 


bank : — field : as tbo money was 
coming to ttie bank, the truKtecs were 
bound to accept payment in tiie noU;s 
of the bank at par. — Bank op ITi*i*ku 
Canada Tiutstees v. Canadian Navi- 
gation Co. (1869), 10 Gr. 479. — CAN. 

437 i. Lnehes .] — A person 

receiving bank notes In payment of 
I>roTM;rty, or in excliango for cash, or 
on deposit to tho credit of t-bo payer, 
has the right, in case of failure of the 
bank, to return tho notes, if ho does so 
within a proper time after receipt. — 


Conn MEUonANTS Bank op Canada 
(1879), 30 C. P. 380.— CAN. 

a. By uncertified notes.] — A 

debtor of tho late pretended XT. Bank 
at K. having called upon tluj bank 
comrs. to arbitrate under 10 Goo. 4, e. 7, 
an award Avas made for <£900, to be paid 
in r>oles & other securities of the bank r 
‘—Held : debtor had a right to pay in 
notes for which no eertltleates had been 
IssucmI pursuant to tho Act. — Dai, ton 
McNideu (1856), 5 Gr. 501.— CAN. 
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noycr afterwards resumed their payments, but 
neither of the parties knew of the stoppage or of 
the insolvency of I). & Co. The vendor never 
circulated the notes, or presented them to the 
hankers for payment, but on the 17th he required 
the vendee to take back the notes Sc to pay him 
the amount, which the latter refused : — Held : the 
vendor of the goods was guilty of laches, & had 
thereby made the notes his own, <fe they operated 
as a satisfact ion of the debt. — Caivtiuge v. Allenby 
(1S27), 6 B. C. HTS ; 0 Dow. & Kv. K. B. 31)1 ; 5 
L. .T. O. S. K. B. 95 ; 108 E. R. 489. 

Annotations .‘—Consd. Tumor r. Stones (1843) 1 Dow. 8c L. 

122. Distd. Kobson v. Oliver (1847), 10 Q. D. 704. Apld. 

Lichfield. Union Ordns. v. Greene (18;)7), 1 H. & N. 884. 

Distd. Tweeds 8c County Hank v. \Valk<u* (1883), 11 Q. 11. D. 

84. Reid. Hoprers r. Lanjrford (18;i;i), 1 (’r. 8c. M. 037 ; 

Timmins v. Gibbins (18.')2), 18 i). B. 722. Mentd. Smith v. 

Mercer (18G7), L. R. 3 Exeh. .'ll. 

441. Notice. ]~ Tn an action for 
tlu‘ price of gooejs sold, diM’t. i)9‘aded that lie gave 
to pltf. note.s of L. (V)., which pltf. acceptcci on 
aceourd of tle‘ debt, S: that plt-f. did not present 
th(‘rn within .a reasonable t inn*. Replication that on 
the day before* lh<* transfer of the notes, <fc without 
the knowI(Hlg(‘ of pltf., L. Sc ('O. became bkpt. Sc 
unable to pay th(‘ notes, t hat- afterwards, Sc before a 
reasonable t itiie for pr(*se.!it nu'nt had elapsed, pltf. 
discoveiM'd tin*, bkpey., Sc within a roasonabhi time 
after sueli discovery he gave deft. notie(‘ of the fact, 
A olleiHul to return the notes: — Held: pltf. was 
only bound to giv(‘ such not ice witliin a reasonable 
time after he acquiri'd the knowledg(*. Sc. not 
n('e<*ssarily befori* tlu' t‘X]>ira1ion of a reasonable 
time for pr(‘S(‘nting the notes for paynnuit. — Ron- 
so\ V. Ot.ivi:r (1847), 10 B. 704 ; ‘lO L. J. (|. B. 
437 ; 9 L. T. (). S. B)7 ; 11 Jur. 1050; 110 E. R. 
208. 

442. Notes treated as cash — Position of 

surety.] — The treasurer to th(' guardians of the L, 
Union was a banker, one of the duties prescribed 
by the ordiU’s of the poor law comrs. was to pay out 
of tlie money for the time being in his hands, b(*- 
longing to the guardians, all orders for moru'y jU’o- 
perly drawn upon him. Ofi Eriday several orders 
of the guardians were pres('nt(‘d by their clerk at 
the treasur(*r’s bank, A paid jiartly in £5 bank-notes 
of the bank. At about eleven o’clock in the nmrn- 
ifjg of the following Monday otlier ord<'rs of the 
guardians were pn‘sented by their ch'rk, paid 
partly in £200 of similar bank-notes. Sc a common 
banker’s draft upon bankers in London was re- 
<;<‘ived in exchange for a draft by the guardians in 
favour of p(*rsons in London. At three o’clock in 
t h(i afternoon (d tlie same Monday the bank stopped 
payment , Sc. on tin* following day the treasurer was 
declared a bkpt. At the time tlie orders were pre- 
sented the treasurer had in his liands money of tin* 
guardians sullicituit to mef*t them. At- the time 
the bank stopped payment the guardians had in 
tiudr hands £95 of the notes T*eceived on t-lu* Eriday, 
Sc the £200 received <»n the Monday ; the, draft on 
Ijondon w.as returned dishonoured. The guardians 
brought an action against the surety of the 
treasurer to recover these amounts ; — Held : t he 
surety was not- liable, because (1) as to the notes 
received on Eriday, the guardians by keeping them 
in their hands over the Saturday had elected con- 
clusively to treat them as payment; (2) as to the 
notes received on Monday (as well as those of 
Friday) by receiving notes, <fe as to the draft upon 
London by receiving the draft, when they might 
have demanded cash, they had satisfied the obliga- 
tion of the suretv. — Ltciiftei.t) Union Guardians 
V. Greene (1857), 1 H. iSr N. 884 ; 2fi L. J. Ex. 
140 ; 28 L. T. O. S. 371 ; 21 .T. P. 198 ; 3 .Tur. N. S. 
247 ; 5 W. R. 370 ; L5(*> E. R. 14.59. 

443. Conditional payment — Halved notes sent by 
post — Sender demanding return.] — Pltf., having 


entered into a contract for a partnership with W., 
Sc having agreed with W. to discharge a debt due 
from him to deft., sent the halves of two bank-notes 
in a letter to deft. Deft, wrot-e that, on receipt of 
the second half, he would send a stamped acknow- 
ledgment. The arrangement with W. afterwards 
went off. Sc pltf. required deft, to return the half- 
notes : — Held : the pmperty in the balf-nott\s had 
not })assed t-o deft., as there was a mere inchoate Sc 
conditional payment to be completed on the arrival 
of the otlier halves. Sc neither x)lt-f. nor d<‘ft. in- 
tended that the half-notes should be treated as 
payment or half-payment of W.’s debt.- -S.MiTri 
Mundy (18fi0), 3 E. Sc Ph 22 ; 29 L. J. Q. B. 172 ; 
2 L. T. 373 ; 0 Jur. N. 8. 977 ; 8 W. R. 591 ; 121 
Fj. R. 352. 

Bank of England notes, generally, see Part 1., 
anie, 

444. Payment of notes Into bank — Credit given by 
paying bank — Failure of paying bank — Rights of 
customer.] — A. on Mar. 18, 1824, paid into the T. 
country bank a quantity of notes of a bank at D., 
to boar interest from tliat day. The T. bankem 
sent (he not(*s early ou the following morning to tlio 
I). Bank. Upon the recei pt of them there the 
latter, .according to their usual course of dealing 
wil-b (he T. bankers, gave them crculit in account 
for the amount of th(^ notes. Th(‘, course of business 
between the two banks was that if the T. Bank re- 
ceived no(.es of the 1). Bank in (he coui'se of the day, 

( hey s(‘nt th(*. notes on the following morning to tin? 
D. Bank. If the D. Bank received notes of the T. 
Bank, they, al- (he close of the business of the day, 
s(*nt them to th(^ T. Bank. If the balance of 1-he 
day was in favour of eitlu'r bank, the amoimt- was 
paid by a bill upon (heir p^speotive a-gents in Tjoti- 
don. The, D. Bank continued to pay their no(-es 
until tlie evening of the 19th : — Held : as between 
A. Sc (he ’P. bankers, the (aking i>f (;r(‘dit in accoun(- 
for the amount of the D. notes was equivalent to 
paymenl. to the T. bankers. Sc A. was entitled to 
recover th(‘ .amount fi*om them. — G iltard ?>. Wisi«: 
(1820), 5 B. A' O. 134 ; 7 Dow. Sc Ry. 1C. B. 523 ; 4 
L. ,T. O. S. K. B. 88 ; 108 E. R. 49.' 

Amiotaiion : — Mentd. Atkinw v. Owen (1831), 2 Ad. 8c El. 35. 

445. Acceptance as money worth — Failure 

of paying bank — Notice of dishonour to customer.] 

— PK.f. deposi(ed with defts., a hanking co., £80, 
consist ing partly of certain notes of .a count ry b.ank, 
payabl(» eit^hor at that bank or in London, Sic repre- 
senting £05. The co. g.ave a r(‘C(*i I't- .as follows : — 
“ Received of W. £80, for which we .an' accountable. 
£80, at £3 per cent-, interest-, with fonrtc'en days’ 
notice.” Th(* c-o. sent the nnt(*s, on the s.ame d.ay, 
to their agents in London, who presented tluMii on 
the following day, when they W(*r(* dislumoured. 
The agents sent them b.ack by th.at (‘V(*ning’s post 
to the co., who, on the following day, g;i,ve notice of 
dishonour to pltf. A, on pltf.’s giving fourteen days’ 
notice of withdrawal, tenderc'd the not-cs b.ack, 
which pltf. refused. The go. refus(*d to pay t-ho 
amount of the notes. The country b.ank, which was 
about five miles fi*om the olfice of the co., had 
stopped payment from the chise of thf* d.ay on 
which the notes were deposited, but neither party 
.at the time of the deposit was aw.are of the b.ank 
being about to stop payment : — Held : pltf. could 
not recover the .amount of the notc«i« from the co., 
either as monc'y hmt or as money hn-d received. — • 
Timmins r. Gtbrixs (1852), IS Q. B. 722 : 21 L. .T. 
Q, B. 403 ; 19 L, T. O. S. 181 ; 17 Jur. 378 ; 118 
E. R. 273. 

Annotation : — Apld. Woodland r. Foar (1857), 7 E. & B. 

519. 

446. Presentment excused — Bank abandoning 
place of business.] — Seynhle : if bankers, who have 
become insolvent, shut up Sc abandon their shop, 
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Sect 4. — Bank-noies generally^ hankers' drafiSy and 
hank 'post hillsy etc. : Suh-secis* 2, 3 4. Sect. 5 : 

Suh-scct. 1.1 

that is ovidonce of a declaration to all the world of 
their refusal lo pay their note.s there, presents 
ment for payment, t-houj?h otherwise necessary, is 
dispensed with. — Howe v. Bowes (1812), 1(1 East, 
112 ; 104 E. B. 1031 ; revsd. on other grounds, suh 
noni. Bowes v. Howe (1813), 5 Taunt. 30. 

Annotations: — Consd. Turner v. Stones (IH4IO. 1 Dow. & L. 
122; Rc Apra linnk, Kx j). Tondenr (1S(57), h. 11. 5 Eq. 
160 ; Jie EukI of Enf?l«n<l iiankiiu? Co. (1S6H), L. Jl. 6 Kq. 
308. Refd. OOSHC r. Smith (18i:i), 1 M. & S. 545 ; Jtowe 
r. Yoimtr (1820), 2 Dli. 391, 11. L.; Sands t\ Clarke (1849), 
8 C. B. 751. 


447. Bank suspending payment. ] — Whore a 

bank has susjiended it s paynnqits, Af not<»s oF such 
hank have been prompt ly rel urned or t-€*nder(‘d back 
to the, party from whom they were received, the 
want of presentment at the bank is no defence to an 
action for money liad received brought to r(‘Cov(‘r 
the amount of the notes.- v. Stone.s 

(1843), 1 Dow. it L. 122 ; 12 E. J. Q. B. 303 ; 7 
Jur. 745. 

AntwfatioihS : — Distd. Sands r. Clarke (ISt9), 8 C. B. 751. 

Refd. Iiol»flon r. Oliver (1847), 11 Jur. 1056 ; Tiinniins r. 

Uihbons (185:1), 19 L. T. (). S. 181. 


448. Changing notes - No return or presentment — 
Recovery of amount.] — On Nov. 23 country bank- 
notes were paid by A., a purchaser of goods, to B., 
the vendor. On th(‘ 2Hth B. riqpiested A.’s shoi)- 
man as a favour to ('xchange tlu* notA‘s foi- money, it 
rec(‘ived th(‘ amount accorclingly. The bank, wliich 
was situat(‘d at a cousid<‘rable distance fi'om th<‘ 
place where the shopman gave th(‘ money, had 
.stopped paying two hours Indore A. heard of it/ 
onthe2hth, A: on t he 30th he wrote to B. to inform 
him of the event , Ac that B. was to be liahl<‘ tor the 
notes, but did not tender tliem to liim tlien or for 
some days after, nor weri* th(‘y ev(T pr<‘s(‘nted at 
the bank : — Held : A. should liave ret urned them 
to B. without d(‘lay, or present ed them lit t he bank 
as holder, A having dnn(‘ neither, he could not re- 
covcT the amount irom B. UocERs v. Langford 
(1833), 1 Dr. A: IM. 037 ; 3 Tyr. 051 ; 119 E. K. .555. 


Annotations : Consd. Tumor v. Slono.s (181:J), 1 Dow. & L. 
122. Refd. Bol.siui r. Olivor (1817), 10 Q. B. 701; Re 
East, of Eiifflaud Hankine: Co, (1868), L, II. 6 Kq. 3G8. 


449. Notice & tender but no present- 

ment — Recovery of amount.]— Where a bank tiavi? 
suspended their ]>aymeiits. & notes of .such bank 
liavo been promptly return(*d or tendered back to 
the party from whom they w iq'c* rec<dvc'd. the want 
of presentment at the bank is no defence to an act ion 
for money bail & received hrmiglit. to recover tlie 
amount of the, notes. Didt., aftei* banking hours tm 
Saturday, sent a £5 note of P.’s Bank to tb<* i)ublic- 
houso of pltf. rofjuesting change, which was given 
in money. On IVIonday morning the bank was open 
for two hours, but no payments were made, k a 
placard held before the door intimated that/ they 
had suspended payment. Early on tin; same day 
pltf. sent back the not e requostingtobav<* the money 
returned, which d(‘ft. promised, but on Wedne.sday 
refused. An action was brought to recover the 
money, when the jury found that (1) the bank 
stopped payment on Saturday ; (2) t he note would 
not have been paid if present'd on Monday, & (3) in 
fact “it was not presented’’: — Held: (1) pltf. 
had done all he was bound to do ; (2) where a pre- 
sentment on the bank could not reasonably be 
expected to produce payment, the material obliga- 
tion was to give notice promptly &. to tender baK^k 
the note to the party from whom he received it, as 
that enabled that party not merely to present it at 
the bank, but to have recourse to the former holder 
if he himself should have so dealt with t/he note 
while he held it, as to have preser\^ed any rights 


against such holder. — Turner v. Stones (1843), 1 
Dow. Ac L. 122 ; 12 L. J. Q. B. 303 ; 7 Jur. 745. 

Annotations: — Distd. Saiifis r. Clarko (1849), 8 C. B. 751. 

Refd. Robson v. Olivor (1817), 11 Jur. 1056 ; Timmins v. 

Gibbons (1853), 19 L. T. O. S. 181. 

450 . Servant’s disregard of instructions 

— Liability of master.] — A master sent his clerk 
with a note drawn upon a banker, with orders to 
obtain bank bills or money from the banker, but to 
save himself trouble tlie clerk went to B. Ac prevailed 
upon B. to give him a bank bill for the note, Ac the 
clerk, in pursuarice of his master’s instructions, then 
invested the bill in exchequer notes. The master 
did not know that his instructions had not been 
followed. ’Phe banker failed: — Held: the master 
was liable to B. for the loss. — N igkson v. Brohan 
( 1712), 10 Mod. Bep. 109 ; 88 E. B. 019. 

ScCy generally y Master Ac Servant. 


Sttb-sect. 3. — Bankers’ Drat<^s and Bank Post 

JilLbS, lOTC. 


451. Tender - Objection to amount — Waiver of ob- 
jection to validity. ) — A tender in bank post hills, if 
only objected to in rc^spect of 1 ht‘ aTnount, is good. — 
Tilky V. OouRTiKR (1817), 2 (’r. Ac J. 10, n.; 149 
E. B. 7. 


Annotation 

15. 


; — Apprvd. Polglass v. Olivor (1831), 2 Cr. & J. 

* 


452. Lost bill - Cashed negligently for stranger - 
Exercise of reasonable diligence.]— I )(‘fts.. bankers 
at Brighl/on, cashed a £199 bank post bill for a 
stranger, having only iiujuin'd his name Ac ad<lr(.‘ss 
(which Iu‘ wroti* in an illiterate hand on the bill A: 
which prov(‘d to b(‘ fictitious) A whi(h(*r he was 
going. The bill had been lost by pltf. in London. 
In an action of t.rov(‘r d(‘f1s. contimded pltf. had not 
used diligence in making known 1h«‘ loss, A that t in* 
bill having htuqi r(‘ei‘iv(‘d by d(‘fts. in the ordinary 
cours(‘ of their business, in circumst-anci's not- ciilcu- 
lated to excite suspicion, t ht^y wer(‘ not liabh^ to the 
rt‘al owner for t he amount : — Held : (1) deft/S. were 
liable, as they did not ex(‘rciso reasonable caution in 
taking it : (2) the want- of caution by the person 
who lost the note did not preclude him from reco veer- 
ing against another who had b(‘(*ii guilty of negli- 
gence in taking it , A the kind of notice to bo given 
<It‘pend(?d on t-be manner of the loss. — Strange r. 
WiGNEY (1830), 6 Ihng. 077 ; 1.. A Welsh. 337 ; 4 
Moo. A P. 479 ; 130 JL B-. 1412. 


Annotation : — Distd. 7^e Bonlley, Exp. Vere (1835), 4 Doac. & 
Oh. 295. 


453. Draft treated as cash — Mercantile usage.] — 

Pltf.’s attorney wrote to deft, requesting the remit- 
tance of a debt-, A 13/?. 4d. for the attorney’s costs. 
Deft, sent- a banker’s draft for the amount of the 
debt, but took no notice of tlie at/l orney’s charges. 
The attorney kept the draft : — Held : the evidence 
was suflicient to suppoi’t- a pk'a of payment. 

The bank(^r’s draft by mercantile usage is money 
(Martin, B.). — Caine v. (V)ijlton (1803), 1 H. A 0. 
704 ; 1 New Hep. 285 ; 32 L. J. Ex. 07 ; 7 L. T. 
030 ; 1 1 W. B. 239 ; 158 E. B. 1092. 

454. Draft on head office — Right to treat as bill or 
cheque.] — A draft drawn by a country branch on 
the head oiTice cannot be treat-ed by the bank as a 
bill of exchange or cheque within Bills of Exchange 
Act, 1882 (c. 01 ), s. 3, but a holder may treat it 
either as a bill of exchange or promissory note under 
sect. 5 (2). — Capital & Counties Bank, T/td. v. 
Gordon, London, City A Midland Bank, I-iTd. v. 
Gordon, f]903] A. C. 240 ; 72 L. ,1. K. B. 451 ; 
88 L. T. 574 ; 61 W. R. 671 ; 19 T. L, R. 402 ; 
sub nom. London, City A Midland Bank, Ltd. v. 
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OoRDON, Capital & Counties Bank, Ltd. r. Gor- 
don, 8 Com, Cas. 221, H. L. 

Annoi^Uions : — Apld. Brown, Brough v. National Bank of 
India (1002^. 1» T. L. 11. 669. Mentd. Akrokorri (Atlantic) 
Minos V. Economic Bank, 119041 2 K. B. 465 ; Bevan v. 
National Bank, Bevan v. Capital & Counties Bank (1906). 
23 T. h. R. 65 ; Holland v. Manchester & Liverpool 
District Banking Co. (1909), 14 Com. Cas. 241 Jones v. 
Coventry, (1909] 2 K. B. 1029 ; Crumplin v. London 
Joint Stock Bank (1913), 109 L. T. 856 ; Morisou v. 
London County & Westminster Bank, [1914] 3 K. B. 
356, C. A. 


Sub-sect. 4. — Forged or Altered Bank-notes. 

455. Effect as payment.] — If a person gives a 
forged bank-note, altJjongli ignorant of the fact, 
then* is no payment. — Jones v. Hyde (1814), 5 
Taunt. 488 ; 1 Mansh. 157 ; 128 F. R. 779. 

Amuilnliom : — Folld. Bruce r. Bruco (1814), 5 Taunt. 195. 
Apld. Compcrlz v. Bartlett (1<S53), 2 K. & H. 849. Refd. 
Sinil h V. Mercer (1 815), 6 Taunt. 76 Wilkinson v. Johnson 
(1821), 3 B. A' C. 428 ; (Jocks v. Masterman (1829), 9 
B. A (*. 902 ; Leeds A Coniily Bank r. Walker 1883), 11 
i). B. 1). 84. Mentd. Westropp v, Solomon (1849), 19 
L. . 1 . C\ P. 1 ; Curncy v. Womcrslcy (1854), 4 E. & B. 
133. 

456. Changing for favour — Right to recover.] — 

Scmhlc : if change is giv(m for a bank-note which 
both ])a]'t ies beli(‘ve to be genuine, <S: it turns out to 
be foi‘g(‘d A worthless, an action will lie to recover 
l>a<*k tli(‘ money advanc<*d. — W()(^dland v. Fear 
(1S57), 7 E. A B. 519; 20 \j. J. Q. B. 202 ; 29 
}u T. O. S. IOC) ; 3 Tur. N. 8. .587 ; 5 W. 11. G24 ; 
1 19 E. U, 1339. 

— Mentd. Prince r. Oriental Bank Corpn. 
(1878), 3 ApF). ('as. 325, I’. (!. ; Fielding r. Corry (1897), 
77 li. T. 453, C. A. ; U. v. Lovitt, [1912] A. C. 212, P. C. 


8ICCT. 5.— COLLECTION OF CHEQUES. 

Scn-sECT. 1 . — Obligation to present promptly. 

457. Due presentment — Dishonour of cheque — 
Right of collecting bank to recover sum advanced on 
cheque.] — Deft/, asked pltfs,, country bankers, to 
casli a clieque for him drawn on London bankers by 
JM. & (/O. Pltfs. gave him country notes, which 
were duly paid, & sent off t he cheque by coach on 
t he morning of tlie following day instead of by post 


on the same day. The London bankers, who were 
pltfs.* agents in town, presented the cheque for 
payment on the day after its receipt, when it was 
dishonoured : — Held : the cheque was duly pre- 
sented for payment & pltfs. were entitled to recover 
the sum advanced on it. — Bickford v. Bidge 
(1810), 2 Camp. 537, N. P. 

Annotationa : — Apld. Moulo v. Brown (1838), 4 Bing. N. C. 

266. Distd. Alexander v, Burchfield (1842), 7 Man, & G. 

1001. Apprvd. Hai’c v. Honty (1861), 10 O. B. N. S. 65. 

Reid. Pridoaiix v. Crlddlc (1869), 38 L. J. Q. B. 232 : 

Hoy wood V. Pickering (1874), 43 L. J. (L B. 145. Mentd. 

Firth V. Brookfl (1861 ), 1 L. T. 467 ; Bank of Van Dioincu’s 

Land v. Bank of Victoria (1871), L. R. 3 l\ C. 526, P. C. 

45 g. Cheque given for debt after bank- 

ing hours — Debt still due.] — A cheque for 1*4,700 
drawn upon the L. Bank was given tx) A, at L. on 
Apr. 20, after banking hours, in iiayment for an 
estate. A., who lived throe miles from L., imme- 
diately liandod the cheque to B. to be placed to A.*s 
account at the B. Bank. B. was six miles from L. 
On the arrival of t he cheque the same day at B., the 
B. Bank had closed, but the. cboqu<? was deposited 
wit!) on(i of the partners of that, bank for the night, 
& in the morning of Apr. 21 it was paid into t he 
bank, & on tlm same day transmitted by post t-o the 
L. Bank with dii'oetions to send the amount to 
London. The L. Bank rec(‘ived the cheque early 
on the 22nd. At half-past one o’clock on t hat day 
they stopped payment : — Ucld : the deposit of the 
cheque wit/h the B. Bank was a reasonable & pro- 
bable course on the part of A., & the presentment 
to the L. Bank was in time to prev(‘nt the checjuo 
fr( 3 m becoming his cheque, the debt was still due 
to him. — Bond v. Warden (1845), 1 Coll. 583 ; 14 
J.. J. Oh. 154 ; 4 L. T. O. 8. 351 ; 9 Jur. 198 ; 03 
E. B. 553. 

459. No unreasonable loss of 

time.] — On Friday, at nine o’clock p.m., deft.’s 
son calk'd at the residence of pltfs.’ salesman, five 
miles from Blackburn, k paid him a cheque on a 
Liverpool bank. ^Tbe salesman was ill at/ the tim«', 
but on the following Monday he lianded the cheque 
to pltfs. at. their place of business at Blackburn, tfe 
it ivas sent- off the san»e day by pltfs. to their agents 
at Liverpool, A on Tut'sday morning it was pre- 
sented A: payment, refused : -Ilpld : tluTc was no 
unreasonable loss of time on pltfs,’ part in presenl - 
ing the cheque for payment. — F irth ?\ Brooks 
(1801), 4 L. T. 407. 

460. Collection through London agent — 

‘ ‘ Country clearing-house, * * ] — A country banker 


part II. SECT. 5, SUB-SECT. 1. 

457 i. Due presentmeiit — Dishonour of 
i'hpque — Bccoveru of amouiU jmidA — 
I’ltf., having a bank account with dcftH. 
at, S.. dcpositx.Ml with them on Saturday 
moniing, about 11.30, a cheque of C. 
on another hank in the flame place, for 
.‘350, paya[)le to pltf. or hearer, & not 
indorsed. The sum was credited in the 
pltf.’s paflS'hook as cash, & the cheque 
stamped “ The property of the Q. Bank, 
H.” On Monday morning It was pre- 
sented for payment, & dishonoured, but 
it would have h(3en paid If presented on 
Saturday before the bank closed, which 
was about one o’clock. Dcftfl. charged 
the amount of the cheque to pltf., who 
fined them for money had & received & 
njoney lent : — Held : he could not 
recover, for defts. were not guilty of 
laddies. Semhle : they could nave re- 
covered book the amount from pltf. 
oven if they had paid it to him. — 
Owens v. Quebec Bank (1870), 30 
U. C. R. 382.— CAN. 

457 ii. Tranamiaaion to 

drawee by poat .) — The Dominion Qovt. 
having a deposit account of public 
moneys with the P. E. I. Bank upon 
which they were entitled to draw at any 
time, the Deputy Minister of Finance 
drew a cheque thereon, which he sent 
to the branch of tlio M. Bank. The 


braiKJh hank thereupon placed the 
amount of the cheque to tlie credit of 
the Dominion Govt, in the i)Ooks of the 
hank, A; the cheque was sent l>y mall 
from the head office of the M. Bank to 
the P. K. 1. Bank for collection, but was 
not paid by the latter bank, wlilch, 
subsequently to the presentment of the 
cheque, suspended payment generally : 
— Held : (1) the M. Bank were entitled 
on the dishonour of the cheque to re- 
verse the entry in their books & charge 
the amount thereof against tho Govt. ; 
(2) the mode of presenting a cheque on 
a bank by transmitting It to tho drawee 
by mail was a legal & customary mode 
of presentment ; (3) there was no un- 
reasonable delay In presentment & In 
giving notice of non-payment, A the 
Crown was not relieved from liability as 
drawer of the cheque. — R. v. Bank of 
Montreal (1886), 1 Exch. C. R. 154.— 
CAN. 

467 iii. According to local uaage.] 

— There was a usage amongst local 
bankers with respect to the presentment 
of chequofi for payment by exchange at 
certain hours known as the exchange : — 
Held : if cheques were presented by 
one bank to another for payment in 
such manner, they must be presented 
within tho houre recognised by such 
usage, but, notwithstanding any such 


usage or arrangement, a bank was at 
liberty to present iiiHlruments for pay- 
ment in the orflinary way at any time 
during business hours In i>rcolsely tho 
same manner as an individual. — Bmn 
r. National Bank of New Zealand, 
2 J. R. N. S. 96.— N.Z. 

b. Delay in presentment — Su^apen- 
aion of drawee bank after acceptance^ hut 
before payment .] — On July 11 defts. 
gave L. A Co. a cheque drawn upon 
the Quebec branch of the P. Bank. 
The next day L. A Co. deposited the 
cheque to the credit of their account in 
pltfs.* hank at Montreal, A pltfs. on 
July 13 sent it by moil to their branch 
at Quebec. Tho cheque was rec4)ive<i 
there on the 14th, on Sunday, A the next 
day, Instead of having it paid by Die 
branch of tho P. Bank, which had 
sufficient funds on hand, tho Quebec 
manager cont-ented himself with having 
it accepted, intending the next day to 
have a general settlement with t.lio 
P. Bank of tho cheques of which tho 
two banka were respectively the holders. 
The same evening the P. Bank closed its 
doors, A tho cheque was never paid : — 
Held : pltfs. could not recover from 
defts. the amount of the cheque. — 
Banqub Jaques-Cartikr V. Limotlu 
Corpn. (1899), Q. H. 17 S. C. 211.— 
CAN. 
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Bankers and Banking. 


Sect. 5 . — Collection of cheques: Sub-sects. 1 <&: 2.] 

rccoiving from a customer a cheque for presentment 
drawn upon another country banker not resident in 
the same town» is not bound to transmit it for pre- 
sentment by the post of the day on which he receives 
it, but has until post time of the next day for so 
doing, 

A., a banker at W., received from B., a customer, 
a cheque drawn upon C., a banker at L. (which was 
distant about eighteen miles from W.), on the 
morning of July 8, (fc sent it that evening by post to 
ins London correspondent, D., for presentment 
Ihrougii the “ country clearing-liouse.” D.’s clerk 
handed the cheque at the clearing-house on the 
morning of the Otii to the clerk of E., the Tx)ndon 
correspondent of C., who sent it doivn by the post 
of that evening to C. ; — Held : the presentment was 
in due time. — H are v. Henty (1801), 10 O. B. 
N. S. 05 ; 30 L. J. C. P. 302 ; 4 L. T. 303 ; 25 J. 
078 ; 7 Jur. N. S. 523 ; 9 W. Ji. 738 ; 142 E. R. 
874. 

Annotaiioris : — Apld. Pridcaiix r. Criddle (1860), L. R 4 

Q. IJ. 4/>5. Refd. Railoy r. Bodonham (1864), 16 O. B. 

N. S. 2KS ; Bank of Van Dicmon'fl Land v. Bank <>( Vic- 
toria (1871). L. B. 3 P. C. 526, l‘. C. ; Hoywood v. Pickerlns: 

(1874), 13 Jj. J. Q. B. 145 ; WiltH & Dorset Bank v. Cook 

(1800), 53 J. P. 701. 

461 . Dishonour of cheque. ] — The payee 

of a cheque drawn upon a bank at F. paid it on 
Tuesday to tlie credit of his account in a bank at T., 
which was about ten miles from F. The T. Bank 
having no agents at F., sent the cheque by the post 
of the same day to their Ix)ndon agents, who r(i- 
(jeived it on W(‘dnesday morning. On t he same day 
the ciieque w’as handed by the agents tiirough tlie 
elearing-iiouse to the London agents of 
F. Bank, & by the latier forwarded by the post of 
the same day to the F. Bank, who received it on 
Thursday morning. On t he same morning the Lon- 
don agents of the F. Bank failed, & the agents of 
the Bank wrote at once to the F. Bank request- 
ing them to pay the ciiequ(^ or return it. The F. 
Bank r<*plie<l by letter on Friday, refusing to pay 
the cheque or return it. On Saturday tin* Bank 
st<')pped pa\anent. On tlie same day the manager 
of tiie Bank informed the payee of the non-pay- 
ment of the cheque, subsequently informed liirn 
that his account- had been debited witli the amount 
of it, thougii it was not so debited till about a fort- 
Tiight aft(‘rwards. It was the usage of bankers, 
when a chequi* was paid in by a customer, to enter 
the amount, to his credit, & if the cheque w^as not 
paid, tlien immeiiiately upon its dishonour to ret.um 
it to tlie custoTiier, upon so doing to debit his 
account with it. With regard to ciieques drawn 
upon one Cornwall bank & jiaid into another, tliere 
had been during several years an arrangement by 
which the ch(‘quo was sent by post to t he liank upon 
which it Mas draMn, & the accounts between the 
two hanks adjusted at a weekly settlement. The 
T. Bank had nev(*r been a party to tliis arrange- 
ment , if they had followed it., the cheque in ques- 
tion M’ould have been received by the Bank on 
Wednesday, A t he payee cri'dited with the amount : 
— Held : ihe T. Bank were ont it led to debit the 
payee m ith the amount of the cheque, as t he cheque 
had been prt‘sente<l within reasonable time, & the 

464 i. — Dishonour of cheqne. — 

Clearing furuite regnlnfions.] —A llrm drew 
two choQueH upon a Toronto brunch of (,ho 
S. Bank in favour of defts. The cheques 
were dated Sept. 30 & Oct. 1, 1013, He 
w'ore indorflcd hy deftfl. & cashed hy 
pltf. hank at one of its branches in 
Toronto, early in th<^ forenoon of Oct. 1. 

On the 2ud, at 10 a.ni., the elioques 
were taken hy the re present at ive.fl of 
t)ltf. hank l-o the Toronto eh^arinj? house. 

He. formed part, of the claim there pre- 
sented ai^aiust the S. Bank, & bo entered 
into the cleariuj? that then took place. 


payee had received reasonable notice of its dis- 
honour. — ^P rideaux V. Criddle (1800), L. K. 4 
Q. B. 455 ; 10 B. & S. 515 ; 38 L. J. Q. B. 232 ; 20 
L. T. 695. 

Annotation: — Mentd. Hoywood v. Pickering (1874), L. R. 0 

Q. B. 428. 

462 . Usual course of business. T — • 

It is the usual course of business for hankers in the 
country to send up cheques to be presented to the 
agents in London & cleared in the usual way. The 
time occupied in such an operat ion woidd not be con- 
sidered such delay as to constitute laches on the 
part of the country banker should the cheque, hy 
reason of such delay, be dishonoured on presenta- 
tion. — W ilts Dorset Bank v. Cook (1880), 53 
.1. P. 791 ; 5 T. L. R. 703, D. C. 

463 . Stoppage of bank — Cheque for debt-- 

Debt not paid.] — Deft., on Jan. 27, gave to pltf., in 
payment of a debt, a cheque drawn upon a Jersey 
hank. On the 28th pltf. paid it into his bankers in 
London, who, as was customary with English 
bankers, sent it to Jersey, where it was reci^ived by 
the bankers on the 29th, on which day deft., had 
funds in their hands. No notice \v as taken by them 
of a request for payment sent with the cheqip*. 
Pltf.’s bankers had not any agent in Jersey. They 
applied again for the cheque or the amount thereof 
on Feb. 6. In answer to this apjdicat ion the choqip* 
was sent back to them with the words “ ri'fer to 
drawer ” w^ritten upon it. The Jers(‘y bank had 
stopped i^ayment on Feb. 1: — Held: there had 
boon a good jiresentment of ily cheque, no laeh<‘s 
on the part of yiltf. or his bankers, jfe the receipt 
of the ch(‘que by pltf. did not amount to paym(‘Tit/ 
of the amount duo. — 11eywo()t> v. Pk’kV.rinij 
(1874). L. H. 9 Q. B. 128 ; 13 L. J. Q. B. 145. 

464 . Delay in presentment — Dishonour of cheque.] 
— It is not necessary to present for payment/ a 
ch(‘que payable on demand till the day following t he 
day on which it is given. A person ri*c(‘iving fi> 
cheque on a banker is i‘qually authorised in lodging 
it with his own banker to obtain payment as he 
would b(‘ in paying it away in t in? course of trade, 
although in consequence iliertof the not iiM* of its 
dishonour is postponed a d.ay, oru*- day being 
allowed for notice from the payee to the draw(‘i*, 
aftiu* the day on which notice is given by the hankers 
to the jiayee. —Robson v. Benneto (1810), 2 
Taunt. 388 ; 127 E. R. 1128. 

Annotations FoUd. Moiilo V. Browne (1838), 1 Arn. 75). 

Refd. Boildiugtoii V. Sclilorikor (1833), 2 L. .T. K. B. 138. 

465 . Cheque cashed by collecting bank 

— Right to recover amount paid for cheque.] — Deft ., 
on .Apr. 5, paid pltfs., bankers, a cheque for i'20 
drawm on the M. Bank received pltfs.’ notes in 
exchange. I’ltfs. k<*pt the clu*que all tb<* 5th A 6t.h 
& sent it by carrit^r to M. on the morning of the 7tb. 
The carrier reached M. at nine o’clock on t he 7th ; 
but t ln^ M. Bank had not opened that morning. If 
ihe cheque had been sent by the post of the 6th it 
would have reached M. at eight o’cloeJc on t-baJ 
day: — Held: pltfs. had been guilty of laches As 
could not recover the value of the cheque from 
deft. — B ekching v. (1816), Holt-, N. P. 315, n. 

Annotations : — Apld. Caniidpro v. Allonby (1827). 6 B. & C. 

373. Gonsd. Firth r. Brooks (1861), 4 L. T. 467. 

on tho 6tii, blit did not reach thoin nnUl 
Oct. 8 : — Held : (1) the presentment on 
Oet. 4 was not a presentment within a 
reasonable time of cheques indorsed to 
pltf. hank on the 1st ; (2) the clearing 
houfle was an institution created lor t he 
benefit of hankers. He its regulations 
could not modify Bills of Exchange Act, 
R. S. C.,l»06. c. 119. — Banfcof immsif 
North Americ?a v. Haslip, Bvnic of 
British North America v. Erj.TO'rr 
(1914). 25 O. W. R. 622 ; 6 O. W. N. 
684 30 O. L. R. 299 : nffd. 20 D li. R. 

922 31 O. L. R. 442.--CAN. 


The cheques were received at the branch 
r»f the S. Bank upon which they were 
drawn during the forenoon of the same 
day. Ttierc^ were not siiftlciont funds to 
the credit of tlie drawers to pay the 
cheques. & the manager kept them till 
the 3rd, He. then presented the cheques 
at his ouTi hank, & they wore dis- 
honoured. At a quarter to twelve on 
the 4Ui ho sent the cheques to pltf. 
hunk : He on the same day pltf. bank 
handed the cheques to its notary, who 
again presented them He protested them. 
Notices of dishonour were sent to defta. 
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466. ] — A cheque drawn on a 
bank at Bath was cashed for deft, by a branch of 
the N. \/. Bank at Malmesbury, on Mar. 28. The 
same day it was forwarded to the principal N. W. 
Bank at Melkshain, twelve miles from Baih ; on 
the 31st it was presented at Bath & dishonoured : — 
Held : the presentment was not in time to give the 
N. W. Bank any claim against deft., the town in 
which the cheque was cashed having tlie ordinary 
mode of conveyance by the daily po.st. — M o(ti,?:v. 
Brown (1838), 4 Bing. N. 0. 2(10 ; 1 Arn. 79 ; 5 
Scott, 694 ; 7 L. J. C. P. Ill ; 2 Jur. 277 ; 132 
E. R. 790. 

Annotations : — Distd. Robinson v. Uawksford (1H4C), 0 Q. B. 
52. Refd. MuUIck V. Radakisson (lS5i), 2B L. T. O. S. 25, 
P. C. ; Haro v. Honty (18GJ ), 1 0 C. B. N. iS. 05. 

467. Collection through London agent- 
Notice of dishonour.] — On May 6 A. received at M. 

cheque drawn upon M. Co., bankers at R., aboiit 
ten miles distant. On the 8th he i^aid it into his 
barikers at M., they on the same day sent it by 
post to their London agents, the 0. Bank, to be 
passed through the country clearing-house there, 
^rhe drawees’ lj(^ndon agents were B. & Co., whose 
names appeared in a printed memorandum at the 
foot of tJie cheque, but their account- with them was 
closed on the 7th. Tiie cheque being refused by 
B. Co. at the clearing-house, the C. llank sent it 
by post on the 9th for paym(‘nt to the drawf‘es, who 
kept it until the l.'itii h then retiirned it to the 
Bank, wlio received it on the Kith, &; sent 
it by that day’s post to their corresjion dents, 
the M. Bank, who, receiving it on the 17th, sent 
notice of the dishonour by the i)ost or^ the 19th to 
the. drawer, whom it r(‘ached on the 20th. A run 
upon the bank of M. <te Co. commenced on the llth, 
& on th(^ 13th, at noon, they finally stopped pay- 
ment. In an action by the M. Bank against t-Vio 
drawer, it was i)roved that the drawees sent cash 
through the post to country bankers, in payment 
of cheques d?*awn upon th(‘m, as late ros the llth, 
hut did not honour any cheque's forwarded to them 
by London benkers after tlie 7th, that- if t lie cheque 
in question had been rt'Ceived by them by post 
from the C. Bank on the 8th, it would not have been 
paid, but t iiat if present ed .acros.s t he counter at any 
time before t he final stoppage on tlx? 13th, it would 
have been paid : — 11 chi : (1 ) the presentment was 
not in due time ; (2) the merit ion of the names & 
addrf'ss of t he London agents in a memorandum at 
the foot of a country banker’s cheque did not 
make the cheque payable at the place so indicated. 
Semhie : the notice of dishonour w’as too late. — 
Bailey v. Bodeniiam (18(M), 10 C. B. N. S. 288 ; 
33 L. .T. C. P. 252 ; 10 L. t. 422 ; 10 Jur. N. S. 
821 ; 12 W. R. 865 ; 113 E. R. 1139. 

Annotalions : — Refd. Pridcfuix v. Criddlc (1800), L. R. 4 
Q. B. 455 ; Ueywood r. Pickering? (1874), L. R. 1) Q. B. 
428. 

468. Rights as between holder & drawer.] 

— Hy the usage in t-iie City of London a person re- 
ceiving a cheque with his banker’s name written 
across it paid it in at the banker’s, & t he banker, if 
he received it in t line, presented it at the clearing- 
house <fe obt-ained jiayment the same day. A 
debtor paid his creditor by a crossed cheque, & the 
latter on the same day transmitted it to his banker. 
The banker negligently (as was alleged) omitted to 
jiresent it at the clearing-house in time for that day 


(when it would have been paid), & on the next it was 
dishonoured, the firm on which it was drawn having 
stopped payment : — Held : the supposed negli- 
gence of the banker, though it might render him 
liable to his customer, did not discharge the drawer, 
t-hc holder of the cheque being entitled to present it 
th<? day after if s receipt. — B oddinoton v, Sohlenc- 
ker (1833). 4 B. & Ad. 752 ; 1 Nev. & M. K. B. 
540 ; 2 L. ,T. K. B. 138 ; 110 E. R. 639. 

Annotation: — Folld. Moule v. Brown (1838), 4 Bing. N. C. 

200 . 

469. — The holder of a cheque 

])aid it in to his bankers on the day aftt^r its receipt, 
& they [iresented it for payment on the day follow- 
ing bill/ after the st oppage of the drawer’s hankers : 
'—Held : tlie drawer was discharged, as the holder 
of a cheque was, in general, bound to present it for 
payment not lat-er than the day following that on 
which he received it, whether the presentment was 
made by himself or through his hankers. — 
Alex.\nder r. Burchfield (1842), 7 Man. & G. 
1061 ; 3 Scott, N. R. 555 ; 11 L. J. C. P. 253 ; 1,35 
K. R. 431. 

Annotations: — Refd. Laws i\ Rand (1857), 3 C. B. N. S, 

442 ; Ueywood v. IMckerinHT (1874), L, Jl. 9 (^. B. h28. 

Mentd. Haro v. Henty (180J ), 10 C. B. N. S. 05. 

iSce, noWf Bills of Exchange Act, 1882 (c. 01), 
ss. 45, 74. 


SuB-BECT. 2.- -Oviis Cheques. 

470. Rights of bank as holders — Dishonour of 
cheque — Notice of dishonour.] — Tn an action on a 
banker’s checpie it appeared that pit fs., bankers, 
had receiv(‘d the clieque on account of a railway co., 
who kept an account, with them. One of the wit- 
nesses stated his belief t hat the action was brought 
for the railway co. ; — Held : suflicient evidence for 
the jury that pltfs. were holders, & entitled to sue 
uiJon the cheque. 

Deft., aftc'i' drawing & issuing the cheque, 
directed his bankers not to pay it : — Held : good 
evidence* of a notice of dishonour. — Laurie 
Davis (1846), 8 L. T. O. S. 90. 

471. Cheque overdue when given for 

collection — Bona fldes of bank. ]— A cl»equ<' for £98, 
dated Aug. 21, 1880, directing the N. Bank to pay 
that sum to A. or bearer, was handed by deft ., tlie 
drawer, to C. in circumstances which, if C.had been 
suing upon it, would have been an answe'i* to his 
claim. In fraud of deft., (\ on the 29th paid it into 
his account with L. Banking Co., who, upon the 
present nient &- dishonour of the cheque on the same 
or the following day, sued the drawer for tlie 
amount. There was no evidence of the ahsc'nce of 
bona fides on the part of pltfs., or that tlu'y had 
notice of the alleged fraud of C. : — Held: pltfs, 
W(‘re entitled to recover. — L ondon (V>unty 

Banking Co. r. Groome (1881), 8 Q. B. 1). 2s.s ; 51 
L. J. Q. B. 221 ; 46 L. T. 60 ; 46 J. P. 61 1 ; 30 
W. R. 382. 

472. Giving customer Immediate credit.] — 

Wlien a customer pays a cheque to his bankc'rs wW h 
tlie intention that tlie amount of it shall be at once 
placed to his credit, & the bankers carry the? 


PART II. SECT. 5, SUB-SECT. 2. 

470 i. JHffhts of hank as holders — Dis- 
hommr of ckeq^te.] — IMtfs., a bank, do- 
clarod as holders njion a clioque of 
deft/fl, payable to bearer & disliononrcd. 
Deft, pleaded that it was made for 1-he 
acconimodaOoii of S. & delivered to him 
>vithont consideration in terms of Ids 
Riving security for repayment, which ho 
did not Rive, that 8. delivered it to 


pltfs., his bankers, with whom his 
account was already overdrawn, & that 
pltfs. had not Riven S. any further 
credit in respect of it : — lletd : the pre- 
existiuR debt from S. to pltfs., without 
further advamw, did not entitle them to 
sue nor place them in any better 
position than S. — Enousii, Scottish & 
AUSTOALIAN CllAPTEKED BANK V. LK- 
VINOEU (1807), 4 W. W & A’B. 208.— 
AUS. 


472 i. OiiHng cusfojnrr immediate 

credit .] — Tlie account of M. at pltfs.* 
liank was $109.5.*1 overdrawn. On May 
23 tie posted to pltfs. from CtiieaRo a 
ctienue of W. ^ ("o. for «l,00(». dated 
May 10, with instructions 1o plac‘e the 
amount to liis civdit, which pUfs. did 
on n'oeipl on May 20. On liie same day 
pltfs. sent the cheque for collection to 
the elcariiiR house, but it was returned 
dishonoured on May 27, W. & (Jo. 
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Sect, 5 . — Collection of cheques: Suh-sects, 2 <& 3. 
Sect AS i Sub^se ct. .] 

amount to his credit accordingly, they become im- 
mediately holders of the cheque for value, even 
thouj^h the customer’s account is not overdrawn. — 
Jie Palmer, Ex p. Richdale (1882), 19 Ch. D. 
409 ; 51 L. J. Ch. 402 ; 40 L. T. 110 ; 30 W. R. 202, 
C. A. 

Am\otations : — FoUd. Royal Bank of Scotland v. Tottenham, 
[ISIHJ 2 Q. B. 71.5, C. A.; Gordon v. London City Sc 
Midland Bank, Gordon v. (’Capital & Counties Bank. [11)021 
1 K. B. 242, (\ A. Mentd. Bence v. Shearman, [1898] 2 
Ch. .582, C. A. 

Immediate credit, sec Sect. 8, sub-sect. 3, A., post, 

473. Post-dated cheque.] — WIkto a 

customer pays a post-dated cheque int o hi.s account 
at his bankers, so that the bank(Ts may at onc(i give 
him credit upon it, & the bankers place th(* amount 
to his credit accordingly, the bankers become 
holders of the cheque for value. — Royal Rank of 
Scotland v. Toa^'fioxiiAM, [1894] 2 Q. R. 715 ; (U 
R. .1. Q. R. 99 ; 71 R. T. I (58 ; 43 W. R. 22 ; 10 
T. R. R. 509 ; .38 Sol. Jo. 015 ; 9 R. 509, R. A. 

AnnotHfions : Folld. Gordon v. London C'ity Sc. Midland 
Bank. Gordon v. (-npitnl Count ios Bank, 110021 1 K. B. 
212, A. Mentd. BohiuBon v. Bcnkol (10J3), 20 T. L. Jl. 
4 7 o . 

474. Drawer & payee both customers of bank — 
Bank acting as agents for payee— Appropriation of 
payments in.] - Fltf. paid into his own bankers 
cht*que of £250, drawn upon them by third person, 
wliich they received witiioui any ohjc'ction, & in 
t he course of th(* sane* day the drawer of the cheqm* 
])aid in a sum of money, part of which he particu- 
larly appropriated, leaving a balance unappro- 


priated of £237. The bankers, who were then 
creditors of the drawer to a large amount, wrote on 
the next morning to pltf. stating that the cheque 
was not paid, but that they would keep it in the 
hope of there being money to pay it, <te on that day 
a further unappropriated balance was paid in, 
making altogether a sum exceeding pltf.’s cheque : 
— Held : pltf. might/ maintain money had & re- 
ceived against the bankers, & the latter, being his 
agents for receipt of the money, could not appro- 
priate the balance to the payment either of their 
own general account against the drawer, or of two 
cheques presented on the same day, but subse- 
quently to that of pltf., tte paid by them. — K ilsby 

WiLTAAMS ( 1822), 5 B. & Aid. 815 ; 1 Dow. & Ry. 
K. B. 470 ; 100 E. R. 1388. 

Annofalion : — Consd. Boyd v. Emmeraon (1834), 2 Ad. & El. 

184. 

475. Duty of bank to payee —Time for 

obtaining payment & giving notice of dishonour.] 

A clieque drawn by one customer in favour of 
anotb(T was paid into the bankers on whom it was 
drawn by the payee, A, lie requested that the 
amount might be placed to his credit. The hankcTS, 
at the time wlion it was so paid in, knew tliat the 
drawer of the cheque liad no effects in their hands, 
hut gave no intimalion lf» the payee wind her it 
would i)e phiced to Ins credit or not : — Held : tlie 
bankers must he consideiM^l as having received the 
cheque as agents of the pay<‘e, & not of 1/lu* drawer, 

they w<Te not hound to tell t he payee* at t he* time 
when ho so presented it that they hatl no funds, but 
they had the* same time to olitain payment it give 
notice of the dishonour of the che*eiue .as if it had 
been drawn on any other banke‘rs. — R oyd v. 


luiviiif? Btoppf'el T»aymc*nt on May 23. 
On May 28 certain cheeiucs dra>\n by 
M. on bin account came in, which pltfs. 
pjiid cliarvod up. Pltfs. twice .sent 
the $1,000 cheque to the ch^arinpr liouse, 
hut it was on each occaHion returned 
unpaid, pltffl. on each occasion cTcdil iiiff 
& eicbitiii;? M.’b accoimf with tlie $1 ,000. 
Pltffi. siumJ \V. & (Jo, <»n tfee cticepic. 
M. [lad not jj'ivf*!! consideration for it, 
A’, if lie wt*n? iiolder, he could not recover 
on iti—llcld: pltfs., by e^reditinp: M.’h 
account with $1,000 em roccijit of the 
cheque Bued on, heicame holdeTs for 
value of the latter. Bank ok Bhitthh 
Kortu Amkrtoa r. Warren (1909), 14 
O. W. R. 32.5 ; 19 0. L. 11. 257.— CAN. 

472 ii. .1 — In the ahficncc of 

evidc‘uce cstahllBhinpr notice of any 
defect in tJie title of tlie transferor, the 
hanker of a liroker, whose ext ravapraiioe 
& transactions have become notorious 
through exposure in tiic daily I’rcBs, 
who rocoivcH Sc places to tlie crculit of 
his client a cheqim of one of the latter’s 
flupes, is a holder in duo couree, & has a 
riRht of action to recover the amount 
thereof airalnst the draw’er of the 
cheque.-- Gauand v. West (1911), Q. R. 
40 S. c. 323 ; 18 R. L. 159.— CAN. 

472 iii. .] — A. havinff given 

his cheque for $491,25 to B., the latter 
indorHed it t.o C. ; ho deposited it to her 
credit, in a hank, which accepted it & 
paid $450 to C., Sc credited her deposit 
with the balance : — Held : C. being a 
holder In due course, the hank taking 
title through her possessed all the rights 
of a holder in due course against the 
maker & indorsers. — Gauthier v. Rein- 
hardt (1904), Q. R. 20 S. C. 134.— 
CAN. 

472 iv. Notice of defective 

tille.] — A cheque in favour of R., M., Sc 
C. was placed by a bank to the credit of 
a new firm, M., C., & N., of which pltf. 
W'as not a member. C. indorsed the 
cheque in the name of both the old Sc 
new firm, adding his signature each 
time, & gave the bank instructions to 
place the proceeds to the credit of the 
new firm. Pltf. urged ho was entitled 


to succeed on the ground that the hank 
was not. a holder in due course : — Held : 
the hank bail no notice of any defect, in 
the title of t[i<‘ person ncgotiat.ing it. — 
Boss V. Giiandj.er (1909). 11 O. W. R. 
898 ; 1 (). W. N. 104 ; ajjd. 45 .S. C. R. 
127.— CAN. 

472 V. — ; ^ --The directors 

of a building society, the rules of 
which were silent as to the Indorsement, 
of cheques, authorised II., the secretary 
of tlie society, to indorse on their helialf 
all cheques ilrawn in favour of the 
society or order, hut instructed him to 
pay the proceeds to the S. Bank. H., 
who had a private account with deft, 
hank, deposited with deft, bank ehciiucs 
amounting in value to several thousands 
of pounds drawn in favour of the society 
or order, & indorsed by himself as secre- 
tary. Diift. hank received the proceeds 
of the cheques from the drawers, & 
allow'cd H. to draw the same in the usual 
course in his individual capacity. Deft., 
bank liad no notice or suspic.lon of H.’s 
dishonesty, hut might, on inquiry from 
the society, have ascertained that the) 
sf^cretary's instructions >vorc to jiay all 
cheques indorsed by him to the soeiifty’s 
hankers — Held : (.lie hank had taken 
the cheques in good faith Sc for value & 
without notice of any defect in H.’s 
title, & was a holder in due course. — > 
Cai’e ok Good Hope Building Society 
Liquidatoiw V. Bank of Africa (1900), 
17 S. C. 480 ; 10 C. T, R. 697.— S. AF. 

d. Cheque preserUed for collection cf-' 
remittance — Cheque charged to drawer's 
account — Drawer discharged.] — When a 
holder presents a cheque for “collec- 
tion & remittance,” not for payment, & 
it is in fact collected & charged to the 
drawer’s account, the drawer is dis- 
charged. — Wkllkrley V. McF addin 
(1911), 19 O. W. R. 037 • 2 O. W. N. 
1337.— CAN. 

e. Indorsement forged — Bank collect- 
ing on third party's behalf — Hiqht of 
bank.] — M., having a cheque on New 
York payable to his order, of wlilch ho 
claimed to bo owner, indorsed & handed 
It to H. to collect & pay amount over 
to him. H., believing M. to be owner & 


entitled to receive the money, handed it, 
to pltfs. to bo co]I(‘c(ed, telling their 
manager that ho saw M, indorse it & 
that lie knew him, hut when tlui manager 
olTered to cash it at once if H. would 
indorse it, lie declined, stating that ho 
knew nothing of it. Sc it. inigld not ho 
paid. l'’or imrpo.se of collection H. 
sign(*d ills name as witru‘ss to the in- 
ilorsement. writing beneath Ids signa- 
ture “ without any recourse (.o me what- 
ever.” I’ltfs. collected the money Sc 
credit (id proceeds to H., who accounted 
for tlicm to M. The N(‘w York hank 
subsequently demanded the money hack, 
alleging M.’s indorscmient. to he a 
forgery, pltfs. paid ha(ik amount re- 
ceived & brought an ae.l.ioTi against H. 
Sc M. : — Held: M. w’as liable to repay 
the amount. — Bank of OrrAWA r. 
Hahty (1906), 12 O. L. R. 218; 6 
O. W. R. 925 ; 7 O. W. R. 869.— CAN. 


f. Bank not roUe-cting full amount — 
Lmhilitg to payee.] — Pltf. was jiayco of 
a cheque for $250 on the H. Bank. Ho 
indorsed it to .T. C. Sc Go., of Montreal, 
who doriositod it for collection with 
deft, hank, who remitted it to the N. 
Bank with in.strnctioiis to collect only 
$2.50 on it, & they so collected. At the 
time the drawer had sutficient funds to 
pay the full a.mount, hnt he subsequently 
failed : — Held : the bank was liable to 
pltf. for $247.50 with interest & costs. — 
Nadeau v. Bank op Toronto (1907), 2 
E. L. R. 529 ; Q. R. 32 S. C. 178.— 
CAN. 


g. Action for detinue against collecting 
hank — Cheque alleqed to be forged .] — 
Detinue for a cheque. “ Plea, that dofts. 
received tlie cheque from pltf. to present 
& collect it from the bank on which it 
was drawn, that they did present it, but 
payment was refused by the bank 
manager, who retained & kept same, 
alleging that the names of the drawers 
thereto were forged : — Held : a good 
dofeneo, for if the cheque was forfmd, 
the detention was rightful, & if genuine, 
dofts. lost control over it by no wrongful 
act. & pltf.’8 remedy was against the 
bank. — Brown v. LmNGSTONE (1862), 
21 U. O. R. 438.— CAN. 



Pabt II. — Business op Banking. 


205 


Emmerson (1834), 2 Ad. & El. 184 ; 4 Nev. A; 
K.B.99; 4L. J. K. B. 43; 111 E. R. 71. 

Annotaiiona : — Refd. Chambers v. Miller (1K02), 13 C. B. N. S. 
125. Mentd. Carr v. Smith (1843), 6 Q. B. 128. 

476. Cheque lost in collection — Obligation of 
drawer to give fresh cheque — Right of bank against 
drawer — ^To recover amount paid to payee, j — 

A. & Co., bankers of B., received on his account a 
cheque for £100 from O., drawn upon O.’s bankers, 
lost it. C. was called upon by A. Co. to give 
another cheque for the same amount, upon receiv- 
ing an indemnity against tlie cheque that was lost, 
& C. promised from time to time to give another 
cheque, & also desired his bankers would not pay 
t he lost cheque , i f present ed . A. Co. , being called 
upon, wore obliged to pay the amount of the lost 
cheque to B. In an action by A. & Co. against 
C. for money paid on an account, stated : — Held : 
the action would not lie. — I aibbock v. Tribe 
( 1838), 3 M. A W. 007 ; 1 Horn & H. IGO ; 7 L. J. 
Ex. 158 ; 150 E. R. 1287. 

A 7) notations : — Expld. Garrard v. Cottorell (1817), 10 Q. B. 
Bowia V. Cainpboll (1849). 8 C. B. 541. 

477. .] —A. paid to the credit of his 
iiecount with L. Banking Co. a cheque drawn by B. 
The cheque was lost, A, B. having refused to give 
another, leave was given to the oJlieial manager of 
th(* banking co. to ^il(^ a claim to conqxd him to do 
so on bf'ing indemnirK‘d. —Rhodes v, Morse 
(1850), 15 L. T. O. S. 295 ; 11 Jur. 800. 


Sub-sect, 3. — Crossed Cheques. 

478. Effect of crossing.] — Semhic : the. cu.slom of 
writing the naim^ of a hankei* acro.ss a cheque is 
only i'or tlie jiurpose of seiMiring that the jiayment 
sliall be mad<* to some banker, not to the banker 
originally named, lor th<‘ holder may substitute 
anotii(*r for him ; and this (‘vcm when the name of 
the particular banker is originally written, not by 
liimseir, hut bv th<‘ drawer. — Stewart ik liEE 
(1828), Mood. AM. 158, N. I*. 

Amwlnfion : — Apprvd. Bollamy v. IMurjoribanks (1852), 7 

Excli. 389. 

479. Cheque crossed to account of customer — 
Amount placed to customer’s account — Dishonour 
of cheque- -Rights of bank.] — 8. gave a cheque to 
M ., which he s(‘nt to his hankers, the N, Hank, to be 
l)lacod to his credit. The cheque was payable to his 
order, A wa.s crossed “ Account/ of M. N. Bank.” 
The hank i)lactHl tlie amount to M.’s credit, A 


allowed him to draw on account of it before tiio 
amount had been paid to them. On presentation at 
the bank of S. the cheque was dishonoured, which 
left M.’s accoimt at the N. Bank overdravMi. As 
M. did not refund tiie amount, the N, Bank sued 
S. for the amount of the cheque : — Held : the word.s 
writU'n across it did not render the cheque not 
negotiable, A it having been sent to the bank to be 
placed to the credit of M., & M. having been allowed 
to draw on account of it, tiie bank were bond fide 
holders of the cheque for value in due course, A 
could sue S. for the amount. — National Bank v» 
SiLKE, riH91 ] 1 Q. B. 435 ; 60 L. J. Q. B. 199 ; 63 
L. T. 787 ; 39 W. R. 361 ; 7 T. L. R. 156, C. A. 

Annotation: — Consd. Gordon v. London City Sc Midland 

Bank, Gordon v. Capital & Couutlca Bank (1900), 83 L. T. 

702. 

See, also. Nos. 674, 677, 678, 691, post, 

480. Delay in presentment — Dishonour of cheque 
— Rights of holder.] — A cheque cross(Hl in blank, 
being given in payment of a bill, was duly paid by 
the holder into his bankers, who, t.wo days after- 
wards, presented it for payment, w'h(‘ri it was ro- 
turned ilishonoured. In an action on the bill : — 
Held : the plea alleging that the cheque' had not 
been presented within a r(‘fi.sonable time* could not 
be sustained, as the' crossing of the cheepje was a 
direction to the holde‘r te) pay it only tliroiigh a 
banker, A the hedeler had done? all that was re'quire'd 
of him to comi>Iy with that requevst. by paying it 
into hi.s banke'rs within a rt'asoiiable* time», A could 
not be he.'ld i‘(‘sponsible for any elelay that after- 
wards te>ok plae',e‘. — STRINGFIELD vl LaNEZZARI 
(1807), 10 \j. T. 301. 


Sect. 0.— COLLECTION OF BILLS OF EXCHANGE 
AND PROMISSORY NOTES. 

Sub-sect. 1. — In (Ikner.xl. 

481. Presentn^ent for acceptance — By London 
bank for country correspondents— Receipt of cheque 
in payment from acceptor —Liability on dishonour of 
cheque.] — A banker in London rt*ex*iving bills from 
his coiTe*.sponde*nl.s in the country, to whom th(*y 
had been ineiorsed, te.) presserit/ for jiayment is not 
guilty of negligence in giving up such bills t-o tlie? 
acce'pte)!’ upon re*oeiving a cheeiue upon a bfinke*r for 
t/ho amount, altlmiigh it turn out that such cheque 
is dishonemred. — Ritssioll v, IIankey (1794), 0 
IVi-in Hop. 12 ; 101 E. R. 109. 

Annoiation : — Refd. l‘apo v. Westacott, [1894] 1 Q. B. 272, 
G. A. 


PART 11. SECT. 6, SUB-SECT. 1. 

h. liiijhts of bank as holders — Qivinq 
custonirr rrrAit for speoi^ic uruoiiiils.]~\ 
bank whiele luis recuived a neK’otialik^ 
inMTiiiiKait for a ceistemuT, who has over- 
d^a^\^l Jiis ae.eoiint,, heit/ eloos uot take it 
in r(*fi])e<‘t of the overdrawn account, 
crediting the eustoine*!* with a specific 
amount, is uot a holder in duo course 
for vahiahlo consideration. Sc la not 
entitled to sen? on thei instrument. — 
National Bank of China. Ltd. r. 
liKMAiHK & (;o. (1900), 1 Hong Kong 
L. R. 107.— HONG KONG. 

481 i. Preaenfmeni for acccpimice — Lia- 
hiliiy of bank for failinq to present .] — 
Held : the bank liable to pltfs. for want 
of preaentmemt of a imt/C inde^rsed to 
them for collection, notwiilistaneling a 
notice issueel by them, which pltfs. lead 
received, that all notes dellven)d to them 
for collection shoidd bo wholly at the 
risk of the persons leaving them, A that 
defts. would he reaponaible only for 
moneys actually received in payment 
of such notes, but not for any omissions, 
informalities, or mistakes, in respect of 
such notes. — Budwnk v. C!ommf4Iu.tal 
Bank (1853). 10 U. C. R. 129.~-CAN. 


k. Acceptance by failure of drawee 
bank— Itiqhts of collecting bank aqainst 
payee.] — Deft, indorsed a draft to pltf. 
hank A received the money thereon. 
The hank sent the draft to the cU^aring 
house, A i1 was accepted bv the drawee 
bank, which failed, A pltf. bank brought 
an action to recover tlio amount i>aid 
deft. : — UeUl : pltfs. had accepted Mu'! 
drawee l)ank as their debi-or A couhl not 
recover from deft., as there was no evi- 
dence to render deft, subjciit to the rules 
of the clearing house. — ^S tkulino Bank 
V. Laugiujn (1912), 24 O. W. K. 221 ; 3 
O. W. N. 643.— CAN. 

l. Collecting hank agent of payee — 

To receive payment.] — A iiank, to which 
a promissory note is indorsed “ for 
collection,^ liocomes for that purpose 
lilt) agent of tlie indorsor, to whom it is 
bound to accoimt for the amount 
collected. RKRRKAULT V. MKIitUlANl’S* 

Bank (1905), Q. R. 27 8. C. 149.— CAN. 

m. Not of maker.] — Pro- 

missory notes made payable at the N. S. 
Bank were given to the agent of the K. 
Bank for collection. The agent tostified 
these notes were in the head ofhee at 


H. when they became due. A after they 
htjoamo due wore rtdurncd *’ to him. 
There was no evidence deft, or any one 
!•epresentiug him was at the rilace wliero 
the not/cs wert) made payable to meet 
his eiigagemont : —Held : the bank was 
agent of the payee to receive payment 
A not of the maker to pay. — P dli.kn v. 
Sanford (1883), 4 R. A G. 212. — CAN. 

n. Collecting hank agent of drawee — 
Not of drawer.] — A bill was sent to a 
hank for crellecUon, A notice was sent 
on a Saturday to the drawee tiiat it lay 
there for payment. The drawee was 
not able to go to the Imrik until 
Monday, when he paid the sum, A was 
told that the hill had been ret urned t/O 
the hank’s correspondents, hut that the 
hank would get it A hand it oviu* to liini. 
Tlie hank did not do so, hut by some 
mistake denied that they had the money, 
A refused to pay it to the drawee of tho 
hill. In an action by 1 he drawer against 
the drawee for payment of the sum : — 
Held : the bank received the money aa 
tlio agenta of the drawee A not of the 
drawer, A though no blame was imput- 
able to him, ho must suffer for the mis- 
take of the bank. — Mayer v. Hamilton 
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Sect 6 . — ColUciion of hills of exchange and promis- 
sory notes : Sub-sect. I .] 

482. Acceptance refused-- Omission to notify 

customer — Damages.] — A. A Co., re.sident in 
America, employed H., resident in J^^ngland, to pur- 
chase <& ship goods for them. On account of such 
purchases tliey sent to B. a bill, drawn by C. in 
America on L). in London, but- did not indor.se it. 
B. (‘inployed his bankers to present the bill for 
acceptance. D. refused to accept, but of this the 
bankers did not give notice until the day of pay- 
ment, wh(*n it was again j>re.sented, <]ishonoured. 
Before the bill arrived in Lnglainl C. became bkpt., 
A h(‘ had not, either when tln‘ bill was drawn, or at 
any time befort.* it b(‘cam<^ due, any funds in the 
hands of 1 )., the drawee. In an action by B. against- 
t he bankers for neglecting to give notice of tin* non- 
acc(‘ptance of the bill : - iie/d ; (1) A. A (k>., not 
having indorsed the bill, were not entitled to notice 
of the dishonour, A remained liabh? to B. for the 


price of the goods sent to them, & the drawer was 
not entitled to notice, as he had no funds in the 
hands of the drawee ; (2) B. could not recover the 
whole amount of the bill, but such damages only as 
he had sustained in consequence of having been de- 
layed in tht‘ ])ursuit of his remedy again,st the 
drawer. — Van Wakt v. Wolley (1824), 3 B. & C. 
439 ; 5 Dow. A By. K. B. 374 ; 3 L. J. O. 8. K. B. 
51: KITE. B. 797. 

483. Negligence of agent — Cancellation of 

acceptance —Damages. ] — The A. Bank were in- 
dorse t.s of a bill drawn by Cl. on Cl. A Co. at Mel- 
bourne at 15 days after siglit. The bill was trans- 
mitted by the bank to the B. Bank, their agents at 
Mtdbourno, for presentment, '[riuj B. Bank re- 
ceived the bill at one o’clock on Friday, A at two 
o’clock on the same day the bill was presented by 
tlitdr cl(‘rk to the draw(!(;s. Cl. A Co., for accept anc<% 
A l(‘ft with them for that purpose. On Saturday, 
the following day, an acci^ptancci was written by 


H Maeph. ((t. of Soss.) ; 37 
ISc. Jiir. r)(Jl. — SCOT. 

o. IJf'n 7iotf left for volleotion <f' paij- 
wnd rfveirvd - lAahilUy of bank jmr- 
chasinn assets of rollecliyig ttanh .] — A lion 
note or iigri'oiuout in favour of pltf. was 
loft at tlio T. Hank for oollootloii, & tlic 
nolo ua.s Hurrondorod at Uio hank u])on 
payniont By one of ttio iiiakor.s. TJio 
bank aflorwanls sold transforrod all ils 
assots to I ho l{. Hank, whioli, as part of 
iho (*oii.si«loration, oo\ oiiaiitod lo assumo 
A: pay all tho liabilitios of tho T. Hank. 
IMlf. doitinndtMl a return of the nolo or 
tho inoiioy duo thereunder ; - //r/d ; 
the oovonant by tho H. Hank (o pay tho 
liabilith'S of tlu* T. Hank beoaine a 
statutf»ry oblitration aftor tlio ayrreoinciit 
containing it had boon approved by tho 
tlovornor in Council.- - Cam kho.n r. 
Hoyal Hank ok C’anada (1913), 30 
W. L. H. y(I5 ; 8 W. W. it. 375.— CAN. 

p. Must receive payment in 7no7iey — 
Chunxot set off.\ Hankors, to whom as 
agents a bill of exchang<i is forvvardod 
for colloction, can rocoivo payniont in 
inonoy onl>% & cannot bind tho jirin- 
pals hy sotting olT tho amount of tho bill 
of ox(*bango against a balance duo by 
them to tho ac<;<ip1or. — J)<)N()0ii v. 
CilLLEseiK (J891), 21 A. II. 292." CAN. 

q. Jtemitting bank indebted to collevt- 
ing tnmk — Insolvency of remitting bank - 
Itights of collecting t)ank.] — A bunk, 
oroditor of another bank for tho amount 
of a note disoountod for it, rcooivod from 
tho iiaiik indebted to it (then solvent) 
.sundry drafts for oollootion : — Held: 
debt or bank having boeomo insolvent bo- 
fori* any amounts woni roooiv»‘d on the 
drafts, compensation did not take pluoe 
betw een t In* amount oollected by oreditor 
bank and the debt due to Hiieh hank. — 
Kx('Han<;k Hank ok Canapa r. 
C'anapian H\nk of Com.mkkck (I.SS5), 
JM. H. li. 2 K. H. 179 ; 10 L. X. 110.— 
CAN. 

r. Hill specialli/ indorsed to bank for 
collection — Hill transferred to third party 
withend indorsement. \ — A bill of exchange- 
drawn by tlui A. (-0. was indorsed “ I'uy 
to the order of tlio N. S. Hank, A.,” & by 
tlie agent of the bank at A. “ J*ay to the 
order of the X. S. Hank. H., for colioc- 
tion.” The bill was not i)aid, & was 
returned to A. Wliile tin; bill was still 
in the hands of tlte agency of tlie liank 
there it was juircliased hy defl. ^ was 
handed over to him, hut w'itliout any 

iidorsemeut being made other than 
those already on the bill fieW ; t-lic 
bill having been siiecially indorsed to the 
bank, could not be transferred to the 
deft, exwpt by indorsement-. — FoitsvTii 
V. Laukknck (ISHH), 7 It. & U. 148 ; 7 
O. L. T. 174.— CAN. 

g. Note lost — In post — Liability of 
ban/c.i — Where a hank receives a note 
for colloction, & in tho regular course ol 
business places the same in the hands of 


a responsible & perfectly solvent agent, 
it Is not liabl(‘ for the less of t-be note in 
the mails. In any case, the l)ank’s 
otter to give security to the makers & 
indor.ser that they will never hi* troubled 
if they pay the not-c is sutlleient. - 
lilTMAN r. Montukai. (^tty & DIHTRK’T 
Sa VINOS lUXK (1897), Q. H. 13 S. C. 
202.— CAN. 

1. - Through erimiiuil act of 

bank’s .servtint Liability of hank.] — \. 
.sent a huudi by post to a bank. Tho 
bunk presented it for payment by one of 
its servants, H., who brought it hack, 
reporting th.'it paymi'id- had been re- 
fused. The manager of the bank, with 
the intention of returning it to A., idaoed 
it in an envelope, sealed iK: stamp(‘d. 
which was laid upon the table ready for 
tlu* post, it being the custom of the bank 
to post, all lett-ers in that manner. H. 
present4*d the hundi for payment the 
following day. ob1.ained cash for it : — 
Held : the hunk was guilty of such neg- 
lect as to render it liable t,o A. for the 
amount of the hundi. — J’koflk’s Hank 
r. Ojihakp (1804), 2 Hyde, 57. — IND. 

u. (’re/liting priH’eeds to wrong erson 

Liability of bank.]- - Tltfs. drew 
upon ,1. a hill for 4i200, pu yahle to their 
order, which they indorsed to tho Cb 
Hank, by whom it was sent to the agent, 
of defts. for eolleetion. When it fell 
due J., with the agent’s e.onsent. drew 
u[)on pltfs. to meet it, but the proceeds 
of such draft, contrary to J.’s direction, 
were placed to his credit with defts. 
against ot her aecciitane-cs of his, ^ pltfs. 
ljuid both drafts : — Held : they might 
riicover the- proceeds of tho second bill 
from (lefts, as money had & received. 
C^u. : w1ieth<‘r they might also recover 
as for money paid.- - Hidpkli. r. Hank 
OK IJn'F.u (Canada (1859), IS U. C. Jl. 

1 39.— CAN. 

w. Hill of cjeehancje sent with hill of 
lading — Duty lo retain bill of lading 
until payment.] — Hltfs. sent to defts., 
a hank at T. for collection, a bill drawn 
by A. at M. on H. at T., payable forty- 
live days after date, together with a bill 
of lading indorsed by A. for wheat con- 
signed by A. to H. — Held: (1) in the 
ahsenee of any instructions to the con- 
trary, defts. not liouud to retain the hill 
of lading until payment of the draft by 

H. , but were right in giving it up to him 
on ubtuiniiig his aceeptauec ; (2) evi- 
dence as to the custom of merchants in 
such cases in the United States could 
not he material. — Wisconsin Maui.vk 
& f’litio Insurance Co. Hank r. Hank 
OF Hrttihii Xoimi America (1861), 21 
U. C. 11. 284 : 2 E. & A. 282.— CAN. 

V ] — ^ gave u draft & 

hill of lading to defts., with tho following 
indorsement on tho latter, “ Deliver to 

I. & J. L., subject to u draft drawn 
by mo at tliirty days from Aug. 10, 
for <2,259.10.” Defts. discounted tho 


draft, & on non -accept aiicc thereof 
handed over the bill of lading to the 
acceptors, wlio failed lo ]my tho draft et 
maturity; Held: defts. not responsi hie 
for the loss. — (Ioodenoucii r. (Jrrv 
Hank (1800), 10 H. .51.— CAN. 

a. I nstriictions to hold goods till 

payment — Hoods stored in learchouse of 
consignee — lAabilitii of Itunk to eon- 
siipKtr. I — Whi*re hills of lading an* trans- 
mitted to a hank with instmclioiis lo 
hold the goods forwarded therewith 
until bills of excluiiigi* draw’ii against 
such goods have been met, tV the bank, 
during the (‘iirreney of the bills, store 
the goods in a bonded warcbousi* ki'pt 
by the consignee, tV tlu* consignee im- 
properly' disjioses of the goods, t he hank 
ari* liable to the consignor if tin* bills 
are not met -Hanoce Fr vnco-Kcvk- 
TiKNNE r. Hank of New Zealand 
(1880), 4 N. Z. L. it 281.— N.Z. 

b. Hank’s right of net ion against r*a.s- 
forner on bills dejiosited for eolleetion.] - 
Hills of exchange dcjiosited hy a cus- 
tomer with his banker for eolleetion, Nr, 
indorsed for that imriiose, cannol be juit 
in suit against- the cusiomer, although 
the banker may' have u right to indorse 
jiayinent of the bills against all otlii'i* 
persons liable thi‘reon. Nor does the 
circumstance that the en.stomer’s 
ae-eount witli the hanker is ov'erdraw’ii 
give the hanker u right of action on tin* 
bills against the customer. — Fummeki’IAL 
Hank v. Dyer, Mae. 509. — N.Z. 

c. High! of collecting hank to prove 
on liAjnUlation of customer ct* origiiuit 
giver of bills.] -A eo., being the holder 
of bills of exchange indor.s(‘d to it hy 
another eo., whidi in turn hud receiveil 
the hills from a third eo., lodged t he hills 
with its hankers for eolleetion at 
maturity'. At the lime of lodging the 
bills tho CO. depositing them was in- 
debted to its bankers in a sum exceeding 
the amount of the bills lodged. The 
bills wore dishono ired at mal-urity, ivc 
all the cos. Huh.seipieutly w'ont into 
liquidation. As hetw'eeii the depositing 
eo. & the original givers of the liills they 
were otherwise sat-lsiied : — Held : tlie 
liankers entitled to jirove against tho 
assets of tin*, original givers of the liills. 
— lie City Sawmillinu Cu., Ltd. (1898), 
17 N. Z. L. R. 11.— N.Z. 

d. Hxjyenscs of colUtetwn — Jn addition 
to interest — Wheiher usurious,] — Under 

8. U. C. c. .58, if a bank procure a note 
to be made payable elsewhere solely for 
the purpose of ohtainJug tho rate allowed 
hy s. 5, fop the expenses of collection, in 
addition to the 7 per cent, interest, the 
transaction is usurious & void. They 
are not called upon to inquire as to tho 
rott.son for making a iiot-e thus payable 
wlion tho parties themselves have so 
chosen to draw it. — Hank of Montreal 
V. Reynolds (1860), 25 U. 0. R. 852. — 
CAN. 
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one of the firni of G . & Co. across the face of Uie bill, 
& the bill so accepted was handed to a clerk to be 
delivered in the usual course of business, & at half- 
past eleven o’clock on tliat day a clerk of the B. 
Bank called upon the drawees &. asked for the bill, 
lie was told by the clerk of the drawees that the bill 
had been mislaid, & requested to call again on Mon- 
day, which he agreed to do, as according to the cus- 
tom in Melbourne business closed at t welve o’clock 
on Saturdays. On Monday the clerk of the B. Bank 
called again upon the drawees, was told that the 
bill was ready to Ik^ delivered, but that in the 
absence of the clerk who had charge of i(., it could 
not; t-luiii be got at, & he was requested to call on 
Tuesday. The clerk called on that day obtained 
the bill, but the iwjceplancc' of the drawees was can- 
celled on the face of the bill, the drawees having ob- 
tained the information in theintc‘rval tliat.tliereinit- 


tance was not liktiy to be forwarded liy G. to meet 
the bill. G. bocaiiio insolvent, <fe the A. Bank 
having received nothing in respect of the bill, 
brought an action against the B. Bank, as th(‘ir 
agents, for negligence. The evidence did not show 
any uniform usag(^ at- Melbourne to present hills the 
sam(‘ (lay for accoi:)tanco. The custom to close at 
t w ♦"Jve o’(;lock on Sat urdays was pr(jvod. The judge 
put. it to the jury whether they thought that the 
B. B«ank weiN* guilty of negligence or a breach of 
duty in not demandiTig that the liill should be 
deliver(‘d up on Saturday acc(‘pte(l or unaccepttMl, 
iV th(‘ jury ausw<*red that, st rictly speaking, t.h(‘re 
V as a negl(‘ct , hut- considering the re^spectability of 
tlir draw(*es, dc Saturday being a slujrt day, the 
B. Bank wen* (*xcusable in leaving the bill. The 


jury found for pit fs. with nominal damage's, A pltfs. 
a])pli(‘d to ini-'i'ease th(‘ damages to 1^3,000, the* 
amount of tlu* bill : -Held : (1) t lu're ^^•as no such 
ni'gligt'iict' by (lefts, as agents as to entitle pit fs. t(^ 
substantial damage's ; (3) altlurngh the judge was 
wrong in directing the' jury on what was a i]iatte.»r of 
la.w A not- fact, yc't the* substance of tlie answer of 
the* jury wa.s, that it beaiig the*, ordiruiry course to 
leavi* a bill for acceptance; for 21 liours, A the 
21 hours running out on Saturday, but not before 
1 w<*iv(* (^clock, it was an exeuisabjc ne'glect to post- 
j)onc t he demand for an answer urdil th<* opening of 
the drawees’ count ing-houso on Monday. — Bank of 
A'an Diwmkn’.s Jj.\nd V. Bank of Vk tVuoa (1871), 
L. n. 3 P. (I 52(1 ; 7 M(Jo. P. C. C. N, S. Idl ; 40 


B. J. 1*. C. 28 ; 19 W. II. 857 ; 17 E. H. 152, 1\ C. 


484. Unauthorised indorsement — Payment to bank 
by acceptor — Recovery of amount by drawee — 
Rights of acceptor against bank.] —An J^higlish mer- 
clianl, resid(*nt at Fort St. (h*orge, in the East 
Indies, executed a power of attorm'y to his c(jrre- 
spondeiit in England, in the common general form. 
A servard; of the East India C(3., by the direction of 
the Governor in Council, drew three bills of exchange 
on tlu; CO., i^ayablo in London in favour of t hat mer- 
chant. Tin* corrt'spoiuient received the bills ; they 
were acceijt ed by t he co., <Sc the correspondent in- 
doi*sed & delivered them to a firm of merchants, 
who, liaving indorsed them, paid them in ac- 
count to their bankers, but alnujst immediately 
drew the amount thereof out of the liands of the 
bankers, '^Fhe hankers, having put their names on 
the hack of the bills, sent them when due to the co. 
for i)aym(;nt. The co., after inspecting the power of 
ait orney, paid the amount of the bills. The English 
moroliant di(;d, <fc his administrator dc honis non re- 
covered the amount of the bills from tlie co., in con- 
sequence of the ct'. deciding that' the corrc'sjjondent 
had not authority by the power of attorney to 
indorse bills. The co. gave notice of that judgment 
to the bankers, who at that time bad no proceeds in 
their hands of their customers. The co. brought an 
action against the bankers on the ground that their 
names being on the bills was a warranty that the 


prior indorsements were legal. The jury having 
tound that the co. paid the bills, not on the faith 
of the indorsements of the bankers, but on tin; faith 
of the power of attorney : — Held : the action couhl 
not be maintained, for no such warranty could be 
implied from the indorsement, if it could, the 
facts of the case showed that the co. did not act 
upon it. — E ast India Co. r, Tuitton (1824), 3 

B. & C. 280 ; 5 Dow. & By. K. B. 214 ; 3 L. J. O. S. 
K. B. 24; 107E. B.738. 

485. Payment to sub-agent of bank — Omission to 
credit customer — Failure of sub-agent — Liability of 
bank.] — M. employed K. & Co., bankiTs in lOdin- 
burgh, to obtain for him payment of a bill drawn on 
a person resident in Calcutta. K. C(j. accept (*(1 
the employment, it wrote promising to credit him 
with the money when received, li. Co. trans- 
mitted tlu; bill in the usual course of business to 

C. & Co., of Lomhm, by them it was forwardc'd to 
India, where it was duly paid. K. & Co. wrote to 
M. announcing the fact (u its paynu'nt, but never 
actually cr(‘dited him in th<*ir books with tlu; 
amount. The house in India failed : — Held : 
li. Co. were the agents of M. to obtain payin(*nt- 
of the* bill, pa>uuent having b(X‘n actually made, 
they b(‘ca!ue ipso faclo liable to him f(jr tlie amount- 
rt'cc'ived, bo could not be called on to sul‘f(*r any 
loss occasioned by the conduct of their sub-ag(*nts, 
as bctwi'en whom & himself no privity exist(‘d. — 
Mackkrsy V. Bamsays, Bonaks &> Co. D843), 9 
Cl. A:; Fin. 818 ; 8 E. B. (528, II. L. 

A nnoIntionA : — Apld. ITinoo r. Oriental Bank Corpn. (1878), 

a App. Cas. a25, P. C. Refd. Bt^atic r. Clarmichael (1857). 

29 L. T. (.). 8. 228 ; M(‘yerK(ein r. Eastern Agency Co, 

(1885), 1 T. \i. B- 595. Mentd. West Ham (irdns. 8t. 

Matthew, BetJmal Clrecn, [1S9(>J A. C. 477, il. L. 

486. Restrictive indorsement on bill — For col- 
lection per account ** -Payment by bank to indorser 
— Right to sue acceptor. )—D. drew a bill on defts. 
payable 150 days after sight discounted it with the 
JVl. Bank in Amerh^a. The M. Bank indorsed tin* 
bill to i)JtrR., bankers, for collection per account 
of the M. Bank. ’ ’ I^ltfs. pr(;sent od t be draft to deft s. 
for acceptance, <fe they accepted Fame. I*Jt fs. tlie/e- 
upon allowed the M. Bank to draw upon them for 
the amount of the bill. Before the bill matuivd 1). 
jiaid the M. Bank the amount of t he bill, & wrot e to 
defts. r(*leasing them from their liability as acci'p- 
tors. Defts. n(*ver r(*ceiv(*d any value on account 
of the bill. Both D. & the M. Bank Ix'cairu* bkpt. : 
— Held : pltfs. having tak(;ri tlie bill un(J(*r a r(>- 
strictive indorsement could not^ recover against the 
acceptors. — W illiams, Deacon <fc Co. v. Siiadbolt 
( 1885), 1 Cab. ^ El. 529 ; 1 T. L. B. 417. 

487. Mistake as to bill being honoured — Payment 

under mistake — Refusal of customer to repay 

Liability of collecting bank.] — B. was the indoi*see 
for value of a bill of exchange payable in Brussels. 
Defts. as agents for B. indorsed the bill to jiltfs. for 
collection. BJtfs. indorsed the bill for that purpose 
to their agents at Antvv(;rp. Afterwai’ds pltfs. in- 
formed defts. that the bill had been collected, cV: 
they handed them a cheque for the amount, less 
their charges. Defts. informed B. that the bill had 
been collected & credited him with the amount . 
The bill bad in fact b(*en dishonoured. IMtfs. sued 
defts. for the return of the money, which B. refused 
to repay to them ; — Held : defts. having accountc'd 
to B. before they were informed of tlu' mistake', 
pltfs. were estopped from recovering. — DECTSf'rrE 
Bank (London Aoency) v. Beiuho f,’o. (18t)5), 
73 L. T. 009 ; 12 T. L. B. 100 ; 1 Com. C^as. 255, 
C. A. 

488. Unauthorised acceptance of conditional pay- 
ment — Refusal of holders to agree — Liability of 
bank — Assignation of holders’ rights.] — The agent 
of a bank ottered to try to obtain payment of a bill 
which had been xirotested for non-payment, &; the 
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Sect. 6. — Collection of bills of exchange and promia- 
8ory notes : Sidhsecis. 1 2.] 

holders accepted the offer. The acceptors offered 
to pay the bill & the ])rotest charges on the con- 
dition that they should not be called upon to pay 
interest & expense's. The bank’s agent communi- 
cated this condition to the holders, &, without 
waiting for authority, took payment of the bill & 
protest- charges, marked the bill paid, & delivered 
it to the acceptors, ^vho deleted their names thereon. 
Thereafter the holders intimated their refusal to 
agree to the conditions on which payment had been 
nuwle, refused to accept the sum tendered to them 
by the agent of the bank, ifc received back the bill 
cancelled. They sued the acceptors on the bill, but 
the latter became bkpt. I’he holders then sued the 
bank for the amount of the bill, with interest, for 
the expenses of their action against the acceptors : 
— Held : the bank w^ere liable, but w'ere entitled to 
an assignation of the rights of the holders against 
the drawers of the bill. — B ank of Scotland v. 
IJoMiNioN Bank (Tokonto), [1891 1 A. C. 592. H. B. 

489. Drawn against goods — Free delivery allowed 
— Appropriation of payments to particular goods.] 
— A luinker, w’ho w’as i‘inployed by t he consignor of 
goods to collect the pi'oceeds of bills drawn again.st 
such goods, A for that purpose received the ship- 
pijig docuiiH'nts, was instructed to allow a free de- 
livery of goods to the consignet^ u]) to a fixed 
amount : — Held : tin* banker was under no obliga- 
tion to ascertain tliat the payments made from 
time to time by tlie consignee represented tlie jiro- 
ceeds of any ])arruml}tr goods. — BAiaiLKiN A 
Co. V. ClfARTlCIlED ^IKHC'ANTILE BANK OI' INDIA, 
l.ONDON A (’inxA (lS9d), 1 t’om. (.’as. 

iSVc, further, Sect. 15, post, 

490. Bank giving receipt for promissory note - 
Failure of maker- Whether receipt absolute acknow- 
ledgment of money received.) — A., a goldsmith, 
having £1.50 of B.’s momw in his liands, gave him a 
note for it payable to biiii or order on d(nnand, B. 
gave the note to pltf., to whom he was indebted in 
the lik<i amount, without indorsement . Bltf. took 
the note vV a bill for £80 on .T. to his bankers, A they 
gave ])ini a receipt b)r £2.‘10 on ae<-oiint , slat ing in tlie 
margin, “ B. £l5t), J. £80.” '^fhe bankers .senttljeir 
dunner on sovernl day.'^ to try to (Collect- the note 
for £150, but before iiayment A. failed: Held: 
the receipt was an absolute* fickiiowledgment of so 
much money rec<'iv(‘d on f)ltf.’.s account, A bankers 
were liable.— T row ELI. r. Evans (1710), 1 Eq. Ctis. 
Abr. :i75 ; 21 E. R. 1113. 


Sun-sECT. 2.- -Bruits on Dishonour. 

491 . Notice of dishonour — Bank acting for drawer 
& acceptor- -Acceptor’s instructions to stop pay- 
ment — No notice to drawer.] — E. A Co. deposited a 
bill of exchange w ith (lefts., bankers, for the amount 
of which they were given credit in account. TIhj 
bill was draw n by E. A Co. upon payable to the 
order of tlu* draws'rs at S. A (’o.’s in JLondon, A W’as 
remitted by defts. to them. T. also kept a banking 
account with d(ifts. Before the bill became due T. 
asked defts. to direct S. A Co. not to pay the bill. 


Defts. gave such directions, A the bill was returned 
to them the day after it became due. It wa« con- 
tended that defts. could not charge F. A Co. by 
reason of the default of the acceptor, when they 
themselves by their notice to S. A Co. were the 
cause of the non-payment of the bill. A that at all 
events defts. ought to have given notice of this cir- 
cumstance to F. A Co., their customei;s : — Held : it 
was not the duty of defts. to give notice to F. A Co. 
of T.’s directions, as they acted confidentially A 
were not at liberty to communicate T.’s orders 
without betraying their trust, A as T. might have 
provided for the bill elsewhere. — CitossE v. Smith 
(1813), 1 M. A S. 545 ; 105 E. II. 204. 

Annotations : — Mentd. Harris v. Uichardsou (1831), 4 C. A F. 

622 ; Allen v. Edmonson (1848), 2 Car. & Kir. 517. 


492. Reasonable time for giving.] — A coun- 
try banker, with whom a bill of exchange, payable 
in London, is deposited, has an entire day after re- 
ceiving notice of its dishonour to transmit same to 
his customer, so that notice by the n(^xt day’s post, 
thougli it be not- the next post, will be time enough. 

The indorsee of a bill payable at a bank(‘r’s in 
London deposited itwdth his liankersin the country, 
wdio caused if. to be duly presented for paynu^nt on 
the 14th, wh(‘ri it was dishonoured A nolice sent by 
the p(,ist. to t he country hank(*rs on the 15th, which 
reached them on the mornirjg of the 171h (being 
Sunday). On tlu* next day they sent notice by the 
post, tfj the ii)d(-)T see, but not. befoi'i* tws‘lve at noon, 
at which time the ])ost s(‘t. out for the plae** wiiei\* 
the indorsee rr'sicled : Held: this notie<‘ was 
w'ithin time. — Bray v, IIadw ex (1S1<3), 5 ^M. A S. 
bS ; 105 E. R. 970. 


- Apprvd. Ha\vk<*.s r. .Sallvr (1S2S), I 
716. Consd. Fielding r. Coit.v, |IS5)S| 1 g. )i. 2(;s, C A. 

493. Presentment through branch banks ~ 
Rights as Independent Indorsees, ) A bill of ( x- 
change was indorsed to a bi’aneli Inuik at E., w'ho 
indoi*s(‘d to another hrancli of the sane* Inuik at 11., 
W'ho indorsed to the Jiead hank in Ijondon : — If eld : 
the braneli banks were in(le))(*ndent indoisees, A" 
each entitled to th“ usual not iet* of dishonour, A. it 
W’as D'a.sonable tin* hill should be s(*nt successi vt.ly 
to the branch banks through wliieli it. had (uuue to 
the p7*incij)al bank before giving notice of dls- 
Jionour to the hold<*r . — (’lodio ?\ Bavlev (1843), 12 
IVI. A \V. I 1 : 1.3 r.. .). Ex. 17 2 1.. T. O. S. 7 

Jur. 1092 152 E. R. 1107. 


Annotations : — Consd. W^KMiluiid v. Fear (1867). 7 E. iS: IL 
51B; I’rinoo ?\ Orionfal Rank Corpti. (187.S). 3 Aiu>. < as. 
.326. P. Expld. & Apld. Fioldinj? v. Carry. |ls:)S| i g, j{, 
2r.s, A. Consd. II. V. I.OAutt, |11M2| A. (!. 212, J*. 
Refd. Pridcaux v. Criddlo (180!)), 10 H. & S. 616. 

494. To wrong branch of country bank 
Subsequent telegram to right branch. J -A branch of 
a count.ry banking co. rec(*ived from a custofri(*r a 
bill of exchange A forwuirded it to a London bank 
for presentation. Tin? bill w^as dishonour(‘d. A tin* 
Lond(.)n bank on th(^ following day st*nt notice of 
dishonour by post to a branch of the <;ountry bank- 
ing CO., but not t o (he branch from w hich t hey had 
r<*ceived the hill. On t he next day tliey discovered 
the mistake A tel(‘graphed notice of dislionour to 
the branch fnjin which they had re<X‘ived the bill. 
The* notice given by that branch A all subs(iquent 
notices, including that to deft ., who w'as an indorser 
of the bill, weres(‘nt in du<‘ time. In an action by 
the holder of tlu; bill : — Heki : suflicient. notice of 


PART II. SECT. 6. SUB-SECT. 2. 

494 i. Notice of dishonour — To wrong 
branchi—Failure of hank to correct mis- 
ake.] — Pltf., a customer of defta.* 
branch bank at C\, handed to the 
maiia^'j’ there for collection a note made 
by G. to, & indorsed by, T., both of 
whom lived at D., where the note was 
iniide & payable. The C. monaK’er, 
without indorsing tlie note, sent it to 


their W. branch for collection wdt,hout 
any inetmetions 08 to the place of resi- 
dence of the indorsor. Payment having 
been refused upon presentation, the 
agents of the W. branch handed it to a 
notary, who duly protested it but in- 
closed the notice for T., in the envelope 
containing the notice to the W. branch, 
addressed to the manager of that branch. 
The 0. manager re(M?ived the protest, & 
could have seen from it, in time to 


rectify tlie mistake, that tiio notice for 
T. had been addressed to the W. agent . 
— Held : on sending the note to their VV. 
agent defts. should have given proper 
information os to the residence of tlie 
indorser for the gnldanci; of the notary. 
8c tlie C. branch having notice from the 
protest, which they should have exa- 
mined, that the notice for the indorser 
had boon sent to W., they should at once- 
have had a proper noUco served in D. 
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dishonour had been sent by the London bank to 
comply with Bills of Exchange Act, 1882 (c. (51), 

49 (12), (18). — Fielding ^ ( >0. v , Corry, [1898] 
1 Q. B. 268 ; 67 L. J. Q. B. 7 77 h. T. 458 

46 W. B. 97 ; 14 T. L. B. 85 42 Sol. Jo. 45, 

C. A. 

Branch banks, generally, see Sect. 1, sub-sect. 3, 

ante, 

496. Casual customer— Notice not given — 

Usage of bankers. ]— Pltf. handed defts. a bill for 
£272 for collection. He had no account with them, 
but tiiey collected negotiable paper for him for a 
commission. The bill fell due on Nov. 24, A on 
Nov. 18 pltf. left it with defts.’ cashier. On Nov. 80 
Ijltf. called at the bank A was informed of the dis- 
honour of thti bill. The immediat e & prior indorsers 
<l(*nied liability to pltf., on the ground of want of 
due notice of dishonour. In an action to r<‘cover 
t he value of the bill, defts. s(;t ui-) a u.sage of bankers 
not to give notice of dishonour to casual customers, 
who W(‘r(‘ told to call on the day the bill would be 
returned, & a verdict was given for (lefts, on the 
ground that by the gtmeJ’al usage t^f bankers, 
(l(‘fts. W( re under no obligation to give jiltf. notice 
of dishonour. — AsiiwouTir v. Miller (1865), cited 
(ii'ant’s Law of Banking, (>th (‘d., p. 58, n. 

496. Customer credited on receipt of bill for collec- 
tion — Indorsement as agent — Right to sue agent on 
dishonour.] A solr., under the authority of an 
administrate.)!* A as his local agent, collect (^d debts 
due to the estate of an intestate. He rec(‘iv<*d, in 
the course of his agency, money wldcl) it was his 
duty to remit to the gen<‘ral ag(‘nt. of th(‘ adminis- 
trator. In ord(‘r tile more conv(‘ni<mtly to remit, tins 
money he procured a banker’s bill, wliich had b(M*n 
ac(;iderita1ly drawn in his favour, A which he had to 
indorse. Heiiidorsed it to the general ag(‘nt & d<*>- 
])()sit(‘d it> with a banker, t(.) b<‘ iirescuited loracc(^p(»- 
ance A paynuuit. by the drawee, ’riu* banker gave 
him cr(*dit for the amount , knowing tiie circum- 
stances (jf the transMiCtion A the relative situation 
of the parties : —77 cZd ; the Ot. of E(|uily vvoidd 
r(‘>>train an action on the indorsement, whether 
lirought by the indcjrsc^e or by the banker against- 
the solr. — Kinsox v. Dilworth A Welch (1818), 5 
Price, 564 ; 146 E. B. 695. 

Annotaiion : — Apld. Caatrique v, IhittigleR: (1855), 10 Moo. 

J*. C. i\ O-l. I', a 

497. - Payment by acceptor to customer after 
dishonour Bank’s rights against acceptor.] — Deft, 
accept.ed a hill of exchange' drawn by O., who in- 
domed it to his bank(*rs ; they entered it on the 
credit side of C.’s account, but , the bill having boon 
dishonour(*d, entered it afterwards on the d<'bit 
side. A few days after the dishoru^ur deft, paid to 
O. the amount of tbo bill, but omitted to take it out 
of the banki'rs’ hands. C. subsequently paid in to 
the bankers on his gcmeral account more than enough 
tn covej* all tlie it ems of the account preceding the 
bill item, A tliat item also, A the bank(‘rs, for a 
space of three years, tr(^ated the bill as paid ; they 
then sued delt. on his acceptance : — Ile/d : ho was 
not liabh*. — Field v, Carr (1828), 5 Bing. 18 ; 2 
Moo. A P. 46 ; 6 L. J. O. .S. (k P. 208 ; 180 B. B. 
961. 

Annotations : — Ezpld. & Distd. Jones v, BroadliurHt (1850), 


9 C. 11. 17J. Mentd. Thai’sis 8ul|>lmr & Copper Co. v. 

l.oftuH (1872), 21 W. R. 109;/rhe Mecca, [1897] C. A. 

286, 11. L. 

498. Balance against customer at time of dis- 
honour —Previous allowance of overdrafts by bank 
— Bank’s right against acceptor,}-— A. drew a bill on 
B., A indorsed it to a bank, at which he (A.) had an 
account. B. accepted the bill, but, not paying it, it 
was returned noted to the bank who entered it on 
the debit side of A.’s account, “ B.’s return, 
£100 6«.” The state of A.’s account at the time of 
the ent ry, A up Id the commencement of the bank’s 
action against B., was against A. to the amount of 
about £400. It was proved that the bank had, on 
former occasions, allowed A. to overdraw his ac- 
count to the amount, (jf £500 or £600, but there was 
not any agrc.'emtJiit- that they should do so : — Held : 
those facts did not prove a pl(*a that tlio bank 
had received from A. £100 6«. in satisfaction of 
the bill. — Kyder v. Willett (1886), 7 C. A J*. 
(508. 

499. Payment by drawer after dishonour — Rights 
of bank against acceptor.] On Apr. 3, 1889, S. 
drew a bill on tk A (’o.,by whom it was accepted. 
Pltfs., bankers, credited S. in his account with the 
full amount of the bill, A debit(‘d him with the dis- 
c(junt. On Aug. 6 tlu^ bill was dishonoim^d. On 
Aug. 7, t.h(‘ amount of tlie hill was debited to S.’s 
account , A , on the same day, pltfs. issued a wit 
against S. A Ck A t’o. in an action to recover the 
amount, of the bill. Many jiayments into his ac- 
count weiv made by S. (wi'i'y day after Aug. 0, A it 
was contended by O. A Co. that, the bill had been 
discliargt'd by payment. : — Held : it was no defence 
to an action i)y t he holder against the acceptor of a 
bill that. t.h<‘ holder had bt'on paid by the drawer. — 
Brown, Janson A (X>. i\ (’ama A Co. A Salberg 
(1890), (5 T. L. B. 250. 

500. Collection of note by branch bank — Notice of 
dishonour to holder — Cancellation in error — Lia- 
bility for money had A received.] — The holder of a 
j)romissory note^ presented it at the head ollice of 
the bank(Ts of the maker for payment. They sent 
it. to their branch at the place wher(‘ the note was 
payable. wh(‘r<' tin* cltTk canccdlc^d the signature, 
wrote “ Paid ” on the note, A transmitted a draft in 
rcs[)<*cl of it. to the head ollice. The note was in fact 
dishonoured. Notice of dishonour Wc'is given to the 
holder, making no refc*renc(* to what, had occurred 
between the branches of t he bank : -Held : (1 ) the 
h(*ad onic<,‘ A branch being one A the same bank, the 
act. of the clerk did not operate to charg<» the bank 
with money had A recidved to the use of the holder ; 
(2) th(‘ riK're fact of ciuicelling the signature A 
writing “ Paid ” on it, correctoci before the note was 
sent back to pltfs. by a memorandum thereon 
“ Cancelled in (*rror,”^ was not effectual to charge 
the bank with the r(^ceipt of the money. — ^P rince p. 
Oriental Hank Corpn. (1878), 3 App. Cas. 825 ; 
47 L. J. P. Ck 42 ; 38 L. T. 41 ; 26 W. R. 543, 
P. C. 

Annotations : — Refd. Bank of Africa i\ Colonial Government 

(1888), 18 Apj». Caa. 215, 1'. (J. ; Fielding v. Gorrv, [i8981 

1 Q. B. 268, (\ A. : R. v. Lovilt, 119121 A. C. 212. P. O. 

Mentd. Sinclair v. Brougham, [1914] A. C. 898, H. L. 

Branch banks, generally, sec Sect. 1 , sub-sect. 3, 
ante. 


which they could liave done in time. — 
STF.iNiioFr v. Merchants Bank (1881), 
46 U. C. R. 25.— CAN. 

e. Giv€n by bank — Bank with 

no interest in 7iotc .\ — Where a not.c, in- 
dorsed in blank, is left at a bank for 
csollectlon, notice of dishonour may bo 
given by the bank, though It has no 
interest in t.Iie note. — Howard v. 
Godard (1860), 4 All. 452. — CAN. 

f. Note, dis/ionovred but not pro- 
tested — lAabiHIu of indorsers to pay 
interest A — A proiiiiesory note was dls- 

J. ^VOL. HI. 


honoured at maturity, but was not pro- 
tested by the holders (a banking corpn.) 
because of a waiver by the indorsers of 
prosontment it notiee //eW .* the in- 
dorsers were not lialile to pay inturost 
thcroou as a debt, nor coiihi a contract 
to pay interest i)e deduced from a usavro 
of lianks to cliargo interest on overdue 
debts, & to coll(»ct it if possible . — Re 
McdloiTOADL (1885), 12 A. R. 265.— 
CAN. 

g. Bank creditiny payee after mdc 
retired — With money paid by nuxkerA — 


A payee ot a promissory note discounted 
it at a bank where ho was a oustornor A. 
the note having been dishonoured, paid 
it the day after maturity. Later, on the 
same day, the maker deposited the 
amount of the note in the bank A the 
money was placed to the credit, of the 
payee : — Held : the bank had no au- 
thority te place the money to his credl' 
after the note hofl been retired.-— 
MoMknnamin V. Evans (1912), 41 

N. B. R. 481; I.*! D. L. R. 197; li 
E. L. R. 269.— CAN. 
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Sect 6 . — Collection of hiUs of exchange and promis’ 
aory notes : Sub aect 3 .] 

Sub-sect. 3. — Short Bills. 

501 . Given in exchange for acceptances by bank — 
Insolvency of bank — ^Liability of assignees to re- 
lund.]— Pltf. employed J. as his banker in London, 
& drew bills on liim under an agreement to make 
remittances to answer same when due. In Nov., J. 
was liable for over £1 ,000 on bills accepted by him 
for pltf., pltf, sent by post to J. two bills which 
became due in the following Jan. J . became a bkpt. 
in Nov., & defts., as his assignees, received payment 
of the bills remitted by pltf. These bills had been 
written short in J.’s books. J. did not meet his 
acceptances, but they were afterwards paid by pltf. 
l*ltf., however, owed J., for commission <fe interest, a 
balance of £10.5 13s. 2d. : — Held : pltf. was entitled 
to the proceeds of the bills after discharging the 
balance of £195 13s. 2d. — Z inck v. Walker (1777), 
2 Wm. Bl. 1154 ; 90 E. II. 081. 

Annotationa : — Distd. Boltou v. Puller (1796), 1 Bos. & P. 

539. Befd. Parko v. Eliason (1801), 1 East, 544. 

502. Remittance to London bank for collection — 
Insolvency of London bank — Right of country bank 
to recover — Agreement as to discount.] — Short bills 
were remitted by a country bank to London bank(‘rs, 
who did not act upon a particular agreement for 
discount, when overdrawn. The London bankers 
having become bkpt. : — Held : the assignees should 
within a w^eek pay the sums of money admitted to 
have been received in respect of the bills, & should 
deliver up the bills outstanding. — Ex p. Madoison 
( 1790), cited in He Boldero, Ex p. Pease (1812), 
19 Ves. 25 ; 34 E. II. 435. 

503 . Cash balance in favour of 

country bank.] — Short bills were reinitU^d by a 
country bank to their banker in li(jndon , standing at 
the bkpey. of the latter enU'red short, in th<3 usual 
way, not being due. (!)n petition Held : they 
should be delivered up by the assignees to the 
country bank, W'ho, not being creditors when the 
petition was presented, the cash balance biing 
against them, had since bect;me so, turning it in 
their favour by taking up bkpl-.’s acceptances on 
their account. — Exp, lloWTON (1810), 17 Ves. 420 ; 

1 Hose, 15 ; 34 E. B. 105. 

Annoiatiotis : — Befd. Exp. Cowan (1819), 3 B. & Aid. 123. 

Mentd. Re Boldero, Ex p. I*ea8e (1812), 19 Vos. 25 ; ICe 

Ooron, Exp. Culls (1838), 3 Doac. 242. 

504. Lien of London bank. ] — Bills 

were remitted by a country bank to tludr banker in 
London, &> remained at his bkpey. in his hands 
undue, or unapplied according to the authority 
given, or afterwards came to the hands of the 
.‘issignccs, who received the proceeds. As & when 
the amount of a bill was received it formed for the 
first time an item in the cash account : — Held : (1 ) 
the bills were the j)roperty of the remittors, subject 
to any lien bkpt. might have; (2) the bills were 
not in the order &; disposition of bkpt. — He Bol- 
PBRO, Exp, Pease (1812), 19 Ves. 25 ; 1 Rose, 232 ; 
34 E. 11. 428. 

Annotations : — Apld. Re Boldero, Ex p. Loodw Bank (1812), 

1 Rose, 254. Extd. Re Boldero, Ex p. Wakefield Bank 

(1812), 1 Rose, 243. Distd Hornblower r. Proud (1819), 

2 B. & Aid. 327. Apld. Joinbart v. Woollelt, .loinbtirl v. 

Loffg (1837), Donnelly, 229 ; Wise, Exp. Atkinp (1842). 

J3 Mont. D. & Do G. 103. Consd. 'rriminprham v. Maud 

.(1868), 1 . B. 7 Kq. 201. Befd- TbompRoni?. « dies (1823), 

T^ow. & liy. K. B. 733. Mentd. Re Bretloll, Ex p. 

Goren (1838), 7 L. J. Ch. 187 ; B«C3oren, Cutt^ (1838), 

.3 Deac. 212. 

505 . Insolvency of country bank — Rights of 

bill-holders to proceeds.] — Bkpts. were bankers at 
Sheflieid. P., who was not a customer of bkfits., 
inquired of tiiem how be was to procure payment 
of a bill drawn upon P. tSr Oo., London, at 30 days’ 

t & indorsed to the order of P. P. was infornied 


that the bill must be sent up to London & remain 
there till paid, & he was told to indorse the bill & 
call again on Jan. 10 to receive the money. Bkpts. 
made no advance on the bill, but indorsed it speci- 
ally to their London agents, in whose possession it 
was at the time of the bkpey. The proceeds of the 
bill were subsequently received by the London 
agents & credited to bkpts. ; — Held : subject to the 
lien of the London bankers, the proceeds of short 
bills so remitted ought to be deposited rateably 
among the bill-holders . — Re Parker, Ex p. Eroo- 
GATT (1843), 3 Mont. D. & Be G. 322 ; 7 Jur. 910. 

506 . Deposit of bills with bank to be received when 
due — Bills pledged for advances — Rights of pledgee 
on bank’s Insolvency.] — ^A. deposited bills indors(‘d 
in blank with B., his banker, to be received when 
due. The latter raised money upon them by pledg- 
ing them w'ith C., another banker, who took them in 
good faith. B. afterwards became bkpt. : — Held : 
A. could not maintain trover against C. for the bills, 
although B. was not justified in pledging them. — 
Collins v, Martin (1797), 1 Bos. & P. 618 ; 126 
E. R. 1113. 

Annotations: — Ezpld. Re Boldero, Ex p. Wakefield Bank 

(1812), 1 Rose, 243. Consd. Re Boldero, Ex p. Poaso 

(1812), 19 Vea. 25. Distd. Troiillol v. Baraiidon (1817). 8 

Taunt. 100. Apld. Wookey v. Pole (1820), 4 B. & Aid. I. 

Ezpld. Goodwin v. Robarta (1875), L. H. 10 Exch. 337. 

Befd. Bank of Bengal v. Macleod (1849), 5 Moo. Ind. Aup. 

1. I*. C. ; Bank of Bengal v. Pagan (1849), 5 Moo. Jul. 

App. 27. 1\ C. ; Barber v. lliobarda (1851). G Exch. 63; 

Dawson v. Isle (1906), 75 L. .1. Uh, 338. Mentd. Ileath i\ 

Sanson (1831), 2 B. & Ad. 291. 

507 . Property in as between banker & customer — 
Insolvency of bank— Cash balance in favour of cus- 
tomer — Liability of assignees* to refund.] — I). A CJo. 
were bankers at Birmingham, with whom [iltfs. 
kept a banking account. In Nov. pltfs. indoi’sed 
paid into the bank three bills of exchange, whicli 
becamii due in l)(;c. & .Tan. following. Before tlxvsf* 
bills became due D. Oo. wen' made bkpts., A t h(*i*e 
was at that time a consuh*rable balance due t,o 
pltfs. on their cash iSt bills (duo) account. It. wai 
the practice of D. ite (k). oth<‘r country hankers to 
enter a])j)roved undue bills, if they had not a long 
time to run, in a gross sum with cash to th(' credit, 
of the customer, giving him (*ith(*r cash or libiudy to 
draw on them to t hat amount. 3’he bankers would, 
as convenhmee ref]uiri*d, pay them away lo other 
customers, or transmit them to their own agents in 
London. Int crest was charged on both sides of the 
account on such transactions. London bankers did 
not carry undue bills to the credit of th(^ cuslonuir, 
but entered them short,. The as.signees received 
the proceeds of t he bills : — Held : the assignees 
were liable to refund these proceeds to pltfs. — Giles 
V, Perkins (1807), 9 East, 12 ; 103 E. R. 477. 

Annotations : — Distd. Carfllairs v. Bates (1812), 3 Camp. 

301. Eztd. Thompson v. Giles (1824), 2 B. Sc C. 422. 

Consd. Re Dilworth, Ex p. Benson (1832), Mont. & B. 

120. Apld. Gaden v. Newfoundland Savings Bank. 

[1899] A. C. 281, l». C. ; Dawson v. Isle, fl906] 1 Oh. 633. 

Befd. Re Boldero, Ex p. Pease (1812), 1 Rose, 232. 

508. -.] — A customer was in 

the habit of indorsing «fe paying into his bankers* 
hands bills not due, which, if approved, were im- 
mediately (‘utered (as bills) to his credit, to t,lie full 
amount-, lk> he was then at liberty to draw for that 
amount by chocpies on the bank. The customer was 
charged with interest upon all cash payments to 
him from the time when made, cSi upon all payments 
by bills from the time wlien they werci due & paid, 
<te had credit for interest upon cash ijaid into tins 
bank from the time of the jiayment, & upon bills 
paid in from the time when tlie amount of tlxmi 
was received. The bankers paid away such bills to 
their customers as they thought fit. The bankers 
became bkpts.: — Held: (1) the customer might 
maintain trover against their assignees for bills paid 
in by him, & remaining in specie in their hands, the 
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cash balance, independently of the bills, being in 
favour of the customer at the time of the bkpey. ; 
< 2 ) the banker was only justified in negotiating the 
bill*^ when tliat was rendered a reasonable coui*se by 
the state of the cust/omer’s account. — Thompson v, 
OlLES (1824), 2 B. & C. 422 ; 3 Dow. <fe Ry. K. B. 
733 ; 2 L. J. O. S. K. B. 48 ; 107 R. R. 441. 

Annotations : — Apprvd. He Dilworth, Ex p. Armiatoad 
<1828), 2 Gl. & J. 371. Distd. He Dilworth, Ex p. Thompson 
(1828), Mont. & M. 102. Consd. Re Dilworth, Ex p. 
Bonson (1832), Mont. & B. 120. Apld. Jombart VVoollott, 
Jombart v. Logg (1837), Donnelly, 229 ; Re Wise, Ex p, 
Atkins (1842), 3 Mont. D. Sc Do Q. 103. Apprvd. fie 
Harrison, Exp. Barkworth (1858), 2 De G. & J. 194, D.J.7. 
Distd. Re Mills, Bawtreo, Ex p. Stannard (1893), 10 
Morr. 193. Apld- Gadon v. Newfoundland Savings Bank, 
[1899] A. 0. 281, I*. C. Refd. Re Maberly, Ex p. Cimning- 
ham (1833), 3 Deac. & Ch. 58 ; Re Trye & Lightfoot, 
Ex p. Pauli (1838), 2 Jur. 208 ; Re Forster, Ex p. Bond 
<1840), 1 Mont. D. & Do <3. 10 ; Harris v. Truman (1881), 
7 Q. B. D. 340 ; He A Debtor, Ex p. Tho Debtor, [1908] 
1 K. B. 344, C. A. 

609. -.] — If a customer pay 

into the hands of his banker certain bills, as short 
bills, &, after tho bkpey. of the banker & choice of 
assignees, the assignees present them for payment, 
&; receive the i^roceeds, & claim to hold tho proceeds 
Against the customer, they are liable in trover. — 
Tennant v. Stracuan (1829), 4 O. & P. 31 ; 
JVlood. & M. 377. 

510. .] — Where hilts of ex- 

change are paid by a customer into his account 
with a banker, & erdored as cash, with a distinct 
interest account, he has credit' to the amount of 
tiie hills so entered, but , in fact, neveT overdraws 
his account, tiie bills not due at the date of the 
bkpey. of the bankers, or tho proceeds received by 
tho assignees, belong to the customer. — Re Dil- 
woRTii, Ex p. Benson (1832), 1 Deac. Sc Ch. 43.5 ; 
Mont. Sc B. 120. 

511 . . ] - Petitioner deposited 

India bills drawn, or rather signed, by order of the 
■Governor in Council of Bombay on the Ct. of Direc- 
tors of the Kast India Co. with hid* bankers specially 
indorsed by her to receive the amount when tliey 
should become due. The balance of petitioner’s 
banking account was then in her favour, Sc con- 
tinued so up to the bkpey. of the bankers. Tho 
bankers charged discount on tlie bills in their 
account witli luditioner, who might have drawn 
upon them for the amounts, it being tho custom of 
the bankers to consider ordinary bills so deposited 
as cash. The bankers paid the bills away to a credi- 
tor, with whom the assignees afUd’wards set tied an 
account, charging him with the amounts of the bills, 
Sc receiving a balance duo to the estate. This appro- 
priation of the amount of the bills petitioner con- 
tended was unjustifiable, Sc claimed that the amount 
ought to bo refunded to her by tlie assignees as the 
proceeds of the bills : — Held : petitioner was en- 
titled to be reimbui'sed the wliole amount of tho 
bills from t.ho assignees. — Re Forster, Ex p. Bond 
(1840), 1 Mont. D. Sc Do G. 10 ; 9 L. J. Bey. 18 ; 4 
Jur. 224. 

512. . ] — A customer, having 

at tho time a balance in his favour at his banker’s, 
indorsed generally a bill of exchange for £50, which 
ho dei)osited with them, together witli a cheque for 
£7, being at tVie time credited by £57 in his account 
with the bank. IIo also sent to them a bank post 
bill for £48 9«. lOd. inclosed in a letter, directing 
them to ifiaco it to his account. Before the bill of 
exchange became due, a fiat issued against the 
bankers : — Held : the customer was entitled to bo 
paid in full the amount of the bill of exchange which 
had been reccive(i by the assignees under the fiat, 
on the bill becoming due, & he was also entitled to 
the bank post bill, or to the amount thereof, if re- 
ceived. — Re Wise, Ex p, Atkins (1842), 3 Mont. 
D. & De G. 103 ; 12 L. J. Bey. 28 ; 7 Jur. 95. 

513 .1— -Undue bills of ex- 


change were fi*om time to time remitted to a banker 
by a customer & indorsed to the banker. Tlio 
course of dealing was that the bills were not entered 
short, but though they were distinguished in t h(3 
account as bills, the full amounts were entered in 
the cash column under the date on which the bills 
were paid into tho bank, & the customer was at all 
times at liberty to draw cheques to the extent of t he 
balance in his favour, as appearing on the account 
thus made out. Interest was allowed by the bankf^r 
upon the bills only from the time when their amount 
was received: — Held: ( 1 ) in the absence of evi- 
dence of the customer’s acquiescing in or autho- 
rising the banker treating tho bills as his own from 
the time of their being paid in, they remained tho 
property of the customer, subject to the lien of the 
Danker for his cash balance, & tho banker had no 
right to negotiate them unless tho balance of tho 
account was in his favour ; (2) on the bkpey. of th (3 
banker, such of them as remained in his hands in 
specie did not pass to his assignee, but, subject to 
such lien as above mentioned, b(3longed to the cus- 
tomer. — Re Harrison, Ex p. Barkworth (1858), 
2 Dc G. Sc J. 194 ; 27 D. J. Bey. 5 ; 30 L. T. O. 8 . 
313 ; 4 Jur. N. S. 547 ; 0 W. R. 273 ; 44 E. R. 962, 
L.JJ. 

514. Onus of proof as to whether bills 

considered as cash — Right of customer to proceeds.] 

— -Bkpt. was a banker at 8 ., Sc at the time of liis 
bkpey. had a considerable balance in tho hands of 
K. & Co., his London agents. Hhortly before tho 
bkpey. B. paid two bills into the bank at 8 ., which 
did not fall due until after the bkpey. Bkpt. re- 
mitted the bills t^ K. Sc Co., who received the pro- 
ceeds after the bkpey. Sc paid them over to the 
assignees. B. had employed bkpt. for many years 
Sc had been in the habit of paying bills Sc cash in- 
discriminately into his bank, which were entered 
without distinction in a general rurming account. 
B. had occasionally, though rarely, overdrawn his 
general ixccoxint :-^Held : B. was entitled to the 
proceeds of tho, bills, unless on inquiry it should 
appear that- with B.’s knowledge, or from the habit s 
of dealing between tho parties, the bills wor«* to h ‘ 
considered as casli. Sc the onus of that proof lay on 
bkpt. — Re Bljrrough, Ex />. Sargeant (1816), 1 
Rose, 153. 

AnnotcUiom : — Apld. Re Burrouffli, Ex p. Sollors (1811), 18 

Vos. 229. Consd. ThornpHOii v. Giles (1823), 3 Dow. & By. 

K. H. 733. Apld. Re Dilwortli, Kx p. Thompson (1828) 

Mont. Sc M, 192. Consd. & Dbtd. Re Dilworth, Kx v- 

Benson (1832), Mont. & B. 120. Consd. /ie Harrison, Ex 

p. Barkworth (1858), 2 Do G. & J. 194. 

515. S. P. Re Burrouoh, SotJ.KRS (1811), 
18 Vos. 229 ; 1 Ro.se, 155 ; 34 K. R. 304. 

510 . ,] — customer is not 

entitled to recover short bills in the hands of his 
bankers at tho time of their bkpey., whore the habit 
of dealing between the parties was such as to 
warrant an inference that they mutually considered 
& treated such bills as cash. — Re Dilworth, Ex />. 
Thompson (1828), Mont. Sc M. 102. 

517. Bills indorsed to bank for negotia- 

tion — Customer drawing against proceeds. ]— 'Short 
bills deposited with bankers, on opening an accounf/ 
with them, do not pass to their assignee, though th‘‘ 
depo.sitor indorsed the bills to the bankers, to enable 
them to receive the proceeds, when due, & drew on 
account of such proceeds. — Re Wise, Ex p. Ed- 
wards (1842), 2 Mont. D. &; De Q. 625 ; 11 L. , 1 . 
Bey. 36 ; 6 Jur. 877, Ot. of R. 

51 8. — Indemnification of bankrupt estate 

— Customer’s right to delivery .] —The ct. niade an 
order upon the provisional assignot; to deliver iqi 
short bills in the hands of bankers at the tirn * of 
their bkpey., tho estate being indemnified against 
their outstanding acceptances on account f>f 
petitioner. — Re Kensington, Ex p. Buchanan 
(1812), 1 Bose, 280k 

p 2 
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Sect. 6 . — Collection of hills of exchange and promis- 
- 8ory notes : Suh seci. 3. Sect. 7 : Sub-sccis. 1 <£:2. 

Sect. 8 ; Suh-sect. 1.] 

519. .] — Sliort bills in the 

liands of bankers at tlie time of their bkpcy. were 
ordered to bo delivered up, upon bkpt.’s estate 
being indemnified against its liability for petitioners. 
The right was considered so indisputable that the 
order was made by consent . — lie Whitehead, 
Exp. Burton Bank (1814), 2 Bose, 162, 

520. Receipt by bank as agent — Bankruptcy of 
bank — Customer’s right to proceeds.] — A short bill 
in the hands of a bkpt. banker, as agent, not by 
consent or the course of dealing, considered as cash, 
to be returned, or the proceeds, received after the 
bkpcy., though the bill was due previously, Sc re- 
tained so as to discharge the indorser. — Re BUR- 
ROUGH, Ex p. SOLLERS (1811), 18 Vcs. 229 ; 1 Rose, 
155 ; 34 E. R. 304. 

521. Right of bank to discount.] — ifc Boldero, 
Ex p. Wakefield Bank (1812), 1 Rose, 243. 

522. Reduction of cash balance. ] — Re Bol- 

DKRO, Ex p. Leeds Bank (18J2), 1 Rose, 254. 

523. Customer’s right to bills.] — By the 

forms of agreement belAvoon F. & Co., & tlieir 
bankers S. & Co., the permission to discount bills 
of exchange was limited to the amount necessary to 
meet such acceptances of F. & Co., as were in course 
of immediate payment at the house of 8. Sc Co. To 
cover certain acceptances becoming due, F. Sc Co. 
remitted to S. Sc Co. an indorsed bill of exchange. 
The acceptances were, however, dishonoured by 
S. Sc Co., who soon afterwards stopped payment-. 
S. & Co. then procured the bill to be accepted, & 
made an entry in their books of having discount/ed 
it. A commission of bkpcy. having issued against 
S. Sc Co. : — Held : the permission t o discount was, 
by the terms of the agreement, limited to the pur- 
pose for which the bill was remitted ; S. <te Co. 
ought not to have received or discounted the bill 
without executing the trust reposed in them ; Sc it 
must be delivered up to F, & Co. — He Sikes Sc Co. 
Ex p. Frere (1829), Mont. Sc M. 263. 

Annotation: — ^Beld. .Tombart v. Woollett (IS.'H), 2 My. & 

Cr. 389. 

524. Transfer by bank to London agent — Subse- 
quent discount & sale — Customer’s right to in- 
demnity.] — A. kept- a banking account with D, &> 
(/O. B. & Co. were the London bankers & corre- 
spondents of I). Sc Co., witli whom they had de- 
] )osited securit ies. A. indorsed two bills of exchange 
Sc handed them to Tl. & Co., Sc these were, trans- 
mitted by them to B. Sc Co., who discounted one of 
therrj Sc received the proceeds of the other. When 
the bills were deposited by A., the account was in 
his favour. Sc it continued to be so until the bkpcy. 
of D. Sc Co. A. was cnulited wit h t he bills when paid 
in Sc debited with inter(‘st on each payment by the 
bank to him in cash from the day of such cash pay- 
ment, & credited with interest- from the time when 
each bill paid in by him became due': — HeM : 
1), Sc Co. had no right- to transfer the property in 
the bills. Sc- A. was entitled to be indemnified from 
the surxduH security held by B. Sc Co. — Re DiL- 
worth. Ex p. Armtstead (1828), 2 Cl. Sc J. 371. 

AnnotationA : — Distd. /ic Dilworth, Ex p. Thompson (1828), 

Mont. Sc M. 102. Refd. lie Forster, Ex p. Bond (1840), 1 

Mont. D. & 1)0 G. 10. Mentd. Jie Dilworth, Ex p. Benson 

(1832), Mont. & B. 120. 

525. Promissory note written short — Bankruptcy 
of customer — Lien of bank — Right to retain as 
against assignees.] — Defts. were bankers of N., a 
bkpt. N. paid in a note, the day before be com- 
mitted the act of bkpcy., which was written short 
in his cash account. At that time there was a 
b.dance of £2 15«. in his favour. N. had also a 
discounting account- with defts., Sc about a month 
before be became bkpt. they discounted fifteen 


bills for him, five of which were dishonoured^ 
Defts. claimed to retain the note as against the 
assignees, to indemnify them for the loss they would 
sustain on the bad bills : — Held : they had a lien 
on the note. — JouRDAiNE v. Lefevre (1793), 1 
►. 66 . 

Annotations : — Distd. Bower v. Foreijfn & Colonial Gas Co. 
(1874), 22 W. R. 740. Befd. Bamott v. Brandao (1843), & 
Man. & U. 630. 

See, further. Bankruptcy Sc Insolvency. 


Sect. 7. --COLLECTION OF OTHER DOCUMENTS. 

Sub-sect. 1. — Dividend Warrants. 

526. Receipt for trustees — Fraudulent sale of 
stock by partner of bank — Dividends entered in 
bank books as received & credited to customer — 
Right of trustees.] — Certain stock was vested in 
trustees, upon trust [inter alia) to pay the dividends 
to A. during his life, Sc, after his death, upon trusts 
for his widow Sc children. M. Sc Co. were the 
bankers of the trustees, <to emi)loyed by them to 
receive tlie dividends. During Cte life of A., tlie 
amount of Ihe dividends on i-he stock wiis regularly 
carried to the; account of A., in tiie books of the 
firm, Sc drawn for Sc received by him. A. died on 
Jan. 23, 1824, on his death, a new account was 
opened with the trustees in the books of M. Sc Co., 
Sc in that account, credit was given to the trustees 
for dividends, amounting to il,403 as received in 
Apr. Sc July, 1824, Sc the trustees w^ero debited 
with several sums, amounting to £225, paid to 
cheques drawn upon the house on tlie presumption 
that the dividends had been actually received. In 
point of fact the above dividends had not been re- 
ceived by M. Sc Co., a partner in that house, 
having in the lifetime of A. sold Sc transferred the 
stock in qu(‘stion by means of forged powers of 
att-orn(‘y. F. continued, after this transfer, to 
enter in the day-book of M. Sc Co. the amounts of 
the* half-yearly dividends, on the days when they 
would have become due, jis if he had duly received 
same at the Bank of England, which amounts 
were, in the ordinary course' of business, regularly 
posted from such day-book to the cri'dit of the 
trustees by the clerks of M. Sc Co. Commissions of 
bkpcy. issu(*d against the members of the firm of 
M. Sc Co., in Sept. Sc Oct., 1824 : — Held : at the 
dat^e of those commissions, bkpts. were not in- 
debted to the trustees for the balance of the divi- 
dends appearing by the books to have been re- 
ceived. — nuME V. Bolland (1832), 1 Cr. Sc M. 130 ; 
2 Tyr. 575 ; 149 E. R. 343. 

Annotaiion : — Consd. Coles r. Bank of EnKlaud (1839) 10 

Ad. be. El. 437. 

527. Transfer of dividends under power of at- 
torney — Notification to bank of new power of attor- 
ney —Whether revocation of authority.] — T., a 

married woman, being entitled for her separate use 
to the dividends of certain govt, st-ock standing in 
the name of pltf. as her trustee, pltf . gave to defts., a 
banking cf)., a power of attorney to receive the 
dividends Sc at the same time directed them to pay 
the dividends to T. T. directed defts. to pay the 
dividends to S. &. B., bankers at Brussels, to whom 
she had pledged them for advances made bjr S. Sc 
B. to her husband. Defts. for some time paid the 
dividends to S. & B., but at length T. wrote to 
defts. as follows : — “ I think it right to inform you 
that in conseauence of the death of one of my 
trustees, as well as my having left Brussels, I have 
been obliged to have a new power of attorney made 
to receive my own dividends, & I shall not have 
occasion to trouble you to do so.” No new power 
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of attorney was made out & defts. received the 
-ensuing half-yearly dividend transmitted it to 
*S. B. Pltf. having sued defts. for that dividend : 
— Held : the letter of did not amount to a re- 
vocation of the authority she had given defts. to 
pay the money they received on her account to 
S. & B., & pltf. could not; recover. — O lerk v. 
Laurie (1857), 2 H. N. 199 ; 5 W. R. (329 ; 157 
E. R. 88 ; 8uh nom. Clarke v. Lmtrte, 20 L. .T. Ex. 
317 ; 29 L. T. O. S. 208 ; 8 Jur. N. S. 017, Ex. Ch. 

Annotations: — Apld. CarmichaorH Case, fl89Cl 2 Ch. 643, 
C. A. ReM. Frith v. Frith, [19061 A. O. 254, l\ O. Mentd. 
Fitzmaiirice v. Jlayloy (1857), 30 L. T. O. S. 230, Ex. Ch. 


Sub-sect. 2. — Post Office Money Orders. 


528. Defect In customer’s title —Conversion — 
Conduct of true owner. ] — Pltfs. banke<i with defts. 
It was the duty of j)ll.fs.’ secretary 1;0 pay all 
moneys riKudv’^ed by him on behalf of pltfs. into 
defts.’ bank to the credit of pltfs. Tlie secretary, 
without the knowledge of pltfs., kept an account 
at defts.* bank, lie [laid into the bank to his own 
credit certairi post office ordtirs belonging to plf fs. 
which defts. subsequently caslied. 8^1ui post ofhee 
regulations ^s ith r(*gartl to ]jost office orders pro- 
vided that , wh<m present ed for pajunent by a 
banker, they siiould b<‘ payabh' without tin* 
signatairo by the payee of the r(‘ceipt cont/ained in 
the ord(‘r, provided tin* name of the banker pre- 
senting the order was wrH-t (*r» or stamped upon it : 
— HeJd : (1) there liad been a wrongful conversion 
of the post office orders by defts. <S: ])ltfs. were not 
estoppt'd by their conduct from r<‘covering ; 
i2) the r(*gulations of tlie post office, with regard 
to tin* payment- of post olfice orders present-eil 
through bank(‘rs did not give to (hose instruments 
in the hands of hank(‘rs tlie character of instru- 
ments t ran*^ferahle to bean*!* by delivery so as to 
give defts. a good title to the post office ord(n*s 
independently of (he authority giv(*n to pltfs.’ 
secretary. — E ine Art Soi'iicty, Ltd. v. Union 
Bank of London, Ltd. (ISSfi), 17 (h B. D. 705 ; 
50 L. .T. Q. B. 70 : 55 L. T. 580 ; 51 J. P. 09 ; 35 
W. R. 114 ; 2 T. L. R. 888, C. A. 

Annotations : — Consd. McEntiro v. PotU^r (1889), 22 Q. B. D. 
438. Folld. Klolnwort r. Comptoir National D’Escompto 
de ParlB, 11894] 2 Q. H. 157 ; Lacavo v. Crodlt. Lyonnais, 

fl897] 1 Q. B. 148. Consd. Cordon v. London CJity & 

Midland Bank, (Jordon r. Capital 8: Countios Bank, 

ri9021 1 K. B. 212, A. Refd. Bavins London & 

South Western Bank (1899), 81 Jj. T. 655, C. A. ; Morison 
V. London, County & Westminster Bank, [1914] 3 K. B. 
356, C. A. 


See, now. Post Office Act, 1908 (c. 48), s. 25. 


Sect. 8.— PAYMENT OF CHEQUES. 

Sub-sect. 1. — ^1’ost-dated and insufficientt.y 

STAMPED Cheques. 

529. Post-dated & unstamped cheques — Given 
for advances — Liability of bank for payment.] - 

The N. Bank, having a branch establishment at E., 
sixteen miles from N., opened an account with B., 
a customer residing twenty miles from N., & gave 
him a credit with the branch bank for such ad- 
vances as he might require. B. received various 
sums from time to time from the branch bank, 
which he did not draw for in the regular way, but 
applied for by letter to the agents at the branch 
bank when he wanted them, & every week gave 
the agent an unstamped cheque, post-dated, for 
the amount of the advances during the preceding 
week, which the agent transmitted to the bank at 
N., as a voucher for himself : — Held : this was not 
a draft or order issued for the payment of money 
{jO the bearer on demand, within St/ainp Act, 1815 
(c. 1 84), s. 18, & the bankers wer * not subject to the 
penalties imposed by that sect, for paying money 
on an unstamped cheque, post-dated, or issued 
beyond the prescribed distance. 

A cnstoinei* issues unstamped cheques more than 
fifteen miles from the bank on which they are 
drawn. The bankers are not liable to the penalties 
of the Act for paying such cheques, unless th(*y 
know t hat the cheques were issued beyond the 
prescribed distance, or did not truly specify the 
place where t.hoy were* issued. But striking 
balances in a runtdng account between a banker 
a customer, will not prevent the operation of the 
penal sect, of the Act. — Re. Brereton, En p. 
BiciNi'UJ) (183()), 1 Deac. 712 ; 2 Mont. & A. 638 ; 
() L. .1. Hey. 17, Ct. of R. 

530. Post-dated cheque — Order for payment of 
money.] — A post-dated cheque is an order for t-Uo 
payment of money within Eorgery Act, 1830 (c. 66), 
altiiougli the blinker might not be bound to pay it 
at once, if genuine. — R. Taylor (1843), 1 Car. iSc 
Kir. 218. 

Annotation : — Refd. Tl. r. Hewitt- (1848), 13 J. P, 23. 

See, now, Eorgery Act, 1913 (c. 27), s. 1 (3). 

531. Marking cheque “post-dated” — Right 

to refuse payment on due date —Custom of London 
bankers.] — It was proved in the year 1868 that by 
the cust om of London bankers, when a post-dat ed 
cheque was presented for payment, payment was 
refused & the cheque was marked “ post-dated,” & 
if at any subsequf^rit- time such cheque was again pre- 
sented for payment bearirjg such mark upon it, 
payment was still refused. Eltf., who had an ac- 
count with (lefts., London bankers, drew a cheque 
on N(W. 13, which he dated tlie 14th, & upon its 


PART II. SECT. 8, SUB-SECT. 1. 

B32 i. Post -dated ehe/fae — Validitu. 1 — A 
-cheque in Upper Canada may be post- 
dated, thougli in England it is pro- 
tifbitod by the Stamp Acts.— -W ood v. 
Stephenson (1858), IG U. C. K. 419 — 
CAN. 

h- Payment before due. date .] — 

A post-dated ebeipio Is a bill of exchange 
payable at. a future dat-e, & a lianker 
may render blniHelf liable to an action 
by the cuHtorncr for negligenotj, if lie 
pay such cheqm* iiefori^ the day it liears 
date. — H inpuclipke v. Bau.arat Bank- 
ing Co. (1870), 1 V. B. L. 229. — A US. 

Dishonour of 

chf^rues — Datnayes.l — Pltf. issued 
T-o a creditor a post-dated cheque, which 
was put in circulation by the creditor 
& received in the ordinary course of 
banking exchange by defts., who paid 
It & debited it to pltf.'s account before 
the date appearing on the face of the 


cheque. In consequence of this debit 
two otlier cheques lirawn by pltf. were 
dislionourod : — TJeld : (1) the true date 
of a post-dated cheque issued by the 
drawer was the daU? of its issue : (2) 
defts., who received tlie cheque in 
question from bond fide holders for value, 
wore thoriiselvos holder.s for value, & 
the amount of Uie cfioque was properly 
debited to pltf.’s account before the 
date appearing on Its far.«». 

It appeared from pltf.’s own evidence 
that, before drawing the second chcfiue, 
the disiionoiir of which was complained 
of, he had. on being informed of the 
dishonour of the first, obtained from 
dofl-H. Ills pass-book, which showed that 
the post-dated cheque had boon dehit-ed 
to his account, & that the balance to 
his credit was insufflciont to meet Uie 
cheque which ho then proceeded to 
draw, & that ho knew that he would not 
be allowed to overdraw his account 
Held : an action could not be main- 
tained for tho dishonour of a cheque 
drawn in such circumstances. — Magill 


V. Bank of North Queensland (1895), 
C Q. L. J. 262.— A US. 

l. .1 — A 

paid a post-dated cheque before its 
date, & thou dishonoured anotiior 
cheque of its customer (presented befon^ 
t.he date of tho post-dated one), on tho 
ground that after payment of the post- 
dated irheque tliero were not sufflciiMit 
funds to meet tho otlier : — Held : i ho 
customer was entitled to recover 
damages for tho dishonour. — Pollock 
r. Bank of New Zealand (1901), 20 
N. Z. I4. H. 174.— N.Z. 

m. Notice of dishonour. \ — 
Whore a post-dated cheque is payaiiie 
on demand, no days of grace arc allowed. 
Where, on the same day that the cheque 
was dishonoured, deft, paid £1.50 to t he 
holder on aeeount of it : — Stmhle : 
puftieient to excuse notice of non-pay- 
ment, though he declared that he was 
then ignorant of such dishonour. — • 
Wood v. Stephenson (1858), 1 U. C. B. 
419.— CAN. 
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Sect. 8 . — Payment of cheques : Suh-sects. 1 <Sc 2, A. 

being prosent«ed for payment on the 13tb, payment 
was refused, & the cheque was given back marked 
“ post-dated.” On the following day (the 14th) it 
was again presented for payment, when payment 
was again refused, upon the ground that it appeared 
to have been post-dated : — Held : the bankers were 
justified in refusing pajuiient. Semble : a post- 
dated cheque is not an illegal instrument, & but for 
special circumstances a banker is not justified in 
refusing payment of it. — E manuel v. Hobarts 
( 1808), 9 B. <fc S. 121 ; 17 L. T. 040. 

Annotationa : — Reid. Bull v. O’Sullivan (1871), L. R. 6 Q. B. 

209: Gatty v. Fry (1877), 46 L. J. Q. B. 605 ; Royal 

Bank of Scotland v. Tottenham (1894). 71 L. T. 168, C. A. 

532 . Validity — Stamp — Admissibility in 

evidence.] — ^There is nothing in any of the stat«. to 
invalidate a post-dated cheque on a Imnker payable 
to order on demand, <te in determining what is the 
requisite stamp to make siicli an instrument ad- 
missible in evidence, the instrument alone is to be 
looked at ; <fe a post-dated banker’s cheque pay- 
abh* to ord(^r is available in the hands of a person 
who took it with knowledge that it was post-dated, 

is admissible in evidence with only a penny 
stamp. — B ullv. O’Sullivan (1871), L. R. 0 Q. B. 
209 ; 40 L. J. Q. B. 141 ; 24 L. T. 130. 

Annotaiiotis : — Reid. GatUc v. LYy (1877). 41 J. P. 184; 

Royal Bank of Scotland v. Tottenham (1894), 71 L. T. 168, 

C. A. 

533 . -.] — A cheque payable 
to bearer on demand, & having the stamp propter 
for such an instrunumt afiixod to it, is admissible' 
in evidence in an action by the holder upon it 
alter it has become due, although it was post-dated 
to his knowledge at the lime he received it. — 
Oatty V. Fry (1877), 2 Ex. I). 205 ; 40 L. J. Q. B. 
(i05 ; 30 L. T. 182 ; 41 J. P. 184 ; 25 W. R. 305. 

AnnotcUiom : — Distd. Clarke v. Roelie (1877), Q. B. 1). 170. 

Folld. Hitchcock r. EdwimiH (1889), 60 L. T. 636. Apprvd. 

Royal Bank of Seotlund v. Totteuliaiu, 11894J 2 Q. B. 715, 

C. A. 

534 . Payment stopped by drawer 

— Immediate credit given to holder. J — Deft, 
drew a cheque for £250 dated Aug. 10, jjayable to 
II. The cheque was in fact drawn on Aug. 3, & for- 
warded to H., who handed it to JSI. Plifs. received 
the cheque from M. on Aug. 8 gave her immediate 
credit for it in account. Deft, stopped payment of 
the cheque A in an action to recover the amount of 
it, it was objected that the cheque w'as not suffi- 
ciently stamped : a post-dated clieque, 

bearing a penny stamp, though taken by the holder 
before its date, was a valid ch('(iue, A an action 
could be maintained upon it by the holder after its 
date. — R oyal Bank of Scotland v. Tottenham, 
[1804]2Q.B. 715 ; 04 L. J. Q. B. 99 ; 71L.T. 108; 
43 W. R. 22 ; 10 T. D. R. 509 ; 38 Sol. Jo. 015 ; 9 
B. 509, C. A. 

Amwtoiions : — Folld. Gordon v. Loudon City & Midland 

Bank, Gordon v. Capital & (bounties Hank, 119021 1 K. JL 

242, 0. A. Reid. Kobinfloii v. Benkcl (1913), 29 T. L. R. 

475. 

See, also. No. 517, post 

535 . Unstamped cheque — Stamped by intermedi- 
ate holder — ^Validity.] —Deft, bought a horses from B. 
A gave him an unsiam})ed eheepu* on blank paper for 
the i)rice. B. put an adhtjsive stamp on tiie cheq^ue 
A transferred it to pltf., who took it in good faith 
A for value. B. stopped payment of the cheque, 
the stamp on which was cancelled by some one 


before it was presented for payment : — Held : pltf. 
could not recover on the cheque as it was not duly 
stamped, since by Stamp Act, 1870 (c. 97), s. 54,. 
only the drawer or the banker on whom the cheque 
was drawn could affix A cancel an adhesive stamp. 
— Hobbs v. Catihe (1890), 0 T. L. R. 292. 


Sub- SECT. 2. — Modes of Payment, Payment 

WITHOUT Authority, Recovery from Payee. 

A. Modes of Payment. 

536. Money placed on counter — Stolen from coun* 
ter — Liability of bank. ] — If A. go to a banker’s to re- 
ct'ive a draft of £100, A is desired t/O take £80 in 
part , which B. is come to pay, A A. counts out £50’ 
from the £80 A puts it intx> a bag, A lays it on the 
counter, this is a good part payment of the draft, A 
if the bag be stolen from the counter,^ the banker 
shall be only answerable for the remaining £50. — 
Carter v. Siiebbard (1098), 5 Mod. Rep. 398 ; 12 
Mod. Rep. 189 ; Comb. 475 ; 2 Salk. 507 ; 87 E. R. 
728 ; suh nom. Canter v. Shepheard, 1 Ld. Raym* 
330. 

537. Forcible recovery by cashier — Liability 

of bank.] — Pltf. presented (on bt'half of his em- 
ployer) a cheque at defts.’ banking-house. Defts.*^ 
caslihir counted out the amount in notes, gold, A 
silver, A placed it on the counter. Pltf. took it A 
counted it, A was in the act of counting it a second 
time, when the cashier (having discovered that the 
drawer’s account was overdrawn) demanded the 
money back. A, upon pltf.’s refusal, detained him A 
t ook it from him by force ; — Held : t he property in 
Die notes A money had passed from the bankers to 
the bearer of the ciuuiue, A the payment was com- 
plete A could not be revoked . — (’bambfjrs v. Mil- 
ler (1802), 13 C. B. N. S. 125 ; 1 New Rep. 95 ; 
32 L. J. C. P. 30 ; 7 E. T. 850 ; 9 Jur. N. S. 020 ; 
11 W. R. 230 : 143 E. R. 50. 

Amioiations : — Distd. it. V. Princo (1868), 19 L. T. 364, 

C. C. R. Apia. Deutsche Bank v. Boriro (1895), 73 L. T. 

669, C. A. Reid. Pollard v. Bank of England (1871), L. R. 

6 Q. B. 623. 

538. Constructive payment,] -On Feb. 19, 190D 
B., who was very ill A in expectation of death, 
drew a cheque for £300 in favour of E., to whom it 
was at once handed. E. indors('d the cheque, A on 
Feb. 23, it was ]>resented for pa>mient at B.’s bank, 
where his account was overdrawn. The bank 
manager refused payment, stating that the signa- 
ture of the drawer was not like the ordinary signa- 
ture of B., A that he required some confirmation 
of the signature. Th(3 manager was minded to 
” lend ” the money to pay the cheque if he found 
that the signature was genuine. B. died on F<‘b. 26, 
1901, without the cheque having been cashed : — 
Held : tliore was not a valid donatio mortis cansd. 

If a cheque were given by a donor who was 
dangerously ill, A the drawee went to a branch of 
the bank in tlifj country A asked for payment, A the 
manager said, “ TIk' cash is locked up for the night, 
come to-morrow A T will pay you,” A the drawer 
died in the night, it might very well be that then 
there was an appropriation by the undertaking to 
answer the cheque A a good donatio mortis causd 
(Buckley, ,1.). — Pe Beaumont, Beaumont v. 
Ewbank, [1902] 1 Oh. 889 ; 71 L. J. Oh. 478 ; 80 
L. T. 410 ; 60 W. R. 380 ; 40 Sol. Jo. 317. 

Annofation : — Apld. Re Lcaper, Blythe v. Atkinson, 119161 

I Ch. 579. 

See, further, Otfts. 


II. SECT. 8, SUB-SECT. 2. -A. 

n. Jiy jHwkaaea of silver — PaymerU 
short — When hank liable.] — In an action 
to r(!Cover 120, which the bank had paid 
short on a cheque : — Held : hanking 
InHUtutions were not liable for any 
deficit in packages of silver paid out by 


them, unless the silver was counted & 
the dettcit made known before the 
packages wore taken from the bank. — 
Brown v, Quebrc Bank (1866), 2 
L. C. L. J. 253.-— CAN. 

o. No discharge of obligation,] — 
Claso in wliich held the bank had, on 


the presentation of a cheque drawn 
upon it in favour of applts., failed to- 
pay same In such manner as to be 
discharged of its ol)ligation. — L all 
C iiAND V. Aora Bank (1891), L. R. IS 
Ind. App. 111.— IND. 
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539 . ** Banker’s payment ” — Bank as payee of 
cheque — ^Validity as payment.] — Pltfs., a bank, being 
holders for value of a bill of exchange acceiited by 
one of dofts., received from another of defts, who 
was an indorsee of the bill, a cheque drawn upon his 
account at the L. & C. Bank for the amount due 
upon the bill. Pltfs.’ collector presented the cheque 
for payment at the L. & C. Bank, but, instead of 
being paid in cash, he received a document called a 
“ banker’s payment,” as was cust/omar^ when a 
bank, being payee of a cheque, presented it for pay- 
ment. Immediately after receiving the “ banker’s 
payment,” pltfs.’ collector was induced by an un- 
founded reijreseutation of a clerk in the L. Sc O. 
Hank to return it to the clerk. Pltfs. did not after- 
wards obtain cash for tlu^ cheque, which was treated 
by pltfs. & th(^ L. & C. Bank & the indoi’see of the 
bill as a cheque which had not been paid : — Held : 
though the delivery of the “ banker’s iiaynient” to 
pltfs.’ collector w'as in law a payment of the cheque, 
y(‘t as pltfs. had in fact never been paid the amount 
due upon the bill, the bill had not been discharged, 
& pltfs. as holders for value werf^ entitled to recover 
tiie amount from the acceptor of the bill. — London 
Banking Oorpn., Ltd. ?*. TIohsnatl, TIaywabd & 
(^oopKR (1898), 14 T. L. R. 20(i : H Com. Cas. 105. 

540. By crossed cheques — Exchange of cheques — 
Authority of cashier so to receive payment — Holding 
out.] — Applts.’ cashier presented at resps.* bank 
cheques drawn on resi)s. in favour of applts. & 
cross(‘d generally ; in exchange he was handed 
chequf's for the same amounts drawn by resps. upon 
other banks & crossed generally. AiipUs. had by 


their conduct held out their cashier as having autho- 
rity to deal with the cheques in that way. The 
cashier fraudulently paid the cheques handed him 
by resps. to his own banking account & misappro- 
priated the proceeds : — Held : the cheques drawn 
on resps, wore paid by the cheques given in ex- 
change within Bills of Exchange Act, 1882 (c, 61), 
s. 79 (2), but applts. wore estopped from denying 
the authority of their cashier to receive payment in 
that manner & were not entitled to recover dainage.s. 
— Meykr & Co., JjTd. p. Sze Hai Tong Banking 
&; Insurance Co., Ltd., [1913] A. C. 847 ; 83 L. J. 
P. 0. 103 ; 109 L. T. 091 ; 57 Sol. Jo. 700, P. C. 

B. Payment without Authority » 

541. To wrong person before due date — Post-dated 
cheque lost by payee.] — ^A cheque was lost by the 

ayee, & the banker paid to a stranger the day 
efore it bore date : — HeM : the banker was liable 
to repay the amount to tlie person who had lost it. 
— Da Silva r. Fuller (1776), Bayley on Bills, 5th 
ed., p. 32() ; Chitty on Bills, 11th ed., p. 188. 

542. — — Post-dated cheque payable to bearer.] — 
A banker, who pays a cheque payable to bearer to a 
wrong person before it is due, cannot protf^ct him- 
self by such payment from the right party (Parke, 
B.). — MOHLEY V. CULVERWELL (1840), 7 M. A W. 
174 ; II. A W. 13 ; 151 E. R. 727. 

Annotatioris : — Mentd. Stcelo v. Ilarmer (184fl), 14 M. Sc W. 

831 ; Attenborough v. Mocken/.le (1856), 25 L. J. Ex. 244. 

543. Cancelled cheque — Circumstances necessi- 
tating inquiry.] —If bankers pay a cancelled cheque 
drawn by a customer, in circumstances which ought 
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p. Hearer chejQ'uc — IiidorscjnerUA — 
Qu. : wh<*Mier a bank iw entitled to 
reiinire the holder of a cheque payable 
to boarer to indorso it. — H aldane 
(S i'Kin’rt FA<.rroR) V. Spetrs (1872), 10 
Maeph. (C(. of Hes8,) 537.-— SCOT. 

q. Cheque payable to order — Indorsed 
by li. lor A . — Hank put on iwmiry .] — 
A cheque was payable to the order of 
“ W. A. ” : — Held : the liaiik on wliich 
il. >vas drawn wuj 5 not jiistilled in paying 
tile amount on the indorwunent “ W. A. 
by A. Jl. A,” uiiloKH the authority of t.he 
la(l(‘r was proved.- AT.^fouu v. liANguE 
.Iai’ques C’aut£ER (1881), 8 L. N. 60 ; 
IVl. h. R. 1 S. C. 1 12.— CAN. 

r. — -- Payment to third party on 
irrcijulor imlorse.mcut ’-Rights of bearer A 
- .A bank on which a cJieque to order Ih 
drawn Sc which lias accejited it, is bound 
to iiay the amount of it to a Ic^ul bearer, 
& is not permitted to set off aj'aiiust liiin 
a previous payment which it has made 
to a third party on an irrcjrular 
insullicient indorsement. — (Canadian 
l*Ai’TFi(’ V. Rank d’Hocuei.aga (1908), 
Q. U. 18 K. R. 237.— CAN. 

e. CheAjue. given to bank to meet 
avreptance -No approprialian by bank 
--Payment of altered cheque —Rights of 
drawer. \ — Pltf., a customer of defts.' 
hank, havirip: a note payable there on 
Jan. 28, 1873, made a cheque payable 
to liimsclf or bearer, & loft it with (lefts, 
to meet, the note. Tlie elieque was not 
nsocl for that purpose nor returned to 
1)11 f., but the note was paid by defts., 
& charffed to pltf.'s account. Tlio 
clKupie was afterwards, on Jan. 31, 
1874, pres(‘nted to defts. by some one 
unknomi, the year having been changred 
from 1873 to 1874, & It w'as paid by 
defts. without noUcljifi: the all.eration. 
Sc charged to pltf.’s oexjount. How it 
got out of (lefts.' bank was not a 8 ( 3 er- 
tained : — Semble : the cheque must bo 
consid(jred to have been paid when the 
note for which it was given was handed 
over by defts. to pltf., & pltf. could not 
have boon made liable upon it. — R eltz 
r. Molhons Rank (1877), 40 (J. C. R. 
253.— CAN. 


t. On unauthorised imlorsement — Of 
company manager — Authority only to 
indorse for deposit. \ — A locjal manager 
of an incorporated co., who was autho- 
rised only to indorse cheques for deposit 
with the B. C. Rank, indorsed Sc cashed 
at the M. Rank (dit'.quos payable to the 
CO. drawn on that bank : — Held : the 
M. Rank liable to the co. for the amount 
of the cheques so cashed. — H int6n 
ELE(T ruic Co. 1 ). Bank of Montreal 
(1903), 9 B. C. R. 545.— CAN. 

u. Of company secretary — 

Course of dealing.] — A bank cashed a 
chc<|U(^ payable to the order of a co., 
upon the indorsa-tion of the secretary 
alone, who had on several previous 
occasions cashed other cheques in tlio 
same way, & acted as gcncml £^cnt of 
the CO. : — Held : the bank was justilled 
lu cashing the cheque, although t]»o 
bye-laws of tlie co. rc(|uired that the 
clieque slioiild bo countersigned by tlie 
president.-- Tiiorold MANUFACTTnuNii 
Co. V. Imperial Rank (1887), 13 O. R. 
330.— CAN. 

w. Of siaiUm-master.]-' Pltfs. ' in- 

structions to one of their agents was to 
rc(jeivc cheques for freighl.. Sc forward 
same to tlio M. Rank, pltfs.’ agents for 
(jolJection. A son of the slat ion agent 
iiuTing embezzled niont?y8 belonging 
to pltfs. Sc collected for freight, the 
agent. In order lo make up the losses. 
Indorsed cIkmiucr made payable to the 
CO., &. received for freight, signing tlie 
co.’s name, per liimsclf as agent, & 
received iiroceeds from (lefts. This he 
employed to miAko up liis son’s dofalca- 
tions ; — Held : (lefts, should have ob- 
tained an authority from pltfs. before 
accepting tlio agent’s indorsations, & 
were liable to pay pltfs. tlu* amount of 
the chcqucH.-^ANADlAN Pac’IFIU V. 
Rank d’Hopitklaga (1908), 5 E. L. R. 
569.— CAN. 

a. — — Of club secretary.] — Actions 
to ivcover ainomits of various cheques 
sent to pltfs.’ secretary by the members 
or received by him as club moneys, & 
(hashed by or deposited with defts, by 
the secretary, in fraud of pltfs. : — Held : 
it was one thing to (msh a cheque over 
the counter to an official, who had power 
to indorse Sc to ro(?civo the pro(M^eds for 
his employer, & quite another to receive 


It & apply it, not for the employer’s but 
for the official’s use, & there might 
roovsonably in the former cast^ bo a 
pn»Huinption that the official would deal 
honestly with the proceeds, but in the 
latlcr, whore he in effect put the money 
into Ids own pocket, the presumption 
would bo all the other way. — Toronto 
Club v. Dominion Bank, Toronto 
Club t?. Imi'BUial Bank, Toronto 
Club v. Imperial Trusts Co. (1911), 29 
O. W. H. 781; 3 O, W. N. 460; 25 
O. L. R. 330.— CAN. 

b. Of partner.] — A loan to a 

partnership was paid by a chc(iuo made 
payable to the order of all the partners 
by name. The active partner had 
authority by power of attorney to sign 
his partners’ names to all deeds Sc con- 
veyances necessary for (larrying on the 
business, but had no express authority 
to indorse cheqiioH : — Held : (1) having 
authority to effect the loan Sc reijcivo 
the amoimt in cash, ho could indorse his 
Portnoi'S’ names on the cheque. Sc the 
drawees had a riglit to assume that ho 
(lid it for partnership pimposes. Sc wore 
justified in paying it on such indorse- 
ment ; (2) if the pajnnent by the 

drawees was not warranted the drawers 
had In the ciiHminstances acquiesced in- 
the payment. —Manitoba Moriyiaoe 
C o. V. Bank of Montre.vl (18S9), 17 
S. C. R. 692.— CAN. 

c. Cheque of insolrerU — Acceptance 

by bank-— Rights of holder in due course.] 
— A cheque representing a sum of money 
in lus hands, drown by the depository 
to the order of a public offi(3cr. Sc re- 
turned to the depositor, who turns it 
over to such public offlc(?r, (joasos to 
form part of the drawer’s estate from 
the moment of its aoccptanco by the 
bank. If the drawer bei'.omes insolvent 
Sc makes an abaudoiimeiit of his 
property, the curator has no right to 
the amount reprosentod by such cho(iue. 
Sc a Judge of the Superior Ct. may 
permit him to vary the form of the 
cheque by mfUcIng it payable to boarer. 
The latter thoroupou becomes tiie holder 
in duo course & has a right to recover 
the amount thereof from the bank.— 
Rrossard V. Sterling Rank (1912), 
Q. n. 43 S. C. 133, 8 D. L. R, 889. — 

CAN. 
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Sub -se ct. 3, A,] 

to have exciUid iljeir suspicion & induced them to 
make inquiries before paying it, tiiey cannot take 
credit for tVie amount. — ScnoiiTCY v. Ramsbottom 
( 1810), 2 Camp. 485, N.P. 

Annotation : — Gonsd. InKham v. rrimroso (1859), 7 C. B. 

N. S. 82 . 

544. To directors of company — No authority of 
directors — Whether bank put on inquiry.] — 

Bankers who have funds of a co. formed under 
Cos. Act, 1802 (c. 80), in their hands may, acting 
bon^i fidCf lawfully honour the cheques of the 
directors of the co., signed according to a form sent 
by tliem Ixi the bank, without being bound pre- 
viously to inquire W'heth<*r the persons pretending 
to sign as directors have been duly af^pointed to 
ojjfice, in conformity wdth the nu‘morandum ^ 
articles of assocn. 

W., in concert with some friends & d(*pendents 
of his, started a mining co. The memoranclum 
articles of assocn. W'ere regist ered. Subscriptions 
were obtained from persons becoming shareholders, 
& those subscriptions w'ore paid into a bank, 
deiicribed in the prospect^ises of tlie co. as the 
bank for the co. '^Phe bankers r<‘ceived a formal 
notice, signed b^' tlie person who described him- 
self as tile secretary of the co., that t hey were to 
pay the cheques signed by “ either two of the 
tollov'ing three directors,” k countersigned by 
himself, in accordance w’ith a “ resolulion passed 
this day,” k the namt‘s of tlie three persons de- 
scribed as directors, k their signal ui’es, were in- 
closed with th<^ ” resolution.” The bankers from 
time I/O time, while tlie business of the co. appeared 
U) be gomg on, received cheques signed counter- 
signed as di'scribed, k duly honoured t hem. Wh<*n 
the fund had been, almost entirely, drawn out, the 
co. was ordered t-o be w^ound up. It then appeansl 
that t here never had been a meeting of shareholders, 
nor any appointmf*nt' of direct/ors or of a secretary, 
but t/hat the persons wiio had got iq> the co. had 
treated t-heiiLselves as diri'ct/ors k secretary k 
appropriated the money obtained from the sub- 
scriptions : — Held : the ofllcial liquidator could 
not recover from tln^ bankers th(^ amount of the 
cheques which, in the above circumstanct's, they 
liad thus bond fide paid. 

Where t/hose who draw k those who bojid fide 
honour cheques in t/cnd them to operat <*on a certain 


account, no objection can afterwards be taken that 
that account is not specifically mentioned on the 
face of the ciieques. — M .auony v. Rast HoTjY- 
FORD Mininu Co., TjTD. (1875), L. R, 7 H. L. 869 ; 
33 h. T. 388. H. L. 

AnnofationA : — Consd. Re. Slaffordshiro Gafl & Coko Go., Exp. 
Nicholson (1892), (iH h. T. 41.3. Apld. County of Gloucester 
Bank v. Rudry Merthyr Sh‘ain & House Coal Colliery Co., 
[18951 1 Ch. 929, C. A. : Duck r. Tower Gnlvani'/lng Co., 
[1901 J 2 K. B. 814. Consd. Whltcehurch r. Oavanapfh, 
(1902! A. C. 117, H. L. Distd. Ruben r. Groat Flnpall 
Consolidutod. [1904] 2 K. B. 712, C. A. Consd. Paciflo 
Coast CJoal Mines v. Arbuthnot (1917), 117 L. T. Ol.H, 
P. C. Befd. Sliarpo v. Brighton & Dyke Hy. Co. (1884), 
1 T. L. R. 28. 

Powers of directors, see Companies. 

545. To agent — Notice of limitation of authority 
— Liability of principal.] —A line of steamers, the 
property of dilTercnt/ sets of co-ow’n(*rs, was 
!nanag(‘d by T. k Co. T. k Co. assigr>ed to pltfs. 
money alleged to be dne to them from the owm‘rs 
of two of the steainers, k in consideration of the 
assignment pltfs. cashed cheqiaos dravyn by T. k 
Co. “per pro. the owners.” At the date of lh(-‘ 
assigmmmt nothing was in fiict owing from the 
owners to T. k Co., k the ciieques were dis- 
honoured. Jri an action by pltfs. against tin* 
owners: — Held: ])ltfs. having taken the cluiques 
with notice that' i/hi‘ authority of T. k Co. was 
liniitt*d, the owners were not liable for the amounts 
of t.h(i cheques. — Tiiic (ioNCHAR k 'J'ilp: Izcjar 
( 1896), 1 Com. Cas. 318. 

546. Mistake of authority— Customer’s account 
debited.] — One of the essential terms of tlu" con- 
tract/ betAveen a banker his cuslomer is that thii 
banker will not part with the customer’s money 
wnthout' his authority, (.'’ircumstiiiu'es in which it 
was held that defts. wen' not justified in debiting 
j)ltf.’8 account with a ]iayment made undcu* a mis- 
take as to the aiithojitv to make it. — Bale r. 
Parr’s Bank, Ltd. (1009), 25 T. L. R. 549. 

C, Recovery from Payee. 

547. Cheque post-dated — Drawer Insolvent- 
Knowledge of person presenting — Bona fide pay- 
ment by bank.] — Defts. krjowing a cheque t/O be 
post-dated, k that th(^ drawTTs were' insolvent, 
presented it for payriu'iit- t(» pltfs., bankers, who, 
without knowh'dge of those facts, paid its amount, 
although they liad no funds of the drawers in their 
hands at t he t ime, but expected some in the course 
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d. Pavmenl in excess to agent — Lin- 
hilily of principal.] — Action by a bank 
for the recovery of £25, a]lee:ed to liave 
been paid in excess of a eboque drawn 
by the secretary of deft^. & lianded to 
their niesflcnffor : — Held : dcft.s. not 
liable for an amount paid to their afront. 
in mistake, uiiloss it was shown tluit 
they author! se<l their mcsseiiRror t,o 
receive such an anioimt or afl'Crwards 
roooivod & benefited hy it. — C ity Bank 
V. Montiikai. H\rmou CoMits. (1857), 
1 L. C. J. 288.— CAN. 

e. Customer overcredited — Payment 
out hy bank- l{e 7 )aynieut.]—P]t{H. in- 
structed one of tlioir Hul>-aK(U)cies to 
credit deft, wth |;2,0(>0. The sub- 
agency, i>y some ri li sunders tan (iiug, 
credited him with $8,090, which he 
drew out : -//eld : deft, hound to repay 
the oxoesH over tlie $2,000. — JJank: op 
Tokonto V. Hamilton (1890), 28 (). il. 
61.— CAN. 

f. Forged che/jve indorsed hy one 
bank to another^ — Reecipt of jmymeni 
by collecting bank — Uight of paying bank 
to recorder.] — A., having: Rt^>lon a genuine 
cheque on T)ltf. iiank for $6, erased the 
name of iJie payee & the amount, 
substltut'Od the fictitious name of B., 
& raised t.iie amount to $1,000. He 
thou indorsed the name B. & dej)ositod 


the cheque to his <;rodlt in deft, liank. 
Defts. refused tA> advane.f* more than 
$25 on the cheque until they sliould 
learn that plt.fs. would pay it. Tliey 
then stamped tlie name of their iiank on 
tlio hock of the cheque & put it t-hrougli 
tiie cleariiiK-houso in the usual way, 
after wlilch it was paid by tlio pltfs. 
Defts. then honoured the cheques of the 
forpTor for $800 more, shortly after which 
the fortrory was discovered : — Held : 
the stampms: of the name of deft, hank 
ou the liaek of the cheque had the legal 
effect of an indorsement in l)lank by 
deft, bank, & defta. were liable to repay 
the amount of the cheque to pltfs. — 
ITnion BANKr. Doaunion Bank (1907), 
17 Man. L. B. G8 ; ajjd, 40 S. C. R. 366. 
—CAN. 

g. Cheque, sent “ for credit ” — Pny- 
yne.nt, by head office — Dishonour by 
branch -Privity of contract.] — Defts. for- 
war(l<id to their jiprentR, the C. Bank, in 
M., a riie(|ue <lmwn by T. ou pltfs.’ 
hr/iiieh hank at S. M. A letler aceoru- 
punyiupr the c-heque stated that, it was 
sent “ for credit of (.his iiank," as 
opi)OH(»d to “ for collection." The 
agents passed the choq\ie through tlio 
clearirujr-house to pltfs.* liead ofhee in 
M. IMtfs. forwarded it to their S. M. 
branch, ou which it appeared that T. 
was not in funds. On action hrouffht 
by pltfs. aprainst defi-s. to recover the 
amount of tlio cheque //cW ; (1) as 


the cheque was sent hy pltfs. to their 
atyonts by way of payment for a debt, 
duo & not for colleetioii, there was n») 
privity between jdtfs. A: defts., & pltfs. 
could not recover ; (2) even if the 

cheque luid ht*(Ui sent for collection, 
there would be no i)rivity. — Union 
Bank op Australia v. Mrroantit.k 
Bank of Svonf.y (1888), 9 N. S. W. 
L. R. .560.— AUS. 

h. Winding up — Acceptance of cher/ue 
against notes — Unjust preference.] — The 
bank suspended payment on Sept. 15, 
1883. Wiiidinff-up jiroceedinprs were 
commenced Nov. 23, & an order made 
Dec. 5. C. & S., depositors in the 
bank, drew a cheque for $4,000 on 
Nov. 1, on their deposit, account, wliich 
was given to I)., a debtor of the bank 
on notes maturing t ho following Dec. & 
Jan. D. gave mtge. security to C. He. S. 
for the clieque on Get. 31. The clioque 
was not presented to the hank until 
Nov. 23, when It was accepted os pay- 
ment of t.iie maturing notes. In an 
action by the liquidators of the hank 
against C. & S., to whieli I), was not a 
party, to rc^cover the amount thus paid 
on the clieque as having boon paid to 
defts. after the winding-up proceedings 
were commenced, & being an unjust 
prefenmeo, etc, : — Held : there was no 
payment by the bank to C. & S. — Ex- 
ciTANGK Hank op Canaoa v . Coitnselp 
(1885), 8 U. R. 673. - CAN. 



Pabt II. — Business of Banking. 


217 


of the day ; — Held : they were entitled to recover 
it back, in an action for money had & received. — 
Maatin V, Moroan (1819), 1 Brod. <fc Bing. 289 ; 
3 Moore, 0. P. 635 ; 129 K. R. 734. 

Annol€Uiona : — Distd. Cliambers v. Miller (1862), 13 C. B. 

N. S. 125. Befd. Sinclair v. Brougham, [1914] A. C. 398, 

£[. L. 

548. Cheque drawn on one branch — Payment at 
another — Dishonour on presentation.] — A banking 
co. had banking establishments or branches at 
G. & B. The CO. was one, & had one public oflicer, 
but each establishment liad a separate manager, 
kept separate accounts with separat e customers, & 
delivered out distinct cheque books, with the name 
of the place at which it carried on business. H. 
kept an account with the establishment at G., & 
having to make a i)ayment to deft., paid him on 
th(» 17th of the month by a cheque drawn on the 
(i. establishment. Deft., being at the time of 
rc'ceiving it in the neighbourhood of B. presented 
it on the same day there ; he was known to the 
ollicers th(‘re, Sc they gave him cash for it. The 
cheque was sent by thi' first post to the 0. e.stab- 
lishment, whore it wn-s delivered in the course of 
the 18th. On the morning of that day 11. had a 
balanci* there in his favour, which had been drawn 
out before the cheque arrived, the cheque was 
refused payment : — Held : the co. might recover 
the amount of the cheque from deft, as money had 
Sl received, on the ground (hat II. had no autho- 
ril y t o draw the cheque on the co. simply, or on ( he 
B. branch S(‘parai(‘ly, A: the B. branch paid the 
cheque on the credit of deft. — Woodland v, Fkar 
(18.57), 7 E. & B. 519 ; 26 E. .1. Q. B. 202 : 29 
L. T. O. S. 106 ; 3 Jur. N. S. 587 ; 5 W. R. 624 ; 
119 E. R. 1339. 

Annohiiiom : — Apld. B. v, Lovitt, [10121 A. C. 212, P. (\ 

Refd. Prince v. ()n<‘ul.al Bank Corpn. (1878), 3 App. Cas. 

325. P. C. ; Fhading v, (^orry (1897), 77 L T. 453, O. A. 

Mentd. Uf. Brown r. L. & N. W. Ry. Co, (1863), 4 B. & S. 

,326. 

Branch banks, generally, sec Sect. 1 , sub-sect. 3, 
ante. 


Sub-sec^. 3. — Dishonour of Ciieque.s. 

A. Fund^i available, 

549. Bank bound to pay — Within reasonable 
time after receipt of sufficient funds — Customer’s 
right of action — Actual damage unnecessary.] — 

A banker is bound by law to pav a cheque drawn 
by a custx)mor, witliin a reasonable time after the 
banker has received sufficient funds belonging to 
the customer ; & the latter may maintain an action 
against the banker for refusing payment of a 
cheque in such circumstances, although he has not 
thereby sustained any actual damage. — Marzetti 
V. Williams (1830), 1 B. & Ad. 415 ; 1 Tyr. 77, n. ; 
9 L. J. O. S. K. B. 42 ; 109 E. R. 842. 

An7wtaUon8 : — Consd. lie Gibson & Sturt, Tie St. Albans 
Bank (1850), 15 L. T. (). S. 95 ; Robarts v. Tnckor (1851), 
20 L. .T. Q. B. 270, Ex. Ch. Refd. Hoorniau v. Brown 
(1842), 3 Q. B. 511, Ex. Oh. ; Re Wise, Kx p, Atkins 
(1842), 3 Mont. D. & Do G. 103 ; Ernanuol v. Robarts 
(1868), 9 B. & S. 121 ; Larios v. Bonany Y. Gurety (1873), 
L. R. 5 P. C. 346, r. C. Mentd. Qodefroy v. .Jay (1831), 
7 Bing. 413 ; Bushell r. Boavan (1834), 1 Bing. N. C. 
103 : Gould v. Olivcjr (1840), 2 Man. & G. 208 : AVyllo v. 
Birch (1843), 4 Q. B. 566 ; Clifton tJ. Hooper (1844), 6 
Q. B. 468; Do Medina v. Grovo (1847). 10 Q. B. 172, 
Kx. Ch. ; Wostaway v. Frost (1818), 17 L. ,1. Q. B. 286 ; 
Beckham v, Drake (1849), 2 H. L. Cas. 579, H. L. ; Boll 
V. Carey (1849). 8 C. B. 887 ; Randall v. Moon (1852), 12 


C. B. 261 ; Woods v. Flnnls (1852), 16 Jur. 930 ; Rolln r. 
Steward (1854), 14 C. B. 595 ; Churchill v. Siggors (1851), 
2 C. L. R. 1509 ; Bonoui v. Backhouse (1859), 5 Jut*. N. S. 
1345, Kx. Ch. ; Fray v. Voules (1859), 1 K. & E. 839 ; 
Swinfon v. Chelmsford (I860), 2 L. T. 406; Dent v. 
Turpin (1861), 2 John. & H. 139 ; Hyde v, Bulmor (1868), 
18 L. T. 293 ; l*rehn v. Royal Bank of Liverpool (1870), 
L. R. 5 Exch. 92 ; Re General South American Co. (1877), 
47 li. J. Ch. 67 ; St^ljos v. Ingram (1903), 19 T. L. R. 534 ; 
Cole V. Christie, Manson & Woods (1910), 26 T. L. R. 469 ; 
Turpin r, Victoria Palace, [191 8J 2 K. B. 539. 

550. Refusal to treat credit as immediately avail- 
able— No evidence of special damage — Measure of 
damages.] — i^ltfs. were merchants Sc shipowners Sc 
deft, bank, having wrongfully refused to treat a 
credit of £900 as irnmodiatoly available, dis- 
honoured three cheques Sc an acceptance of pltfs. 
There was no evidence of special damage, Sc tlio 
jury awarded pltfs. £500 damages : — Hdd : pltfs. 
were entitled to recover substantial, but reasonable 
Sc temperate damages, without proof of any actual 
loss, & by agre(*ment tlui damages were reduced 
to £200 . — Rolin V, Steward (1851), 14 (3. B. 595 ; 
23 L. .T. 0. P. 148 ; 18 .Tur. 536 ; 2 O. L. R. 959 ; 
139 E. R. 215 ; snb nom, Rollin v. Steward, 23 
h. T. O. S. 114 ; 2 W. R. 467. 

Annotnlions : — Refd. Prohri v. Royal Bank of Liverpool 
(1870), li. H. 5 Kxch. 92: Xjarios v. Bonany Y. Gurols’^ 
(1873), L. R. 5 J*. C. 316. P. C. ; Re General South 
Auicrieaii C*o. (1877), 47 L. J. Ch. 67. Mentd. Wallis 
Chlorine Syndicate r. American Alkali Co. (1901), 17 
1\ L. it. r..')6 ; Barnett v. Hart (i903) 48 Sol. .fo. 14, C. A. 

551. Payment by bank after dishonour by mis- 

take — Whether drawer can recover damages for 
loss of payee’s custom. ] —Pltfs. were furriers Sc 
drew a cheque for £256 Is. 6d. in favour of I., a 
bill discounlor, with whom they were in the habit 
of dealing. I. r(*presented the cheque personal!), 
Sc it was dishonoured, the bank clerk having ovei- 
looked a large credit. Eater in the day 1. re- 
presented the cheque, when the mistake was satis- 
factorily exi)lained Sc the amount paid. E how- 
ever refused to continue dealing with pltfs. : — 
Held : pit fs. could not recover damages for the loss 
of T.’s custom. — Morris v, Ix)NDon Sc West- 
minster Bank (1885), Cab. Sc El. 498 ; sub nom, 
Meyer, Morris Sc Co. v. JjOndon Sc Westminster 
Banking Co., Ltd., 1 T. L. R. 360. 4 I 

552. Cheques of married woman trader — Right to 
sue — Married Women’s Property Act, 1870 (c. 93), 
S. 11.] — A married woman, carrying on business 
separately from her husband as a sole trader. Sc 
having in that- capacity a banking account, sued 
her bankers for datnages for dishonouring Iks* 
cheques, they having funds of hers at the time 
to meet them : — Held : she was entitled to main- 
tain t he action, it- being a reniedy for the protection 
& security of her wages, earnings, money, Sc 
property, within the above sect-. — Summtcrs r. 
City Bank (1874), E. R. 9 G. P. 580; 43 E. J. 
C. P. 261 ; 31 E. T. 268 ; 38 J. P. 744. 

Annolatiorui : — Refd. Moore v. Robinson (1878), 48 L. .1. 
Q. B. iso ; R. V. London (Mayor) (1880), 10 Q, B. D. 772. 
Mentd. Ashworth Outram (1877), 5 Ch. D. 923, O. A. 

553. Cheques of undischarged bankrupt — Dis- 
honoured after discovery of bankruptcy.] — I’ltf. 

opened an account- with defts., concealing the fact 
tliat ho was an undischarged hkpt. On discovering 
the fact, defts. declined to honour his cheques until 
they had obtained the consent of his trust-e(i iti 
bkpey. At that time pltf. had a credit balance Sc 
had given four cheques amounting to a t/Otal of I<\ss 
than his credit balance. On his asking defts. to 
honour the four cheques, they declined to do so Sc 


PART II. SECT. 8, SUB-SECTT. 3.— A. 

649 i. Bank hound to nay — Cheque 
aqainat funds partly collected.] — A hank 
Is bound to pay a cheque drawn for a 

i )art only of funds oollootod by it, & 
B liable in damages for refusal to do so. 


— Perreault v. Mercuanw Bank 
(1905), Q. n. 27 S. O. 149.— CAN. 

649 ii. Incorrect hank ledger .] — If 

a bank refuse to pay a cheque having 
suflllcient funds of the drawer for the 
purpose, the holder can compel payment 


in equity. But the fact of there 
sufficient at tlio drawer’s credit in tin* 
bank ledger when the clieciue was 
prcscnlcd is imrnaterlai, if the ledger 
did not show the true state of the 
account. — G ore Bank Royal C\na- 

DIAN Bank (1807), 13 Or. 425.— CAN. 



660 i. Uncleared chefjves — Immediate 
credit to customer — Damages for breach 
of implied contract.] — Deft, bauk was 
in the halilt of crodltinflr a cufitoiner with 
(iio amount of the cheques as soon as 
they were! luiid in, if any checiiio was 
subsequently clislionouped, of clebitingr 
tlie amount of such cheque to the 
customer. The customer frequently 
drew afrainst such elieques immediately 
after they had been paid in, without 
any objection on the part of the bank. 
Alter a certain cheque had been paid in, 
i)ut before it had been cleared, the liank 
dishonoured a cheque dnnvu u^ainst. the 
amount so paid in: — Held: there W'as 
an implied ermtract that the rmst<»mer 
'should at once have crtjdit for cheques 
paid in & be entitled to draw against 
them before clearance, & the customer 
was entitled to damafres for breach of 
some occasioned by tin*, dishonour, — 
Fuekman r . Standapi) Bank of South 
Afkica, Ltd. (1905), W. H. C. 20. — 
S, AF • 

656 ii. Death of customer A — 

A bonk havinpr refused payment of a 
t'heque on the ffround that it hud re- 
ceived notice of the death of the draw’er, 
the liolder of the cheejuo, in an action 
ofrainst the bank, claimed payment of 
till' amount on the prround that ft) that 
extent the cheque opt.Tated as an 
a^sifirnment of a sum standint? at the 
drawer’s credit on his account current 
in the hands of the bank. The bank 
hooks sliowH'd a balance due to the 
drawer on his account cuiTcnt more 
than sufficient to i)ay the cheque, but 
they also showed that, on his other 
accounts, the drawer w^as tine to the 
l ank for advances a larger sunj than 
that standinfir to his credit on the 
account current. For these advances 
the bank held securities: — Held: (1) 
the cheque, as a cheque, having lapsed 
at the death of the drawer, pursuer 
could not avail himself of the rule by 


which a bank, which is in the habit of 
houotirinfir a <*UHt.omer’8 cheques on a 
current account, is not entitled without 
notice to refuse payment because on 
a balance of all tucomits the customer is 
a debtor to the bank : (2) the che(iuo 
did not operate as an assiknment. — 
Kirkwood & Soxh r . (^uyoksdalk 
Bank, (190.S| S. V . 20.— SCOT. 

668 i. No agreement to treat as 

cash- -liemittances sent through post .^ — 
I’ltf. sued for the dishonour by defts. 
of a cheque for The first count was 
in the usual terms, & the second count 
ullcKcd an apTcement by defts. to treat 
knowTi good cheques paid in by pltf. 
as cash. To the socond count defts. 
pleaded v on-assumpsit. The jury found 
a verdict for pltf. in the first count, & 
tor defts. on all the other issues : — 
Held : as the only funds that could have 
been in the hands of the bank were 
cheques, & as the jury had found by 
the verdict on the second count t-hat 
there was no agi*oemcnt to tre^at cheques 
as cash, there must be a new trial : 
Semble : if, l»y the orders of a bank, 
the postmaster keeps letters tJll en.lled 
for, delivery to the post office is delivery 
to the bank, the bank cannot set up 
the deftuice of not sulllciont funds, if a 
letter containing a I’cmit-tance Is lying 
at the post otllce when the cheque 
dishonoured is presented. — Eddy r. 
Bank of Nf,w South Wai.eh (J877), 
Knox, 299.~AUS. 

658 ii. No rigid to draw 

A customer is not entitled to 
treat/ che<iuc8 paid in as cash & draw 
against t hem in the absence of a special 
agreement. 

A che(iuo upon the A. Bank, S., was 
paid into a branch of the B. Bank at 
N. to the credit of a customer in tho 
forenoon of Jan. 14. It W'oa credited in 
the ledger on the same day as “ cheque.*' 
According to the ordlnarj’ course of 


post-, after t-hc cheque was sent to the 
head office in S. to bo cleared, notice of 
Its being paid would not be reociv<‘d at 
the branch till t-he morning of the 16th. 
A cheque was presented on the 15t.h & 
dishonoured : — Held : the District. (It. 
•fudge ought t-o have admitted evidenco 
(1 ) ns to the time it took to clear cheques 
from the suburban branches of tho 
banks & between the banks in tho city ; 
& (2) to show tho meaning of the entry 
in tho ledger. — Bosley v. Bank of 
Australasia (1880), 1 N. S. W. L. R. 
287.— AUS. 

k. Unaccepted efte/jue — Refusal of 
payment — Rights of AoWer.l--"R. gave 
pltf., in payment of a debt, a cheque 
drawn on deft. bank. Upon presenta- 
tion payment of the choque (which was 
not accepted) was refused, tho clerk 
stating that, as it was for the balancio 
of the sum to K.'s credit, his pass-book 
must be produced before payment. 
Within a few days It. became insolvent, 
& pltf. lost payment of his debt. The 
bank admitted that there w’^ero funds 
of R.’s to meet tho cheque when pre- 
sented, & it was not set up that pro- 
duction of tho pass-book when tho 
balamic was withdrawn W'as a custom 
of tl»e bank : — Held : pltf. had no right 
of action against defts. for damages 
incurred by reason of their refusing to 
pay the unaccA'sptcd cheque. — Silver- 
stone V. Bank d’Hochelaoa, 21 
C. L. T. Oc-c. N. 309. — CAN. 

l. Customer credited after discount — 
Hetention of sum sufficient to meet bill .] — 
A bill drawn by A. & accepted by B. 
was discounted by a banking co., & the 
proceeds placed to A.’s credit in account 
with tho bank. A. thereafter drew out 
tho wliolc amount standing at his credit, 
with tho exception of a balance suffi- 
cient to meet the bill, & for that balance 
his order was presented before the bill 
arrived at maturity, but the bank 
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559 . London or country — Delay in clearance 

— Custom of London banks.] — before 3 p.m. on 
May 21 paid a cheque for £500 into his account, 
which was headed as follows : — ** Norwich Union 
Life Insurance Society, No. 889. Norwich, May 20, 
1901. Barclay & Co., Ltd., with which has been in- 
corporated Gurneys, Birkbecks, Barclay & Buxton, 
Bank Plain, Norwich, or head ofhco, 54, I^ombard 
Street, London.” Wliere cheques drawn on city 
banks were paid in before 3 p.in., the Bank of 
England allowed them to be drawn against on the 
next day. The bank presented the cheque through 
tiie country clearing-house & in consequence a 
cheque of pltf.’s which was presented on the follow- 
ing day, before the proceeds of the N. IJ. clieque 
had been credited to his account, was dishonoured. 
The jury found that the cheque was a cheque on a 
city bank & that there was a general & recognised 
custom among London bankers to treat such 
cheque.s as London cheques ; — //M : pltf. ivas 
entitled to damages, — Forman r. Bank of Kno- 
j.AND (1902), 18 T. L. B. .339. 

560. Advance for definite period— Duty to honour 
— General drawing account.] — Senible: when a 
banker makes an advance to a customer for a 
particular period, he is bound to honour choque.s 
upon the general drawing ac^count of his customer 
to the last farthing of the amount/ standing to his 
credit. — T uomas v . IIowfll (1874), L. R. 18 Eq. 
198 ; 30 T.. T. 244 ; 22 W. It. 070. 

AntwicUiotis : — Mentd. Halso v. Riimforrl {1S78), 47 L. J. Ch. 
559 ; lie Corcoran. Corcoran v. llidiioll (1S9‘2), 02 L. .7. Ch. 
2G7 ; Nickall v. Fawkes (1905), 50 Sol, Jo. 120. 

561. Agreed overdraft — ^ Cheques drawn & cir- 
culated before notice of withdrawal.] - - Semhie : 
W'hcre bankers liave agreed to give an overdraft they 
cannot refuse to honour, within the limit of that 
Overdraft , cheques which have been drawn & put 
into circulat i(^n hefor(‘ notice to the customer that 
t he limit, is to be w it hdrawn. -- Rousior. Bradford 


to aidvance £2,000 for six months, that the contract 
was not terminable at the defts.* discretion at any 
time before the expiration of the six months, & that 
defts. had so agreed on the guarantee of pltf.’s 
mother &> the deposit of her deeds as security. 
Defts. sought to rely on a written ^ printed appli- 
cation for overdraft dated Oct. 4, 1894, signed by 
pltf. after tlie above-mentioned agreement was 
come to, under which the loan was expressed to 
be repayable on “ Apr. 4, 1895, or on demand at 
your discretion.” Parol evidence was admitted to 
the effect that when this document was signed it 
was not intended to give defts. power to recall the 
overdraft at any time : — Held : the evidence was 
properly admitted to explain the circumstances in 
which pltf.’s name was appended to a document 
wljich w'as no part of the agreement but which was 
placed before him for signature by defts, after the 
agreement was concluded, — Bank op Austra- 
lasia V. Palmer, [1897] A. 0. 540 : (hi L. J. P. 0. 
105, P. a 

563. Second charge on same property — 

Bight to terminate overdraft.] — Pltf. deposited title 
deeds with defts. to secure any balance that might 
become duo on his current account, <fe he was pei’- 
mitted to overdraw. In Oct., 1887, ])ltf. conveyed 
the same property by way of security t/O another 
person & notice of the charge was given to defts., 
w'hereupon they ” ruled off ” the account & calcu- 
lated interest on it up to that dat/C. Deft.s. re- 
peatedly demanded payment of the oyordrafL 
Fourteen months later pltf. paid moneys into his 
account & drew a cheque whicli defts. dishonoured, 
applying the moneys received in payment of the 
balance due to them. Pltf. sued for damages for 
the dishonour of his cheque : — Held : defts. were 
not liable, because the security W’as the foundation 
for t ho overdraft, & i^ltf . having destroyed its value 
a.s to further advances, defts. became entitled to 
close the {vccount without notice. — I’arkinson v. 


B vNKiNa Co., Ltd., [1894 1 A. C. 580 ; 03 L. J. Cli. 
890 ; 71 L. T. 522 ; 43 W. R. 78 ; 7 R. 127, H. L. 

562. Secured overdraft — Dishonour of cheques 
within — Inconsistent agreement — Parol evidence.] 
— I’ltf. recovered damages for the dishonour of his 
cheque, the jury having found that d<;fts. had agreed 


Wakefield Oo. (1880), 5 T. L. R. 040, 0. A. 

564. Security deposited by agent — Special 

damage — Evidence.] — Pltf.’s agent obtained from 
defts. a promise to pay certain cheques drawn by 
plt f., in consideration of his depositing with them a 
store w^arrant in li(*u of the cash wiiich pltf. had 


ivfusocl to honour Iho draft.: — Held: 
tl»o bank were not, ontitlod f<»r t lioir own 
security to retain the union nt, it. not 
being alleged that at. tlie time either tlie 
aeAvptor or the drawer of t he bill was 
bkpt., or Insolvent or veruem ad 
inopiam. — I’aitj. Sc Thain v. Royal 
Rank of See plan p (18(30), 7 Mueph. 
(Ot. of Sesa.) 3(31.— SCOT. 

m. Specific deposit to inert cheque — 
Applied to reduce ovenlrafi -Ihiinagcs.^ 
— J*ltf., who had an overdrawn accomit 
with deft, bank, paid in a sniii of money 
with instnicitioiis t.hat it was to lie 
applied to niect a certain elieque whieli 
would be presented, & the money was 
royivod by the teller on (hose con- 
ditions. The manager was informed of 
the conditions of the deposit, but, 
without notice to pltf., fie applied the 
ileposit In reduction of his ovenlraft. & 
the cheque was dlshonoureil : — Iledd : 
T>ll f. entitled to damag(*H for the dis- 
honour of the cheque. — HuEfVKRBFiNr v. 
Ficperal Hank of Austoxtaa (1892), 
13 N. S. W. L. n. 2-14.— AUS. 

n. Chtque^ presented through clear- 
ug-house — Misrepresentation tus to funds 

of customer — Right of collecting bank to 
recover — Costs. 1 - -Rank of Rritibii 
North Amerr^a v. Standard Rank 
(1915), 9 O. W. N. 216 34 O. L. R. 648. 

—CAN. 

o. Preaerdment at wrong wicket — 
Mistake of clerk — Rv^idenre,] — A iderk 
from one bank presented at another 
bank a ohoqiio of a customer of sueli 
last -mentioned bank, but at the wrong 
ledgor-keopcr’B wicket, & was directed 


to present it ut another wicket. There 
was no (widcnce that this was done, & 
a (.I'legram was smit out by the flrst- 
meiitioned bank t.liat the drawer of the 
cheque had no account : — Held : the 
trial judge* was right in taking the case 
from tlie jury & dismissing the iwdion 
for want of sutli-'lent evidence. — Hear 
V. The I.MCEui vl Rank of Canada 
(lOOS). 13 R. O. R. 345 ; 42 S. C. R. 222. 
—CAN. 

p. Cheques drawn under cash credit - 
Termination of credit -Notice.]- When 
a bunk grants a cash credit to a cus- 
tomer to a ccr(s.in specifled amount, 
U])on receiving satisfactory security, & 
promise’s to lionour draft.s to the extent 
of the credit, it incurs a liability & 
undf*r(nkes an obligation to honour tho 
draft s of the I’ustonier up (.<> the STioeltled 
amount. It uiulcrlakes such o]>ligatioii 
by the very nature of the transaction, 
& cannot get rid of it capricious y, with- 
out caiist* & wdtbout notice, without 
being guilty of a breach of contract. 

Defts.’ manager wroR* to pltf., to 
whom a cash credit, had been allowed : — 
“ I have again to state that your 
account does not suit the bank ; & I 
have to reiDiesl, that y<m Avill take 
immediate stei»s Ri pay off the over- 
draft ” ; & til roe day.s later ho wrote : 
“ 1 must ask you to relieve me of It 
(tho overdraft) at your earliest con- 
venience.” The jury found that tho 
two letters put an end to tho right of 
pltf. to draw cheques on the account : — 
lleM : the KiifTlciency of tho notice was 
for the jury, & their verdict was 
warranted by the evidence. — Dawson 


r. Rank of New Zealand (1884), 5 
N. S. W. L. R. 154. 3S(;.— AUS. 

q. Attachment of all moneys due by 
bank — Reasomible. time for inquiries — 
Damages.] — T. & A. carrieil on bnainoss- 
iu partnership & had an account with 
defts. On a Friday tho bank was 
served witli an order attaching all 
money duo by tho bank to T. & P. On 
Saturday two of T.’s chcnue.s, aggre- 
gating S401. wore present/od ^ refiised, 
the bank imt ha\ing by that time deter- 
mined wliat position it should assume. 
In an action for damages for such 
refusal the trial judge told tlie jury that, 
if t.hf‘y were of opinion tliat tho bank 
had exceeded a reasonahle time for 
making all necessary inquiries for their 
protection, the damages should be 
substantial but. tmnporu.t.e. The jury 
found a verdict for pltf. for $1,000 : — 
Held: (1) there >vas no misdirection; 
(2) the liaiik had lu’tcfl with proper, 
r^a^onahle liespatch ; (3) the damages 
wore unreasonable unju.st.--'ToDD v. 
ITnion Bank of C.^n.ada (1887), 4 
Mail. L. K. 201.— CAN. 

r. Cheque draum on estate account — 
Insolvency of estate ('him of bank.]— 
A bank, wbleh held on aeoonnt. current 
.Cl 13 belonging to an e\<*eu(orv estate, 
refused to cash a cheque for Cl 00 drawn 
on tho account, on tlu* ground that tho 
estate w’as insolvent, & that the hank, 
W’hlch had a claim tor Cl. 30. infondod to- 
apply for sciiucstrat ion of it: — Held r 
the bank WT.ri* not entitled txi withhold 
payment of the cheque. — I reland v. 
North of Scotland Rankino Co* 
(1880), 8 R. (Ct. of Soss.) 215.— SCOT. 
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in.structed him to pay to'" the credit of pltf.’s ac- 
count. The store warrant belonged to pltf., was 
under pledge to the agent, & was accepted by defts. 
with full knowledge of the circumstances. In an 
action for dishonouring the cheques: — Held: (1) 
the agent in substituting the deposit for cash did 
not exceed his authority, but even if he had, the 
contract was complete, for tliere was consideration 
for defts.’ promise, & in the circumstances they 
could not be heard to say that t hat consideration did 
not move from pltf. ; (2) evidence of special 

damage — that is, of pltf.’s loss of custom Sz credit 
from particular individuals — was wrongly admitted, 
special damage not having been alleged. — Ft.eming 
'I’. Bank of New Zealand, [1900] A. C. 577 ; 69 
Ti. J. r. 0. 120 ; 83 L. T. 1 ; 16 T. L. R. 469, P. C. 

AnnoUttvm Mentd. lie Olonoe.sU^r Municipal Election 

PeUUon, moo. Ford v. Nowth 11001] 1 K. B. 083. 

565. Cheque marked * * reason assigned not 
stated ” — Meaning — No presentment by mistake.] — 
Pltf. drew a cheque ui)on his bank in favour of a 
customer, wlio i)aid it iiitG deft, bank, wiiere he kept 
an account, for collection. Defts. by some mistake 
did not prescmt it for payment to ttie bank upon 
which it was drawn, A later on it was found at deft, 
bank in the box iti which returned chequ<\s from 
I)ltf.’s hank wei*(‘ usually left. Pltf. had ample 
asset^s at his bank to meet t h(‘ cheque. A clerk of 
defts., thinking that the cheque had be(*n returned 
unpaid A not knowing for what reason, attatdied a 
slip to it oTi wliich th<‘ words “ Reason assigned ” 
V ere print (‘d, A against those words he wrot e “ Not- 
stated.” The cheque with tin* slip attached was 
sent to the per.son in whose favour it was drawn, 
who communicated with pltf., A the checpie was 
paid. Pltf. brought, an action of libel, alleging tliat 
the words meant that the clieque had been dis- 
honoured through want of assets: Held: (1) the 
words on the slij), coupled with the return of tlie 
cheque, were not in t heir natural meaning libellous, 
A it lay upon pltf. to prove facts A circumstances 
leading U) the conclusion that, t hey w'ould naturally 
be understood by r(*asonable persons as conveying 


the libellous imputation alleged ; (2) pltf. not 

having proved this, there was no case to go to the 
jury. — Frost v. London .Joint Stock Bank, Ltd. 
(1996), 22 T. L. R. 760, C. A. 

566. Cheque marked “refer to drawer ’’—Mean- 
ing — Question for jury whether libellous.] — Defts. 
W’rongfully dishonoured pltf.’s cheques A marked 
them “ refer to drawer ” : — Held : t he words 
“ refer to drawer ” meant t he cheque had been dis- 
honoured A it w^as a qu(*stion for the jury whether 
they constituted in fact a libel on pltf. — 8zEK v. 
Lloyds Bank (19()S), Times, Jan. 15. 

567. Effect of nioratorium proclama- 

tion. ] — Pltf. had an account with defts. A on Aug. 5, 
1914, slic drew' a cheque for £4 5«. in favour of a co., 
from whom she w^as in t he habit of buying news- 
papers. On Aii^. 5, a moratorium proclamation 
w'as issued, providing that all payments of not less 
than £5 due A payable before Aug. 6, or on any day 
before Sept. 4, in respect, of any cheque di'awm 
before Aug. 4, ” or in respect of any contract, made 
beforti that time,” should be deemed due A payable 
one month after the original due date or on Sept. 4. 
The cheque was presented on Aug. 10, A ret urned 
W'ith the w'ords ” Refer to draw(*r ” upon it. On 
Aug. 19, pltf. had £6 I6i?. 5d. to her credit on the 
pre- moratorium account. A £3 9,9.3d. on the post- 
moratorium account. Tn an action by plt f. against 
defts. for breacli of contract A Mhcl Held : (1) 
defts. w'ere protected by the moratorium, as tin* 
case was one of a payrm*nt in respect of a contract 
made before Aug. 4 ; (2) in the circumstances the 
w'ortls “ Rof(*r to drawer were not capable of a 
libellous meaning ; (3) pltf, w'as not. entitled to rf*- 
cover. Scmhic : t he words ” Refer tu drawer ” 
ordinarily mt'an that the bank are not. going to pay, 
A that the payee must go back to the draw'er A ask 
him to pay ; t hey do not mean that t here is no 
money to pay the cheque (Scrutton, J.). — Flach v, 
London A Sottth-Westeun Bank, Ltd. (1915), .“»! 
T. I^. R. 334. 

568. Retention of funds for contingent liabilities. ] 

— Bankers retained the balance of a customer to 
answ"(T a future liability, which might arise* in re- 
spect of bills which they had discounted for him h) a 
much larger amount than the balance, A t/ho 


566 i. Che(/iie marked “ refusal pay- 
ment *’ — Cheque never presented — Irregu- 
lar indorsement A — A. deposited plIL’s 
cheque, drawn on a bank at S., in deft, 
bank at M. for collection. The same 
day defts. retnme<l Ibo cheque to A., 
with a printed form “ that it had been 
refused payment at the place wiiere 
payable.” The cheque had not left M., 
<jwing to the discovery of an irregularity 
in the indorsement, A had not been 
presented. There was no evidence of 
malice. In an action for libel : — Held : 
there was no privilege, for, as there had 
been no presentation, tJiere bad been no 
dishonour & no duty to eommunieutc 
to A. — ItRowNK V. Bank of Aiwka- 
J.\SIA (ISSI), 2 N. S. W. L. K. 325.- ~ 
A US. 

g. Cheque marked ''indorsement ir- 
regular ” — Notifiratinn of dishfmvur to 
customer — I.iahility for libel A — H. Rave 
a clieque on the U. Bank to & Sons, 
payaldo to J. & ,T. VV., the words ** or 
bearer ” bcinpr erased. \V. & Sons 

indorsed ihe cheque ” W. Sons” &, 
paid it into the N. Bank for collection. 
The IJ. Bank returned the cheque to 
Ihe N. Bank with the words “indorsc- 
nient irrcRular ” on t he hack. The N. 
itank Rave notice to W. A' Sons t hat the 
cheque had been dishonoured. H. then 
brouRht a libel action uRainst the N. 
Bunk : — Held : the cheque was, in fact, 
dishonoured, A the communication by 
the hank to their customers w'as 
privileged. — Hall r. Bank of New 
Soimi Wales (1889), 10 N. S. VV. L. 11. 
292.— A US. 

666 i. Cheque marked '* Effects 


retained ; refer to drairer ” — Itetention 
of funds to meet other liatdHtiesA — 
Defenders ret-urneil a cheque drawm by 
pursuer marked ” KITeets to bo re- 
tained ; refer to drawer.” There w'as 
at the t.imc a balance on account current 
sufllcient to meet the cheque, hut 
defemlcrs had intirnat-ed to pursuer that, 
j)endinR a settlement of a claim in 
respect of a hill for a larRcr amount, 
they wouhl retain the money at his 
credit on account current. The chofiuo 
in question had left pursuer’s hamis 
Ijofore receipt, of the above intimation 
from defenders. An action for payment 
of the hill was com promised for a pay- 
ment of i;20 : — Held : defenders had 
funds of their customer in their hands 
sutllclent to meet the cheque, & their 
diity was to pay It, seeing that it had 
been granted before receipt of a notice 
closinpr the account, & the customer was 
entitled to £100 damages. — Kino 
Buitihit Linen Do. (1899), 7 S. J.i. T. 58. 
— SCOT. 

t. Meamirc of <b/7/?ai/c.s.p— Pltfs. w'e!*c^ 
in ])iisincss as gentiral merchants A 
insTirn n<*o agents, & since tlefts had 
WTongfully dishonoured cheques, which 
idtfs, had drawn for the bonetlt of their 
creditors, they had l»een obliged to pay 
rash for goods A their credit had he(‘n 
seriously injured : — Held : £750 damages 
not cx(M*ssivc. — Kobv r. Dkiental 
Bank Corpn. (1879), 2 N. H. W. 8. C. R. 
N. 8. 50.— A US. 

u. Mercantile charojcterA — In 

an action for the dishonour of a cheque, 
the loss by pltf. of a partnership, the 


contract for which the other refused to 
fuiftl in consequence of such dishonour, 
may be considered by the Jury as 
evidence of damage to pltf.’s mercantile 
charact er ; hut they are not to esUinnte 
it as special damage. Erldonco of the 
probable value of such partnership is 
not admissible. If such evidence has 
been admitb^l, although without ob- 
jection, it is the duty of tlic judge to 
warn the jury not to take the amount 
of the loss of the contract as the measure 
damages ; if ho do not., deft. Is 
entitled to a new trial. — Dymon r. 
Union Bank of Auhtralia, Lti>. 
(1882), 8 V. I.. K, 106.— AUS. 

w. — - — .1 — A farmer is not a. 

trader, & is not entitled to more than 
nominal damages for the dishonour of 
his cheque, unless he prove special 
damage or that ho has a imireantJle 
cliarac.ter to he injured. — B ank of New 
SOITTH VValeh r. Milvain (1884), 10 
V. L. R. 3.— AUS. 

y. Special damngeA — In an 

action l)y a trader for dishonouring 
eliequcH Ik: for !ih(*l, eoutaliied in the 
memorandum written on a choquo in 
explanation of the dishonour, in which 
pltf. claims only general damages for 
Injury to his credit & reputation, 
evidence that, he lost a particular agency 
business, npon which the rest of his 
business depended, by reason of tho 
dishonours or libel complained of, is not 
admissible. 8uch damage Is special 
damage, & n)U8t bo pleaded A proved. — • 
Miles v. Commercial Banking Co. of 
Sydney (1904), 1 C. L. R. 470.— AUS. 
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totner brought an action against the bankers for 
damages for having dishonoured his cheques, & for 
the amount of his balance. After the action was 
commenced several of Uk^ above bills, to a larger 
iimount than the balance, were dishonoured. U])on 
a bill filed by the bankers against the customer for 
an account <fc for an in junction to restrain the action 
at> law, the ct. (considering there was a substantial 
question to be tried in equity), granted an injunction 
restraining the action. — A ora & Masterman’.s 
Bank, Ltd. v. Hopkivtann (1864), 5 New Rep. 214 ; 
81 L. J. Ch. 285 ; 11 L. T. 701 ; 11 Jiir. N. 8. 335 ; 
13 W. R. 226. 

569. Attachment of all debts in bank’s hands — 
Balance available after attachment — Cheques 
drawn against balance.]— Deft. acU*d as banker to 
pll-f. & held a sum of mon(‘y to his credit. A judg- 
iinmtwas obtained against pltf., A all debts in the 
hands of d(4t. were at.tacii(‘d to answer such judg- 
ment. The amount in th(‘ hands of deft, exceeded 
the amount of tlie judgpient. Pltf. drew cliequ<‘S 
against the balance whi(!h W(‘re present ed A dis- 
lionoured : — Held : d(‘ft. was not bound t o honour 
tbe cheque so drawn, & his refusal to do .so gave 
I)ltf. no cause of action. — Rogers v, Whitedey, 
1 1892 J A. O. 1 18 ; 61 L. J. Q. B. 512 ; 66 L. T. 303 ; 
8 T. L. R. A 18, H. 1.. 

Annotations : — Consd. Qeisso v. Taylor, [19051 2 K. H. 05H ; 

(ialbralth r. Grininliaw & Baxter, 119101 1 K. B. .‘139, C, A. 

Refd. Yatefl v. Terry, [1901) 1 K. B. 102; Eiiinumls v. 

Edmiuids, |1904] P. 362. Mentd. lie Qroonwood, Sutclillo 

r. Gledhill, [1901] 1 Ch. 887. 

570. Cheque marked by drawer “ to be retained ” — 
Unconditional order to pay as regards bank — Rights 
of drawee.] — Deft , gave pltfs. a cheque*, writUdi on 
a blank sheet of paper, on the face of which he wrote 
“ to bo retain<*d ” A promised to send a ciie(iuo on 
ore* of his banker’s printed forms in sutistitution for 
it . This ho did not do, kSc. the cheque was dishonour(‘d 
on prosontnumt. In an action on th<i ch<*qu<* : — 
Jfeld : the addition of tlio words “ to be retained ” 
nu'rely import'd a condition between drawer 4fc 


drawee, & did not prevent the instrument being an 
unconditional order to pay with regard to the 
bankers, tfc it was a cheque within Bills of Exchange 
Act, 1882 (c. 61), upon which pltfs. wercj entitled 
to sue. — Roberts A Co. v. Marsh, [1915] 1 K. B^ 
42 ; 84 L. .1. K. B. 388 ; 111 L. T. 1060, 0. A. 

B. Funds insufficient, 

571. To meet all cheques — Duty of bank ta 
honour first cheque presented.]— Pltfs., foreign 
bankers, sued defts. for wrongfully dishonouring 
cheques. When the cheques were presented 
defts. mark(?(l them “ effects not cleared ; please 
present again,” &> contended that they were justified 
in refusing payment because they had been advised 
of a number of ciieques to be presented, &, 
as they had not; sufficient funds to r»R*et them all, 
they were (*rititled to meet nom* of t;hern but could 
ask the holders to present; thorn again. On tire day 
when the cheques were presented defts. held assets 
sufficient to pay mie or more of th(‘m, hut not suffi- 
cient to meet all the cirequ(‘S presented on that 
day : — Held : (lefts. w«‘r4* liable in damages, It being 
th(*ir dut y to honour th(^ first ctieque prcisented which 
was within the amount of tin* assets in their hands. — 
Sednaoni Zaripfa Nakes Sc, Co. v. Anglo- 
Ait.strian Bank (1909), .Journal of Institute of 
Bankers, Vol. XNX., p. 413 ; Times, Apr. 26. 

572. To meet all demands — Payment into 
court — Rights of payee.] — Pltfs. were deft.’s 
banker's A also agents for bis rr'gimc'rit. On May 7 
deft, retired from the Army, having sold his 
(commission, on the following day it became 
the duty of pltfs., as ag(‘nts for the regiment, to 
issue* to deft, the sum of £365 18.s. 6d., the* price of 
his commission. On May 23 C. pr(*s(*nt;(*d a cheque 
drawn by d(*ft. for £50, which was dishonoured, his 
credit balance being £38 4s. 8d., alt houglr with the 
prme of the commission ther’e would have been 
sulticient moneys t(j meet the cht‘que. V’^arious 
claims having, been made to tire proceeds of the 


PART II. SECT. 8, SUB-SECT. 3.— B. 

571 i. To meet all otiefiues — Duty of 
hank to hojumr first cheque jiTesentetl.X 
— (jALDWKjji r. Mer( 'HAM'S Bank of 
Canada (1876), 26 O. B. 294. -CAN. 

671 ii. To meet whole chefiue — Assign* 
nierU of futuls standing to eusiorner's 
ereditA — A cheque Kniiitod for value, 
wlien present'd at the hank on which 
it is drawn, coiLstitutcH an intimated 
usaiprnation of the drawer’s funds 
to the amount of the value of the 
cheque ; & if 1 he cheque be for a larger 
uinoimt than is at the drawer’s credit 
with the bank. It ncvei’Uieless operates 
as an assignation of such funds a^’ are at 
his cix)dit. — British Linen Co. JiANK \\ 
CARRUTirERH & Fetuiusson (1883), 29 
*Sc. L. 11. 619. - SCOT. 

671 iii, When interest on over- 

drafts added.] — A chociuc of pltfs. was 
dishonoured on Nov, 4. The balance 
t lien standing to their credit in 
tile pass-book cxcoodod the amount 
of the choqne, &, before drawing the 
cheque, pita, were so informed by the 
clerk of the hank. Between June 30 

Nov. 4 pltfs. had several times over- 
drawn tlicir account, & the interest due 
1.0 defts. upon such overdrafts, with the 
ainoimt of the cheque, cxcoodod the 
credit balance, but the dishonour of 
t he cheque was not put on that ground 
at that time. It was the practice) of 
t he bank not to charge interest to the 
customers until the end of the half- 
year, imloss the accouut was closed or 
the customer became insolvent. IMtfs., 
some days before t.ho dishonour, were 
otTering to their creditors a composition 
of Hs. in the pound : — Held: defts. could 
not avail themselves of the interest due 
to them under the plea that there wore 
not BUffleiont funds in their hands avail- 


aide for the payment of tbe cJieiiue. — 
Bohyu, Oriental Bank (^okpn. (1879), 
2 N. S. W. S. a R. N. 8. 56.— A US. 

a. Cheque drawn in excess of credit 
— Temporary overdrrtft.] — In the absence 
of special agreement, (!xpre,ss or implii'd, 
a banker is under no obligation to allow 
a customer to overdraw bis imeount, & 
cannot be held liable for damages for 
dishonouring a cheque wbieb the cus- 
tomer has insutlicient funds to meet. 

The usual idodgo form of a bank, by 
which pltf. pledged to the bank certain 
shares as security for an overdraft, pro- 
vided tiiat the overdraft should be 
temporary at the manager’s dis- 
eretioii : — Held : pltf. could not suc(x;ed 
in an action for damages for dishonour 
of a cheque, drawn after the manager’s 
refusal to allow further overdrawing, for 
a simi in excess of the amount to pltf.’s 
credit. — M cIntyre r. Robinson South 
African Banking Co., 17 B. D. C. 111. 
— S. AF. 

b. Promise by manager to payee 

to lionour — Liability of bank to payee 
for dishotwuring.] — Pltf. sold goods to 
C., who gave pltf. chciiue on deft. bank. 
When pltf. presented the cheque C.’s 
account was considerably overdrawn, 
but the manager promised pltf. that tlio 
bank would pay tbe cheque later, which 
they refused to do: — Held: the promise 
given pltf. was made on behalf & for the 
benefit of the bank, & the benefit derived 
from the transaction, whiidi was carried 
out on the faith of the promise, accrued 
to deft, bank. Si, they wore liable.— 
Adams v. Craig Sc Ontario Bank 
(191 1 ), 20 O. W. H. 7 ; 3 O. W. N. 41.— 
CAN. 

678 i. Exhaustion of funds — “ No 
funds ** Onus of proof.] — Whore a bonk 


supports an answer of “ no funds ” vrlth 
a cheque, liy which it claims that the 
amount claimed was withdrawn, Ih umti-t 
is on it to Tirovo the cheque genuine. — 
Clark v . K.xrriANOE Bank (1880), 3 
L. N. 45. -CAN. 

c. Cheque payable at mimed bank at 
par — No guarantee of funds —Itight to 
charge back on dishonour.] — l^ltfs. wore 
hohhu's for value of a cheque drawn by 
the A. Bank on the M. Bank at London, 
on the face of which appeared the words 
“ payable at M. Bank, Toron(<i, at par.*' 
Tlic above words were habitually used 
by the A. Bank on tlieir cheques with 
tlie assent of the M. Bank ; — IleUi : tho 
effect of tile words was t hat the M. Bank 
at Toronto would make no charge for 
cashing the c*he(iue, iS: they did not 
assume the risk of there lieiiig funds to 
meet it, & they did not lose the right to 
charge it back on osi^ertaining there 
were no funds. — Ro«b-Belford Print- 
ing Co. V. MoN'ruEAL Bank (1886), 12 
O. R. 544.— CAN. 

d. Funds assigned to third party — 
Notice by assignee to bank. ] —In an action 
against a banker for not paying cheques 
(lefts, pleaded, on equitable grounds, 
that, before pltJ. drew any of tho 
cheques, he had assigned by deed to 
F. & Co. all moneys, etc., in tho hands 
of the bank, & that, before the presenta- 
tion of any of the cheques, F. & Co. gave 
tho bank notice of the deed Sc of its 
execution by pltf., Sc demanded of the 
bank all the moneys, etc., of pltf. in his 
hands of tho bank, & afterwards. Sc 
before the action, the bank, by the 
authority Sc order of pltf., paid over to 
F. Sc Co. all of pltf.'s money, etc., in 
their hands i—JIeld : a good plea. — - 
Newman r. Bank of New South 
Wales (1873), 12 N. S. W. S. O. R. 289. 
—A US. 
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sale of the coiiiinission the bankers paid into ct. 
the sums of £365 ISs. Od. & £38 4/5. 8d. : — Held : 
C. had no rights against the bankers or the money 
in ct. — IIoPKiNSON V. FonsTKR (1874), L. R. 19 
Eq. 74 ; 23 W. II. 301. 

jinnotations ,* -Refd. lie Beaumont, Beaumont v. Ewbank, 

[19021 1 Ch. S89. Mentd. Soliroedor r. Central Bank of 

London (1876), 34 L. T. 735. 

573 . Exhaustion of funds — Payment of customer’s 
bill.] — Defts., bankers, Ivolding in their hands £20 
<>n account of pltf., paid a bill of exchange, accepted 
by pltf., payable at their banking-house, for £42, 
when it b(‘canie due was presented to them by the 
holder. No orders to pay the acceptance had been 
given by pltf., nor had lie countermanded the 
authority contained in the acceptance. Defts., after 
payment of the bill, endeavoured to get back the 
money, &; treated the payment as made by mistake, 
& subsequently honoured a cheque drawn by pltf. for 
£13 138. [n an action against defts. for not honour- 
ing a further cheque for £7 ll6*., pltf. alhiging that 
they had funds in their hands ; — Held : defts. had 
authority from pltf. to apply his money towards 
the payment of the acceptance, <fc so had properly 
applied exhausted his funds, &- what happened 
afterwards was immaterial.^ — Kymer v, Laurie 
(1819), 18 L. J. Q. B. 218 ; fiiih norti. Keymeu v. 
Laurie, 13 Jur. 426. 

574 . Accounts at two branches —Right of bank to 
combine accounts. ] -Pltf. having an account at the 
L. branch of defts.’ bank, which showc'd a balance 
to Ids credit exceeding £23, drew cheques to that 
amount on that brancli. At the same time he was 
indebted to the hank at their B. branch in an 
amount which, having regard to his wliole account, 
reduced his assets in t he bank’s hands to a few 
.shillings only. The bank, without any notice to 
him, transf<‘iTod the B. debt to t he L. branch, re- 
fus(‘d to pay tlio cheques on prestjutmont. n'‘here 
was no special cont ract or course of dealing between 
the parties (hat each account should bo kept 
separate : — Held : the bank wore entitled at any 
time to combine the accounts, & to charge the L. 
account with the B. debt. — OARNET^rt?. McKewan 
(1872), L. K. 8 Exch. 10 ; 42 L. J. Ex. 1 ; 27 L. T. 
560 ; 21 W. R. 57. 

Annotation: — Consd. Prince v. Oriental Bank Corpn. (1878), 

3 App. Gas. 325, P. C. 

Branch banks, generally, sec Sect. 1, sub-sect. 3, 
ante, 

575 . Allegation of payment in — Denial by bank - 
Evidence.] — In an action for damages for dis- 
honouring a cheque pltf. alleged that he had pre- 
viously paid in a cheque which was more than 
sufficient to meet the amount of the dishonourtid 
■cheque, & called his son to prove that he had 
handed an envelope containing the cheque across 
the counter ; the bank i^roved by their officials 
that the cheque was never seen by them & that no 
trace of its receipt was to bo found in the bank 
books : — Held : the bank were entitled to judg- 
ment. — B ell v . Capital A- Counties Bank (1887), 

3 T. L. R. 540. 

576 . Customer overcredited in pass-book by mis- 
take — Cheque drawn bon& fide — Liability of bank — 
Customer’s right to damages.]— -I’ltf., a customer of 
defts., finding on examining his pass-book that it 
showed a balance of £70 178. 9d. in his favour, drew a 
cheque for £67 lls. in favour of a firm to whom he 
owed that amount. On the cheque being presented 
by that firm it was dishonoured by defts. At tlie 
time pltf. drew the cheque for £07 11s. he had a 
balance at the bank of £60 58. 9d. only, but in his 
pass-book one of the bank clerks had, in error, 
entered to pltf.’s credit a sum of £10 12®. twice, 


with the result that from the pass-book pltf. 
appeared to be in credit to the amount of 
£70 178. 9d. : — Held : although defts. were entitled 
to have the wrong entry ultimately corrected, pltf. 
(who had not been guilty of any negligence or 
fraud in connection with the matter) was entitled, 
until that correction liad been made, to act upon 
defts.’ statements in the pass-book, &, having 
acted upon those statements & suffered damage 
thereby, ho was entitled to recover against defts. 
the amount of such damage. — H olland v. Man- 
chester Liverpool District Banking Do., 
Ltd. (1900), 2.> T. L. R. ,386 ; 14 Corn. Oas. 241. 
J^ass-book, generally, see 8ect. 13, post* 

C. Cheques draicn in Breach of Trust, 

Trust accounts, generally, see Sect. 2, sub-sect. 
2, ante. 

577 . Money of principal paid Into private account 
— After revocation of agency — Cheques dis- 
honoured on instructions from principal.] — ^A., the 
farming bailiff of D. (after his employment as such 
had ceased), received a cheeme for £180, in pay- 
ment for wheat belonging to D., which he had sold 
on his account while acting as bailiff, paid it in 
to his own account witli B. <fc Co., his bankers, wlio 
received the cash for it, & gave A. credit for th(' 
amount ; B. Co. afterwards, under an indeinnil y 
from D., refused to honour his drafts: — Held: 
evi*n assuming that- the clieque had been improperly 
obtained by A., still, as between him & his bankers, 
the amount was recoverable by A., as money had 

received by them to his use, or money paid. — 
Tassell V, Cooper (1850) 9 C. B. 509 ; 14 L. T. 
O. S. 166 ; 137 E. R. 900. 

AujiotoHons : - U. v. Haasall (1861), 9 W. R. 708, 

G. C. II. Distd. Society Golotiiale AnvcrsoiHc r. London 
& Brazilian Hank, 119111 2 K. H. 1024. Reid. Hardy r. 
Vcaflcy (1868), L. R. 3 K.Kch. 107. 

578 . Notice to bank by third party —Application 
for injunction — Right to refuse payment.}— 

Semhle : where a banker dishonours a trustee’s 
cheques in consequence of notice from a third party 
that the trustei* intends to misapply the trust 
moii(*ys A that an injunction is about to bo appli^Ml 
for, no action will lie against the* banker, il an in- 
junction is subsequently granted. — TT unt v, 
M \NIERE (186d), 34 Beav. 157 ; 5 New Rep. 181 ; 
34 L. J. Ch. 142 ; 11 L. T. 409 ; 11 Jur. N. S. 28 ; 
13 W. R. 212 ; 55 E. R. 50d ; suhsequeni pro- 
ceedings (1865), 5 New Rep. 295, L.JJ. 

579 . Bank cognisant of breach — Right to refuse 
payment, ] —In order to hold a banker justified in 
refusing to pay a demand of his customer, the 
cust-omer being an exor. A drawing a cheque 
oxor., there must be a misai^plicatiou of the money 
intended by the exor., so as to constitute a breach 
of trust, & the banker must be cognisant of that 
intention. — G ray v. Johnston (1868), L. R. 3 
H. L. 1 ; 16 W. R. 842, H. L. 

Annotations: — Consd. lie Oro/w, Ex p. Adair (1871), 24 
L. T. 198 ; Re Wall, Jookflon v. Bristol & West of Eofirlaiid 
Bank (1885), 1 T. L. R. 522 : Coleman v. Bucks Sc Oxon 
Union Bank, [18971 2 Oh. 243 ; Bath v. Standard Land 
Co., [I911J 1 Gh. 618, 0. A. Refd. Foxton v. Manchester 
& Liverpool District Banking Co. (1881), 44 L. T. 406 ; 
Marten V. Hocko, Eyton (1885), 53 L. T. 946; Bank of 
New South Woles v. Goulburn Vall^ Butter Co. l*ro- 
prietary, [19021 A. 0. 543, P. O. Mentd. Re Blundell; 
Blundell v. Blundell (1888). 40 Ch. D. 370. 

580 . Restraining bank from honouring cheques — 
Defect In customer’s title — Injunction.] — Pltf. sued 
defts. for an injunction to restrain them from 
honouring cheques drawn by his wife, alleging that 
the moneys deposited by her with defts. had been 
stolen from him. The wife was not a party to the 
^tion : — Held : there was no power to grant an 
injunction against defts. in the absence of the 
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customer. Semble : if the customer were before the 
ct., it would restrain her from drawing cheques, 
but would not restrain defls. from honouring 
cheques already drawn. — F ontaine-Besson v. 
Parr’s Banking Co. & Alliance Bank, Ltd. 
<1895), 12 T. L. R. 121, 0. A. 

D. Other Cases, 

581. Retention after dishonour — Usage of London 
bankers.] — By the usage of trade in lioiidori, a 
cheque may be retained by the banker on whom it 
is drawn till five in tiie afternoon of the day on 
which it is presented for payment, & tiien returned, 
although it has previously been cancelled by mis- 
take. — Fernandey V. Glynn (1808), 1 Camp. 
420, n., N. P. 

Annotations: — Consd. (^ox u. Troy (1822), 5 B. & Aid. 474 ; 
Wilkinson v. Johnson (1824), 3 B. & C. 428. 

582. Position of holder —No right of action 
against bank.] — The payee of a cheque has no right 
of action for its dishonour against the banker on 
whom it is drawn. — Sciiroeder v . Central Bank 
OF London, Ltd. (187(3), 31 L. T. 735 ; 24 W. B. 
710 ; 2 Char. Pr. Cas. 77. 

Annotation: — Mentd. Road v. Brown (1888), 22 Q. 11. D. 
128, C. A. 

583. Dishonour by country bank — ^Failure to 
return cheque by return of post — Clearing-house 
rules.] — A country bank, upon whom a cheque 


was drawn : — Held : liable for the loss sustained 
by another country bank, by whose agent tiie 
cheque was presented at the clearing-house, in 
consequence of the first mentioned bank, who 
disiionoured the cheque, failing to return it to the 
second bank by return of post. — P arr’s Bank, 
Ltd. V, Ashby (Thomas) & Co. (1808), 14 T. L. It. 
563. 

584. Notice of dishonour — Rights of drawer.]— 

In an action by the holder against the drawer of a 
dishonoured cheque, notices of dishonour is excused 
by want of elXt*cts at the time when the draw(*r 
would reasonably expect the cheque to be pre- 
sented for payment, provided tiio drawer haa no 
reasonable expectation that it would be paid. 
The want of effects winch will excuse notice of dis- 
honour need not be a wan(> of any eff(;cts ; it is 
sufficient if there are no effects sullicient for the 
payment of Uie cheque. 

If there were funds in the hands of the bank 
sufficient to meet the cheque, tlio drawer would be 
entitled to notice, though he knew that the bank 
would not honour the cheque, for he would be 
entitled to say they were bound to honour it, even 
though they had told him they would not 
(Br.\mwell, B.). — -Carew V. Duckworth (1869), 
L. K. 4 Exch. 313 ; 38 L. J. Ex. 149 ; 20 L. T. 
882 ; 17 W. R. 927. 

See, further. Bills of Exc hange, Promissory 
Notes, Negotiablio Instruments. 
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e. Jtrtaiionshii) of Itankcr tC luthier of 
4'heime — Priritj/ of contract. \ -Thoro is a 
privity of contract crcatcil l>y the n.saj?c 
sjf trade. IioIammmi lianUs the holderri 
f>f ciitMnics drawn on them.— M auleu 
V. Molsons Bank (1870), 2 L. N. JOti. — 
CAN. 

1. Whai amounts to dishotwar.] — 
Any refusal on t he part of a hanker to 
pay a cuHtoiner’s chiMiue on presenta- 
tion, 111 whatever hnuruiuti^ (JOueJied & 
with wliat(‘ver intimation as to the 
prohahlc state of the customer’s account 
4 it a future dale, such us “ etTi^ots not 
•cleared,” is a tlishonour. —Fueeman v. 
Stand V It n Bvnk of Soirrn Africa, 
Ltd. dim.')), W. H. C. 20.— S. AF. 

684 i. Notice of dishommr — liiffhts of 
Araioc.r.] — The drawer of a cheque is 
entitled to due notice of dishonour. — ■ 
<h.ARKE V. McIjEan (1807), 4 VV. W. & 
A’H. 275.— A US. 

584 ii. Itcasonahle time.] — In the 

case of a ctieque the same strictness as 
to presentment & notice of dishonour as 
in the case of a bill of exchange is not 
required. Notice? of dishonour of a 
cheque is suttlchsnt, if given witliiii any 
reasonable lime, provided none of the 
parties have become insol vtuit. — Hut- 
ton V. (ij.AHa (1808), 5 W. W. & A’B. 
103.— A US. 

g. Iiwomplele cheque — Refusal to pay 
justified.] —Until the statement at length 
in the body of a cheque is illlcd in the 
instrument is incornploto, & a banker 
is not liable to an action at the suit of a 
customer for refusing to honour on 
presentment a cheque thus imperfect. — 
'Commercial Bank op Australia, Ltd. 
V. HuLm (1884), 10 V. L. R. 110.— A US. 

h. Refusal to pay after acceptance — 
Credit obtained by fraud- — RiyIUs of 
indorsee.] — Ultf., as indorsee of a cheque 
drawn by B. upon deft, bank in favour 
of 1\, &, accepted by the bank, sued for 
the amount of the cheque, payment of 
whieh had been refused after the accept- 
ance, on the ground that B.*s credit 
with the bank was obtained upon the 
faith of a forged indorsement. The 
bank sot up tliat pltf. was aware of t.he 
fraud, & gave no coiisJ deration for the 
cheque sued on ; — Held : (1) the ohequo 
was accepted by the bunk either at the 
request of pltf. or of pltf. Sc B., Sc con- 
sideration was given by pltf. for the 


in the goods delivered l)y pltf. us 
prevented the application of Stat. 
Frauds, s. 4, & were bound by D.’s 
promise of representation that they 
would pay the cheque, though not made 
in writing. -Suviraox v . Doi^vn (1908), 
H) (). L. 11. 159 ; 11 O. W. R. 590. — 
CAN. 

ijj, ] — ^ cunning ci>. 

was extended credit by deft, bank on 
condition that I). should be employetl 
by the co. as bookkeeper, etc. Tie* 
co.*s tdiequos were paid by the bank 
when coiintorsignod by D. Pltfs. sold 
the canning co. a quantity of fruit 
were given a cheque countersigned by 
D., which the bank refused to pay : — 
Held : the bank was not liable under 
Stat. Frauds, s. 4 . — ^MoWilliam tV: 
EVRRIST V. SOVEREIDN BaNK (1909), It 
O. W. R. 561.— CAN. 

n. Che/iue drawn ayainst telegraphic 
remitUttux — FlairdifTs name mis-spelt — ■ 
Indemnity refused —Damages.] — l^ltf.’s 
agent in London paid a siiin of money 
to defts. in London to be remitted by 
telegraph to the credit of pltL at defts/ 
Dunedin branch, less co.st of telegram 
& exchange. The telegram mis-spelt 
pltf.’s name, & defts. refused to pay 
over the money until a satisfactory 
indemnity was given. An indemnity 
ollered was not accepUid, Sc tlie money 
remained in defts.’ hands for nearly 
two months, until they received advice 
by letter. Pltf. drew a cheque upon 
defts., which was returned marked 
“ declined to pay.” Pltf. brought an 
action alleging that pltf. was kept out 
of the money from Mar. 13 to May % 
& the jury awarded damages a£i follows : 
Telegram, £10 ; exchange, £33 7s. ; 
interest, £13 2s. lid. ; general damage.-, 
£300. (Jn a rule to reduce the damages : 
— Held: (1) a contract to transmit 
money by telegraphic advice diflferivi 
in no respect from a contract to transmit, 
by letter of advice, & in no essential 
respect from the contract entered into 
in granting a letter of <;redit or bank 
draft; (2) the contract created Ml* 
relation of debtor & creditor, Sc, on 
breaoli, the ordinary measure of damages 
must bo applied ; (3) the cost of tele- 
gram Sc excliange was recoverable only 
as an alternative to interest, both 
charges reprosoutlrig the dilloronce be- 
tween a present payment & a payment 
deferred. — ^S.MyriiiES v. Bank ok New 
Zealand. 3 J* R. N. S. 23. N.Z. 


clioquo ; (2) at the time it was given 
to P., neither P. nor pltf. was aware of 
any fraud, & 1*. entitled to recover from 
the bank the amount, of the e.hetine for 
the use of pltf. — Baker u. Merchants 
Bank (1911), 19 W. L. H. 611. —CAN. 

j. Fumls of customer obtained by 
fraud —Repayment by bank to rightful 
owner — No liability for dishonour of 
customer's cheques.] — Pltf., b.v fraud, 
obtaineil money from the Oovt., wliich 
lie paid to an account in his name in 
deft, liank. Pltf. having boon after- 
wards prosecuted for the fraud & con- 
vii'ted, the Crovt. demanded from deft.s. 
the money st-aiiding to the credit of pltf., 
& defls. paid the money to the (lovt. Sc 
dishonoured pltf.’s ohequo : — Held : pltf. 
not entitled to proceed in an action for 
the dishonour of his cheque. — Z kku v. 
Bank of New South Walks (1901), 1 
S. K. N. S. W. 167.— AUS. 

k. Customer credited on discount of 
bills — Dishonour of bills — Right to dis- 
honour >.hcques itf custoiner.] — Pltf. 
t/peiied an account with defts. by getting 
them to discount for him two accept- 
ances for $500 each, payable to Sc in- 
dorsed by him. Sc to piiice the proceeds 
to his credit. He afterwards paid In a 
furtlior sum, & drew out by cheques all 
oxijopt $403, when the two bills wore 
returned (iishonoui*ed : — Held : defts. 
wore entitleil to apply the balance in 
Imnd in part payineut of the accept- 
ances, Sc, having done so, they were not 
liable for refusing to honour pltf.’s 
clieiiue. — Jdneh v. Bank dk Montreal 
(1809), 29 U. C. R. 448.— CAN. 

l. Cheque countersigned by repre- 
sentative of bank — Agreement with bank 
as to advances — St4Uutc of Frauds .] — A 
firm of fruit dealers, whose account was 
overdrawn at their bank, applied for 
further advance.s, which the bank ro- 
fuseil to make unless D. was employed 
to look after the business, act as book- 
keeper, receive all produce, & counter- 
sign cheques given for the same. D. 
was so omplo.voil. Sc represented to 
producers that it was safe for them to 
bring their produce to the factory. Sc 
that clieques given therefor counter- 
signed by film would bo paid by the 
bank. Pltf., relying on those roprosou- 
tations, delivered poaches, for which 
ho rocoivod the Arm’s cheque, oountor- 
signod by D. On the cheque being 
presonk^d, the bank refused payment 
Held : the bank had such an interest 
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Sect. 8 . — Payment of cheques : Sub-sects . 4 & 5. 

SecLi): Sub-sect, 1.] 

Sub-sect. 4. — Stopping Cheques. 

585. Received by bank In reduction of debt — 
Bank’s right to recover,] — L., Uien in good credit 
in the city, sold to M. four bills oC exchange, drawn 
Ly liiinself upon at Cadiz. They were sold on 
Keb. J 1, & by the custom of bill brokers were to be 
paid on the first foreign post-day following the day 
of th(^ sale. That first day wiis hVb. 14. L. was 
much in debt to his banker, being press<‘d to re- 
duce the b.'ilance, gave to tlie banker a draft or 
oi'der on M. Jor the aniount of the four bills. This 
draft or order was dated on tlui 14th, though it was, 
in fact, written on the 13th, &. then delivered to the 
banker. On the morning of the 14th the manager 
of M.’s business gave a cheque for the aniount of 
the order, which was then given up to him. 1 j. 
failed, on the afternoon of the 14th the niatiager, 
learning that fact, stopped payment of the cheque : 
—Held : the banker Wiis entitled to recover its 
amount from M. — MisA r. (Jurrie (1S7G), 1 App. 
(^as. 554 ; 45 L. J. Q. B. 852 ; 35 L. T. 414 ; 24 
W. B. 1049, II. L. 

Anviotaiions : — Consd. r. nydradalc Banking Co. 

(1883), y App. Ca«. 95, H. L. ; Eloniing v. Bank of New 
Zealand. IIUOO] A. C. 577, 1*. C. Refd. Hogarth r. liHtham 
(1878), 47 L. J. Q. B. 339. (\ A. ; Elwell v. Jackrion (188.5), 

1 T. L. B. 454, C. A. Mentd. Stott t\ Falrlanil) (1883), 32 
W. It. 354, C. A. ; i?c M<itthew, p. Matthew (1884), 
12 Q. B. D. 50H. C. A. ; Ji'e l{(»mcr, A'x p. Snell (1893), (52 
L. J. Q. B. 610, C. A. ; NaKh r. Dc Frevillc (1900), 69 
Jj. J. Q. B. 484, 0. A. ; Banbury v. Bank of Montreal, 
U9181 A. C. 62(5, n. L. 

586. .J — On a Saturday A. granted a 

<*.heque on his account with the Bank of S., for 
(inter alia) £250 crossetl blank in favour of B. On 
the same day B. indorsed the clieque & paid it into 
1 lie Bank of 0., of which In^ was a customer. The 
Bank of C. immediately on receipt of the ch<*que 
carrit'd the amount to B.’s credit, & thus reduced 
a debit balance standing against him. On tlie 
JMoriday following A. stopped payment of the 
cheque at- the Bank of S., when thc^ Bank of C. 
presented it, payment was refused. The Bank of 
C. sued A. for the amount. TIkj ct. found that the 
clu'que was granted to B. to reduce the balance at 
his debit with the Bank of C., tliat A. agreed the 
Clieque should b«‘ sf» used, tk that in imrsuance of 
that agreement the cheque was indorsed to the 
Bank of C., given to them as cash, & the con- 
tents being put to B.’s credit tlie balance at his 
dihit was thereby redu(U*d :~—llcUl: the Bank of 
(’. wert' onerous lioldcTs of the cheque the Bank 
of 8., not having paid the cheque on demand, 
A. was liable. — IM’Lean v. Olydesdalk Banking 
Co. (1883), 9 App. Cas. 95 ; 50 L. T. 457, H. L. 

Annotations : — Ezpld. National Bank r. fciilkc, [1891] 1 Q. B. 
435, C. A. ; Gordon v. London, City A: Midland Bank, 
Gordon v. Capital & Counties Bank, [19921 1 K. B. 242, 
C. A. Reid. Capital & Comities Bunk v. Gordon, London, 
City & Midland Bank v. Gordon, [1903] A. C. 2.40, H. L. 
Mentd. He Boysc, Oofton v. Crofton (1886), 33 Ch. D. 
612 ; Re Bctliell, Bethcll v. Bcthell (1887), 34 Ch. D. 561. 
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587. Given in satisfaction of debt — Revival of 
debt.] — Where a cheque has been given in satis* 
faction of a debt, but payment of the draft has 
been stopped before it has been cashed, the debt 
& the position of the parties are just the same as 
though such cheque had never been given, & the 
debt revives & is capable of being attaclied under a 
garnishee order. — Cohen v. Hale (1878), 3 Q. B. D. 
371 ; 47 L. J. Q. B. 496 ; 39 L. T. 35 ; 26 W. B. 
680. 

Annotations: — Consd. Klwell r. Jackson (1884) Cab. & EL 
362 ; Mcars v. Westtjrn Canada l^ulj) & l*apor (^o., [1905] 
2 Ch. 353, C. A. Refd. Elliott v. Crutcliley, [1903] 2 K. B. 
476. 

588. Failure to stop post-dated cheque — Bank- 
ruptcy of payee — Liability to trustee.] — Purchasers 
paid part t>f the pui’cliasfj-mom^y by a post-dated 
ch<*quc. Before the date of payment they had 
notice that the vendor was adjudicated a bkpt., 
but they did not stop the cheque, which was 
honoured in due course : — Held : the drawer of a 
post-dated cheque given for value was under no 
obligation to stop its payment before its date for 
the benefit of a third parl-y & the transiiction was 
protected by Bkpey. Act, 1869 (c. 71), s. 94. — 

Palmer, ‘is\rp. Bichdale (1882), 19 Ch. D. 409 ; 
51 L. J. Ch. 462 ; 46 L. T. 116 ; 30 W. R. 262, 
0. A. 

Annotations : — Refd. Bence v. Slu-arman, [1898) 2 Ch. 682. 
C. A. Mentd. Kojal Bank of .Scotland v. Tottenham, 
118911 2 Q. B. 715, C. A.; Gordon v. London, tUty (te 
Mitlland Bank, Gordon v. Capital & Counties Bank, [1902] 

1 K. B. 242, C. A. 

589. By telegram- Payment before notice of 
countermand — Negligence.]^ -Though a telegram 
countermanding a ch(*que may reasonably be acted 
upon by a banker, at least to the extent of post- 
poning the honouring of the cheque until further 
inquiry can be made, yet a banker is not bound to 
accept an un authenticated telegram as sulticient 
authority for the serious step of refusing payment. 

On Oct. 31, 1966, jdtf. drew a clK'que for £63 
on his bank(‘rs, defts. On the same day after 
busint!ss hours, he telegraphed to countermand 
payment of this cheque. The telegram was 
delivered on the evening of the same day by the 
post otlice, it being a*‘ter ollice hours, was 
placed in th(! letter-box of the bank. By an over- 
sight on the jiart of defts.’ servants this t-elegram 
was not brought to the notice of their manager 
until Nov. 2. On Nov. 1 th(* cheque was [iresonted 
A paid. In an action for momjy had received : — 
Held : i)a>unent of the clieque was not in fact 
count ermando(l within Bills of Exchangt* Act, 
1882 (c. (>1), s. 75, although it might well he that 
it was owing to the negligence of the bank ollficials 
that notice of the customer’s desin; to stop the 
cheque was not received in time. — C uktice 
London City Midiand Bank, JjTD., [1908] 1 
K. B. 293 ; 77 L. J. K. B. 341 ; 98 L. T. 190 ; 24 
T. li. 11. 170 ; 52 Sol. Jo. 130, 0. A. 

Afinotation : — Refd. Lloyds Bonk v. Swiss Bankvoreln, 
Union of London & Hmitlis Bank v. Swiss Bankvoreln 
(1913), 108 L. T. 143, C. A. 
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o. Riiiht to refuse payment — RiyM of 

rustomer to countermand — Liability to 
holder.] — In an action against a bank 
by the holder of a cheque payable to 
bearer, but which had been recalled by 
the drawer & w^hich the bank had 
refused to pay : — Held : the bank were 
entitled to refuse payment, a cheque 
being an order by a eustornor, wliich 
might be countermanded before pay- 
ment. WaTKIISTON V. C?ITY OF GLASGOW 

Bank (1874), 11 8c. L. B. 236.— SCOT. 

p. Indemnity for inadvertent cashiny 
— Cheque cashed through clearing house 
— Rank not liable.] — A hank protected 
itself by an indemnity against responsi- 


bility for the “ inadvertent ** cjuihing of 
a stopped cheque. More than five weeks 
after being stopped, the cheque came to 
the bank on clearance through another 
bank, wlilch had cashed it on the 
strength of what appeared to be good 
indorsements, though such indorso- 
ments were actually forgeries. The 
cheque was included in the clearance 
account, cashed, & debited to the 
customer who had stopped it : — Held : 
this was an *' inadvertent ” payment in 
terms of the indemnity, for which the 
bank was not liable in damages. — 
GROCOIT & 8HKRRY X\ AFRICAN BANK- 
ING CORPN., 18 E. D. C. 267. — S. AF. 

q. Notice to hank of lost cheque — 


Holder countermanding payment — Clieque 
cashed after notice — Lial/Uity of hank .] — 

H. , holder of a cheque dated Apr. 20, 
1862, lost it on that day. The 21st 8c 
22nd were holidays. 8c the bank closed. 
On the 23rd, before the bank opened, H. 
gave notice of his loss, 8c required the 
bank not to pay. On the 24th a 
customer of the bank brought in the 
cheque to be carried to Ids accoimt. 
The bank disregarded H.’s notice & 
credited their customer with the amount 
of the cheque, lu an action by H. 
against the bank for honouring the 
cheque after notice of his loss ; — Held : 
the bank was not liable. — Colonial 
Bank of Australasia v. Hunter (1862), 

I. W. & W. 238.— AUS. 
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Sub-sect. 6.- -Marking and Certifying 

Cheques. 

590. Marking cheque presented after banking 
hours — ^Acceptance — Usage of London bankers.] — 

By tho practice of the London bankers, if one 
banker, who holds a cheque drawn on another 
banker, presents it after four o’clock, it is not then 
paid, but a mark is put on it, to show that the 
drawer has assets, & that it will be paid ; & 

cheques so marked have a priority, & are ex- 
changed or paid next day at noon at the clearing- 
house ; & a cheque presented after four, & so 

marked, & carried to the clearing-house next day, 
but not paid, no clerk from the drawee’s house 
attending, need not be presented for payment at 
tlie banking house of t^he drawee. Such marking 
under this practice amounts to an acceptance, 
payable next day at the clearing-house. — Hobson 
V. Bennett (1810), 2 Taunt. 388 ; 127 E. H. 1128. 

Antwtaliona : — Consd. BoddinRtoi: i’. Schlenker (183.1), 2 
li. J. K B. 138. Mentd. Moule v. Browne (1838), C) Scott, 
694. 

591. Certified cheque — Crediting customer on 
receipt of — Position of collecting bank.] — The only 
ellecl of a bank upon whom a cheque is drawn 
Cf‘rtifyi?ig it is to show that the drawer has funds 
to meet it. A bank by recidving a cliequo so certi- 


fied by another bank & crediting their customer 
with tiic amount, in the absence of express agree- 
ment, merely receive it for collection, & not as 
purchasers of it. — G aden v , Newfoundland 
Savings B.\nk, fl899] A. O. 281 ; 68 L. J. 3*. C. 
57 ; 80 li. T. 329 ; 15 T. L. R. 228, P. C. 

Annotation : — Befd. Imperial Bank of Canada v. Bank of 
Hamilton, L1903] A. C. 49, P. C. 


Sect. 9.~PAYMENT OF OTHER DOCUMENTS. 

Sub-sect. 1. — Bills of Exchange accepted 
PAYABLE AT A BaNKER’s. 

592. Presentment after banking hours, p— A bill 
accepted, i^ayable at a banker’s, must be pre- 
sented for payment within the usual hanking 
hours ; & proof of presentment afterwards by a 
notary, when a boy came to tho door, & could give 
no answer as to payment, the clerks being gone : — 
Held : riot proof of the dishonour of a bill so as to 
cliarge the drawer. — Parker v, Gordon (18(U)), 
7 East, 385 ; 6 Esp. 41 ; 3 Smith, K. B. 358 ; 103 
E. R. 149. 

Amriointions : — Folld. Elford v. Tood (1813), 1 M. Sc S. 28. 
Refd. Callofirhan v. Aylctt (1810), 2 Camp. 549, N. ; 


PART II. SECT. 8. SUB-SECT. 6. 

r. Private Tiotification out of hours 
orrtifvin^j liawnam — Custom. ] — A (Mistoni 
that a notillcation by one banker to 
another after oflioo bonrs Uiut a ens- 
tomor's note is crood Sc. will bo paid tho 
next day on prt'sentmont is cciulvalont 
to payment, is l>ad. — T oiwn i 
B\nk (1H7H). 1 N. S. W. S. C. R. N. S. 
2(57 - -A US. 

s. Certification of post-dated chc/jues 
hii prc.sideni d: manager — Chapiea dis- 
counted hu drawer — Certifuino bank 
liahie to discouniimj bank for acceptance 
by president tt* nuituiyer .] — Kxchanuio 
Bank ok Canada v. PnoenK/s Bank, 
23 C. L. J. 391.— CAN. 

t. Certification before suspension— 
Disrharyc of drawer.] — Tho payees of a 
clioiino took it to tho bank on which it 
was dra^vn on tho afternoon of tho day 
on which they received it from the 
drawer & pot it marked “ good,” the 
anioimt hciiiK chained to the drawer’s 
account. They thou took it away witlj- 
out domandinK payment. Tho bank on 
tho ovenliu? of tho same day suspended 
payment, & on the follownR day, on 
presentation of tho clio<iiic, payment was 
refused : — Ifeld : the drawer of tiie 
ciic(|uo was discharged from all liability 
th( 0 *oon. — B oyd r. N.vsmitii (1888), 17 
O. R. 10. -CAN. 

u. S. J*. Brtinrllr r. O.stigny 
(1911), Q. R. 21 K. B. 302. ™ CAN. 

w. (Jticjiue deposited with another 

hank — Liability of receiviny bank.] — 
Pltf. had an account with the F. Bank 
wldoh he withdrew by priving defts. a 
cheque, wliich they marked instead of 
demanding the cash. Then defts. gave 
pltf. a pasB-l)ook crediting him with 
amount of the cheque. Defts. drew a 
settlement on the F. Bank for tho 
cheqne Sc some other small accounts, 
wlilch was refused, os the F. Bank liad 
suspended. Defts. then socurod a 
release from pltf. of liis claim against 
them & at the same time took an 
assignment of pltf.’s claim against the 
F. Bank. Pltf. brought an action to sot 
aside tho release, wldoh he alleged was 
obtained by false pretoncea, whereupon 
defts. withdrew the release from tho 
case, hut contended that, as they had 
received no value, they should not 
he made to suffer the loss : — Held : 
defts. accepted the F. Bank as their 
debtor for amount of the cheque, & 
judgment for pltf. — J ohns r. Standard 


Bank (1911), 18 O. W. R. 650 2 

O. W. N. 910.— CAN. 

a. Acceptance of cficques — lilank 
spaces — Duly of hank.\ — A bank, which 
accepts a clio<uio drawn upon it, is not 
bound to till in tho blanks or to stamp 
the cheque in such a way as to obviate 
its heliig raised. Neglect so to dt) does 
not render tho hank liable for an e.veess 
amount paid as a consequence of an 
alteration effected after tho accept4U)C(^ 
of the cheque. — D uquet v. Hanqur 
Nationalr (1914), Q. R. 46 S. C. 131.— 
CAN. 

b. Insolvency of hank — - Debit - 

iny customer <C’ crediting collecting bank — 
Sei-off.\ — On Nov. 15, 1887, the day 
before the suspension of the O. Hank, 

B. , having sutllcieiit funds U> his credit, 
drew a cheque upon It piiyahle to A., 
who (hqioslted same in the D. Bunk, 
& obtained an advanct^ upon it. The 
D. Bank presented it for payment on 
Nov. 17, when the C. B.ank had sus- 
pended payment. On Nov. 23, 1887, 
the C. Bank marked the cheque good, 
debiting B.’s account Sc crediting the 
D. Bank with the amount thcpijof. 
Afterwards, tho liquidators claiming the 
right to set off certain subsequently 
accruing liabilities of B. against the 
clieqnc, tho D. Bank withdirew their 
claim upon it. Subseiiuently, Sc aft-cr 
the first dividend had been paid, A. 
heard of this, & filed a claim on the 
cheque, on Sept. 13, 1888. The master 
allowed tho claim, only subject t-o the 
set-off : — Held : there was no right to 
set-off 08 claimod. Sc that tho allowance 
of tlie claim was ex deJbito justituo. Sc 
not discretionary ; Sc tho fact of tlio 

C. Bank having occ-eptod the cheque, & 
credlt-ed tho amount to the D. Bank, Sc 
charged the amount to B. showed con- 
clusively that at that time the C. Bank 
was not a creditor of B. — Jte Central 
Bank of Canada, Cayley’s Case 
(1889), 17 O. R. 122.— CAN. 

c. SvbseQueid dishonour — 

Rights of holder A — The M. Bank, by its 
manager, accepted cheques drawn on it 
by tlio C. Bank, Sc the latter deposited 
them in tho N. Bank for value received. 
The cheques, on presentation, wore 
refused Sc protested. Sc the N. Bank 
brought action therefor : — Held : tho 
M. Hank could not nffuse its acco])tanee 
thus made, & avos hound to protect Sc 
guarantee tlie C. Bank from all loss 
thereunder, — Banquk Nationalr v. 
City Bank & B vnk of Montreal 
(1873), 17 L. C. J. X97.— CAN, 


d. Unauihorised marking — Payment 
reflated — Cmtotn of bankers.] — Ii., a 
customer of two hanks, presented t wo 
cheques, drawn by himself, & asked for 
the cash from the B. Bank, pi*omiHirig 
to deposit a marked eho(iuo for '-10,(109 
on M. Bank. Later in tho day II, 
present'd his cheque for 10,000 oii 
M. Bank, with “ D ” placed upon i( bv 
!)., tho manager of M. Bank, hut the M. 
Bank lefused to pay tho cheque wlicn 
presented : ■ -//fifd .• (1) tho placing of 
“ I) ” on tho cheque woi? only authority 
of the manager to the ledger k(*cper to 
certify the cheque. Sc this not having 
been lione, the M. Bank was not liable ; 
(2) pltf. should have a new trial on tlio 
point that the initialling of the cheque 
^ 1>. was with tho olijeet of enal)ling 
II. to present same t<j tho D. Bank as 
one which would he aecei)tod by the 
M. Bank Sc so obtaining money which 
was to he deposited to his credit in that 
bank. — SooT'r r. Mrkc'hant.s Bank 
(1911), 17 O. W. R. 849 ; 2 U. W. N. 
514.— CAN. 

e. Cheguc caslted by another 

bank — Payment stopped by drawer — 
LudnWy of drawvr.J — V. drew a cheque, 
dak‘d Juno 9, 190(5, in favour of L on 
deft. hank. Ou June 15 Y. stopped 
payment of the che(iuo. On Oct. 30 
following, R„ a clerk in deft, hank, by 
misn^presentations, got possession of thc^ 
cheque. Sc without authority of deft, 
hank marked it aceeiited with tlu‘ 
acoeptance stamp of dtfft. bank, on 
same day got pltfs. to cash the cheqnei. 
On tho folloAving day he ceased to he 
an employee of deft, hank : --Held : 
pltfs. could not succeed. — NoRTriRUN i-. 
Yurn (1909), 11 W. L. R. 698. — CAN. 

f. Interest after certification.] — Two 
cheques were prosouted ou Aug. 7 & S 
& certified good by the hank, hut not 
paid until Oct. 8 following. Pltf. con- 
tended that ho was entitled to inhTest 
until payment ; — Held. : pltf. had no 
right tn interest after certitication of 
the cheque. — W ilson Hanqur Villr 
Marie (1880), 3 L. N. 71.— CAN. 

g. Holders of certified cheques - - Right 
to inierexit.] — Holders of cheques drawn 
on the bank by customers, acoofittnl or 
certided by the ledger keepers In tho 
ordinary way Sc chargtwl to the cu.s- 
tomers’ aceounfs, will not he eni.itle 1 
to intert^st, unless they have served tho 
demand Sc notie^^ under 3 & 4 Will. 4. 
as in the cose of other ordinary credifDrs. 
— Re. Commbucial Bank of Manitoba, 
Re Olaimh for Intruest on Dbbis 
Proved (1894), 10 Man. L. R. 187.— 
CAN. 
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Sect. 9, Payment o f other documents : Sub ’Seci, 1.] 

(lamiiiou r. SchniolJ (1814), 5 Taimt. 344 ; Garnett v. 

Woodcock (1810), 1 Htark. 475 ; llowe v. YoiinK (1820), 

2 lUi. 391, H. L. ; Trijr^H v. Newiihain (1825), 10 Moore, 

C. P. 249. 

593. . ] — A presentment of a bill of exchange 

at a banker’s after banking hours, when the house 
is shut, is not a sufiicient presentment to charge the 
drawer ; 4fc no inlerence is to be drawn, from the 
circumslanc(‘ of the bill being prestmted by a 
notary, that it had been before duly x>i’Gsented 
within banking iiours. — E lfoud v. Teed (1813), 
1 M. &8. 38 ; 105 E. R. 11. 

Annotations : — Refd. Rowe v. Young (1820), 2 Rli. 391, H. L . ; 

Trlggs V. Nownhaiu (1826), 10 Moore, C. P. 249. 

504 . Person appointed by bank to answer.] — 

A bill payable at a banker’s was presented between 
.seven & eight in the evening, after banking iiours, 
but a person appointed by the banker for that 
purpose returned for answer “ No orders ’* : — 
Held : a .sufficient presentment. — Garnett r. 
Woodcock (1817), 0 M. S. 44 ; 1 Stark. 475 ; 
105 E. R. 11,59. 

Annotations : — Coiisd. Wliitakor v. Punk of England (1835), 

J (^r. M. & It. 744. Refd. Crook v. Jadis (1833), 0 C’. & 1». 

595. Continuing presentment— Dishonour.] 

— Pltf. suo<l defts. for wrongfully di.shonouring his 
hill acceptf^d jiayable at the Bank ot England, it 
ix'ing the course of dealing for the Bank to honour 
sucii bills out of xdtf.’s ass<*ts. Thv l)ill was prt*- 
sented at nine-fifteen a.m. handed back dishon- 
oiii’ed at eleven a.m., at wiiich liour defts. iiad not 
sulficient assets of pltf . to take up the hill. A not her 
presentment, was mad<* in the afternoon, by a not, ary, 
but- aft(ir l)anking hours. A clerk of defts. then 
.answered that there were not suffici(mt assets, 
.although they had tiion in fact- received sufficient 
moneys of i>lif. to pay Uu* bill : — Hold : ( I ) the lull 
Wiis to be considered as continuing in course of 
presentment until eleven a.m., & if (lefts, had had 
tunds available before that- hour, they would have 
been liable for its dishonour ; (2) defts. were not 
hound to pay the bill after banking hours. Scmhle : 
it was the duty of defts. to have informed t he not. ary 
that- they had ivceiv(al as.s(*t.s, & that the bill 
would he p.aid the following day. — Whitaker v. 
Bank of Engiand (1835), 1 Cr. M. & R. 744 ; 1 
Gale, 54 ; 5 Tyr. 2(18 ; 4 J.. J. Ex. 57 ; 149 E. R. 
1280. 

Annotation: — Refd. Hobart.s r. Tucker (1851). 10 Q. H. 560, 

Ex. Ch. 

596. Presentment to banker’s clerks at clearing- 
house.]-* If a bill of exchange is accepted payable 
at A. B. Sc Co.’s who are bankers in the City of 
Liondon, .a presentment of the bill for payment to 
their clerks at the clearing house i.s sufficient. — 
Reynolds v, Cuetti.e (1811), 2 Camp. 590, N. P. 

Annotation Mentd. Mills v. Barber (1836), 1 M. & W. 425. 

597. iS. J\ Hahrih c. Packer (1833), 3 Tyr. ,370, n. 

598. Presentment at acceptor’s private residence — 
Subsequent presentment at bank after due date — 
Refusal of payment.] — A bill drawn by G. on H. was 
addressed to him at bis private resi(iencc. II. ac- 
cepted the bill payahl(> at the C. Bank. Deft, in- 
dorsed the bill. Sc pltf. discounted it. Pltf. did not 

resent- the bill to the bankers wit-hin business 
om’S on the day when it becanu? due, but presented 
it at the private residence of the acceptor as given 
on the face of the bill, hut the house was shut up. 
On the day after the bill became due pltf. presented 
it at the bankei’s*. but it was refused payment on 
the ground that the acceptor had no effects there. 
Sc for this reason the bill would not haA^e been paicl 
if it had been presented on the due date : — Held : 
the bill had not been duly presented for payment as 
against an indorser. — Saul v. Jones (1858), 1 


E. & E. 59 ; 28 L. J. Q. B. 37 ; 32 L. T. O. S. 90 ; 
5 .Jur. N. S. 220 ; 7 W. R. 47 ; 120 E. R. 829. 

Annotaiion .‘—Itetd, Wlrth v. Austin (1876), L. R. 10 0. P. 
689. 

599. Presentment at banker’s sufficient.] — In 

order to charge the draw'er, the hold(*r of a bill ac- 
cei>ted Sc made payable at a banker’s is only bound 
to i)resent it there ; he need not seek t he accej)t or 
else wl lore. — D e Bergareche v. ITllin (1820), 3 
Bing. 470 ; 11 Moore, C. P. 350 , 4 L. J. O. 8. C. P. 
140 ; 130 E. R. 597. 

600. . j — Deft, accepted a bill jiayahle at the 

banking house of W. D. Sc CV^. It was pr(*sented 
thc^re dishonoured : — Held : alt-hougli since 1 & 2 
Geo. 4, (J. 78, such acceptance was g(‘neral, it might 
be declared upon as payable at the bank Sc- pre- 
sented there for x>ayment. — Blake v. Bi<:aijmont 
(1842), 1 Dowl. N. 8. 097 ; 4 Man. & (h 7 ; 4 
8cott, N. R. 017 ; 11 L. J. C. P. 222 ; 134 E. R. 3. 

601. No assets of acceptor at bank — Whether pre- 
sentment to acceptor necessary. ] —A bill of (ex- 
change drawn by W. ux)on J. was aecepted by the 
latter, payable at plt-fs.’ bank. The bill was subst‘- 
(|uently indorsed by W. tx) yilt-fs.. Sc- on the day when 
it becanu* due there were no assets of ,l.’s in th(‘. 
bank. I’ltfs. brought an action as indorsis'S of tin* 
bill against th(> indorsiT : — Held : it was not lu'ces- 
sary to show a presentment of the bill to lln* accep- 
lor. — Bailey^ v. Porter (1845), 14 M. A W. 44 ; 14 
D. J. Ex. 244 ; 153 E. R. 382. 

Annotations : — Mentd. Alien v. EdmuiidHoii (184.S), 2 Kxch. 
719 ; Armut-rong r. Christ iaul (1848), 6 C. R. 087 ; Kverard 
r. WatHon (1853), 22 L. .J. (J. B. 222 ; I’aul r. J«k* 1 (1859), 
4 H. & N. 355, Ex. Ch. ; Maxwell v. Brain (1804). 10 L. T. 
301 ; Bain v. Gregory (1800), 14 W. R. 845. 

602. Acceptance general — ^Action by indorsee 
against acceptor — Whether presentment at bank 
necessary.] — A dtjclaration by the indors<‘e against 
the aceex^tor of a hill alleged that he acc(‘X)ted i(- 
“ payable at C. Sc Go’s., bankers,” hut did not avcM* 
any presentment there : — Held : since 1 A: 2 Goo. 4, 
c. 78, the words did not, according to Iheir legal 
effect , imi)ly that the bill was pfiyable at the bankers’ 
only. Sc the acceptance was general, Sc it- was un- 
necessary to allege presentment at the house of 
those bankers. — Halstead v. 8kf.lton (1843), 5 
Q. B. 8« ; 1 Dav. & Mer. 664 ; 13 L. J. Ex. 177 ; 2 
L. T. O. 8. 228; 7 Jur. 680; 114 E. H. 1180, 
Ex. Oh. 

603. Acceptance qualified — Presentment accord- 
ing to qualification — Duties of holder.] — A bill was 
accepted “ payable at Sir John P. & Co.’s, bonkers, 
I-iondon ” ; — Held: the acceptance was qualified, Sc 
the holder was bound to allege & prove presentment- 
at the banking house of Sir John P. Sc Co. in ord<u* 

charge the acceptor. — Ro’s^’E v. Young (1820). 2 
Bli. 391 ; 2 Brod. & Bing. 165 ; 4 E. R. 372, H. L. 

Annotations : — Distd. Rhodes v. Gent (1821), 6 B. & Aid. 
244. Refd. Gowic V. HalBoll (1821), 4 B. & Aid. 197 ; 
Treacher r. Hinton (1821), 4 B. & Aid. 413; Gibb r. 
Mather (1832), 8 Biug. 214 ; Skelton v. Halstead (1842), 
11 L. J. Q. B. 331 ; Saul v. .loncis (1858), 1 E. & E. 59 ; 
Smith V. Vort-iio (1800), 9 C. B. N. S. 214. Mentd. Smith 
V, Jersey (1821), 3 Bli. 290, H. h. ; tie Dil worth, Ea? p. Lan- 
e-aHtt'r Canal Co. (1831), Mont. 27 ; lie Mayor, Kx p. Whit- 
worth (1841), 2 Mont. D. & De G. 158; Haldane r. 
Johnson (1853), 8 Exch. 689. 

See^ noiv. Bills of Exchange Act, 1882 (c. 61 ), 
s. 19 (2), ro-onacting 1 Sc 2 Geo. 4, c. IH. 

604. Presentment after due date — Indorsees en- 
titled to payment.] — Defts. accepted a bill of ex- 
change “ payable on giving up bill of lading for 
seventy-six bags of clover per Amazon at the Ij. & W. 
Bank.” The bill became due on Mar. 14, but was not 
X)resented for payment. No inquiry was made by 
defts. until Mar. 15, when one of defts. called on 
pltfs., who were indorsees of the bill, Sc asked why 
it had not been presented. The bill being then pre- 
sented to him with the bill of lading annexed, he re- 



Paut IL — Business oe Banking. 227 


fused payment, saying he had entered into a con- 
tract to ship tiio seed to Scotland on that dav, & it 
was tiien t oo late, Tiic bill, witl^ the bill of lading 
anru^xed, was presented on t-iie same day at the 
Ij. ^ W. Bank &; refused payment : — Held : pltfs. 
were entitled to payment on tender of the bill of 
lading <k were not bound to presf*nt tin* bill on t he 
precise date on wliich it biicame <lue. — Smith v. 
Vkutuk (1860), b O. B. N. S. 214 ; 30 B. J. (’. W 
50 : 3 L. T. 583 ; 7 Jur. N. S. 305 ; 0 W. B, 140 ; 
142 K. ii, 81. 

Annotations Refd. Ebawortli i*. Alliuncr Marino In8c<‘. 

(1873), L. R. 8 V, 1‘. 59C; Decroix r. Moyer (1890), 25 

O. H. 1). 343, C. A. 

605. Delay in presentment — Failure of bank —Dis- 
charge of acceptor.] — Deft. aecc‘pted a bill thus : — 
“ JNh'ssrs. C. & M., pay this bill when (jue for T. O.’* 
Tile bill f(‘ll due Jan. 2, 1741, Ai C. tSc M., bankers, 
paid until Jan. 10, when they faibnl. On Jan. 21 
tlie money was demanded of deft.: -Reid: the 
acc.epU)!* was discharged. — Bi.siioP v, (^JilTTY ( 1713), 
2 Stra. 1 1 05 ; 03 K. B. 1123. 

Annotations : — Expld. Eoulon r. (Jouiidry (1811), 13 East., 

4.09. Consd. Uowo r. Vomn? (1820). 2 Uli. 391. H. L. 

Refd. Srbag v. Abitbol (1810), 4 M. & S. 402. 

606. Liability of acceptor. 1 — Deft. ace<‘pted 

ii bill as follows : “ Acc(‘p(ed, payable wlien due a(- 
jMessi*s. I*. A 1 1 .’s, banki'rs, Ix^ndoii.” It was notpr(‘- 
senti'd the re for payni(‘nt wlien due, nor until some 
da> s aft (‘P. No inconvenient* J’e.'^ult ed to the accep- 
tor fi’om the delay to present tlu* bill : — Held : the 
a(;cept-or remained liable. — Huodfn v. (Jknt (1821), 
5 H. Aid. 214 ; 10(1 B. II. 1182. 

607. No presentment - Failure of bank —Liability 
of acceptor, j — The Imlder of bills of (‘xehange, ac- 
<*.e])te(l payable at a banker’s, neglected t-o pr(*sent 
them there when due, A tlio banker, in whose 
hands th<‘ acceptor liad funds, afterwards failed : — 
JInfd : the acceptor was .still liable, the acceptance 
hidng* in law a general acceptance. — Turner r. 
Hayden (1825), 1 B. A C. 1 ; 0 Dow. A By. K. B. 
5; 107 K. K. 050. 

608. Bill alleged to' be lost — Afterwards 

found- Liability of acceptor.] — A. drew a bill ac- 
<;ej)ted by B. f)ayable at his bankers’. W. A Co.. A 
becoming due in Fth., 1813. The bill was nev<*r 
]>i-t‘sente<i for p;iynient, nor was payment demanded 
of B., but in ansvv(*r to a letter written by B. in 
.May or June, 1814, requesting tlu* return of the bill, 
A. informed B. that it had he(*n mislaid. The bill 
was afterwards found. In Nov., 1814, W. A Co. 
l)i*came bkpt., A B. had at Hie time the bill became 
due A up to the time of t he bkpey. a balance in their 
liand.s more* Hian sunicient to pay the bill ; — H(dd : 
Hu* accept-or \vas not- discharged. — S kbao r, 
Abitbol (1810), 4 M. A S. 402 : 105 B. Tl. 905. 

AnnotoHims: — Consd. llowc v. Young (1820), 2 Bli. .391, 

H . L. FoUd. Turner r. Hayden (1825), 6 Man. & Uy. K. H. 5. 

609. Cancellation of acceptor’s signature - By 
mistake ’’—Liability of indorsee.] —Deft, indorsed t-o 
pltf. bills which had been drawn A indorsed to deft. 
Iiy parties in h>arice, but accepted in Bngland p.ay- 
ahle at a bank(*r’s. On presentment for payment the 
banker’s clerk ina-dvertent ly cancelled the accept- 
ances, but inmu*dial4?ly wrote oppo.site l-o them 
“ (’ancell(*d by mistake,” A the bills were returned 
unpaid, the acc(*ptor having no assets. The referee 
in case of need refused to pay in consequence of Hu* 
cancelling. Pltf. returned Hie bills protested to 
di‘ft., whom prior indorsers refused to pay. I)elt. 
cit ed pltf., drawer A indors(-rs before the French Ct., 
which ad.iudged him discharged from liability, on 
the ground that the cancelling of the acceptance 
operated as a suspension' of legal remedies against 
the acceptor; — Held: the French Cts. had mis- 
taken the English law, A deft . was st ill liable for the 
debt in respect of which the bills had been given. — 


Novelli r. Kossi (1831), 2 B. A Ad. 7.57 ; 9 L. J. 
O. S. K. B. 307 ; 109 E. B. 1320. 

A ntwtafions : — Apld. Rolmors v. Dnico (1857). 23 Boav. 145. 

Expld. & Distd. C^ti‘i(|Uo v. Irui’io (1870), L. 11. 4 H. Ij. 

414, II. L. Reid. Warwick v. Rogers (1843), 5 Man. & ii. 

340 ; Baines r. Woodfall (1859), 0 .lur. N. 8. 19; Simp- 
son i’. Fotfo (1863), 1 Horn. & M. 195. Montd. (4odard r. 

Gray (1870), Jj. R. 6 Q. B. i:49. 

610. Orders not to pay ” — Insol- 
vency of acceptor — Liability of bank.]— A. was tlu* 
holder of a foreign bill drawn upon B. in England, 
A accepted by B. payable at- the banking house of 
(?. On the morning when the bill became due D., 
as A.’s banker, delivered the bill to C. O. (acting 
throughout according io the practice of London 
bankers) intending to pay the bill, A having funds 
of B.’s in his hands at the tinu*, caucollcd tlu* 
acceptance by drawing lines ac»*oss B.’.s name, 
without- rendering the acceptance illi*.gibl(?. In the 
course of the day B., finding himself to be insolvent, 
ordered C. not to pay the bill, A wrote thereon 
” Oanc(dl(‘d by mistake — ord(*r.s not to pay,” A 
the hill was returned in tliis state to 1). at the 
clearing-house bofort* the settling liour ; — Held : 

(1) in these circumstances C. was not liable; 

(2) the duty cast upon (). was no more than to take 
due care of the bill. A, if he did not choose to pay it, 
t-o return it uncancelled unless it- had been can- 
celled by mistake*, A in that case to indicate sauio 
by writing on the bill ; (3) 0. did use diu^ care to 
prevt*nt the acceptance* frf)m being defaced. 
Sernhle : a banker who omits to return, or defaces, 
a bill is not in all cases undt*r an obligation to 
pay the amount ; but if he do so wrongfully iu* 
becomes liable to an action on tin* case, if the holdi*r 
has sustained damage by his breach of duty. — 
Warwkuc r. Bookrs (1843), 5 Man. A (1. 340 ; 0 
Scott, N. B. 1 ; 12 B. J. 0. P. 113 ; 134 E. B. .595. 

AmioUiiionA : — Apprvd. ITiuoc r. Oriental Bank Corpn. 

(1878), 3 App. Cas. 325, P. (.!. Mentd. Pollard v. Bank of 

England (187j), L. R. (i Q. B. 623. 

611. Action by bank against acceptor — Proof of 
genuineness of payee’s Indorsement.] —In an action 
by bankers to recover Hie .amount- of a liill of 
exchange accepted by deft, payable at thc*ir house, 
A paid by them after it was indorsed, they are 
bound t-o prove the indorsement by the jiayee. — 
Forster t. Clemknt.s (1809), 2 Camp. 17, N. P. 

Annotation:- Tucker r. IlobcrtK (1849), IS Ij. .j. y. B. 

169. 

612. Payment by bank though funds insufRcient- - 
Applying assets in part payment.] — Defts.. hankers, 
holding in their hands £21 4«. on account of pltf., 
paid a bill of exchange, accepted by pltf.. payable 
at- Hieir banking house, for £42 when it hecaine 
due A was pr(?senU*d to them by the holder. No 
orders t-o pay the acceptance had biH*n given by 
pltf., nor had he countermand* ‘d tlu* authority 
contained in the acc^optance. Subsequently defts. 
honoiirod a cheque for £13 13s., but refusi*d to pay 
another checpic* for £7 11^?. for the residue of the 
money appliiul in payment of the hill. Pltf. sued 
for damages for Hie dishonour of liis eheejue ; — 
Held: defts. had authority to apply the funds of 
pltf, in their haiuis in payment of the ac(*-(*ptance. 
Qu. : whether defts. could recover from pltf. Hie 
dilTereiie** between the amount of tlu* bill A the 
moneys in their hands. — Kymer v, Lavkik (1849), 
18 L.’,T. Q. B. 218 ; uuh nom. Keymkr r. Laurie, 
13 Jur. 420. 

013 , Insolvency ol customer.] — H. 

accepted a bill payable at his bankers’ 1o a larger 
amount than the elTects in their hands, 'riu* bill 
was paid. Afterwards, having committ(‘d an act 
of bkpey., of which Hie bankers had no notice, H. 
paid the bankers £250 for the purpose of reim- 
bursing them. H. became hkpt., A his assignees 
sued to recover the £250 ; — Held : the bankers 

Q 2 
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were not protect/od by 19 Cleo. 2, c. 52, s. 1. Semhle : 
they were merely creditors for money lent or for 
money paid at the request of H. — Holroyd v. 
Wnri’EHEAD (1814), 5 Taunt. 444 ; 1 Marsh. 128 ; 
128 K. K. 702. 

Annoiaiiom : — Mentd. Lazarus v. Cowio (1842), 3 Q. B. 
459 ; Jewell v. Parr (1853), 13 C. B. 909. 

614. Inquiries as to genuineness of indorsements— 
Whether bank entitled to reasonable time.] — 

Semhle : bankers have a right to take a reasonable 
time to make inquiries as to the genuineness of 
indorsements on bills accepted payable at their 
house. — Robarts v. Tucker (1851), 10 Q. B. 500 ; 
20 L. J. Q. B. 270 ; 15 Jur. 987 ; 117 E. R. 994, 
Ex. Ch. 

Annotationa : — Dbtd. Bank of England v. Vagliano. [1891] 
A. C. 107 , 1 1 . L. Mentd. lie North Britinh AuHtralaulan Co. & 
Joint Stock Companies Acts, 1857. Ex p. Swan (1859), 
7 C. B. N. S. 400 ; Woods v. Thiedemann (1862), 1 H. & C. 
478 : Halifax Grdns. v. Wheelwright (1875), L. 11. 10 
Exch. 183 ; Arnold v. Cheque Bank, Arnold v. City Bank 
(1870), 1 C. 1*. B. 578 : Schol field V. Londesborough, fl890] 
A. C. 514, H . L. ; London J oint Stock Bank v. Macniillan & 
Arthur, [19181 A. C. 777, H. L. 

015, ,j — Semhle : bankers, who under- 

take th<‘ duty of paying their customers’ accept- 
ances, cannot do otherwise than pay off hand, & 
as a matter of coui*se, bills pre.sented for payment 
which are duly accepted & I’egular & compltde 
upon the face of them. They cannot defer pay- 
ment until satisfied by inquiry & inve.stigation 
that all the indorsements on tbo bill arc genuine. — 
Bank of England v. Vagliano Brothers, 
[1801] A. O. 107 ; 60 L. .1. Q. B. 145 ; 64 L. T. 
353 ; 30 W. R. 657 ; 7 T. L. R. 333 ; suh nom. 
Vagliano v. Bank of England, 55 J. P. 676, 
H. L. 

AnnoUUions : — Mentd. Bobinsou v. Canadian Padflo Ry. 
Co., [1892] A. C. 481, P. C. ; lie English Bank of the Tlivor 
Plate, Exp. Bank of Brazil, [1893] 2 Cli. 438 ; Re Budgett, 
Cooper i\ Adams, [18941 2 Ch. 557 : Scholflcld v. Londos- 
boroiigli, [1896] A. C. 514, H. L. ; CJutton r, Attenborough, 
(1897 J A. C. 90, IT. L. ; Itiver Thames Conservators r. Smoed, 
Dean, [1897] 2 Q. B. 334, C. A, ; Priest v. Last (1903). 89 
L. T. 33, (’. A. ; Vinden r. Hughes, [1905] 1 K. B. 795 ; 
Lewes Sanitary Steam Laundry Co. v. Barclay & Co. 
(1906), 22 T. L. R. 737 ; Macbeth v. North & South Wales 
Bank, [1908] 1 K. B. 13, C. A. ; North & South Wales 
Bank v. Maclieth, North & South Wales Bank v. Irvine, 
[1908! A. C\ 137, H. 1^. ; Holland v. Manchester & Livor- 
1)001 District Banking Co, (1909), 14 Com. Cas. 241 ; 
Eepitigalla Rubber Estates v. National Bank of India, 
[1909] 2 K. B. 1010 ; Hall r. Hayman, [1912] 2 K. B. 5 ; 
Wimble V. Rosenberg, [1913] 3 K. B. 743, C. A. ; Maclaren 
V. A.-G. for the Province of Quebec, [1914] A. C. 258, 
r. C. ; Sunday r. British & Foreign Marine Insce., [1915] 
2 K. B. 781. C. A. : Mac(’nnnell v. l^ill, [1916] 2 Ch. 67 ; 
R. r. Konnaway (1916), 86 L. J. K. B. 300, C, C. A.; 
Macl^llun r. London Joint Stock Bank, [1917] 2 K. B. 
439, C.. A. ; London Joint Stock Bank v. MacMillan & 
Arthur, [1918] A. C. 777, H. L. 

616. Dishonour by bank — No notice of dis- 
honour to acceptor — Liability of acceptor.] — 

Doff., at Plymouth accented a bill payaido a<^ a 
bank in Tx^ndon. The bill was presented at the 
bank & dishonoured, but no notice of dishonour 
was given to th(» acceptor : — Held: the acceptor 
was liable. — Treacher r. Hinton (1821), 4 B. &; 
Aid. 413 ; 106 E. R. 988. 

Annotation : — Mentd. Edwards v. Dick (1821), 4 B. & Aid. 
212. 

617. Measure of damages.] — Substantial 

damages ntay be recovered against, a banker for 
di.^bonouring an acceptance* of a customer, there 
being sufficient as.sets in bis hands at the time to 
meet if. — Rolin v. Steward (1854), 14 C. B. 595 ; 
23 L. .1. C. P. 148 ; 18 Jur. 536 ; 2 C. L. R. 959 ; 
139 E. R. 245 ; sub nom. Roli.in v. Steward, 
23 L. T. O. S. 114 : 2 W. R. 467. 

Annotationa: — Consd. Prehu v. Royal Bank of Liverpool 
(1870), L. R. 5 Exch. 92 ; Re General South American 
Ck>. (1877), 47 L. J. Ch. 67. Befd. Larios v. Bonany 


y Gurety (1873), L. R. 6 P. C. 346, P. O. ; WaUlsChlorino 

Syndicate v. Americttn Alkali Co. (1901), 17 T. L. R. 656. 

Mentd. Barnett v. Hart (1903), 48 Sol. Jo. 14, C. A. 

618. Payable generally at bank — Dishonoured at 
head office— Paid by branch — Rights of bank.] — 

H., having an account at the head office of a bank, 
accepted a bill payable generally at that bank. 
H. subsequently, A before the bill became due, 
opened an account at a branch bank belonging to 
the same co., but gave no notice to the bank to 
dishonour the bill. The bill, on becoming due, was 
presented at the head office, was refused pay- 
ment for want of funds. The holder then presented 
it at the office of the branch, where it was paid : — • 
Held : the co. were authorised in paying the bill at 
the branch ofTico, though bills made payable at the 
branch bank by H. wore always specially accepted 
payable at the branch office. — Hunt v. Chapman 
(1852), 20 L. T. O. 8. 181. 

Branch banks, generally, see Sect. 1, sub-sect. 3, 
ante. 

619. Death of customer — Notice.] — A.’s bankers, 

for nine or ten y^cars previous to his death, had 
been in the habit of accommodating him with a 
loan of £1,000 upon the security of his promissory 
note, which was renewed every three montlis, tin.* 
bankers upon those occasions discounting the 
note by placing the amount of it to the credit of 
A., as ca«h paid in by him, tVt debiting him on the 
other side with the discount. A. also, about two 
months befon* bis death, accepted, payable* at his 
bankers’, a bill drawn by B. on A. for £467. This 
bill having been paid away by B., was discounted 
by the bankers for a holder who did not indorse it , 
& the bankers were the liolders when the bill 
became due. On the morning the bill became due, 
before the arrival of the post, the bankers, wlio had 
then in their hands £142 of A.’s money, wrot(*. off 
the bill to the debit of A.’s account ; the same day's 
post informing t/bem of A.’s death two da vs before, 
they called u^)on B. to pay, k B. paid them £40 
on account oi the bill, on a representation from 
them that £40 would be wanting to make A.’s 
account right. At this time the last promissory 
note for £1,000, given by A. tx> the bankt*rs, had 
53 days to run, but the bankers imnjediately 
entered that note, as well as the bill of exchange, 
to the debit of A.’s account, allowing on t he other 
side a rebate of discount for the time the note had 
to run. The exors. of A., having, before the 53 
days expired, sued the bankers for the balance in 
their hands at the time of A.’s death: — Held: 
the bankers might set off against the demand of the 
exors. the £467 written off on the bill of exchange, 
hut not the £1,000 on the promissory note. — 
Rogerson V. Ladbroke (1822), 1 Bing. 03 ; 7 
Moore, C. P. 412; 130 E. R. ,39: sub nnni. 

Robinson I-iAdbroke, 1 L. .T. O. 8. C. P. 6. 

620. Bill discounted with & Indorsed by bank — 
Payment by bank to holder as Indorsers — Accep* 
tor’s account overdrawn.]— In an action by the 
customer of a bank against the bankers* to try 
their right to debit him wit h a bill, it appeared tfiat 
pltf. was draw'or of the bill, which was accepted 
payaVilo at the hank. Pltf. discounted the bill 
with the bank k indorsed it to th(*m : they re- 
discounted the bill & indorsed it to tlie rediscounter. 
On the maturity of the bill, it Wcas presented by the 
holder at the bank along with several other hills 
payable there, all of which bore the hank’s indorse- 
ment. The bank paid the amount of (lie whole 
without any indication of whether they paid as 
indorsers or as agents for the acceptor. The ac- 
count of the acceptor of the hill was at this time 
overdrawn ; he stopped payment on that day ; 

on the next, notice of dishonour was given by 
the hank to pltf., k he was debited with the 
amount. It was left to the jury to say whether 
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the bank paid the bill on their own account as 
indorsers, or as agents of the acceptor. Tlio jury- 
found that they paid as indorsers, & t.iio bank had 
a verdict /a ; (1) the question was properly 
left, it being a question of fact whether they 
intended to do so ; (2) the bank had a right t/o pay 
the bill as indorsers, reserving to thernscdves time 
to inquire whether they would honour the bill or 
not ; (3) there was no obligation on them to inform 
the holder in what capacity tiiey jjaid. — Pollard 
V. Ogden (1858), 2 E. & B. 450 ; 22 L. J. Q. B. 
489 ; 21 U T. O. S. 152 18 Jur. 89 1 W. R. 

887 : 118 E. R. 889. 

621. Payment of bill — Subsequent discovery of 
Insolvency of acceptor — Payment not provisional.] 

— ^-The branch barik of defts. at N. di.scounted a 
bill of exciiang(^ drawm by pltfs., customers of the 
branch bank, upon 11. & Co. & accepted by them, 
payable at the bank of L. & Co., also barikeVs at N. 
According to tlie practice; prevailing among bankers 
at N., tin; branch bank, on the moriiing when the 
l)ill became due, took it to L. Co., who marked 
it foi* payment, gave a credit- note, indicating 
that- it, with oth(‘r irioneys, was in order for pay- 
ment would bo paid. About two p.m. on the same 
<lay a clef*k of the branch bank, in accordance with 
th(* j>ractice, took all t-iie choqu(‘.s which had been 
j'cfuMved, drawn on E. Co., t-<jgether with the 
cjv'dit- note, t,o the bank of L. tV- Co. The credit- 
nob' was admitted inl-o the total amount, <S:- a 
e'n<*que upon the branch bank was, in accordance 
with the practice, handc'd by E. A: (Jo. to the clerk, 
for the amount of the balance due to defts. At three 
p.m. th<‘ banks at N. closed to the public, but- it 
the practice for the bankers who kept- accounts 
witli t he branch bank t-o attend at- such bank, before 
it- (inally closed for the day at four p.m., for the 
pm'})os(* of having the day’s accounts investigated, 
<S: of rectifying any mistakes or (;rrors which might 
h«av(‘ arise r; in the coiu'sc; of the day, «fc finding & 
striking tlie final balances between them. When the 
bank of E. tS:- Co. closed at. three o’clock it was ascer- 
tained t-liat 11. A Co. had stopjjed payment, & that 
their balance was not sufTicient to meet the bill. 
Not lire was at once & before four p.m. given to t he 
branrli b.ank that the bill had been paid in error, 
A: they were requested to take it back. Before 
such notice was received, the account of L. & Co. 
bad been debited with the amount in the ac- 
counts of the branch bank : — Held : it not- being 
shown that the giving the cheque was provisional 
•only, & subji;ct to reetificatJon upon going over 

PART II. SECT. 9, SUB-SECT. 2. 

624 i. Notf- payahle at hank — Maker <£• 
payee customers of same bank — Bank 
i'nxiHino payee d’ debiting maker — Pay- 
ment irrevocable,.] — Def(-H. were the 
L.-inkcrs of both pltf. & E. E. havinj? 

%civi-n a note payable to pltf. at dofts.* 
bank, Tiltf., about two weeks before Its 
maturity, left it with defts. for collec- 
tion. & t-o bo T»rot<'stod if not paid. Oil 
the day - of its maturity, the lodper 
ketnier debited E.’s account & credited 
pltf.’s with the amount of the note, & 
f)u pu r. oallirif? at the bank next morn- 
Ini?, ho received his pass-book with an 
<‘Utry ere,ditinp: him with tlm amoinit- <»f 
the note. Subsefineiitly the manairer 
refused to pay pltf. the amount of It. 

E. slated that he always ^rave authority 
to [tay ea'^li particular note, which he 
laid not/ done in the- present ease; ,*sc 
the managfer stated that without such 
authority it was not the custom of the 
bank to pay any note: — Held: pltf. 
was enlill(Ml to recover the amount of 
the note from the bank, as the act of 
the ledprer keeper in ehargrinpr the not-c 
to E.’s account ^ creiilting It to pltf. In 
his account & pass-book amounted to 
a payment of tlie note, & was irre- 
vocable. — N iqhtisoai.k V. (^rrv Bank 
OF Montrkal (1876), 26 C, P, 74, — 

CAN, 


the accounts later in the day, such giving the 
cheque by L. & Co. amount-ed to payment of the 
bill to defts., Ac pltfs. were entitled to have credit 
with them for the amount of the bill. — Pollard v. 
Bank op England (1871). L. R. 0 Q. B. 023 ; 40 
L. .T. q. B. 288 ; 25 L. T. 415 ; 10 W. R. 1168. 

Annotations : — Consd. Deutsche Bank v. Boriro (1895), 73 
L. T. 661), C. A. Mentd. Kitts t?. Atlantic Transport- Co. 
(Il)(i2), IS T. L. R. 730; Taylor r. Mci. Ry. Co., (19061 2 
K. B. 55. 


Hub-sect. 2. — Promissory Notes, etc. 

622. Note indorsed to banker for value — Dis* 
honour for want of assets— Claim by bank against in- 
dorsee — Whether presentment to maker necessary. ] 

— A. made a promissory note payable to B. or order, 
wiili a momoramlum that h(* would pay it at the 
liouse of pltfs., his banki'rs. The note was indorsed 
t-o pltfs. for value, who, finding that they had no 
assets of A. in their liands, treated the note as dis- 
honoured A: su(‘d the indorser —Held : it was not 
ru'cessary to prove an actual demand on A. — 
Haunderson p. Judge (1795), 2 liv. Bl. 509 ; 120 
E. R. 075. 

vl/oiohiO'owN “Distd. Callaifhan r. Aylctf. (IHIO), 2 ('Jamp. 

549, N. i*. ; Pciitmi r. Guundry (IHll), 13 East, -159. Consd. 

Rowe V. Youiur (JH20), 2 Bli. 391, H. L. Apprvd. Bailey 

r. Porter (1845), 14 M. &; W. 44. Reid. Parker v. Gordon 

(1806), 7 East, 385. 

623. Note payable at town — Presentment to 
bankers.] —Deft, madi* a iiroinissory note yiayabh* 
at ti . 1 1 was pi‘(*s(;nt/ed at two banking houses at (.3 ., 
but tb(‘re was no evidence to connect; the maker 
with either ])ank : — Held : a suniciimt pr(*s(*ntment 
to deft. — Hardy v, Woodroofe (1818). 2 Stark. 8E 

Annotation : — Reid. Hino r. Alloly (1833), 4 B. & Ad. 624. 

624. Note payable at particular bank — Present- 
ment at maker’s residence — Whether presentment 
at bank necessai;y.] — The maker of a promissory 
note wrote & signed the words “ payable at the 
Ij. & P. Bank ” across the fa(!e of it. The mak(‘r 
also signed the note in the usual place. The note 
Wfis not prc'sented at the bank for payment, but at- 
the maker’s house : — Held : the note was not made 
payable at a particular place in the body of it 
within Bills of Exchange Act, 1882 (c. 01), s. 87 (1 ), 
At presentment at the bank was unneci'ssary to 
charge an indorser. — Stevenson r. Brown (1902), 
18 T. L. R. 208. 

The usual course of dealing: with country 
otauiuos paid in hy cust,oiiuu*H was cither 
to treat them as bills for collection, & 
to credit the customer witli the amount 
only when the bank was ail vised that 
they had boon paid on r>roscnt.at.ion, or 
to t.reat, them as cosh when paid in, & 
to credit tlio customer’s account with 
the amount ; in the latt-er case the 
charge for exchange was always paid 
by tile cust/orner when iiayiiig In. The 
cheques paid in by pltf. had on all 
previous oc •asioiis been t-reat-iMl as cash 
by defts., & the entries in pltf.’s pass- 
book showed that the cheque in question 
had been so treated. 'The pass-book 
contained a printed notice op follows : 

“ (Jheiiues upon other banks paid in by 
customers to their credit will not be 
tmit-ed as c-asli, nor will tli(*y be tri'atml 
as credit until they are cle/ired " ; — 
Held : t-here Avas sutllciejit evidence to 
justify the jury in finding l-hat. the hank 
lia<l trcsat/iMl the cheque as cash, 8c the 
transaction was fii elTeet in the nature 
of a discount of tJio chcfjue. — Buiucf. v. 
CoiA>NiAL Bank, O. B. E. 116. —N.Z, 

I, Presentment at wrong bank — 

Alteration tty maker.] -PJtf gave a 
promissory note to B., making it pay- 
al)le at deft, bank, wliere he had an 
aee,ount/. He subsequently altered the 
note by writing tlio word “ Royal *• 


h. Note, credited as cash in bank books 
— Imputation of payment.) — Held: (1) 
resp. did not, by the more act of credit- 
ing as casli in its books the amount of 
applt.’s promissory note, when sucli 
note wa«s rec-oived, subject itself to have 
such credit entry imputed as a payment, 
seeing ajiplts.’ default to pay their note 
at maturity, the entry of such credit & 
re-charge at maturity being a more 
book-keeping operation ; (2) in view 

of the legal linputation whicii had to be 
made of the sum paid in discharge of the 
customer’s note & of the other suras 
credltt»d in the account, the debt sued 
f»)r must bo held to have been paid — 
(hlATK r. MArFARLANK 8c Co. (1911), 18 
R. do J. 88.— -CAN. 

k. Dishonour of note — Practice to 
treat uncleared chegues as cash — Knlrics 
in pass-book.) —In an action to recover 
tlarrmges for the ilishonour of a promis- 
sory note, it was proved that on the 
day on wliich the note was dishonoured 
pltf. had paid In to his credit a cheque 
drawn on a country hank, at the same 
t-lrno paying the chanro for exchange, 
that he afterwards asked tlui Ldicr of 
the bank the amount standing to his 
credit, 8c that a credit-slip was then 
handed to liiiii sliowiiig a credit balance 
sufficient to cover the promissory note, 
8c including the amount of the cheque. 
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Sect 10.] 

625. Cancelling maker’s signature — Note returned 
dishonoured — “Cancelled In error.”] — The more 
fact of cancelling the signature of the makers of a 
dishonoured promissory note writing “ paid ” on 
the note, coiTected before the note is sent back to 
pltfs. by a memorandum thereon “ cancelled in 
error,” cannot be effectual to charge a bank with 
tiie receipt of the money, 

A promissory note was returned dishonoured to 
pltfs., th(^ amount thereof having been transmitted 
by transfer drafts & entries in the bank’s books, 
from the branch where same was made payable to 
the brancli when; pltfs. paid same in, sucli transfer 
tS: entri(‘s not being communicated to pltfs. : — 
Ileld : the bank could not be charged with the 
receipt of the money. — P rincuc r. Oriental Bank 
CORPN. (1878). :i App. Oas. 325 : 47 L. J. P. C. 12 ; 
38 L. T. 41 ; 20 W. U. 513, P. C. 

Amwtations : — Distd. }iank of Africa r. (■oBuiial Government 
(1888), 13 App. Cu8. 21.'), P. G. Refd. Fielding v. Carry, 
[1898J 1 Q. B. 2B8, C. A.; Sinclair v. liroiifrJiam, [1914] 
A. C. 398, n. L. Men d. IL r. Lovltt, [1912] A. C. 212, 
P. C. 

626. Order to bank for payment to third party — 

Countermand before appropriation — Payment after 
countermand.] — I’ltf. directed defts., his bankers, 
to hold a sum of money from his private account at 
the disposal of 8., & the bankers accepted the order ; 
pltf. countermanded it behjre any actual approju’ia- 
tion or payment made : — Held : such order was 
revocable, & defts. having ])aid the money to 8. 
aft(‘r sxich countennand were liable to pltf. in an 
action for monev had & received, (Iibson v, 
Minet (1824), 2 Bing. 7 ; 9 Moor(‘, C. J’. 31 ; 2 
L. ,T. O. S. ( !. |>. : 130 K. B. 200. 

Annotation : — Refd. Rodick v. Gandell (1852), 1 Dc G. M. & 
G. 703. L.C. 

627. Post-dated unstamped drafts — Payable to 
bearer "Stamp Act, 1815 (c. 184), s. 13.] — M. & 

others bound themselves by bond, jointly A 
severally, to pay to the Bank of Scotland sucli sums 
as should be drawn out by ISf., or be due from him, 
on a cash credit opened by the bank, in his name, k 
the certificati* of the bank accountant was to be h(*ld 
suffici(‘nt to ascertain the balance due, A to warrant 
execution of law for such balance, not e\C(*eding 
i‘5,000, against th<* obligors. M. drew on the bank 
by orders, written on unstamped paper, payabl<» to 
bearer, A: though the drafts purported to be issued 
in the town where the batik was situated, they were 
in fact draxxTi <\: issued at a place more t han t en miles 
distant, ^ were also post-dated, the bank agent 
knew that, t lu'y were wrongly dat ed in point of place 
A. time. ]\I., having become insolvent , was found to 
owe to the bank on the cash credit account up- 
wards of £4,000, as certified by the bank accoun- 
tant, A for that debt the baiik put the bond in suit 
against, his co-obligors : — Jlcld : no obligation 
arose on the bond to pay any balance alleged t o be 
due on drafts so <lrawn A issued, contrary to the 
above sect.-- 8wan r. Blair (183.5), 3 CL A Fin. 


(110; suh notn, 8wan v. Bank of Scotland, 10 
Bli. N. 8. 027 ; 2 Mont. A A. 050 ; 0 E. B. 1500, 
H. L. 


Sect. 10.— FORGED OR ALTERED CHEQUES. 


628. Precautions against forgery — Duties of cus- 
tomer. ] — It is the duty of a customer of a bank in 
issuing mandates to the bank to take reasonable 
care so as not k> mislead the bank ; but, beyond t he 
care which must be taken in or immediately (con- 
nected witli the transaction itself, there is no duty 
on the pai*t of the customer to take precautions in 
the g(meral course of carrying on his business to 
prevent forgeries on the part of his servants. — 
Kepitigalla Rubber Estates, Ltd. ik National 
Bank of India, Ltd., [1903] 2 K. B. 1010; 78 
L. J. K. B. 9tl4 ; 100 L. T. 516 ; 25 T. L. R. 402 ; 
.53 8ol. Jo. 377 ; 14 Com. Cas. 116 ; 16 Mans. 234. 


Annotations : — Consd. VV'alkor v. MaucticRtor A Liverpool 
District Baiikinif Oo. (19i3), 108 L. T. 728. Refd. Mac- 
Millan V. London .loint Stock Bank. I19i71 1 K. B. 3(53 ; 
Lomion Joint Stock Bank r. Macmillan & Artliur, [19181 
A. G. 777, H. Ji. Mentd. Morison v. London County A 
Westminster Bank (1913), 18 (^om. Cas. 137. 

029. — .]— A custouKT of a bank ow4's a 

duty to the bank in drawing a chc(]^ue to take reason- 
abF A ordinary precautions against forg(*ry, A if 
as the natural A direct rcvsult of th(‘ neglect of those 
precautions, tli<^ amount of the c]u‘(|ue is increased 
by forgery, the customer must be.ar the loss as 
between himself A the banker. — London Joint 
Stock Bank ??. Macmillan A Artiittr, [1918] 
A. 777 ; 119 L. T. 387 t 34 T. L. R. .599 ; (52 
Sol. ,To. 650, II. L. 

630. What amounts to forgery — Erasure of cross- 
ing.] — The crossing, tliougli made by the drawer 
himself, forms no part of Uu‘ cheque itself, A its 
erasur(‘ does not amount to a forg(Ty. — -S immons r. 
Taylor (1858), 4 0. B. N. 8. 4(53 27 L. .1. (L I*. 

248 ; 4 Jur. N. 8. 412 ; 6 \V. B. 548 ; 140 E. R. 
1165, Ex. Ch. 

Annotations : — Expld. SulTell r. Bank of Enplnnd (1882), 9 
Q. B. D. 5.55, G. A. Refd. Smith r. Union Bank of London 
(1875), 1 Q. B. D. 31, G. A. 


631. 


Signature “per pro.” — Signature out- 


side A in fraud of authority, j- A cIktpk* signed “ 

Lyaperson liavingautborit-y sotosign clieqn(\s 
Im* spe(4fi(‘d purpose's is not a forgery within b’oi- 
gery Act, 18(51 (c. 08), s. 24, because* it is drawn (or 
purpose's outside’! A in fraud oi the authe^rity. - 
Mouison V . London (k>CNTY A Westminsti-:k 
Bank, l/ro., [1011] 3 K. B. 35(5; 83 L. .1. K. B. 
1202; 111 L. T. Ill ; 30 T. T.. K. 481 ; .58 Sol. .lo. 
4.53; 19 Com. (’as. 273, A. 


Annotations : — Mentd. Grumplin v. London .loinl. Slock 
Jiaiik (1913), 109 L. T. 850 ; .lolm r. Dodwcll. [1918] 
A. C. 5(53, J». G. 


632 . Payment on forged cheques — Loss sustained 
by bank — Right to rank as creditors.]-- A. forge'd 
the name of S. to a cJp'epie for .£550, A obtained t he 
money from tlie bankers, lie was subseqne'utly 
apprehended for another felony, A indictments for 


l)oforo the worel.4 “ Bank of A.,” thiiH 
making it payaitlc at the Royal Hank of 
A. The alteration waH not noticed by 
the person into whose hands it. came. 
& the not<i was prcHentcd at deft. I>ank. 
Deft, bank did not notice the altera- 
tion, & as idtf.’s account was much less 
t han Urn amount, of ttie note, the words 
“ N. P. F.” wore written on the liack of 
the note*. Pltf. sued defts. for libel : — 
Held : the statement, was made 
fide Sc in the ordinary eonrse of hnsint^ss 
& was privileged. — llirssKY r. Bank of 
Austrauahia (1889). 15 V. L. R. 9. — 
AUS. 

m. Pairmeni on draft — Assignment 
notices thereof.] — 8. was entitled to a 


legacy under t.he will of a person 
deceased, who at the time of his deat.h 
was domiciled in India. In considera- 
tion of cert.aln advances ho assigne'd thei 
legacy to W. & appointed W. his 
attorney to indorso any hank draft 
which might he forwartled in payment 
of the legacy. Notice of the assignment 
was given to defts., hut they diM'llned 
to re^cord or notice the int.imation given 
by W. Defts. some* time afterwards 
reex'ived notice from S. cantirmlng them 
against paying any draft which might 
come to their hands for his use to any 
person hut hiniHelf. Defts. subse- 
quently reH:*eivcd from India a bank 
draft for S., hut it was uccompaniod by 
iiistriudlons that it was to ho paid over 


only upon Ills re'ceipt, A on his signing 
eert/ain vonchers A acknowledgments 
wliieh wore inclosed. Defts. agreed to 
honour the draft, & they placed the 
proceeds to t.lie credit of S. upi)n liis 
signing t.he vonchers Sc. documents wiiich 
had been forw'ardc'd from India. After 
tlie draft had been passed to the credit 
of 8., A he had operated upon It, defts. 
received notice that W. had assigned 
Ills elaiiriH to pltf. Defts. had luiver 
recognised, nor had tliey at, any t.lmo 
agreed to riHJOgniw^, tdt.hi^r W. or pltf. 
as the owner of tlie draft. Upon these 
facts in action for the wrongful eon ver- 
sion of the draft : — Held : defts. not 
liable. — Gohen v. Bank of New Zea- 
nANij, Mae. 620. — N.Z. 
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both felonies were preferred against him at the next 
assizes. To the first (not pltfs.’) he pleaded 
“ guilty,” to pltfs.’ indictment, ” not guilty.” He 
was sent/onced on the first to four years’ penal servi- 
tude. The second was not tried, but ordered to 
stand over, the ends of justice, in the words of the 
judge, having been satisfied. Previously to the 
sentence A. had executed an assignment of all his 
real & personal estate for the benefit of his creditors 
to S., whose name he had so forged. Tiie bankers 
claimed to rank under this deed of assignment as 
creditors for the money of which they had been so 
defrauded : — Held : the money so obtained was a 
debt due to the bankers, who were entitled to come 
in under the deed of assignment- & rank as creditors. 
— Dudley A West Bromwich Ranking Co. r. 
SerrTlJO (IStiO). 1 John. & H. 14 ; 2 L. T. 47 ; 8 
W. R. 251 ; 70 K. R. 012. 

^‘Irnwtationfi : — Mentd. Cliowrie v. (1862), Heav. 

:iiil ; Re Shepherd, Ex p. Hall (1879), 10 Ch. 1). 667. C. A. 

633. Liability of bank.] — C. Co. received a 

Joan proposal forwarded rccomiiKuided by IT., 
their country agent, purporting to come from K., a 
farmer. If. forg(‘d all the usual documents A signa- 
tures, filled u]i llie forms, A requested the money 
to b(* sent by letter to him for K. <V». then paid 
the loan, being tll.27, into the R. Rank, for which 
tln^y got an order or letter of cn'dil, on the R. 
brancii bank, ” to honour the drafts of K.,” A sent 
same t-o H. to hand to K. H. kept, the order. A- 
forged K.’s indoi's(‘rn<‘nt ; Ac being known as (he 
eo.'s agerd., got- the money on a repr(\sentation +hat 
K. was a cli(‘nt wlio sent lum for tin* money. H. 
then abscondisl i -llcld : tlie bank were liable to 
r<‘pay tin* money to Co., though the fraud was 
that of If., their own agent, for it was tlie ordinary 
case of a i)ank«‘r jiaying on a forged clnspie of a 
customer, t/Iie hdter of credit b(‘ing merely the 
mncliiiKTy for tin* clieque. —Rritish Linen Co. v. 
(’xledonIan Tnsttrance Co. (1861), /( ^Nlacq. 107 ; 
4 L. T. 102 ; 7 Jur. N. S. .587 ; 9 W. R. 581, H. L. 


Annoi'Cdiowi : — Refd. ConflanH Quarry Co. v. Parker (1867), 

L. R. H C. 1*. 1 ; London Joint Stock Bank v. Macmillan & 

Arthur, 11918] A. C. 777. H. L. 

634. Customer silent at bank’s request. 1 

— Certain entries were debited b> a bank to their 
customer in respect of cheques forged by one of the 
bank’s servants. The customer was flret informed 
thereof by the accredited agent of the bank who re- 
quested his silence, &; tlie customer in complying 
with tliat request acted honestly & with a view to 
what he believed to be the bank’s interest : — Held: 
the silence of the customer was not a legal wrong t-o 
the bank, ifc h(^ was not (^stopped from relying on 
the forgery. — Ogilvie v. West Australian AIor'p 
GAGE & Agency Corpn., Ltd., [1896] A. C. 
257 ; 65 li. .T. P. C. 46 ; 74 L. T. 201 ; 12 T. L. R. 
281, P. C. 

635. Negligence of customer.] — The 

directors of alimi(-ed co. (three in number) appointed 
the son of t-ho chairmfvn as secretary of the co. Foiii* 
years previously the son had, to his father’s know- 
ledge, committed a forgery, but since that time the 
son had apparently lived a blameless life. Neither 
of the othf‘r t wo directors knew of the forgery com- 
mitted four years previously. The secretary liad 
tlie custody of the eo.’s clieqiie-book Sd bank pass- 
book, I'c the directors, who reposed confidence in 
him, did not r(‘quire the production of the cheque- 
book for inspection at their meetings. The secre- 
tary forged (he signature of one of the directors on 
a number of cheques purporting to he drawn on 
beJialf of the co., obtained payment thereof from 
the eo.’s bankers. In an a(!t.ion by the co. against 
the bank t o recover the amounts paid on such forged 
chequ(*s : — Ilehl : there liad been no such negli- 
gence on the part of the co. as to estop them from 
recovering. — Lewes Sanitary Steam Ijaundry 
Co., Ltd. v. Barclay & Co., Ltd. (1906), 95 L. T. 
444 ; 22 T. L. R. 737 ; 11 Com. Cas. 255. 

AnntyitUions : — Consd. Loudon Joint Stock Bank v. Mac- 
millan Sc Arthur. [J9I8] A. O. 777, H. L. Refd. Kopiti 
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633 i. Pui/ineut on forged 
JAnhilHy of havlc.\ — I’ayincnt on a 
forprud choque is not Icpral payment; if 
Hu; banker i)ayH a fors:<ul cheque, the 
loss will J)c his own.- -Oim & HAunKU r. 
Cnion Bank of Scotlanp (IS51), 17 
Diinl (CL of ScHS.) 21. -SCOT. 

633ii. — ^.1 -Pltf.’s money was 

drawn ont by means of forpfe.d ebeques 
by some person or ptM’sons unknown, the 
siiniatim'S beinp: so perfect tliut the 
difTeivnee could lianlly he discovere*! ; — 
Held : tljo l)unk must pay. — W enuam 
r. BANgur- uu PKiri’EE (1865), I Jj. C. 
L. J. 30.— CAN. 

636 i. Negligcnre. of cus- 

tomer .] — When a hanker makes a pay- 
inont on a forpfod ehe<jue, he eannot make 
tlie ensloincr liahlo, exeept on the 
prround of negliprence imputable to tlu; 
customer. — lliiAtnvAN D\s r. Ckeet 
(1904), I. L. II. 31 Calc. 249.— IND. 

636 ii. -.1 -If a party 

having an account «.t. a banker’s Is not 
in the habit of locking up his che(|uc- 
hook, with the result that a person In 
his ostahlishment ahstrae-ts from it a 
blank eliequc, forges his name to it, & 
thereby obtains money from the hanker, 
the omission to look up tlie cheque - 
l>ook cannot he relied uiuui as a defence* 
to an action for recovory of the ainoiint 
obtained bv the forgery. — Bank ok 
IUEJ.AND r. EVANH* CUAUITIES TRUSTEES 
(1852). 3 I. C. L. R. 280, 316.— IR. 

636 iii. Negligence of rus- 

tomeys agent.] — Pltfs.’ valuator, H., filled 
in the blanks in an application for a Joan 
on stat-oinents of S., wJio forged tJie 
names of ,1. H. & I. B. as appets., A. 
although H. liad never soon tiic property 
or appets., he certified a valuation to 


pltfs., who ucecpicd the loan, & signed 
liis name as a witness of the signaturtvs 
of aimots. f’hequcs in payment thereof 
to tile order the supposed borrowers 
were obtained by S., who forged the 
naiiu's of the payees, indorsed liis own 
iiume, & r<*eeived payment of the 
<;lu‘que.s, whieli wen* drawn upon dofts. 
through oilier hanks, who presented 
t.lu'iii to defts. & received payment in 
good faith. The fraiul was not. dis- 
cov(Ted for senu* time, during wliieh the 
<;he(|ueH were returned to pltfs. at. t.lu* 
end of the montli as paid, & the usual 
ui'kiiowledgnumt of tlie eorrectness of 
the account was duly signed '.—Held : 
pltfs. not estopped from rec'ovcring the 
amount paid on tlic forged indorse- 
ments from ilefts. by tlieir agent’s 
negligenoe. as it did not occur in the 
transaction itself, & was not t.he proxi- 
mate cause of their loss. — AoRiruL- 
TURAL S/VVlNdH & LOAN A.SSOCN. %\ 
Feueuae Bank (1881), 6 A. K. 192, — 
CAN. 

636 iv. Acknowledgment of 

eorreefuess of accounts — Estoppel .] — A 
ehu’k in a Govt, department, whose duty 
was to examine & check its accounts 
with the M. Bank, forged departmental 
cheques S(. d(;po8ited them to his credit 
ill other lianks. Tlic forgeries were not 
discovered until some months after the 
cheques had heeii paid by tlie drawee 
to the several other hanks, on presenta- 
tion, & charged against the Ree<dver- 
Genoral. None of the clicquos woi*e 
marked wftJi the drawee’s aceeptanc<* 
before payment. In the meantime tJie 
accoimtant of the departimait, being 
deceived by false returns of eJiecking 
by the 'derk. aeknowlodgod tJie eorreet- 
noHH (»f t he statements of the aocoimt as 
fiiniishotl by the bank where it was 
kept. In an action by the Crm\ii to 
recover tlie amount so paid upon the 


( foiled cheques & charged against the 
Receiver-General : — Held : the hank 

was liable, & tiie ( Jrowii was not estopped 
from sotting up the forgery. 

Deft, hank made claims Jigainst tlie 
other banks, as third parties, as in- 
dorsers or as having I’ceeivod money 
paid by mistake, for the ndmhursement 
of the several amoniil.s so paid to them, 
respectively :—lleld : t.iie drawee couhl 
not recover. — B vnk of Montreal v. R. 
(1907), 38 y. C. R. 25S. -CAN. 

636 V. .1 — A 

clieque, luirporting to he drawn by pltf. 
upon (lefts., Avas paid & eiuirged to pltf.’s 
account. IMtf. asserted liwil. the signa- 
ture of t.he cliequt; was a forgery, it 
sued for the amount of it. Before 
('omplaining to defts. a])out the cheque, 
pltf. signed defts.’ vouebtT hook, con- 
firming the stateinont of his account 
with the cheque cliarged against it, hut 
he did so before examining the e.heque : 
— Held : the onus was on ilefts. to prove 
the signatun* to thi; cheque or to prove 
their defences of estopiiel Sc staLsi 
aceonnt, &, not having diseharged that 
onuSf iiltf. entitled to recover. — Woos- 
NAM r . Mkri'hanth Bank (1911), 17 
W. L. K. 40.— CAN. 

635 vi. .1— Aoui- 

oui.TtrRAL Saa'INies iSf Loan Assocn. r. 
Federal Bank (I881), 6 A. R. 192. — 

CAN. 

p. Collertion of forged cheque — Rond 
fide receipt of jtaynient — ( Udleeting bank 
not Ji(ihU\\~~A clerk of a custonwr 
of the R. Bank, presented there a 
crossed cheque drawn in ’s favour 
by D. on ( he (’. Bank S: Indorsed by J\ 
D. Avas not. a eiistomtu* of the R. Hank. 
The It. Ifank cashed the cheque, A 
thcrcaftAW prosent^'d it to the C. Bank, 
who paid the money. Ton days after, 
the C. Bunk discovered D.’s signature 
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f alla Rubber Estates v. National Bank of India, 11909] 
K. B. 1010; Macmillan v. London Joint Stock Bank, 
[1917] 1 K. B. 303. 

636. . ] — The secretary of a limited 

CO. had tlie custody of the co.’s cheques & pass- 
books. It was the practice of the co. when cheques 
were drawn to have them signed by two directors & 
the secretarj^ & at Uie same time to enter the 
amount of the cheque in a book called the ‘ ‘ dnance 
book,” which was initialled by each signing director. 
Tiie secretary drew several cheques, which were 
actually signed, duly entered in the finance book & 
initialled by one director, but the signature by the 
other director was forged by means of an india- 
rubber stamp kept by the cashier, & his initials in 
the finance book were also forged. The drawing of 
the cheques was confirmed at a directors’ meeting, 
iSc a certificate of the credit, balance at the bank was 
produced by the secretary, but the paid cheques <fc 
pass-book were not produced : — Held : there was 
no such neglig(*nce proved as W(»uld estop tlie co. 
from recovtTing the amounts paid on such forged 
cheques. — Kkiutioalla Kubber Estates, Ltd. v. 
National Bank of India, Ltd., [1909] 2 K. B. 
1010; 78 L. .T. K. B. 964; 100 L. T. 516; 25 
T. L. 11. 402 ; 53 Sol. Jo. 377 ; 14 Com. Cas. 1 16 ; 
16 Mans. 234. 

Avnofations : — Folld. Walker v. ManclicHter & Liverpool 
District Baiikiug Co. (1913). 108 L. T. 728. Refd. Morisou 
V. Loiiilou County & VVefitminster Bank (1013). 18 (Jom. 
(Jafl. 137 ; Macmillan r. London Joint Slock Bunk, [19171 
1 K. B. 303 ; London Joint f8tock Bank r. Macinilluu & 
Arthur, [1918] A. C. 777, H. L. 

637 . Debited in pass-book — Book re- 

turned unexamined.] — The fact that the customer 
of a bank does not examine his pass-book, when it is 
periodically relumed to him, does not preclude him 
from recov<'rir)g from tlie bank amounts paid in 
respect of cheques, the signatui’os to which were 
forged, although such chcjques were debited to his 
account in the pass-book. — Walkior Man- 

chester &; Liveri*ool District Banking Co., 
Ltd. (1913), 108 L. T. 728 ; 29 T. L. K. 492 ; 57 
Hoi. Jo. 478. 

638. Payment to holder in due course — Right of 
bank to recover.] — Semhie : a banker paying a 
forged cheque to an innocent holder for value can- 
not recover back its amount. — Himm v. Anglo- 
American Telegraph Co., Anglo-American 
Telegraph (^o. r. Hplirlino (1879), 5 Q. B. D. 188 ; 
revsd. witliout reference to this point, 5 Q. B. D. 
196, C. A. 

AnnotalionJt : — Mentd. Smith v. Reynolds (1891), 8 T. L. R. 
137 ; Tomkinson v. Balkis Consolidated (’o., [1891] 2 
Q. B. 614, C. A. : Ivin«:«ton-upon-Hull Corpn. r. Harding, 
[1892] 2 Q. B. 494, C. A. ; Balkis Consolidated Co. r. 
Tomkinson, [J893j A. C. 396, H. L. ; Fo.stcr v. Tyne 


Pontoon & Dry Docks Co. (1893), 63 L. J. Q. B. 50 ; 
Dixon V. Kennaway, [1900] 1 Ch. 833 ; Sheffield Corpn. 
V. Barclay, [1903] 1 K. B. 1 ; Ruben t>. Groat l44ngall 
Consolidated. [1904] 1 K. B. 650 : Bank of England v. 
Chitler, [1908] 2 K. B. 208, C. A. ; Platt v. Rowe & Mitchell 
(C. M.) (1909), 26 T. L. R. 49. 

639 . .] — Sernhle: as against a holder in 

due coume a banker paying a forged cheque cannot 
afterwards recover back the money. — Hart v. 
Fronting & Bolivia South American Gold 
Mining Co., Ltd. (1870), L. R. 6 Exch. Ill ; 39 
L. J. Ex. 93 ; 22 L. T. 30. 

Anrwtatiom : — Mentd. R. v. Shropshire Union By. & Canal 
Co. (1873), L. R. 8 Q. B. 420, Ex. Ch. ; 81min r. Anglo- 
American Telegraph Co., Anglo-American Telegraph Co. 
V. Hpurling (1879), 5 Q. B. 1).‘ 188, C. A. ; Waterhouse v. 
L. & 8. W. Ry. Co. (1879), 41 L. T. ,553 ; R. v. Chamwood 
Forest Ky. Co. (1884), 1 T. L. R. 161 ; Low v. Bouverie, 
118911 3 Ch. 82, C. A.; Balkis Consolidated Co. v. 
Tomkinson, [1893] A. C. 396, H. L. ; Hhotlield Corpn. v. 
Barclay, [1903] 1 K. B. 1. 

640. Alteration of amount — Payment of increased 

sum by bank — Cheque negligently drawn — Rights of 
bank.] — A customer of a banker delivered to his 
wife certain printed cheques signed by himself, but 
with blanks lor the sums, requesting his wife to fill 
t he blanks up according to the exigency of his busi- 
ne.ss. She caused one to be filled up with the words 
“fifty pounds two shillings,” the “ fifty ” being com- 
menced with a .small Jetter, tV: placed in the middle 
of a line, & the figures £50 2ft. were placed at a con- 
siderable distance* from the printed £. In this stat e 
she di'livered the cheque to her husband’s clerk to 
receive the amount, whereupon he inserted at. the 
beginning of th(*lino in which the word “ fifty ” was 
written the words “ three hundred &: the figure .3 
between the £ cS: the 50. 3310 bankers having paid 

the £350 2s. : —Held : tli(‘ loss must fall on the cus- 
tomer, as pltf. was guihy of negJigenee, & the 
bankers, who could have no means of detecting the 
fraud, wen* not liable to r(‘pay to pltf, the sum so 
fraudulently^ obtained. — YounVi v. Grote (1827), 4 
Bing. 253 ; 12 Moore, C. P. 484 ; 5 L. J. O. 8. 0. P. 
165 ; 130 E. IL 764. 

Annotalinns : — CODSd. Roharts r. Tucker (1851), 16 Q. B. 
.560, Ex. Ch. ; Barker i*. Sterm^ (18.54), 9 Kxch. 684. 
Expld. Orrr. Unioji Bank nf Scotland (1854), 1 Macq. 513, 
n. L. Distd. Bank of Ireland v. Evans’ Trust oes (1855), 
5 H. L. Cas. 389, H. L. Consd. Staple of England v. 
Hank of England (1855), 21 Q. B. D. 160, C. A. ; lie 
North British Aiistrnlnsian Co., Ex p. Swan (1859), 7 
C. B. N. S. 400 ; Taylor v. (3(,. Indian P(*ninsuiar Ry. Co. 
(1859), 28 L. J. Ch. 285. Apprvd. but N.F. Foster r. 
Green (1862), 7 H. & N. 881. CODsd. Swan r. North 
British Australasian (>>. (1863). 2 H. & C. 175. Ex. CJi. ; 
Foster r. Maekinnon (1869), 38 L. J. C. 1*. .310. Distd. 
Soci6t6 GeTi(irale r. Mtdmijolitan Bank (1873), 27 L, T. 
849. Consd. Halifax Grdns. v. Whochvright (1875), L. R. 
10 Exeh. 183. Distd. Johnson v. Credit Lyonnais Co. 
(1877), 3 C. P. D. 32, C. A. ; Baxendale r. Bennett (1878), 

3 Q. B. D. 525, C. A. Apprvd. SUude of England v. Bank 
of England (1887), 56 L. T. 665. Consd. Bank of England 
V. Vagliano, [1891] A. C. 107, H. L. Young v. Qrote must 


A P.’s indorsation to be forgeries: — 
Held : tlie R. Bank had acted merely 
as agent for getting the inontsy for P., 
& were not liable, not being lurratus & 
no mala fldes b(‘iijg alleged. — (.-'lydes- 
DAT.K BANKINO Co. V. IlOYAL HANK OE 
S('OTLAND (1876), 13 Sc. L. R. 367. — 
SCOT. 

q. Property in forged cheque.] -- A 
cheque, payal>le to pllT., or order, was 
iriaifcd to pltf.’s address, but he did not 
reeeivc it. A few days aft^^rwards a 
yoimg man, whom pltf. had previously 
dismissed from his employ, brought the 
ciioque. with pltf.’s uatne indorsed on 
it. without authority, to the l)ank, 
drew the money. Pltf.’s attorney 
^vrote to dcft4^. demanding the money, 
hut not the cheque, & defts.’ attorney 
replied that- if pltf. would write a letter 
to th«^ i)ank declaring the indorsement a 
forgery, & stating that he would be 
prepared to give evidence if required, 
the amoimt would be paid. Pltf.’s 
attorney then waote to defts.’ attorney, 
asking that defts. would pay or restore 


the cheque. Tlie cheque was handed 
by the bank to pltf. on condition tliat 
he would return it, wiiich he did, hut 
it was not delivered to him as his own 
property : — Ueld : the demand to pay 
or return the cheque was a sutfieiont 
demand of tlie ciieque, but pltf. bad no 
sucJi property In the clioque &: no such 
possession of it as would entitle him to 
maintain an action for conversion, &, 
even if he tiad, defts.’ refusal ivas not 
such an alisolute refusal as to constitute 
a eon version. — ^Annand r. Meiicitants 
Bank (1878), 3 K. & C. 329.— -CAN, 

r. -.Smith v. Thapkrh’ Bank 

OF Canada (1906), 7 O. W. U. 791. — 
CAN. 

640 i. Alteration of amount, date, d’ 
name of payee— Reeei pi of paynte.nt by 
collecting bank — Liability to refund .] — 
A cheque for S6, drawn on pltfs., w’as 
fraudulently altered by changing the 
date & the name of the payee, A: by 
raising the amount to $1,000, Pltfs. 
refused payment for want of idontitica- 


tion of the person who presented It. 
Defts., without requiring identifleation, 
advanced $25 in cash to the forger on 
the forged cheque, placed the balance, 
S975, to Ids credit in a deposit account, 
endorsed it, Sc received the full amount 
of 31,000 from pltfs. After receipt of 
snob amount, defts, paid the further 
sum of $800 to the loiger out of the 
amount so placed to the credit of his 
deposit account. The fi*aud was dis- 
covered a feiv days later &, on refusal 
to refund the money received, an a<*[-ion 
was brought to recover it back from 
defts. as indorsers or as having niceived 
money paid under ndsfake of fact : — 
Held : pltfs., although oldiged to know 
the signature of their cust-omer, wen* 
not under a similar obligation in regard 
to the writing in the body of the cheque, 
& entitled to recover back tlio money 
no twit I islanding that the position of 
d<‘ft-s. hud been changed by paying over 
part of the money to the forger.- - 
Dominion Bank v. Union Bank op 
Canada (1908), 40 S. C. R. 366.— CAN. 
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be considered as well dooidod. It really proceeded on the 
authority of the extract from Pothier which makes the 
inability to recover depend upon the fault of the drawer 
of the cheque in the mode of drawing it (Lord Field) ; 
Scholfleld V. Londesborough, [1896J A. C, 514, H. L. 
Ezpld. & Distd. Union Credit Bank v. Mersey Docks Sc 
Harbour Board, [1899] 2 Q. B. 205. The case of Young v. 
Orote appears to me to bo still an authority for the pro- 
position that where a customer of a bank entrusts another 
IMjrson with a signed cheque & at the same time autho- 
rises that other to fill up the amount which the banker is 
to pay. the banker is entitled to debit the customer’s 
account uith the amount which may l>e flliod in. I am, 
however, of opinion that Young v. Qrotc can no longer be 
regarded as good law if tlie jndgmont In it is to be read 
as proceeding on the supposed ncgUgenco of pltf. 
(Biquam, J.). Consd. Colonial Bank of Australasia v. 
Marshall, [1900] A. C. 559, P. C. Young v. Orote was 
critically examined in the House of liords in Scholfield v. 
Earl of Londeshoroiigh, Sc the lat-ter case has now become 
the governing authority which must i)revall so far as the 
principles laid down in it extend (Sir Artiiur Wilson). 
Dbtd. Smith V. I’rosser, 11907] 2 K. B. 735, C. A. Yomm v. 
Orote has indeed now ceased to bo law (Vauoiian Williams, 
L.J.). Consd. Kcpitigalla Rubber Estates v. National 
Bank of India, [19091 2 K. B. 1010 ; Macmillan r. London 
doiiit Stock Bank, [1917] 2 K. B. 439, C. A. Apprvd. 
London Joint Stock Bank v. Macmillan & Arthur, 11918] 
A. C. 777, n. Ij. Young v. Orote has been frequently dis- 
<*nKsod. 'j’he outcome has been a Rut>stantial balance of 
authority in Hin>])ort of the result reached by the Ct. of 
<'omirion Pleas (VisrouNT Haldane). Refd. Ingham v. 
l^riirjroso (1859), 7 B. N. S. 82 ; British Linen Co. v. 
< 'aledoiiian Inscit^. (1801), 7 Jur. N. S. 587, H. L. ; Gumm 
r. 'r.vrie (1801), 4 B. & S. fiSO ; London & South Western 
Bank r. Wentworth (1880), 5 Ex. D. 96 ,* Garrard r. 
Lewis (1882), 10 Q. B. 1). 30 ; Vagliano v. Bank of England 
(1888), 22 Q. B. 1). 103; Imperial Bank of Canada v. 
Bank of Ilamilten, [1903] A. C. 49, P. C. Mentd. Stocs- 
slger r. S. E. Jty. Co. (1854), 3 E. & B. 549 ; Woods v. 
'riiitulemann (1862), 1 H. & C. 478 ; Arnold v. Cheque 
Bank, Arnold i\ City Bank (1876), 1 C. P. D. 578. 

641. -,] — Tho course of busi- 
ness between the guardians of tbo H. Union tbe 
II. Banking Co. was tbat sums of money were from 
time to time paid t-o the account of the guardians 
across tbe bank counter to the bank clerks, & the 
orders, signed on behalf of the guardians, were 
<-asbed like cheques payable to order. The clerk to 
the guardians had in his employ L., whose duty it 
was to fill up the orders for the signature of tho 
guardians, A; he drew a large number of orders in 
Mich a manner as to enable himself to increase tho 
aniounts after they had been signed by the guar- 
<lians A countersigned by the clerk. These orders 
^vere presentc‘d & paid at tlie bank in ilie ordinary 
way. The guardians brought an action against 
<left., tlie salaried manager of the co., whom they 
Iiad appointed as their treasurer without salary, to 
recover tho money paid on such forged orders : — 
//cld : as to the orders on which the amounts had 
h(‘en increased, pltfs. could not recover, the loss 
being primarily duo to their own negligence. — 
Halifax Union v, Wheelwrioiit (1875), U. R. 10 
h:xch. 18.*! ; 44 L. J. Ex. 121 ; 32 L. T. 802 ; 39 
J. 823 ; 23 W. K. 704. 

A flotations : — Distd. Northern Coimtics of England Firo 
Insce. V. Whipj) (1884), 26 Ch. D. 482. C. A. ; Cosford 
Union Grdns. v, Grimwadc (1892), 8 T. L. R. 775, Gonsd. 
('olchestcr Union Grdns. v. Moy (1893), 57 J. P. 265; 
Kcpitigalla Rubl)or Estates r. National Bank of India, 
11909] 2 K. B. 1010 ; Macmillan v. London Joint Stock 
Bank, [1917] 2 K. B. 439, C. A. Refd. Schofield v. Lon- 
dcsborouurii, I1895J 1 Q. B. 536, C. A. Mentd. London 
.loint Stock Bank v. Macmillan & Arthur, [1918] A. C. 
777. H.L. 

642. .] — Pltf. bought a ring 
off L., who was a stranger to him, A paid for it by 
tJieque for £8 5s. Subsequently the cheque, which 
had hcou alt ered to one for £80 55., was pr<?sented A 
])aid bjr defts., who contended that the fraudulent 
alteration had been facilitated by spaces being left 
in the cheques as originally drawn. It also appeared 
1 hat tho “ y ” was in a different ink t o the “ eight.” 
Pltf. sued to recover £72, the amount of the over- 
payment, A the jury found in favour of pltf, A new 
trial was ordered on the ground that the question 
^vhethe^ defts. had been misled by pltf.’s negligence 
had not been sufficiently put to the jury. — Mar- 


cussEN V. Birkbeck Bank (1889), 5 T. L. R. 
C46, 0. A. 

643. .] — Five cheques were 

drawn on defts. by pltfs. A AI. to the debit of their 
joint account. After they were signed by pltfs. AI. 
enhanced their apparent amounts by adetog words 
A figjures in the blank spaces to the left of those 
originally written. In a suit to recover the balance 
of account defts. claimed to debit it with the en- 
hanced amounts of tho cheques, A the jury found 
that defts. could not, by the exercise of ordinary 
care A caution, have avoided paying the cheques as 
altered, A that tho cheques were (jrawn by pltfs. 
in neglect of their duty to defts. : — HeUl : (i) there 
was no evidence of negligence on the iiart of defts. 
proper to be left to the jury ; (2) the mere fact 
that a cheque was drawn with spaces which could 
be utilised for the purpose of fraudulent alteration 
was not by itself any violation of duty by the cus- 
tomer to his banker. — Colonial Bank of Austral- 
asia, Ltd. V. AIabshall, [19061 A. O. 559 ; 75 
L. J. P. C. 76 ; 95 L. T. 310 ; 22 T. L. R. 746, P. C. 

Annotations: — Consd. London Joint Stock Bank v. Mac- 
millan & Artlnir, [19181 A, C. 777, H. L. Refd. MacmlUau 

v. London Joint Stock Bank. [1917] 1 K. B. 363. 

644. ] — A firm entrusted to 
a confidential clerk, whose integrity they had no 
reason to suspect, tho duty of filling in their cheques 
for signature. The clerk presented to one of the 
partners of the firm for signature a cheque drawn 
m favour of the firm or bearer. Thi‘.re was no sum 
in words written on the clieque in the space pro- 
vided for the writing A there were the figures 
“ 2. 0, 0. ” in the space intended for figures. The 
partner signed tho clieque. The clerk subsequently 
added tho words “ one hundred A twenty pounds ” 
in the space left for words A wrote the figures 
” 1 ” A “ 0 ” respectively on each side of the 
figure “2,” which was so placed as to leave room 
for the interpolation of the added figures. The 
clerk presented the cheque for payment at the 
firm’s bank A obtained payment of £120 out of tlu' 
firm’s account : — Held : the firm had been guilty 
of a breach of the special duty arising from the 
relation of banker A customer to take care in the 
mode of drawing the cheque, A the^ alteration in 
the amount of the cheque was the direct result of 
that breach of duty, A the bank were entitled to 
debit the firm’s account with the full amount of the 
cheque. In the case of a customer’s cheque, ad- 
mittedly genuine, no responsibility rests upon the 
banker for what has happened to the cheque before 
its presentation to tho bank, but the responsilnlity 
for what has happened to it between the dates of 
signature A presentation rests upon the customer 
(Lord Sitaw of Dunfermline). — I^ondon Joint 
Stock Bank v. AIacmillan A Arthur, [1918] 
A. C. 777 ; 119 L. T. 387 ; 34 T. L. R. 509 ; 62 Sol. 
Jo. 650, H. L. 

045. Alteration not apparent — 

Liability of bank.] — A customer drew upon his 
banker a cheque for £3, A paid it away. The 
amount of the cheque was altered by (he holder 
to £200, in such a manner that no one in the ordi- 
nary course of business could have observed il, 
A the cheque was presented, A the £200 paid by the 
banker : — Held : the banker was liabh' (o the cus- 
tomer for £197, the difference between (ho amoun( 
of the genuine A the altered cheque. — Hall r. 
Fuller (1826), 5 B. A C. 7.50 ; s Dow. A Rv. K. B. 
464 ; 1 L. J. O. S. K. B. 297 ; 108 E. R. 279. 

Annotations: — Distd. Yonnpr v. Grote (1827), 4 Blnpr. 253. 

Refd. Srholflold V. Londesboroiiph, 11896) A. C. 511, H. L. ; 

London .Joint Stock Bank r. Mucniillaii & Arthur, [1918] 

A. O. 777. H. L. Mentd. Simmonds v, Taylor (1857), 6 

W. R. 134. 

646. Alteration after certificate 

Right to recover.] — A cheque for £5 certified by 
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Sect, 10. — F or ged or altered cheques. Sect 1 1 ,] 

1 ‘esps.* stamp was fraudulently altered i.o £500 
paid by rcsps. to applts., holders for value, 
under a mistake of fact, which was not discovered 
till the next day. In an action by resps. to recover 
back £495 from applts. : — Held : (1) resps. were 
at liberty to prove, as between themselves & an 
innocent holder for value, that the cheque had been 
fraudulently altered after it had been certified; 
(2) no negligence was imputable to resps. in cashing 
the cheque without examining the drawer’s ac- 
count ; & even if it were, it did not induce applts. 
to treat the cheque as good ; (3) notice of forgery 
was unnecessary & the cheque for £5 was not dis- 
honoured, <&: the rule to the effect that notice of dis- 
honour of a bill of exchange must be given on the 
due date did not apply. — Imperial Bank op 
Canada v. Bank op Hamilton, [1903] A. C. 49 ; 
72 L. J. P. C. I ; 87 L. T. 457 ; 51 W. R. 289 ; 19 
T. L. R. 56, P. C. 

Annotation : — ^Refd. Morlson r. London County & West- 
minster Bank, [1914] 9 K. B. 35G, C. A. 

647. Alteration of date — Dishonour of cheque — 
Discharge of drawer.] — A person intrusted with 
a cheque by the payee to pay into a bank 
absconded with it , & after altering the date from 
Mar. 2 to Mar. 26, passed it to pltf. for value. The 
cheque was not paid, <fe pltf., who had not been 
guilty of any negligence in taking the cheque, sued 
the drawer : — Held : the alteration was material, 
tSc invalidated the cheque, & the circumstance 
that pltf. had not been guilty of negligence in 
taking it was immaterial, — Vanc^e v. Lowtiier 
(1876), 1 Ex. 1). 176 ; 45 L. .T, Q. B. 200 ; 31 L. T. 
286 ; 24 W. R. 372 ; sub nom, Lowtiier v. 
Vance, 40 J. P. 232. 

648. Forged Indorsement — Payment on — Right 
to debit customer.] — An insurance co. were in the 
practice of paying losses due to country customei‘s 
by accepting drafts on the co. in Ijondon, drawn by 
their country agent to the order of the customer. 
Tlie drafts worn not drawn till the co. in London 
gave the ag(mt leave to draw, nor accepted till they 
boi*e the indorsement of the jiayees, vSe were found, 
on examination, t-o correspond with the leave to 
draw. When accepted, they were made payable 
at the bank of R., the London banker of the co. 
R. was not infomied of this practice. A loss of 
£.5,000 became due i,o I. at M<anchestcr. The agent 
of the CO. at- JManchester, in pursuance of their 
leave, drew on the co. a draft for £5,000 payable 
tx) the order of I., & delivered it to I.’s solr. 3’iu.s 
draft, purporting to be indoi'sod by I. to the order 
of J. L. (London bankers), was by J. A J^. 
presented for aceeptance to the co., accepted, 
payable at R.’s bank. On maturity, it was there 
paid to J. &- Ij. This payment was dohited to the 
co. in the pass-book delivered t-o them. They 
credited R. with the payment. No ohj(‘ction was 
made till, six months afterwards, it was discovered 
that the indorsement purporting to bn that of I. 
was a forgery by the solr., & the co. were compelled 
to pay I. The co. brought assumpsit against R. : — 
Held: (1) the acceptance of a bill of exchange 
payable at a hankfT’s was tantamount to an order 
to the banker to pay the bill to any person who 
according to the law merchant could give a valid 

647 i. Alternivm of date — Neglioence of 
hank — Avoidance of cheque.] a 

customer of deft, bank, loft with them a 
cheque payable to himself or bearer to 
meet a note. The cheque was not used 
for that purpose, nor returned to pltf., 
hut was afterwards presented to defts. 
by some one unknown, the year having 
l)eon changed from 1873 to 1874, 8c it 
was paid by defts. without noticing the 
alteration, 8c charged to pltf/s account. 

How it got out of defts.* bank was 
not ascertained : — Held : the alteration 


discharge for it, & not merely to the lawful holder, 
& the banker might debit his customer with such 
payment ; (2) a banker could not debit his cus- 
l/omcr with the payment made to one who claimed 
through a forged indorsement, <fe so could not give 
a valid discliarge for the bill, unless there were cir- 
cumstances amounting to a direction from the 
customer to the bankej^ to pay the bill without 
reference to the genuineness of the indorsement, or 
equivalent to an admission of its genuineness, 
inducing the banker to alter his position, so as to 
preclude the customer from showing it to he 
forged ; (3) the facts afforded no evidence to go to 
the jury of such a direction, or of such an induc(‘- 
ment.— R obarts v. Tucker (1851), 16 Q. B. 560 ; 
20 L. J. Q. B. 270 ; 15 Jiir. 987 ; 117 R. R. 991. 
Ex. Ch. 

Annotfdions : — Consd. Woods v. Thiedemaun (18fi2), 1 H. 8:. 
C. 478 : Halifax Union v. Wheelwriglit (187.'>), L. H. 10 
Kxcli. iss ; Bank of England r. Vogliano, [18911 A. (’, 
107, H. L. Refd. lie North British Australasian Co., Ex p. 
Swan 1869), 7 C. B. N. S. 400 : Arnold v. Clieque Bank. 
Arnold v. City Bank (1876), 1 C. O. 1>. 578 ; Scholfleld r. 
Londesborough, 11895] 1 Q. B. 5.36, C. A. Mentd. Schol- 
flcld V. Londesborough, [1896] A. C. 514, H. L. ; liondoii 
,foint Stock Bank v. Macmillan 8c Arthur, [1918] A. O. 777, 
H. L. 

649. Cheque stolen & indorsed abroad 
Valid title by foreign law — Conversion in England.] 

— By Austrian law the holder of a stolen cheque, 
who takes tlio cheque bond fide for value & witie 
out gross negligence, acquires a valid title t-o the 
cheque even though he takes it under a forged 
iridorsciTHuit , & if the holder pays it into an Englislt 
bank, which presents it to the bank upon which it 
is drawn A receives the proceeds, the English bank 
is not liable to tan action for conversion by iho 
original owner of the ciieque, as the validity of th(‘ 
indorsement- A t he ti*ansfer of t he cl)(‘que in Austria 
depend upon Austrian law. — E mbiru'OS ?*. Anoli-)- 
Auhthian Bank, [1905] 1 K. B. 677 ; 74 L. .1. 
K. B. ,326; 92 L. T. 305; 53 W. R. 300; 21 
T. li. R. 268 ; 49 Sol. Jo. 281 : 10 Com. Cas. 99, 
C. A. 

650. Unauthorised payment to wrong bank — 

Payment to innocent holder for value —Drawer’s 
right to recover,] — I’ltf. drew a cheque on his 
bankers, M. A Co., payable to order, crossed il- 
“ L. A C. Rank,” :: sent- it for value to the payee, 
from whom it was st-olen A his indorsemcuit forged. 
It- was ultimately passed to deft,, who took ii- 
bond fide in ignorance of the forgery. Deft, gave it- 
to his country bankers, A their Tjondon agents, 
the Tj. a j. Bank. ]iresented A recidved paymenl- 
for if, from M. A (V>., who either did not perceive 
or disregarded t he crossing, ‘‘ L. A C. Bank.” On 
hearing it was paid deft . gave value for it. t-o a 
customer. ^leanwhile pit f., at the payee’s request , 
had serd- him a second cln^que for the sane* amount, 
which also was paid by M. A Co., A jdtf.’s account 
was debited witli both cliecpies. Pltf. having 
brought a.n action for the amount of the first 
cheque, for money had A r(*ceived by deft., the 
jury found thal all the parties concern(*d, except, 
deft., namely, pltf., ]M. A Co., A payee, had 
been guilty of negligence with regard to tlie pay- 
ment of the first- clieque ; — Held : the first- cli(»quo 
had been paid by M. A Co. impro]ierly A- without 
autliorit-y, because they had paid it to the wrong 

ills assipmooH on tho alt-ored cheque, sucli 
an alteration being a matcriol one.— 
]{c CeM.WKRniAL Bank of Manitoua, 
B\nqi7K D’HoenKLAOA’s Case (1894), 
10 Man. L. R. 171.— CAN. 

648 i. Forged hidorttenientr—PaumenJ on 
— hiaJhiliiv of hank for convcrMon .\ — 
Me VERM V. Crown Bank of Canadv 
(1909), 13 O. W. R. 533.— CAN. 

648 ii. S. P. Metropolitan Life In- 
surance Ck). r. Quebec Bank (1916), 
Q. R. 50 8. C. 214.— CAN. 


avoided tlie cheque, & pltf. entilh'd i,o 
recover back tlio money. — Bet/p/ 
MomoNS Bank (1877), 40 U. C. R. 263. 

—CAN. 

s. Alteration after acceptance — Order 
che/fue made j^ayahle to hearer — Jiank 
not liable A — Where a liank accepts or 
ccrtifie.s a cheque at the request of tho 
drawer, & tho cheque Is afterwards 
altered by the drawer so as to bo made 
payable to bearer instead of to order, 
the bank is not liable to the drawer or 
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bankers, & pltf. could maintain an action against 
deft., wlio had acquired no title to the cheque. — 
Bobbett V, PiNKETT (1870), 1 Ex. 1). 368; 45 
L. J. Q. B. 655 ; 34 L. T. 851 ; 24 W. B.. 71 1. 

Annotations : — Reid. Bitssell v. Fox (1884), Cab. & El. 395 ; 
Moriflon i). Loudon County & WoBtminster Bunk, [1914] 
3 K. B. 35G, C. A. Mentd. Charles v. Blackwell (1877). 25 
W. R. 472, C. A. ; Durant, v. Roberts & Keijfhloy. Maxsted, 
[19091 1 Q. B. 029, C. A. 


Sect. 11.— FORGED OR ALTERED BILLS OF 
EXCHANGE OR OTHER DOCUMENTS. 

651 . Customer's acceptance forged — Payment — 
Delay in discovery of forgery — Right to repayment.] 

— Pltfs., bankers, paid a bill, i)urportint!: to be 
accepted by their eustoiiier, to dolts., bond fide 
holders, who held under genuine indorsements. 
Notice that the acceptance was forged was given to 
(lefts. sove»i days after ih(^ liayment : — HeUi : 
pltfs. could not. recover Uio amount paid, as defts. 
had lost, the opportunity of giving notice of dis- 
honour to prior parties. — S mith r. Mercer (1815), 
6 Taunt. 76; 1 Marsh. 453 ; 128 E. U. 661. 

Annotations : — Consd. Wilkinnou r. JohiiHon (1824), 3 B. & C. 
428 ; Ymniff r. (iroio (1827), 4 Hin*r. 253 ; LoccIh Bank v. 
Walker (1883), 11 Q. B. i>. 84. Refd. EubI India Go. \\ 
Tritton (1824), 5 Dow. & Ry. K. B. 214; Davies v. 
Watson (1833), 2 Nev. & M. K. B. 709 ; London & River 
I*lato Bank r. Bank of Liverpool, [1890] 1 C^. B. 7. Mentd. 
Guaranty TniHt Co. of New York v. IIanna 3 % [1918J 2 
K. B. 023, C. A. 

652. . ] — A hill with a forged 

a.cceptance was presentc^d in the ordinary course by 
defts., who wer(‘ hank<‘rs agents for the holders, 
to the hankers of the supposed acceptor. Tliey, 
under the h(*licf that lh<‘ acc(‘ptance was genuine, 
paid t he hill. inn*, forgtu’y was discovtTod on tlie 
following (lay, At notitre giv(ui to defts.. At to th(^ 
other parties. Tlu* hoUhu’s had not drawn out of 
the hands of (hifts. any sum of money upon the 
civdit of t lu* bill. Tlu* bankers sued (left s, to ri'cover 
back tlu* inoiu*y t hus paid : — Ilehi : pltfs. were not 
(uititled to r(‘cover. Qo. : wlu't her if t he disc(_>vt^ry 
A notice had been on tlie same day, it would have 
h(*en in time. — Ckxuv.s v. Masterman (1826), 6 
B. At C. 602 ; Dan. \ \A. 329 ; 1 Man. A: Kv. K. B. 
676 ; 8 L. J. O. S. K. B. 77 ; 106 E. K. 335.* 

^innotations : Consd. UohartH r. Tucker (1851), 20 L. .1. 
Q. B. 270, Ex. Cii, Expld. Durrant r. Eccl. ComrH. (1880), 

0 Q. B. 1>. 231 ; Lc(uls Bank r. Walker (1883), 1 1 Q. B. I). 
84. Consd. lini»cnal Bank of (\inada r. Bank of Hamilton, 
[19031 A. C. 49, I*. C. Apld. Morisou London CJounty & 
W(5Btrninater Bank, [19141 3 K. B, 350, C. A. Reid. 
Mather f\ Maidstone (1850). 18 C. B. 273 ; Dcutsrhe 
Bank c. Beriro (IS!).5), 11 T. Ji. B. 501 ; London A: lUver 
J^laU^ Bank v. Bank of Liverpool, 1 18901 1 Q. B. 7. Mentd. 
Aiken V. Short (1850), 1 H. Ac N. 210. 

653 . Discounting without indorsement — Drawer's 
& acceptor's signatures forged —Right of bank to re- 
cover.] — Pltfs., bankers, discourjted fo?' (l(*ft'S., hill 
brokers, a hill of excliange, which the latter did not 
indorse. Tlie signatun^s of the drawer At acceptor, 
the latter of whom kept an account, with pltfs., 
were forged : — Held: defts. wen* liable t-o refund 
the money, although they liad paid ov(*r t he amount 
t^o the indorsee for whom they were hrok(?rs. — 


Fuller Smith (1824), 1 C. & P. 107 ; Ry. & 

49, N. P. 

Annotations ; — Distd. Re Bourne, Ex v. Bird (1851), 4 
Do G. Ac 8m. 273. Refd. Dumont v. WilliamBon (1807), IT 
L. T. 71. 

654 . Subsequent discovery of forgery — 

Right of bank to recover.] — An agent applied t<3 a 
banking co., on several occasions, to discount bills 
drawn by his principal, A: at the cominenc(unent of 
these transactions, informed the co. \vho were the 
drawees & acceptors of a hill. At inquired wheth(*r 
the CO. would discount it without requiring the 
agent to indorse it. 3^hey agreed to d(-> so in this 
At other inslanc(*s; hut upon sonu* of tlie hills ri*- 
quired At obtaim^d the agent’s indorsement. Th(^ 
acceptances t urned out. t>o have h(;en forged by tlu* 
principal, of which fact the agent was \vholly igno- 
rant. 3^he agimt h(*came bkpt ., & tliero ivas notliing 
to show that he had not handed over tlu* proceeds 
of tlu* bills to the principal, or that those proceeds 
W(*re in such a position that they could bt* recalled : 
— Held : t he co. could not prove ujion tlui hills 
which the ag(*iit had not indorsed. — Be Bourne, 
Ex p. Hird (1851), 4 Do G. A. Sm. 27.3 ; 20 E. .T. 
Bey. 16 ; 17 L. T. (). 8. 303 ; 15 Jur. 891 ; 04 E. R. 
826. 

655 . .] — Pltfs. defts. were botli 
mcinoy (leal(*rs & hill brokers. A., a customer of 
defts., hrouglit to defts. for discount a hill indorsed 
specially to A. Ar accepted by N. Defts. took it to 
pltfs. for discount, hut. r(‘fus(*"d to indorse or guaran- 
tee the hill. Pltfs. took it. on the credit of N.’s 
name Ac gave defts. t heir cheque for the amount, Ac 
defts. gave tlu‘ir own cheque to A. for tlui amount at 
a higher rate of discount. All the nanu’s on th(^ hill 
except A.’s ow'n were foi*g(*ri(*s. A. was ci^nvict ed 
of forgery Ac became hk])t. : — Held : ])11 fs. were en- 
titled to recov(*r t.ho money given for the hill from 
defts. — Gurney v. Womersley (1851). 4 E. Ac H. 
133 ; 24 L. J. Q. B. 46 ; 24 D. T. O. 8. 71 ; 1 Jur. 
N. 8. 328 ; 3 O. L. R. 3 ; 119 E. R. 51. 

A7inot(itiovs .‘- ‘'Retd. Re Lawrcuco, Mortimoro Ac Schradup 
(1801), 4 L. T. 181; Ptiolcy v. Bromi (1802), 11 C. IL 
N. S. 500 ; Az6mar v. Casulla (1807), L. R. 2 C. P. 077, 
Ex. Ch. ; Ivpnncdy r. l^amimu, etc. Mail Co. (1807), L. IL 
2 Q, B. 580. Mentd. Royal Exchange Asscc. e. Moore 
(1803), 2 New Roj). 03. 

656 . Discounting bill restrlctively indorsed — 
Forged Indorsement Payment for honour by 
drawers — Right to recover from bank.]— The Bank 
of England discounted a hill restrictively indorsed 
to D. D.’s indorsement was forged by E., & the 
Bank discounted tlu* hill in the ordinary course of 
husin(.*ss. 3^ho bill was dishonoui’ed at. maturity. Ac 
jilt.fs.’ ag(*nt paid it for their honour as (ho draw^ers. 
The forg(*ry having h(*en discovtu'ed, pltfs. su(‘d the 
Bank to r(‘Cover the mon(‘y paid : — Held : idifs. 
were entitled to succ(*(.*(l. as the indorseme}\t t(4 I), 
was r(^st ri(*t ive Ac the hill was not negotiahlo wlieri 
discounted bv the Bank.— .Vncher v. Bank (4e 
England (1781 ), 2 Doug. K. B. 6.37 ; 96 E. R. 401. 

A^inotaiions : — Consd. Sigourney v. Lloyd (1828), 8 B. A: CA 
022. Refd. Potts V. Rood (1800). 0 Esp. 57, N. P. 

657 . Discounting forged Navy Bill — Right to re- 
cover.] — Pltf. discounted a forged navy hill for 
deft. Neither party was aw'are of the forgery : - 
Held : pltf. was entitled to recover back the mon(‘y 
as had Ac received to his use upon failure of the con- 


PART II. SECT. 11. 

t. Acceptances forged by agent — 
Agent acting within scope of authority .] — 
A tlnn wrote a letter to a bank autho- 
rising their agent to sign per pro. 
of their firm all bills, cho(iu(*8, cash 
orders, & other documents noe-cssary 
to the CMind noting of their business. A: 
added, & all vomdiors so subscribed 
will be equally binding as if signed by 
any member of our firm.’' The flrhi 
thereafter granted to their agent a 


regularly stamped letter of procuration, 
roiwating the above authority. The 
agent forged the acceptancos on sovoml 
bills which ho drew per pro. of Ids 
principals, & discounted them with 
the bank, & applied (.he proceeds to his 
owm ])urpo8cs : — TieUi : his principals 
liable to the bank for the amounts so 
advanc5ed. — M akin Ac Sons r. Union 
Hank, M.vktn r. Clydesp\i.k Bankinu 
C o. (1873), 45 So. Jur. 32,3.-HSCOT. 

u. Payment of forged hills by acceptor 


— Right of acceptor to recover.] —Deris, 
disoouiited a forged bill Sz wetv paid by 
the accepter, who afterwards, on »lis- 
covering the forgery. demaTid(*d re- 
payment from defts.: — Held: dcfls. 
having no title to the hill, the indorse- 
ment being a forgery, were not entitled 
to receive payment, Ac, having been paid, 
pltf. entitled to recover hack the amount 
so paid. — R yan r. Montreal Bank 
(1880), 12 O. R. 39; 14 A. R. 553.— 
CAN. 
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Sect 11. — Forged or altered hills of exchange or other 
documents. Sect, 12 : Sub-sects, 1 2.] 

sideration. — J ones v, Hyde (1814), 6 Taunt. 488 ; 
1 Marsh. 157 ; 128 E, R. 779. 

Annotations: — Folld. Bruce v, Bruce (1814), 5 Taunt. 495. 
Distd. Cocks V, Masterman (1829), 9 B. & C. 902 ; Westropp 
V. Solomon (1849), 19 L. J. C. P. 1. Folld. Gorapcrtz v. 
Bartlett (1853), 2 E. & B. 849. Reid. Smith v. Mercer 
(1815), 6 Taunt. 76 ; Wilkinson v. Johnson (1824), 3 
B. & C. 428 ; Gurney v. Womersley (1854), 4 E. & B. 133 ; 
Hall V. Conder (1857), 2 C. B. N. S. 22 ; Re LawTonco, 
Mortimore v. Schrader (1861), 4 B. T. 184 ; Dumont v. 
Williamson (1867), 17 L. T. 71 ; Leeds & CJounty Bank v. 
Walker (1883), 11 Q. B. D. 84. 

658 . Notice of forgery — Silence after receipt of 
notice — ^Adoption & estoppel.] — A person, who 
knows that a bank is relying upon his forged signa- 
luro to a bill, cannot lie b^’^ & not divulge the fact 
until ho sees that the position of the bank is altered 
f or the worse. But there is no principle on which his 
mere silence for a fortnight from the time wlien he 
first knew of the forgery car) be held to be an admis- 
sion or adoption of liability or an estoppel. — 
M’Kenzie r. BiiiTiSTi Linen Co. (1881 ),0 App. Cas. 
82 ; 44 L. T. 4.^1 ; 29 W. R. 477, H. L. 

Annotations : — Consd. Oifllvio r. West. Australian Mortgrafiro 
Agrcncy Corpn., 11S96] A. C. 257, P. (\ Reid. Ewing v. 
Dominion Bank, 119041 A. C. 806, P. C. Mentd. Mar^kie 
r. Herbort.son (1884), 9 App. Cas. 303, H. L. ; Colonial 
Bank v. Cady, London Chartered Bank of Australia v. 
Cady (1890), 63 L. T. 27. H. L. 

659 . Alteration of time of payment — ^Alteration 
after indorsement — Liability of indorsing bank.] — 

Lefts, were in the habit of lending their name to a 
customer, 8., by indorsing foreign bills for him, 
which when indorsed he sold, defts. collecting the 
proceeds crediting S.’s account. 8. brought defts. 
the first &, second parts of a bill in two parts drawn 
by W. on Lille for 47,500 francs “at eight days* 
date.” Both parts were fully stamped. Between 
the words “ eight ** & “ days ” there was a blank 
space ill which several letters might be inaer’t.ed, 
Defts. indor-sed lioth parts, intending them to form 
one bill returned them to 8. 8. sold a bill with 

defts,’ indorsement to pltfs. through C., whom 
contrary to the prohibition of defts. he employed 
to negotiate his bills. ('\ delivered the second part 
marked “ first with the drawee ” to pltfs,, t he word 
“ eight ” having then been changed into “ eighty.” 
Defts. drew upon pltfs,, received payment placed 
the amount to th(j credit of S. Pltfs. paid on the 
faith of the indoi'semciit, believing defts. were the 
vendors of the bill. It turned out subsequently 8. 
liad indorsed the first part with a spurious second 
jiart to R. ; each part then purporting to be drawn 


at eighty days. The bill was dishonoured : — Held : 
defts. were not precluded by negligence from setting 
up the forgery as a defence to an action on the bill, 
OP for the money received, because they had not 
received it for themselves. — B oci6t6 G6n^:rale v. 
Metropolitan Bank, Ltd. (1873), 27 L. T. 849 ; 
21 W. R. 335. 

Annotations: — Reid. Scholfleld v. Londeshorough, [1804] 
2 Q. B. 660. Mentd. Coloulal Bank of Aufltralasia v. 
Marshall, [1906] A. C. 559, P. C. ; Macmillan v. London 
Joint Stock Bank, [19171 2 K. B. 439, C. A. ; London Joint 
Stock Bank v. Macmillan Sc Arthur, [1918] A. O. 777, 
H. L. 

660 . Alteration in amount — Payment ol increased 

sum by bank — Bill negligently drawn — Recovery 
from acceptor.] — Deft, accepted a bill of exchange, 
leaving spaces in the writing, which enabled a 
fraudulent holder to increase the amount of the bill. 
Pltf. bank, having paid the increased amount, sued 
the acceptor, alleging that lie had been guilty of 
negligence : — Held : deft, was not guilty of any 
negligence entitling the bank to recover. — ^Adelphi 
Bank v, Edwards (1882), cited A. C. at 

p. 540. 

Annotations: — Gonsd. Scholfleld v, Londcsboroiigh, [1896] 
A. G. 514, H. L. Reid. Macmillan v. Lomlon Joint Stock 
Bank, [19171 2 K. B. 439. C. A. ; London Joint Stock 
Bank v. Macmillan & Arthur, [1918] A. C. 777, H. L. 
Mentd. Ckilouial Hank of AuHtralasia v. Marshall (1906), 22 
T. L. K. 746, P. C. 

661 . Forged promissory note — Notice to supposed 
maker by discounting bank — Estoppel by conduct.] 

— W. forged the name of K. Co. to a promissory 
note dated Aug. 14, & handed it to the D. Bank oti 
A ug. 15, & the bank or^ that day gave E. Sc Co. 
notice tiiat they had received the note, lu the 
meantime the bank had paid out part of the pro- 
ceeds to W., & on Aug. 17 all but a trivial amount 
had betm drawn out. T^he note fell due on Dec. 17. 
E. & Co., wishing apparently t/O scri'cn W., did 
not give th(‘ bank any information that the note 
was forged : — Held : there was ovidenet* on which 
the cts. below might fairly lind that K, Sc (k>. wore 
estopped from denying their signature Sc were 
liable on the note.— -lOwiNo (William) Sc Co. v. 
Dominion Bank, [1904] A. C. 808 ; 74 L. J. P. C. 
21, P. C. 

662 . Payment on forged indorsement — On draft — 
Negligence of true owner— Right to recover.] — 

A., a foreign mcrcliant, inclosed in a letter a draft 
ilirectod to W. in England, Sc placed it in the letter 
box in his ofhcc to be posted in the asual course of 
business. Tlie draft was st^olen therefrom by A.’s 
clerk, Sc subsequently presented to defts.’ bankers 
in England by C., with a forged indorsement of W. 


658 i. Notice of forgery — Silence after 
receipt of notice — Atlo/dion cP eatnppel.] 
— A person, Avho knew that hi a brother- 
in-law was in tlio habit of fonyinjr liis 
name on bills, received a notiee from u 
bank informinf? liim that a bill was past 
due on which his name appeared as an 
wliich proved to be also forged 
by Ills brother-in-law, bnt failed to 
inform the hank that his signature was 
a foi’gery for three weeks ufU^r roc^-ipt 
of the notice, during whii-h time the 
forger abae<uided : — JJelft : he was 
barred from disputing his liability for 
the bill. — URQTruAHT r. Bank of 8oot- 
LANt) (1872), 9 Sc. L. R. 508.~-SCOT. 

658 li. -.1 — L. forged the 

signature of B. per pro. deft, t.o two pro- 
missory noU*s, & discounted same with a 
bank, w'ho were ignorant of the forgery, 
but knew that B. had deft.’s authority 
to sign notes. Deft., becoming aware of 
the forgery, in order to conceal same, 
at maturity T>aid tliem. Afterwards L. 
forged the signaturt) of M. per pro. deft, to 
another note, which the bank similarly 
discounted, M. having sucot?odcd B. as 
<U^ft.’R agent. Before tliis note had 
matured deft, discovored the forgery. 
Sc immediately notified the bank : — 


Held : deft, was not estopped from 
denying liability on tlio note on the 
ground that it was a forgery. — Union 
Bank’s Liquidators v. Bkit (1892), 9 
S. C. 109 ; 2 O. T, R. 67.— S. AF. 

058 iii. . 1 — Y., wlio had 

be(Ui in partnership with defts., but liad 
rctire<i from the firm Sc become tin*, 
general manager for defts., with no 
power to sign drafts, drew a bill of 
oxebango for his own private pm'poses 
irj the name of defts., wlilch was dis- 
counted i»y pltfs. The hill piu’ported 
to ho indorsed by tlic firm per J. M. Y., 
one of defts. J. M. Y. called at the 
bank Sc examined the bill carefully. Sc 
in answer to a request from the manager 
for a cheque lie said he would send a 
checpio. No cimque was sent, a few 
days before the bill matiinul the mana- 
ger Sc Holr. <if the liaiik called to see 
,T. M. Y., who admitted that he had 
protnisisl to send a cheque &. at the 
time he thought he would. In an action 
against defts. on the bill, the jury 
found that the signature of J. M. Y. 
was forged : — //e/d : there could bo no 
r.itlrteation of a foi^ory, &; pltfs. had 
failed to show any injury by reason of 
the alleged representations, which was 


an essential clement in a claim of estop- 
pel by representation. Mf.ik’tian'I’h 
Bank op (Canada r. Luc'ah (1890), 18 
H. C. n. 701 ; Cam. CJas. 275.— CAN. 

660 i. Alteration in amount — /fond fide, 
receipt of payment — (Jollcetiny bank not 
liable.] — -Applts. made a draft upon 
their branch al. M. for $25. without 
advice to tlie branch of the fact. Th(' 
holder altered the amount of tlio draft 
to $5,000, Sc deposited it to his own 
credit in his hanking account with 
resps. Bosps. presentod it without 
delay, & it was ]>aid by the branch at M. 
without objection. Resps. then paid 
part of the proceeds to the depositor. 
Six days afti*rvvards applts. discovered 
the fraud & demanded back the amount 
of the forgery ; — Held : that they could 
not recover. — Union Bank of Lower 
Canada v. Ontario Bank (1880), 2 
L. N. 132 ; 23 L. C. J. 66 ; 3 L. N. 386 ; 
24 L. C. J. 309.— CAN. 

662 i. Payment on forged endorsement 
— Bank drawers drawees — Payment to 
de facto holder — Bank not liaMe.] — E. 
purchased from defts.* branch at 
Mauritius a bill of exchange drawn on 
their bank at Bombay payable on 
demand to pltf. *8 order in Bombay, Sc 
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Defts. presented it for O. at the bank where pay- 
able, received the proceeds, & with the same opened 
an account for C. at their bank, of which O. 
availed herself. At the trial defts. tendered evi- 
dence, which was rejected, that it was the custom 
in similar cases to send a duplicate letter of advice 
by way of caution so as to prevent fraud : — Held : 
(1) pltfs. were entitled to recover the proceeds of 
the draft as money received to their use or as 
damages for conversion ; (2) there was no evidence 
of negligence on the part of pltfs. sufficient to estop 
them from recovering & the evidence tendered was 
properly rejected. — ^Arnold r. Cheque Bank, 
Arnold City Bank (1876), 1 C. P. D. 578 ; 45 
L. J. Q. B. 562 ; 34 L, T. 729 ; 40 J. P. 711 ; 24 
W. B. 759. 


Annotaiiona : — Apprvd. Fine Art Soc. v. TTnIon Bank of 
London (1880), 17 Q. B. D. 705, C. A. Digtd. Staple of 
Ensrland, etc. v. Bank of England (1888), 21 Q. B. D. 100, 
C. A. Coni^. McEntire v. Potter (1889), 22 Q. B. D. 438 ; 
Bank of England v. Vagliano, {1891 1 A. C. 107, H. L. ; 
Scholtteld 1 ?. Londesborough, 118901 A. C. 614, H. L. 
Reid. Keith V. Burrows (1876), 1 O. 1*. 1). 722 ; London & 
South Western Bank r. Wentworth (1880), 5 Ex. D. 90 ; 
Patent Safety Gun Cotton Co. v. Wilson (1880), 49 L. J. 
Q. B. 713, C. A. ; Kleinwort v. (^oniptoir National, 
D'Esoonipte Do i'aris, [1894] 2 Q. B. 157 ; Lacavo v. 
Cr6dit Lyonnais, [18971 1 Q. B. 148; Gordon v. London 
City & Midland Bank, Gordon v. C^apital & Counties 
Bank, [1902] 1 K. B. 242, C. A. ; Macbeth v. North & 
South Wales Bank, [1900) 2 K. B. 718 ; liondon Joint 
Stock Bank v. Macmillan & Arthur. [19181 A. C. 777, 
H. L. Mentd. Matthiessen v. London &, CJounty Bank 
(1879), 5 C. 1*. D. 7 ; Ntihniaachincu Fabrik (late Friater 
& Roasinan) Act. v. Pickford & Leo & Harris (1888), 4 
T. L. R. 017 ; Brockloaby r. Teniperanc>o Bldg. Soc. 
(1893), 2 R. 594, C. A.; Bavins v. London & South 
Western Bank (1899), 5 Com. (’as. 1, C. A. ; Macmillan r. 
London Joint Stock Bunk, [19171 2 K. B. 439, ( 3 . A. 
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Fictitious or non-existing payee- 


Right to debit acceptor.] C., a clerk of resps., 
fraudulently manufactured bills made payable at 
applt. bank, by forging the signature of V. as 
drawer makbig them payable to V.’s order or to 
the order of P. Co., who were both existing 
persons & actual correspondents of resps. C. 
fraudulently induced resps. to accept these bills & 
to sign advice notes requesting appits. to pay them 
at maturity. G. then forged the indorsement of 
the persons named as payees A received payment 
of the bills in civsh across the counter, & mis- 
appre^priated the proceeds : — Held : appits. were 
entitled to debit r(*sps. with the amount so paid. — 
Bank of PIngland x\ Vagliano Brothers, 
[1891] A. C. 107 ; 60 L. J. Q. B. 145 ; 64 B. T. 
35.3 ; 8uh mmi. Vagliano v. Bank ofEn(jland,39 
W. B. 657 ; 7 T. L. U. 3.33 ; 55 J. P. 676, H. L. 

Annotaiioxis — Consd. Cluttoii v. Attenborough, [18951 2 
Q. B. 707 C. A. Apld. Clutton v. Attenborough, [18971 


A. C. 90, H. L. Distd. Vindon v. Hughes. [19051 IK. B. 
795. Consd. Macbeth v. North & South Wales Bank, 
fl9081 1 K. B. 13, C. A. Distd. North & South Wale^^ 
Bank v. Macbeth, North & South Wales Bank v. Irvin 
119081 A. C. 137, H. L. Consd. Kopitigalla Rubber Estates 
V. National Bank of India, [1909J 2 K. B. loio ; Mac- 
millan V. London Joint Stock Bank, [19171 2 K. B. 439, 
C. A. Refd. Seholflold r. Londesborough, [18901 A, C. 
614, H. L. ; Lewes Sanitary Steam Laundry Co. v. 
Barclay (1900). 22 T. L. R. 737 ; Mocmlllaii v. London 
Joint Stock Bank, [19171 1 K. B. 303 ; London Joint 
Ht-ock Bunk v. Macmillan & Arthur, [1918 J A. 0. 777, 
H. L. Mentd. Robinson r. Canadian Pacific Ry. Ck)., 
[18921 A. C. 481, P. C. ; He English Bank of the River 
Plate, Kx p. Bank of Brazil, [18931 2 Ch. 438 ; Re Budgett, 
Cooper V. Adams, [18941 2 Cl». 557 ; Scholfield v. Londos- 
borough, (18951 1 Q. B. 530, C. A. ; Thames Conservators 
V, Smeed, Dean, [18971 2 Q. B. 334, C. A. ; Proist v. Last 
(1903), 89 L. T. 33, C. A. ; Holland v. Manchester & 
Liverpool District Banking Co (1909), 14 Com. Cos. 241 ; 
Hall V. Hayinon, [191 2 J 2 K. B. 5 ; Wimble v. Rosenberg, 
f 191 31 3 K. B. 743, C. A. ; Maclaron v. A.-G. for Quebec, 
[1914] A. C. 258, P. C. ; Sauday v. British Sc Foreign 
Marine Inscc., [19151 2 K. B. 781, C. A. ; MacConnoll r. 
Prill (E.), [19101 2 Oh. 57 R. v. Kenriaway (1910), 80 
L. J. K. B. 300, C. C. A. 

664. Bill accepted generally — Unauthorised addi- 
tion making bill payable at bank — Discharge of 
acceptor.] — A. drew a bill payable to his order, 
which was accoptod by deft., & after it became duo 
A. applied to pltf. to advance money on it. Pltf. 
objected that tiie bill was not payable at a banker’s, 
& A. then wrote under defies.* acceptance the words 
“ Payable at Messrs. R. &> Co., bankers, Ijondon ” : 
— Held : the altt^'ation was material & discharged 
deft., although made after the ])assing of 1 
Geo. 4, c. 78. — Macintosh v. IIaydon (1826), Ry. 
& M. 362. 

Annotation : — ^Refd. Burchfield t\ Moore (1851), 3 E. & B. 
683. 

Forged bill of lading — Presentment by bank for 
acceptance — Warranty as to genuineness.] — See 

Shipping & Navigation. 


Sect. 12.— STATUTORY PROTECTION TO 
BANKERS PAYING CHEQUES. 

Sub-sect. 1. — Bearer Cheques. 

See Nos. 667, 681, 685, 686, jwsL 


Sub-sect. 2. — Order Cheques. 

665. Unauthorised Indorsement by agent as 
agent —Payment — Stamp Act, 1853 (c. 59), s. 19.] 

— An indorsement of a cheque payable to order, 


sent it by registered post to Bombay 
addressed to pltf. During lt« trans- 
mission it was stolen & was presented 
by some pei-son to defts.* bank in 
Bombay lH‘aring a forged endorsement 
in blank of ifitf., & it, was paid by the 
bank. Pltf., as soon as ho heard of the 
loss of the l)ill, made imiuiry at the bank, 
& was told that the l)ill had been ])aid. 
On being shown the indorsement pltf. 
pronounced it to bo a forgery. Sc de- 
manded payment of the bill, which the 
bank refused : — Held : (lefts., as drawers, 
wen^ dipcharged by payment to the de 
facto holder who presented it for pay- 
ment. SULLKMAN HuHMEIN r. NEW 

Oriental Bank Corpn. (1890), I. L. R. 
15 Bom. 207.— IND. 

a. Paymexit on forged draft — Negli’ 
gence of customer — Customer's right to 
recover.] — Pltfs., a banking corpn., with 
their head olfioe at, L. & a branch office 
at A., opened a current account with 
clefts. & sent them a list of the officsors 
authorised to sign for pltfs., including 
the name of M., the manager of the A. 
office. M. had acted on occasions 

S roviouB to this date as the manager of 
tie L. ofiftce. It was the custom of M., 
when leaving the bank premises for a 


short time, to leave with the accountant 
t)lank drafts & blank letters of advice 
ready signed by him for use as ocM^ion 
occurred. Those drafts wore not de- 
htroyed after his return. On Oct. 2 
defts. cashed a draft presented to them 
for payment for Rs. 10.000 purporting 
to have been signed i>y M. Defts. had 
previously received a letter of advice 
also jiurporting to have been signed by 
M. Defts debited pltfs. with the pay- 
ment. IMtfs. repudiated the draft os a 
forgery & sued to recover Rs. 10,000 
from defts.; — HeM : (1) pltfs. n(3t 

estopped from contending that the draft 
was not the draft of pltfs. ; (2) it was 
not incumhenton pltfs. to contemplate 
the perpetration of such a crime as 
forgery or theft, & the negligent act of 
M. was not the proximate cause of the 
draft being cashed by defts., & pltfs. 
entitled to recover. — Panjab National 
Bank, Ltd. v. Mkrcantitjk Bank of 
India (1911), I. L. R. 30 Bom. 455. — 
IND. 

b. Payment on forged letter of credit 
— LiabiiUy of bank.] — The A. Bank in 
England received money there to bo 
transmitted to B. in Upper Canada, & 
sent a letter of credit to B. to receive 


the money at a branch of the bank in 
Toronto. The letter was taken out of 
the post office in Canada (B. having in 
the meantime died) & B.*8 name forged 
on the letter of credit, & the money 
root^lved by some person unknown : — > 
Held : B.*s extrix. entitled to recover 
the money from the bank in Toronto as 
money had & re<3civod tc' B.’s use. — 
GiHHiNQ V. Hopper (1843), 0 O. 8. 505. — 
CAN. 

c. Payment on forged express order 
— LiabiiUy to refund.]— paid out 
money by mistake upon express orders 
fniiidulently issued m their name in 
favour of A., who had committed forgery 
to obtain a blank express order book. 
Defts. (joshed one order, which was- 
i-epoid them bv the local oflioc : — Hed : 
defts. must pay pltfs. — Canadian Ek- 
PRESS Co. V, O’Neil Canadian Express 
C o. V. Home Bank (1909), 14 O. W. R. 
287.— CAN. 

PART II. SECT. 12, SUB-SECT. 2. 

d. Unauthorised indorsement — Pay- 
rnent — Stamp Act, 1853 (c. 59), s. 19.1 — 
The above sect is inapplicable to British 
Columbia, Sc did not come into force by 
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aSVc7. 12 . — Statutory protection to hankers paying 
^eques : Sub-sect. 2.] 

purporting to be by the agent of the pei*son to 
Avhose order the cheque is payable, is, within the 
above sect., a sulhcient authority to tlie banker to 
pay t he ari\ount of such cheque, though the pei^son 
who indorsed the cheque had no authority to 
indorse. 

K., an agent of S. & Co., pltfs., having authority 
to sell goods for them to receive payment by 
cash or clieque, but not having aut hority to indorse 
clieques, received from defts., in payment for goods 
supplii*d, a cheque on their bankers drawn pay- 
able to S. &; Co., or order. K. indorsed it “ w. & 
Co., per K., agent,” received the money from 
the bankers, & misappropriated part of it. The 
bankers returned the cheque to detts., & the 
amount was allowed in account bj^ defts. : — Held: 
such pa>mient by the bankers was wit bin the pro- 
tection of the above sect., <S: pltfs. could not main- 
tain an action against defts., either for the |)rice of 
the goods or for the cheque.- -CiiAHLES Black- 
well (1877), 2 C. P. T). 151 ; 4(5 L. ,1. Q. B. 3(58 ; 
3(5 L. T. 11)5 ; 25 W. B. 472. C. A. 

-f Distd. PiflBoll V. Fox (18S4), .51 Jj. T. 0G3. 

666. Unauthorised indorsement per procurationem 
— Customer credited by bank — No inquiry as to cus- 
tomer’s authority.] — A commercial travolJc;r re- 
ceived from customers seven cheques, payable to 
his employer or order. These it was his duty to 
forward to his employer. A: lu* had no authority' 
to indorse his employer’s name thei-eon, or pay 
them in to his own accounl. The traveller in- 
dorsed his employer’s name per pro. on all tin*. 
chequ(‘s, tSi. paid them in to Ids own account at 
his bankers. One of the cheques was uncrossed 
A: was drawn upon themselves, A: they^ placed the 
amount of this at once to the credit of the traveller. 
I’he bankers were told by the traveller who his 
employer was, but they' never made any inquiries 
as to his authority to indor.se cheque.^ on behalf of 
his <»mj)loy'er. The travelliT having drawn out tin* 
amounts absconded, tS: n(*ver accounted to his 
employer for the amounts ; ,as to the 

cheque drawn upon themselves, the bankers liad 
paid the cheque, so as to be protected by Bills of 
Kx(dmnge Act, 1882 (c. (il), s. ID.™ Biss ell & Co. 
r. Fox BiioTiiEKS A Co. (1885), 53 L. T. 193; 

1 T. C. R. 4.52, C. A. 

A nnntatiorui : — Consd. Gordon v. Ijondpii City & Midland 


Bank, Gordon v. Capital Sc Counties Bank, [1902] 1 K. 1 
242, C. A. Apld. Morlson v, London CJoimty Sc Wosi 
minster Bank, [1914] .3 K. B. 35«, C. A. Refd. Hannan 
Lake View CJentral v. Armstrong (1900), 10 T. L. li. 236. 

667. Cheques obtained by fraud — Payable t 
order of non-existing person — Knowledge o 
drawer— Recovery from payer.] — By an elaborat 
system of fraud applts.’ clerk obtained cheque 
drawn by applts. to the order of a non-existin 
person for w'ork nev(‘r executed & for goods neve 
supplied. The clerk stole the cheques, forged thei 
in dorse merits, A paid them to resps. for value 
All the checpies were honoured by' applts.’ bankers 
Applt-s. siK^d resps. for the amf)unt so paid 
Held : applts. were not entitled to recover', as th( 
cheques had been duly “issued” within Bills o 
Fxchange Act, 1882 (c. (11 ), s. 2, & under s. 7 (3) 
were payable to bearer A i(^ was not necessary that 
the pa.vee should be a fictitious or non-existin^j 
irersori to the knowledge of the drawer. — Cluttojs 

V. ATTRNBOBOTraH A Sox, [1897] A. C. 90; 0(1 
L. .1. Q. B. 221 ; 75 L. T. .55(5 ; 45 \V. U. 27(5 ; l.'l 
T. L. H. Il l, Tl. 1.. 

Consd. Vindoii r. HuryhcH, [100.51 1 K. B. 
705; Macboth v. North & South Wales Bank. [1008| I 
K. IL 13, C. A. ; North & Souili Wales liank r, Macbctli, 
North Sc South Wales Bank v, Irvine, [lOOSj A. C, 137, 
U. L. 

668. Cheque made to existing person — Indorse- 
ment forged by customer— Crediting customer & 
receiving proceeds— Liability of bank.]--- W., by 
lalsely re{>r(*.senting to pltt. that ho had agreed to 
ymrehase from K. certain shares then ludd by K. 
in a eo., A that he had arranged to resc*ll the shar**-; 
fit a ])rofit, induct'd pltf. to agr(‘e to assist him in 
linancing tlu' Iransaotions. For this purpose pltf. 
drew a clusiue on the (’. Bank payable to K. or 
or.ler for th(‘ amount of the ]>urehase-money, 
which cheque was delivered to VV. in order that he 
might hand it to K. in payment for the shares. 

W. forg(‘d K.’s indorsemerit to lie* cheipie A pfiid 
it in to his own account with defts., wlio credit(‘d 
him with the amount A collect (sl the money from 
the (). Bank. W. had not figreed to buy any shares 
from K., A K. had at the time no shfires in tin* 
eo. i~- Held : as K. was an ('xisUng person desiti:- 
naied by' pltf. A intended by liim to fx* the ])a\'i*e 
of the chof|ue, the payee was not a “ fictitious 
person” within Bills of Exchange Act, 1882 
(c. 91 ), s. 7 95), A defts. were liable to pav to pltf. 
the amount of the cheque as damages lor the 
conversion. — N oktb A South W.\les Bank, 


▼irluo of Enq'lish Law Act. Even if it 
were broujjht into force, it wop annulled 
by the repugnant lefdnlation of Billn of 
Exctian^ro Act, althoui^h not mentioned 
in the repealing flcliedule to the Act. — 
Hinton Co. r. Bank of 

Montreal (1003), 9 B. C. K. ,545. — 
CAN. 

e. Forged iiidormmeni Alleged neg- 
ligence of hank — Stamp Art. 1S53 Iv. .50), 
.S'. 10.1 - A plaint alleged that A., pltf., 
<ltvw a cheque upon a banking eo., 
ivquiring them to pay to S. A K., or 
their order, £100 n.s. hi., the bank 
itaving, at the time, funds of A. to mwjt 
same, that L. forged tiie Hignatnrc of 
S. & K. (IS an indorsement on l.lic back 
of the cheque. Sc. prc'stuited same for 
payment to the bank, that the forged 
document was manifestly not, in the 
liuiid writing of S. Sc K., or either of 
them. Sc was manifestly in tlic hand- 
writing of L., & that the handwritings 
of S., K., & L. were well known to the 
bank, tiiat the tiank wrongfully cashed 
the cheqiu!, Sc paid the money of pltf., 
to the amount of £100 17s. Id., to L., sc 
f !)e money was so paid to L. by the gross 
negligence of tl»e bank : — UeJd : tl\e 
allegations showed that the instnimont 
was a draft for money payable t,o order, 
within the above sect., & that It pur- 
ported to liave been indorsed by S. Sc 
K. , & the bank was protected. — Hare 


V (;npLAND (1862), 13 I. U. L. 11. 426 
7 Ir, Jiir. 242.— IR. 

667 i. Clicques obtained by fravd — 
Payable to fictitious or non-existing 
persons ' -J ndoraenients forged by agent 
— liight to charge prificipal.] — N., 
the assistant superintendent of a life 
insurance co., as well as sole local agent 
at one of its branches, sent in to the head 
office claim papers, lillmg in the names 
of tlctitious claimants & forging their 
signatures thereto, whereupon cheques 
for tfio rospoctivo amoimts made by tlic 
CO. in favour of alleged claimants, Sc 
payalilo at a branch of defts.' bunk, were 
sent to N., whoso duty it was, on the 
receipt, to see tfie payees Sc procure 
discliargos from them. The indorse- 
ments of the payees’ names were forged 
by N., the genuineness of the signatures 
on most of the cheques being ccrtlliod 
to by his attestation. The cheques 
wore presented to & paid by tlie bank 
in good faith, to whom or how did not 
appear, the amounts thereof being 
charged to the co. : — Held : the cheques 
must be regarded as payable to fletitfous 
or non -existent persons. Sc the bank had 
tlie right to pay & charge the co. with 
t he amounts. — London Life Insuranoe 
Co. V. Molsons Bank (1004), 24 C. L. T. 
Occ. N. 330 ; 8 O. L. R. 238 ; 3 0. W. R. 
858.— CAN. 

f. Forged iivdorsemeni — Bill drawn 


on banker payable to order on demand. 1 — 
Applt., who was about to proceed from 
England to Sydney, obLiiiied a draft for 
£30 issued in two parts ,S: pnyabh' to his 
order. He reLiined the first of exeliange 
in Ills possession & posted the second 
of exchange to liis own address at the 
G.I’.O., Sydney. The second of ex- 
change was delivered at the G.f’.O. to 
some other person, t o whom tt»e £30 was 
paid by the bank. The. thief hud 
presented the drafl, at the bank, repre- 
sontiiig himself to be the payee, ^ in 
order to prove his identity he was asked 
to write his slgnat un? for the purr»ose 
of comparison with a specimen signature 
of the payee sent to the bank by the 
drawers, whereupon the thief wroLj 
Ids name twiiso on the bock of the draft, 
A an officer of tlie bank then wrote his 
name on the draft as authority for its 
payment : — Held : (1 ) Bills of Exchange 
Act, 18S7 (.51 Viet., No. 2), s. 60, pro- 
(.octod a banker only when a bill had 
been negotiated by indorsement before 
it cjimo to him for payment, & the signa- 
ture of the tldef on the back of the draft 
did not relieve the bunk from its liability 
to applt. ; (21 there was no acceptance 
within H. 17 & Co.’s Act, ISOO (N.S.W., 
No. 40), 8. 244. Semble : negligence 
per se did not dlsentif.le the bank to 
the proteefion of s. 60. — Sivfirn r>. Ct>M- 
MERriAi. Banktno Co. of Sydnev 
(1010), 11 C. L. R. 667.- AUS. 
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I/ri). r, ISfArHKTir, Noutii SouTir Walks Bvxk, 
Ltd. V, IRVINK, [1908] A. C. 137 : 77 L. J. K. B. 
4(U ; 08 L. T. 470 ; 34 'l\ L. K. 307 ; 52 Sol. Jo. 
353 ; 13 Com. Cas. 219, H. 1.. 

j 1 n tiotations : — Refd. Cniiiiplin v. London Joint Stock Bunk 
(lUl.'l), 109 L. T. 850 ; Morlson v. London County & 
Westminster Bank, 119141 .3 K B. 356, C. A. 

669. Drawn by branch bank — On head office — 
Payment by head office on forged indorsement.] — 

T. Co. sent to pltt's. in payment for goods a draft 
drawn by the Madras branch of defts. upon their 
head ofBce in London. It was in the form of a first 
A second of exchange, both of which were posted to 
pltfs. The first of excliange was stolen, pltfs.’ 
indors(*ment forged to it, & on presentation at 
defts.’ head office it was paid in good faith <fc in 
the ordinary course of business. 1‘ayment. of the 
second of exchange when presented by pltfs. was 
refused. Idtfs. sin*d to recover the amount of the 
draft : — Held : the bankers were not protected 
by Bills of l^^xchange Act, 1882 (c. 01), s. bO, or by 
Stamp Act, 1853 (c. 59), s. 19. - JiRowx, Brough 
Co. r. Nation AT. Bank of India, Ltd. (1902), 
IS T. L. 11. 0(39 ; 40 Sol. Jo. 017. 

AnuotatUm : — Refd. Capital & Counties Bank v. (Jordon, 
Ivoiidon ('itv tS: Midland Hank r. (Jordon (1903), A. C. 240, 
ILL. 


670. ■ Drafts payabh* to the 

Ol der of CL w(‘re drawn by a country branch of 
applts. on their own hi'ad office^ A not cro.s.m‘d. 
3’h(?y wer<‘ paid in for colh^ction to applts. by a 
customer, who had no tith; to the drafts A who 
forged th(‘ indorsements. Ajiplts. gave their 
customer immediate credit for the amounts : - 
Hold : 1h(‘s(‘ drafts vviuv not cheques within Bills 
of Exchange Act, 1882 (c. (31), ss. (30, 82, nor were 
they within Keveuut; Act, 1883 (c. 55), s. 17, but 
applts. wen* protected by Stamp Act, 1852 (c. 59), 
s. 19, as having paid them bond fide to a holder 
claiming under forged indorsenuuits. — Capital & 
CoiTNTiKs Bank, IvTD. v. Cordon, London CUty 
aV: Midland Bank, Ltd. v. Gordon, [1903] A. C. 
210 ; 72 L. J. K. B. 151 ; 88 J.. T. 574 ; 51 W. H. 
071 ; 19 T. L. K. 102 ; sub nom. London C’ity 
A Midland Bank, Ltd. v. Gordon, Capital A; 
CNiunties Bank, Ltd. v. Gordon, 8 Com. Cas. 
221, If. li. ; revftff on this point, S. C’. eub nom. 
(kjRDON r . London, City & Midland Bank, 
Gordon r. Capital & C’cxjnties Bank, [1902] 1 
K. D. 242, C. A. 


A iDwiftiions : — Refd. Broun, Brough r. National Bank of 
India (1902), 18 T li. K. 6(59. Mentd. Akrokerri Minc8 r, 
Economic Hank, [19041 2 K. B. 465 ; Bevau r. National 
liank, Bevan r. Cajdtal & t-ountlefl Bank (190G), 23 
T. L. H. 65 ; Joiiofl v. (Coventry, [1909] 2 K. B. 1029 ; 
Holland t\ Manchester & Liverpool District Banking Co. 
(1909), 14 Com. CJas. 241 ; Crumplin r. London Joint 
Stock Bank (1913). 109 L. T. 856 : Morison v. London 
(’ounty & Westminster Bank, [1914J 3 K. B. 356, C. A.. 


Branch banks, generally, see Sect. 1, sub-sect. 3, 
ante. 


671. Who is customer — Collection for stranger — 
Defect in title.] — M. (irew & posted a cheque on a 
Louth bank to F. & Co. at Manchester, payable to 
their order & crossed generally. The cheque, 
having been stolen, was presented with a forged 
indorsement upon it purporting to be by F. & Co. 
to defts.’ bank at Leeds, who sent the cheque on 
t he same day to the bank at Louth, to inquire. The 
Louth bank answered next day that they were 
ordering payment (through a clearing-house) 
subsequently the thief, who had no account with 
defts. & who was unknown to them, came hack 
was paid by defts. the amount of the cheque (less 
1«. for commission), & M. was debited with the 
amount by the Louth bank in his account with 
them, they having had to pay the cheque to the true 
owner : — Held : the thief was not a customer of 
defts. they were liable for conversion of the 


cheque.— M athews v. Brown & Co. (1894), 03 
L, Jt. Q. B. 494 ; nom. Matthews v. Brown 
& Co., 10 T. L. R. 380, D. C. 

A nnotations : — Refd. Lacavo v. CrMit LyomialB, [18971 1 
Q. B. 148 ; (jr. W. Ily. Co. v. London & Ckiunty Banking 
Co., [19001 2 Q. B. 464, C. A. 

672. ,] — Defts. carried on business 

in London & had a branch in I’aris. A cheque was 
drawn on defts. in London in favour of pltfs. 
specially indoi*sed by pltfs. to a firm in London 
posted for collection to that firm, but it never 
reached them. After the posting a forged indorse- 
ment was put on the cht^que, & it was presented at 
defts.’ bank in Paris by a person, purposing to b<‘ 
the last indorsee, who had no account with defts. 
Defts. paid the checiue 6c sent it to thtdr bank in 
Ix>ndon, who cn'dited their bank in Paris with the 
value. The London bank refused to deliver the 
cheque to pltfs. The cheque, when it reached defts. , 
was crossed generally. In an action for conversion 
of the cheque: — Held: (1) defts. by paying the 
cheque & forwarding it to their Ijondon bank, & 
crediting their Paris bank with the value, were 
guihy of a conversion of the cheque in England, 
& were not protected by Bills of Exchange Act, 
s. 82 ; (2) the person who obtained payment of the 
cheque vwas not a “ customer ” of defts. within 
that sect. — Lacave A C’o. v. Gr6dit Lyonnais, 
IJ897J 1 Q. B. 148 ; hh 1.. J. Q. B. 220 ; 75 L. T. 
514 ; 13 T. L. 11. 60 ; 2 Com. (^as. 17. 

Annotaliom : — Distd. Embirieos r. Anglo-Aufitriaii Bank, 
I1905J 1 K. li. 677, (). A. Refd. (J. W. By. Co. London 
&. (Vmnly Banking Co., [19001 2 i), H. 464, C. A. : Gordon 
r. London City & Midland Bank, Gordon r. Capital & 
Counties Bank, [1902] 1 K. B. 242, C. A. 

673 . Person getting cheques cashed — 

Defect in title— Liability of bank.] — A person 
accustomed to got cheques cashed at a bank, but 
having no account & no entry of debit or credit 
in any book or paper of the bank, is not a “ cus- 
tomer ” within Bills of Exchange Act, 1882, s. 82 ; 
& where a hank gives cash to such person for a 
cheque obtaineil by fraud & marked “ Not negoti- 
able,” the cheque is honoured, the bank must 
refund the amount thereof to the drawer, its titii* 
being no better than that of the person for wlioni 
the cheque w'as cashed. — Great Western Ry. 
Co. p. London & (Bounty Banking Co., Ltd., 
[1901] A. C. 414 ; 70 L. J. K. B. 915 ; 85 L. T. 
152 ; 50 W. R. 50 ; 17 T, L. R. 700 ; 45 Sol. Jo. 
090 ; 0 Com. Cas. 275, n. L. 

Annotations : — CODSd. Gordon v. London Cily & Midland 
Bank, Gordon v. Capital &. (/OunticR Bank, 11902] 1 K. B. 
212, C. A. Refd. Capital & Counties Bank v. Gordon, 
London City & Midland Bank v. Gordon, [1903] A. C. 
240, H. L. ; Morison r. London County & Westminster Bonk, 
[1914] 3 K. B. 356, C. A. Mentd. Crumplin v. London 
.loint Stoek Bank (1913), 19 Com. Cas. 69. 

674. Stranger opening account with cheque 

crossed “account payee*’ — Defect in title.] — A 

cheque drawn in favour of J. &: crossc‘d ” account 
payee only ” was stolen & produced to deft, by a 
young man, who stated that he was J. 6l the payee of 
the cheque. He paid ]0«. ()(f. to have the cheque 
specially cleared & stated that it ^\ as given bun in 
respect of a betting transaction, & he did not wish 
it to appear in his banking account at (Oxford. 
The young man was wcdl-dressed 6c well-spoken. 
Deft, accepted the young man’s explanation 6c 
opened an account, but told him he would not be 
able to draw on it until the cho(][ue was cleared. 
The young man signed his name in the signature 
book of the bank, deft, compared it with th(‘ 
indorsement on the cheque, which had been forged. 
The cheque was cleared & the money subsequently 
paid out to the young man : — Held : (1) the pre- 
tended man J. was a customer when he handed the 
cheque to deft. ; (2) deft, was guilty of negligence 
in opening an account with a cheque marked 
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Sect 12. — Siatvtory 'protection to hankers paying 

“ account payee ” without making any inquiries. — 
La-DBROKE & Co. V. Todd (1914), 111 L. T. 43 ; 
30 T. L. R. 433 ; 19 Com. Cas. 256. 

675. What is payment for customer — Account 
overdrawn.] — Where a crossed cheque is de- 
livered to a banker by a customer for collec- 
tion, & the banker receives payment of it & places 
the amount to the customer’s account, the fact 
that the customer’s account is overdrawn at the 
time does not make such receipt of payment by the 
banker any the less a receipt of payment for the 
customer within Bills of Exchange Act, 1882 
(c. 61), s. 82, or disentitle the banker to the pro- 
tection of that secti. — Clarke v, London & County 
Banking Co., [1897] 1 Q. B. 552 ; 66 L. J. Q. B. 
354 ; 76 L. T. 293 ; 45 W. R. 383 ; 41 Sol. Jo. 
352, D. C. 

Annoiaiions : — Consd. Gordon v. London City & Midland 
Bank. Gordon v. Capital &; Counties Bank. [1902] 1 K. B. 
242. C. A. ]^fd. G. W. Ky. Co. v. London 8c County 
Banking Co., [1901J A. C. 414. H. L. 

676. Forged indorsement — Crossing by col- 
lecting bank.] — Bankei*s are protect/cd by Bills of 
Exchange Act, 1882, s. 82, only where they receive 
payment of a crossed cheque as agents for collection 
for a customer. They are not so protected when 
they receive payment as holders of the cheque on 
their own account. 

Applt. banks credited a customer, who had 
stolen cheques 8c forged the indorsements, with 
the amounts of the cheques as soon as they were 
handed in to his account & allowed him to draw 
against the amounts so credited before the cheques 
were cleared : — Held : they were not prot ected by 
s. 82, & the protection given by s. 82 applied only 
to cheques crossed before tliey were received by 
the bankers. — Oaiutal & Counties Bank, Ltd. 
V. Gordon, London City 8c Midland Bank, Ltd. 
V. Gordon, [1903] A. C. 240 ; 72 L. J. K. B. 451 ; 
88 L. T. 574 ; 51 W. R. 671 ; 19 T. L. R. 462 ; 
8uh nom. London City & Midland Bank, Ltd. 
V, Gordon, Capital & Counties Bank, Ltd. v, 
Gordon, 8 Com. Cas. 221, H. L. ; affg. S. C. mib 
nom. Gordon v. London City <fc Midland Bank, 
Gordon v. Capital 8c Counties Bank, [1902] 1 
K. B. 242, C. A. 

Annoiedions : — Apld. Brown, Brough v. National Bank of 
India (1902). 18 T. L. R. 669 ; lievan v. National Bank, 
Bovan r. Capital & CounticH Bank (1906), 23 T. L. R. 65. 
Refd. Akrokerri Mines r. Economic Bank, [1904] 2 K. B, 
465 ; Jones v. Ck)vcntry, [1909] 2 K. B. 1029. Mentd. 
Holland v. Manchester & Liverpool District Banking Co. 
(1909), 14 Com. Cas. 241 ; Crumplln v. London Joint 
Sfock Bank (1913), 109 L. T. 856 ; Morison v. Londo.i 
County & WcstiniiisU^r Bank. [1914] 3 K. B. 356, C. A. 

677. '.] — Defts., bankers, re- 
ceived from their customer cheques crossed 
generally. These they crossed specially to other 
bankers, adding words directing payment to 
their own account. They then entered the 
amounts of the cheques to the credit of their cus- 
tomer in their own books, but not in his pass-book. 
They did not themselves present the cliequcs for 
payment, but handed them the bankers to 
whom they had specially crossed them, who cleared 
the cheques, credited defts.’ account with the 
amount. Sc informed defts. that they had done so. 
Defts. then entered the amoimts of the cheques in 
their customer’s pass-book, & allowed him to draw 
against them : — Held : they had merely received 
payment for a customer within Bills of Exchange 
Act, 1882, s. 82, Sc were protected by that enact- 
ment, althougli their customer, having forged the 
indorsements, had no title to the cheques. — 
Akrokerri (Atlantic) Mines, Ltd. v. Economic 
Bank, [1904] 2 K. B. 466 ; 73 L. J. K. B. 742 ; 91 


L. T. 175 ; 62 W. R. 670 ; 20 T. L. R. 564 ; 48 
Sol. Jo. 645 ; 9 Com. Cas. 281. 

Annotation .—Refd. Bevan v. National Bank, Bovan v. 
Capital 8c Ckiuntios Bank (1906), 23 T. L. R. 65. 

678. Crediting pass book before clearance — 

Receipt of payment for customer — Crossed ^‘Ac- 
count payee — Banker.]— A banker does not lose 
the protection of Bills of Exchange Act, 1882, s. 82, 
merely because, before a crossed cheque paid in by 
a customer is cleared, he makes a credit entry in 
the bank’s books or in the pass-book not com- 
municated to the customer. It may bo negligence 
on the part of a banker to receive payment for a 
customer of a crossed cheque marked “ account of 
payee,” where the banker lias information which 
may lead him to think that the account into 
which he is paying the amount of the cheque is not 
the payee’s account. — Bevan v. National Bank. 
Ltd., Bevan v. Capital & Counties Bank, Ltd, 
(1006), 23 T. L. R. 65. 

Annotation .—Refd. Morl.son v. London County & Wcrit- 
minster Bank, [1914] 3 K. B. 356, C. A. 

679. Cheque obtained by false pretences 

— Liability to true owner.] — A. obtained a 
cheque by false pretences 8c had a voidable til le 
to it. He brought it to defts. intending, if it 
should be cleared, to open an account with it. 
At the time of its collection, A.’s title to the 
cheque had not been avoidt'd ; — Held, : tlie bank 
were protected by Bills of Exchange Act, 1882, 
s. 82. Scmhle : a prospective customer, bringing 
a third party’s cheque to op(*n an account, is a 
customer within the sect. — Tate i’. Wilts 8c 
Dorset Bank (ISODf, Journal of Institute of 
Bankoi's, Vol. XX., p. 376. 

680. Crossed in blank -Bond fide receipt of pay- 
ment — Defect In customer’s title.] — Held : Crossed 
Cheques Act, 1871) (c. 81), s. 12, exonerated a 
banker from alt liability to the true ovvn(T of a 
ch<*que crossed in blank, — that is, with tlie words 
” 8c conqiany ” (»r an abbreviation tliereof between 
two parallel transverse lines, or two paralhd 
transverse lines simply, but/ without the words 
“not negotiable,” —where the banker liad bonci 
fide,, in the usual course of business, 8c without 
negligence, received payment of it for a customer, 
notwitlisl anding any defect in the title of the latter, 
whether by reason of a forgery of the indorscunent/ 
or otherwise. — Matthieshen v, London Sc County 
Bank (1879), 5 C. P. D. 7 ; 48 L. J, Q. B. 529 ; 41 
L. T. 35 ; 43 J. P. 560 ; 27 W. R. 838. 

Annotations: — Distd. Bisscll r. Fox (1884), Cab. 8c Kl. 3n.L 
Consd. Gordon ?\ London City 8c Midland Bank, Gordon 
V. Capital & Counties Bank, [1962] I K. B. 212, C. A. 
Refd. G. W. Ry. Co. r. London & County Banking Co., 
[1901] A. C. 414, H. L. 

See, now, Bills of Exchange Act, 1882 (c. 61), 
s. 82. 


Sub-sect. 3, — Crossed (.’iieques. 

681. What Is negligence — Cheque crossed by 
drawer— Additional crossing by holder — Payment to 
collecting bank of holder. ] — The crossing of a cheque 
payable to bearer with the name of a banker, 
whether made by the drawer or the bearer, doivs 
not restrict the negotiability of the cheque to such 
banker, or to a bankiu* only ; but is a mere memo- 
randum that the holder is to present it/ for pay- 
ment through some banker. Such crossing is 
made as a protection to the owner of the cheque ; 
& the payment of a crossed cheque otherwise than 
through a banker would be strong evidence of 
negligence, if the parly presenting the cheque 
proved not t the lawful owner of it. 

In an actioi. abainst a banker for money lent> 
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to which deft, pleaded payment, it appeared that 
pltf. had drawn on deft, a cheque & crossed it 
thus : ** Bank of England, for account of the 

Accountant-General.” A party to whom this 
cheque was given struck out the crossing by running 
a pen through it, leaving it however perfcictly 
legible, & crossed the cheque a second time with 
the name of his own bankers, G. & Co., & paid it 
into their bank to the credit of his own account. 
The cheque, being presented by them for payment, 
was paid by deft., who charged it to the debit of 
pltf.’s account. The money was placed by O. 
Co. to the credit of their principal in his account 
with them, & lie converted tlie money to his own 
use. It appeared that the Accountant-General 
would not receive payment by clieque unless drawn 
on the Bank of England : — Held : the circumstance 
of the cheque being thus doubly crossed afforded 
no additional evidence of negligence against deft. — 
BiiLLAMY V, Marjoribanks (1852), 7 Excli. 389; 
21 L. J. Ex. 70 ; 18 L. T. O. S. 277 ; 10 Jur. 106 ; 
155 E. R. 999. 

Anrutt^tions : — Consd. Carlon v. Ireland (1856), 5 E. & B. 
765 ; »tnith v. Union Bank of London (1875), 1 Q. B. D. 
31, C. A. ; Matthiesson v. London 6c. County Bank (1879), 
5 C. P. 1), 7. Refd. Simmons v. Taylor (1857), 2 0. B. N. S. 
528. Mentd. Looao V. Martin (1873), L. R. 17 Eq. 221: 
National Bank u. Silke (1890), 63 L. T. 787, C. A. 

682. Erasure of crossing by holder — 

Crossing not apparent at time of presentment.] — • 

If the cro.ssirig on a cheque crossed by the drawer 
is erased by a subsequent- holder, tlie banker on 
whom it is drawn is ju.stified in paying it, though 
it be not presented through another banker, for 
19 & 20 Viet. c. 25 gives t-he crossing the force of a 
direction to th(i banker to pay through another 
banker only when the cheque bears the crossing 
upon its face at the time the cheque is presented 
for payment-. — S 1 MMON 8 v, Taylor (1858), 4 
G. B. N. S. 463 ; 27 E. J. C. P. 248 ; 30 L. T. O. S. 
242 ; 4 Tur. N. S. 412 ; 6 W. K. 548 ; 140 E. R. 
1165, Ex. Oh. 

Annofaiioits : — Consd. Smith v. Union Bank of lioudon 
(1875), 1 Q. B. O. 31, O. A. ; Suirdl v. Bank of Engrland 
(1882), 9 Q. B. U. 555, C. A. 


683. Cheque crossed by payee — Receipt 

of payment by bon& fide holder.] — The payee 
of a cheque drawn on defts,, payable to him 
or his order, indorsed his name on it, & crossed 
it with two lines & the name of his bankers, 
the E. & C. Bank. The cheque was stolen, & 
ult-irnatoly came into the hands of a bond fide 
holder for value, who paid it to his bankers, the 
L. «Sc W. Bank. They presented it to defts., who, 
notwithstanding the crossing, paid the amount. 
In an action by the payee to recover the amount 
from defts. : — Held : although by 21 & 22 Viet, 
c. 79, s. 2, defts. were bound to pay only through 
the L. & C. Bank, yet as pltf, had ceased to be 
holder of the cheque, he could not recover either 
for the breach by defts. of the duty created by the 
stat., or on an allegation that they had converted 
the cheque. — Smith v. Union Bank op London 
(1875), 1 Q. B. 1). 31 ; 45 L. J. Q. B. 149; 33 
L. T. 557 ; 24 W. R. 194, C. A. 

;~Mentd. Plumbly, Ex p. Grant (1880). 13 
Gh* 667, c. A. National Bank v. Silko G890), 63 L. T. 
787, O. A. 


684. Giving customer Immediate credit 
Unauthorised indorsement per procurationem 
No inquiry as to authority.] — Plf-fs. emploved 
a traveller, who was to remit all cash, bills, 
& cheques to pltfs. every week. The traveller 
afterwards opened an account at defts.’ bank, & 
paid into this account, without the sanction or 
knowledge of pltfs., seven cheques received by him 
on account of pltfs., & payable to pltfs, or order. 
These cliques were indorsed by the traveller 
“ per pro, B. & Co. S.” without authority. Defts., 
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without inquiry as to the traveller’s authority 
to indorse, & with knowledge of his position, re- 
ceived the cheques €ts cash, & placed them at once 
to tiio traveller’s credit. Six of those cheques 
were drawn on other bankers than defts., throe of 
these being cro.ssed “ & Go.” when received by 
them, & three being uncrossed. These six cheques 
were cros.sed by defts. with the name of their 
London agents for collection. The traveller after- 
wards absconded with the proceeds of the cheques. 
In an action by pltfs, to recover the proceeds of 
the cheque's : — Held : defts. were nob protected by 
Bills of Exciiange Act, 1882, s. 82, because they 
had not received payment ” without negligence.” — 
Bissell & Co. V, Fox Brothers & Co. (1885), 
53 L. T. 193 ; 1 T. L. R. 452, C. A. 

AnnointionJ^ : — Consd. Gordon i\ London City & Midland 

Bank, Gordon v. Capital & Counties Bank, [19021 1 K. B, 

242, C. A. Refd. Hannan’s Lake View Central v. Arm- 

stronsr (1900), 6 (k)in. Caa. 188 ; Morisou v. London 

County & Westminster Bank, [19141 3 K. B. 356, O. A. 

SeCy 7Un0y Bills of Exchange (Crossed Cheques) 
Act, 1906 (c. 17). 

685, Death of payee — Cheque paid Into 

account of customer & not payee.] — Pltfs. drew 
a cheque for £800 on the S. Bank payable to 
” F. S. H. Esq. & others or Bearer ” & crossed 
“ account payee,” & sent the cheque to N., 
a solr. F. S. II. had died before the cheque 
was issued. N. paid the cheque to defts., who col- 
lected it for him & credited liis account witli the pro- 
ceeds. N. drew out the money & absconded : — • 
Held : defts. were put on inquiry as to the cus- 
tomer’s authority to receive payment on his own 
account of a cheque so drawn, & having made no 
inquiry, were guilty of conversion. — IIousB Pro- 
perty Co. OP London v. London County & 
Westminster Bank (1915). 84 L. J. K. B. 1846 ; 
113 L. T. 817 ; 31 T. L. R. 479. 

686. Defective title of customer — Receipt 

of payment for customer — Remittance after 
receipt.] — T., a cattle dealer, sold cattle & re- 
ceived in payment tiiroe cheques wliich were sent 
to S. at Ilamburg. In duo course the cheques 
were sent over to defts. for collection on June 24, 
1886. They were all drawn on the J. S. Bank in 
favour of T. or bearer, & crossed, & were ‘dated 
June 17, Defts. at once indorsed them, & sent one 
of their clerks to present them for payment, but 
they were dishonoured, & when they wore pre- 
sented for payment at the offices of the drawers 
they all refused to pay them, their reason being 
that between the time of giving them t-o T. & their 
presentation they had discovered that T. had 
perpetrated a fraud upon them in the matter of 
the cattle. This fact was not known at this date 
by defts. On June 30 O., the agent of S., sent the 
cheques back to defts., with a request that they 
would take steps to enforce their payment, stating 
that S. & the second indorsers had paid value for 
them. On July 2 defts. wrote t-o O. requesting 
that he would iiavo tlio cheques indorsed to them 
& the existing indorsements cancelled. This was 
done, & defts. obt-airied yjayment from the drawers, 

on Nov. 1 paid the proceeds over to O. T. liad 
been made a bkpt. on Juno 22. In an action by tlie 
trustee to recover the proceeds of such ciioques 
evidence was given that it was the ordinary cust-om 
among London bankers, when collecting ciioques 
from abroad, in cases of such being disiionoured at 
once to send them back, &; that it would be a moat 
unusual thing to have them re-indorsed to them- 
selves for the purpose of putting them in a position 
legally to enforce payment, & so collect the pro- 
ceeds : — Held : the manner in which defts. had 
collected the cheques was most unusual «fe quite out 
of the ordinary custom of London bankers, & they 
had no right to pay the money over to O. as they 
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Sect 12 . — Statutory protection to hankers paying 
c heques : Suh-secis, 3 <£: 4. Sect. 13 ; Suh-aect 1.] 

had, & pltf. was entitled to judgment, — Gillkspie 
V. Intebnational BA>fE OF London, Ltd. (1888), 
4 T. L. B. 322. 

687. Knowledge of bank.] — cheque 

for £542 was drawn in favour of pltfs., or order, & 
crossed generally. Pltfs.’ secretary, M., indorsed 
the cheque with the name of pltfs., followed by his 
own name, & the word “ secretary,” &, without the 
authority of pltfs., paid the cheque into his account 
at defts.’ bank for collection. Defts. knew that 

f tltfs. had an account of their own at another 
jondon bank & that M. was their secretary. M. 
had never previously paid into his owii account a 
cheque drawn in favour of xdtfs. Defts., without 
making any inquiry as to M.’s authority to deal 
with the cheque, placed the amount to his credit, 
& collected the proceeds from the paying bank : — 
Held : defts. had not acted without negligence, 
& were liable to pltfs. for the amount of the 
cheque. 

The words “ without any negligence ” mean 
without want of reasonable car*- in reference to 
the interests of the true owiu‘r, the princii)al 
whose authority the customer purports to have 
(Kennedy, J.). — Hannan’s Lakb: View Central, 
Ltd. V. Armstrong & Co. (1000), 10 T. L. R. 230 ; 
5 Com. Cas. 188. 

Anfiotaiion : — Refd. Morlson v. London Comity 8c Weet- 
minstcr Bank, [1914] 3 K. B. 350. C. A. 

688. Forged indorsement.] — Defts. 

specially collected for their customer. A., three 
cheques drawn by pltf, W'hich were crossed & marked 
not negotiable & were payable respectively to the 
order of V., W., & K. The cheques had been stolen 
in the post before they reached the payees. Th^ 
indorsements were forged, Sc two of them were in 
the same handwriting, although the payees were 
different persons ; — Held : defts. had been guilty 
of negligence & pltf. was entitled to recover the 
value of the cheques. — Turner v, Ix)ndon & 
Provincial Bank, Ltd. (1903), Journal of Institute 
of Bankers, Vol. XXIV., p. 220. 

689. Cheques signed per procura- 

tionem.] — A series of^ ch€*ques crossed “not 
negotiable ” & drawm in favour of a person 
other than the customer was paid by the cus- 
tomer into his banking account with defts., 
the indorsements being forged. Two of the 
cheques were signed “ per pro.” pltf. by a person 
having authority to draw cheques for him : — 
Held : (1) the fact that the chequcjs were crossed 
not negotiable ” & drawn in favour of a person 
other than the customer did not impose an obliga- 
tion on defts. to make inquiry so as to make them 
negligent in receiving the cheques & crediting 
their customer’s account thertiwith ; (2) the fact 
that some of the cheques were signed “ per pro.” 
pltf. merely operated as a notice that the drawer 
of the cheques had a limited right to sign them. — 
Crumpijn V. London Joint Stock Bank, IjTd. 
(191 3), 109 L. T. 856 ; 30 T. L. R. 99 ; 19 Com. Cas. 69. 

690. Fraud of agent — Ac- 

quiescence of principal.] — Pltf. authorised A. 
to draw chequers for the purposes of his business 
on the banking account of B. M. & Co., & to sign 
them in his (A.’s) name “ per pro. B. M. & Co. ” ; 
& he gave directions to his bankers to honour 
cheques so drawn. A. opened a private banking 
account with defts. without pltf.’s knowledge &> 
from May, 1907, to Nov., 1911, paid into that 
account fifty cheques, which ho had drawn &, 
when necessary, indorsed by means of the “ per 
pro. ” signature in fraud of pltf. They were col- 
lected by defts. & the proceeds credited to A.’s 
account. Two were open cheques ; the others 


were crossed generally or specially. Pltf. dis- 
covered the frauds in 1912. One of the cheques 
was made payable to defts. or order & indorsed 
by their manager ; — Held : (1 ) in regard to crossed 
cheques collected after the first year or two, defts., 
having during one or two years collected cheques 
for A. without any protest from pltf., were justified 
in assuming tliat A. was acting within iiis authority 
&; were protected by Bills of Exchange Act, 1882 
(c. 61), s. 82, as having acted without negligence ; 

(2) upon the facts, in regal’d Id cheques collected 
during the first yeai’ or two defts. were not liable 
because pltf. had subsequently, either himself 
or througli his accountants, ratified tlie acts of A. ; 

(3) it was no objection that the bank were the 

nominal payees of one of the cheques. — Morison 
V. London County & Westminster Bank, Ltd., 
[1914] 3 K. B. 356 ; 83 L. J. K. B. 1202 ; 111 L. T. 
114 ; 30 T. L. R. 481 ; 58 Sol. Jo. 453 ; 19 Com. 
Cas, 273, C. A. ^ 

Antuitaiums : — Refd. Crnmplin v. London Joint Stock Bonk 

(1913), 19 Com. Cas. 69. Mentd. John v. Dodwell, [1918] 

A. C. 663, P. C. 

691. Collection for stranger.] — A 

crossed cheque drawn on a London bank & specially 
indorsed to pltfs. by the payee was posted at 
Barcelona to them at Paris. Pltfs. were? the 
bankers of the payee. In the course of transmission 
to Paris Die cheque was stolen. Four days after it 
was posted a stranger produced the cheque at 
defts.’ bank at Paris, requested them U) forward 
it to London for collection there from the London 
bank. The cheque at that time bore the stranger’s 
name as special indorsee in place of that of pltfs., 
which had been obliterated & also bore tlie 
indorsement of the stranger. Defts. forwarded 
the cheque to their agents in London for collection, 
&, on receiving a telegram fiom tlie agents that 
the cheque had been honoured, paid the amount to 
the stranger in Paris. Defts. made a charge for the 
transaction: — Held: (1) by the indorsement & 
posting of the cheque pltfs. acquired a good title tD 
it, & could maintain an action in their own names 
against a wrong-doer or person without title ; (2) 
there had been a conversion in London by defts. 
wlien the amount of the cheque was received from 
the London bankers on whom it was drawn, & 
jiltfs. were entitled to recover from defts. the 
amount of the cheque. — Kleinwort, Sons & Co. 

V. Comptoir National D’Escomt^te de I’aris, 
[1894] 2 Q. B. 157; 63 L. J. Q. B. 674; 10 
T. L. R. 424 ; 10 R. 259. 

Annotations: — Folld. Lacavo v. Crddit Lyonnais, [18971 I 

Q. B. 148. CoDsd. Gordon v. London City & Midland 

Bank, Gordon v. Capital & Counties Bank (1900), 83 L. T. 

762. Mentd. Morison v. London County & Westminster 

Bank, [19141 3 K. B. 3.56, C. A. 

692. Discounting for stranger — Forged 

indorsement.] — A crossed cheque, drawn on London 
bankers, payable to order of W. on demand, was sent 
by post to W. at Uverpool. It was lost or stoleii in 
its transit. W. telegraphed its non-airival to the 
drawer, who did not stop payment. The cheque wa.s 
presented to a banker & money-changer at Liverpool 
to be cashed, with W.’s name indorsed, & the banker, 
after some questions, agreed to cash it, & told the 
person who brought it to call in a day or two for the 
monc^y. The cheque was then forwarded to 
London & duly honoured. The Liverpool banker 
then handed over the money, less commission, to 
the person who brought him the cheque. It 
turned out that the indorst^ment of W.’s name was 
a forgery : — Held : ^ although the London bankers 
were i^rotected against the forged indorsement of 

W. ’s name by Stamp Act, 1853 (c. 59), s. 19, the 
Liverpool banker who discounted it was not, & 
pltf. might recover the amount from him, he having 
received the amount & paid it away without lawful 
authority. — O gden v. Bbnas (1874), L, R. 9 C. P. 
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613 ; 43 L. J. 0. P. 259 ; 30 h. T. 683 ; 38 J. P. 
610 ; 22 W. B. 806. 

AnnotcUions : — Consd. Matthiessen v, London & County 
Bank (1879), 6 C. P. D. 7 ; McEntIre v. Potter (1889), 22 
Q. B. D. 438. Refd. Arnold v. Cheque Bank, Arnold v. 
City Bank (187«), 1 C. P. 1). 578 ; Rohbett v. Pinkett 
(1876), 1 Ex. D. 368 ; Bissell v. Fox (1884), Cab. & El. 395 ; 
Macbeth v. North & South Wales Bank, [1906] 2 K. B. 
718 ; Morison v. London County & Westminster Bank. 
[1914] 3 K. B. 356, C. A. 


Sub-sect. 4. — ^Payment of Orders with Receipt 

ATTACHED. 

693. Conditional on payee signing receipt — 
Customer credited — Defect in customer’s title — 
Conversion.]— Deftfcj., a bank, received for collec- 
tion for a customer an order in the following form : 

Pay to J. Bavins, junr., Sims the sum of 
£69 Ir. Od. provided the receipt form at foot hereof 
is duly signed, stamped, & dated. Received the 
above-named sum as per particulars furnished. 
This receipt is not to be detached from the cheque.'* 
The document was the property of pltf.s. & had 
been stolen from them. An indorsement, appearing 
to be “ .T. Bavins, Trench Sims,” had been 
forgtid thei’eon & the receix^t Wfis signed in the 
same way. Defts. collected the sum mentioned in 
the document from the paying bank A credited 
their customer tliercwith : — Held : the document 
not being an unconditional order to pay, was not a 
cheque within Bills of PJxchange Act, 1882, s. 82, 
& d(dl^. had been guilty of negligence in dealing 
with the document., inasmuch as the name of the 
payees was incorrectly given in the indoi’s€‘ment & 
receipt, & defts. were not xn’otected from liability 
by s. 82, as am(‘nd<*d, aj^ijlied to such documents 
by Rev<‘nue Act, 1883 (c. 55), s. 17, even assuming 
the latter Act aiq)lied to such a document. — 
Bavins, Junr. <fe Sims v. Jjondon & South 
Western Bank, [1900] 1 Q. B. 270 ; 69 L. J. Q. B. 
161; 81L. T. 655; 48W, R. 210; 16 T. L. R. 61 ; 
6 Com. Cas. 1 , C. A. 

AnnotcJion : — Mentd. Morison r. London County & West- 
miustt'r Bank, [19i4| 3 K. B. 3.')0, (X A. 

694. ". ] “ (Orders addressed to 
a bank other than the collecting bank for tlio jiay- 
ment of money to G., conditional on the signature 
&> presentation of a subjoined receipt, & crossed 
when received by the collecting bank, were paid in 
for collection by a customer, who had no title to 
the orders &: who forgot the indorsements. The 
collecting bank gave their customer immediate 
credit for the amounts : — Held : the collecting 
bank were liable tor conve^rsion & were not pro- 
tected either by Bills of Exchange Act, 1882, s- 82, 
or by Revenue Act, 1883, s. 17, or Stamp Act, 
1853 (c. 59), s. 19. — Capital & Counties Bank, 
Ltd. V, Gordon, London City Midland 
Bank, Ltd. y. Gordon, [1903] A. C. 240 ; 72 
L. J. K. B. 451 ; 88 L. T. 574 ; 51 W. R. 671 ; 19 
T. L. R. 462 ; auh nom, London City & Midland 
Bank, Ltd. v, Gordon, Capital & Counties 
Bank, Ltd. v, Gordon, 8 Com Cas. 221, H. L. ; 

on this x^oint S. C. mib nom. Gordon v. Tx)ndon, 
City & Midland Bank, Gordon v. Capital & 
Counties Bank, [1902] 1 K. B. 242, C. A. 

Annotations : — Mentd. Brown, Brough v. National Bank of 
India (1902), 18 T. L. It. 669 ; Akrokorri Minos v. Eco- 
nomic Bank, 11904] 2 K. B. 465 ; Bovan v. National 
Bank, Bcivan v. Capital & Counties Bank (1906), 23 
T. L. R. 65 ; Holland v. Manobester & Liverpool District 
Banking? Co. (1909), 14 Com. Cas. 241 j Jones v. Coventry, 
[1909] 2 K. B. 1029 ; Crumplin v. London Joint Stock 


Bank (1913), 109 L. T. 856 ; Morison v. London County 
& Westminster Bank, (19141 3 K. B. 356, O. A. 


695. Condition not addressed to bank- 

Negotlablllty . ] — ^A cheque had printed at the foot 
thereof the words ‘‘ The receipt at the back hereof 
must be signed, which signature wiU be taken as an 
indorsement of the cheque.” On the back was 

E rinted “ Received from H., licjuidator of O., 
limited, this cheque for £ , being my share of 

the second & final bonus distribution of the co.” : — 
Held : the cheque was a negotiable instrument 
notwithstanding the words printed at the foot, 
as the order to pay to the bankers was uncondi- 
tional, the words at the foot not being addressed 
to tiiem. — Nathan v. Ogdens, Ltd. (1905), 93 
L. T. 553 ; 21 T, L. R. 775 ; ajfd. without reference 
to this point, 94 L. T. 126, C. A. 


Annotation : — 

C. A. 


Apprvd. Roberts v. Marsh, [1915] 1 


B. 42, 


Sect. 13.~-THE PASS-BOOK. 

Sub-sect. 1. — In General. 

696. Passing to & fro of — ^Account stated.] — 

Se'^lc : the passing to & fro of the pass-book is 
evidence of a stated & settled account. — B lack- 
burn Building Society v. Cunliffe, Brooks & 
Co. (1882), 22 Ch. D. 61 ; 62 L. J. Ch. 92 ; 48 
L. T. 33 ; 31 W. R. 98, O. A. ; affd, on another 
point, 6i4h nom. Brooks & Co. v. Blackburn 
BENEiaT Society (1884), 9 App. Cas. 857, H, L. 

Annotations : — Mentd. Re Guardian Permanent Benefit 
Bldg. Soo. (1882), 23 Ch. D. 444, n. ; Wcnlock v. River 
Deo Co. (1883), 36 Ch. D. 675, n., 0. A. ; Small v. Smith 
(1884), 10 App. Cas. 119, H. L. ; Walton v. Edge (1884), 10 
App. CJas. 33. H. L.; Redxnanr. Rymor (1889), 60 L. T. 385 ; 
lie East & West India Dock Co. (1891), 7 T. L. R. 623 ; 
General Auction Estate- & Monetary Co. v. Smith, [1891] 
3 C^h. 432 ; Portsea Island Bldg. Soc. v. Barclay, [18951 
2 Ch. 298, C. A. ; Re Wrexham, Mold & Connah’s Quay 
Ry. Co., [1899] 1 (3i. 440, C. A. ; He Johnston Foreign 
Patents. [I904i] 2 Ch. 234, C. A. ; A.-G. v. De Winton, 
[19061 2 Ch. 100 ; Bannatyne v. Maciver, [19001 1 K. B. 
103, C. A. ; Re Birkbeok Pormanent Benefit Bldg. Soo.» 
11912] 2 (’h. 183, C. A. ; RovorHlon Fund & Insce. v. 
Maison Co.sway, [1913] 1 K. B. 304, C. A. ; Sinclair w. 
Brougliam (1914), 83 L. J. Ch. 465, H. L. 

697. Balance stated In — Bankers also treasurers 
of building society — Settled account.] — Where 
treasurers of a building society are also its bankers 
& kcei) a regular pass-book, which passes to & fro 
between the bank & the society, there is nothing 
to prevent it from being treated as a settled 
account. — Mo YE v. Sparrow (1870), 22 L. T. 154 ; 
18 W. R. 400. 

AnnotcUions: — Mentd. HilFs CTasc, Jones’ Case (1870). 
L. R. 9 Kq. 005 : Davis* Case (1871), L. R. 12 Eq. 616 ; 
Portsea Island Bldg. Soc, v. Barclay, [18941 3 Ch. 86. 

698. Lunacy of customer — ^Account con- 
tinued with customer’s family — ^Account stated 
with lunatic.] — A. kept cash with B., a banker, & 
the balances to his credit wore .stated from time 
to time in a pass-book. A. became a lunatic, but 
the account continued to bo kept with his family, 
<fc in the pass-book, the entries in which were in 
B. *8 handwriting, a balance was stated to the 
credit of A. : — Held : this was not evidence to 
support a count on an account stated with A., in 
an action brought by his representative against 
B., to recover the amount of such balance. — 
Tarbuck V. Btspham (1836), 2 M. & W. 2 ; 6 
L. J. Ex. 49 ; 150 E. R. 643. 

699. Entries in — When prlmd facie evidence 
against banker & customer.]-— Statements in the 


PART 11. SECT. 13, SUB-SECT. 1. 

699 i. Entries in — When primd fade 
evidence a'lainat banker <&• evstomer ,] — 
Kutnos in a customer’s pass-book ot 


sums paid into the bank, duly initialled 
by a bank official . are vr%md facie 
eHdence against the bank that the 
monej had boon paid in. 

The law agent Sc factor of a trust was 


agent of a branch bank with which 
the irusteea had a current account. Sc 
vroB authorised by thorn to operate on 
the account. After some years he 
absconded. It was then found that 
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Sect. 13. — The 'pass-book : Sub-sect, 1.] 

ass-book are primd facie evidence against the 
anker & also against tlio customer where the 
pass-book has been in his custody. — HOLI^ND v. 
Manchester & Liverpool District Banking 
Co., Ltd. (1909), 25 T. L. R. 386 ; 14 Com. Cas. 
241. 

700. Entries on one side only — Pass-book kept by 
customer without objection — Settled accounts.]^ 

A pass-l)ook delivered to a customer, in wliicli there 
are entries on one side only, is not evidence of a 
settled account between the banker & the customer, 
although the customer keeps the book without 
making any objection to the entries in it. — 
lie IloRSON, Ex p. Randleson (1833), 2 Deac. & 
Ch. 534, Ct. of R. 

701. Returned without objection — Customer 
debited with forgeries — Estoppel.] — Pltf. sued to 
recover over U500, being tht‘ aggregate amount of 
about twenty-five forged cheques paid by defts. 
between Sept. 27, 1887, & Aug. 20, 1888. The 
cheques in question were forged by N., a confiden- 
tial clerk of pltf. It vas the practice of pltf. to 
have his pass-book in once a week or a fortnight. 
On these occasions he went/ through the pass-book 
with the assist ance of N., who read out entries or 
what purported to be entries from a ledger. Pltf. 
ticked each item in the pass-book, including those 
which referred to the forged cheques. Pltf. never 
looked at the returned cheques, <& the forged 
cheques were appai’ently abstracted from the pass- 
book before it reached pltf.’s hands. The pass- 
book w^as returned periodically to defts., who 
continued to pay similar forgeries. There was no 
evidence that defts. had in fact been misled by the 
ticks : — Held : pltf. entitled to judgment. — 


Chatterton V. London County Bank (1891), 
Times f Jan. 21. 

Annoiaiiati : — Apld. Kopitigolla Rubber Estates v. National 

Bank of India, tlOOU] 2 K. B. 1010. 

702. Title In — Account in name of one partner — 
Ownership of funds by both partners.] — The form of 
the heading of a pass-book is evidence that the 
contract was intended to be with the customer 
named, but it is not conclusive. 0. & F. carried on 
business in partnership as B. Coal Co., but that 
fact w as not knowm to defts., bankers. F. had an 
account with defts. & the pass-book was headed 
“ F. B. C. C. ” Moneys belonging to the co. were 
paid into this account from time to time. In an 
action by C. &: F. for money lent, etc., pltfs. were 
nonsuited, on the ground that there was no evi- 
dence of a joint contract : — Held : there was 
evidence to go to the jury that F. opened the 
account for both pltfs. — CooKE v. SEELEY (1848), 
2 Exch. 746 ; 17 L. J. Ex. 286 ; 164 E. R. 691. 

Anm)ttition : — Mentd. Allianco Bank v. Koarsley (1871), 

L. R. 6 C. P. 433. 

703. Receipt & return by customer — Entries 
debiting forged bills — Negligence of customer.]-^ 

A clerk of resps. from time to time forged bills of 
cxciiange purporting to be drawn by V. to the order 
of P. as payee, & by fraud obtained the genuine 
acceptances of resps. to these documents. lie 
forged the indorsement of P. as payee, & obtained 
payment from appit-s. across tiio counter. The 
amounts paid in respect of tlie forged bills were 
debited to resps. iii tludr pass-book & the forged 
bills were returned to & retained by them. It was 
apparent, on the facti of the returned bills that they 
had been paid over the counter. On each occasion 
when forged bills reached the bank for payment 


four entriep in tho truBfees* pass- hook 
of seme paid In had no corroBPondiniBr 
entries in tho bank ledicer. All the 
on tries in tho pass-book were initiallod 
by tho apront hlinsolf, & not by the 1 ank 
teller, aw was the usual course with such 
entries. & two of the four entries had 
also tho forged initials of the bank 
cheque dork. Tho other, like the i^est 
of the entricH, had ordy the initials of 
tho apront, who kept the pas^^ book in his 
custody. The a^t'nt bad also annually 
sipmod dooketh in the hank ledprer as 

factor,” certify lug the correctness of 
the balance as apT»cariiipr in the bank 
ledprer. In an actirn by the trustees 
aprainst the bank for payment of tho 
sums as entered In their pass-book : — 
Held : the money had never been paid 
into the bank, consequcntlv. that the 
bank were not limbic. — D ollar or 
O oxTPFR (Cotjpkr's Trcrticks) ». 
National Bank (1889), 16 P. (Ot. of 
^ ) 412.— SCOT 

699 ii. .1 — Whore the cus- 

tt»mer of a bank has two accoonts, one 
to puv off sums due to tho bank, the other 
for his current account, entries made in 
the pass-bookp are imputations of pay- 
ment V herein the depositor aequicsccs 
fir whieb arc t‘quivulc-nt to dibChaipreB to 
the bank. — V alentine r. Bank of 
B. N. a. (1916), Q. R. 25 K. B. 747.— 
CAN 

g. Entries crediting customer — Amovnt 
not received hy Imnk — Right of bank 
to correct.] — Credit entrien in a cus- 
tomer’s account and pass-books of the 
amount of cheques ari! only primd facie 
evidence aprainst the bank, wliieli can be 
coiitradictA^d by parol evidence, do 
not prevent the bank from recoverinpr, 
when it is proved that, as a mott<*r of 
fact, it did not receive tho amount filaced 
at the euHtonier’s credit. — Fyke v. 
SOVEREION Bank (1915). Q. R. 24 K. B. 
198; 24 D. L. R. 720.— CAN. 

h. S. P. CoLUNS V. Dominion Bank 

(1916), 8 O. W. N. 432.— CAN. 


k. Entry dehiting customer with imy- 
ment of chegue — Checpic mislaid after 
payment — Denial of payrnent by customer 
— Liability of bank.] — Action on a 
deposit account kept by pltf. in defts.’ 
bank for the sum of $732,18 wlilch had 
been ebarged aprainst pltf. in his pass- 
book & in the bank ledprer, but which 
he declared he had never withdrawn. 
Pltf., before bringrinK his action, had 
called on defta. to produce the cheque, 
but tliis they had failed to do, & they 
admitted tho cheque had been mislaid, 
but souprht m prove that tho cheque 
w'os draw'll by pltf. & paid by them- 
selves '.—-Held : althoiiprh, on the evi- 
dence, pltf. had l»een careless he ouprht 
not to be made answerable for defts.’ 
carele8Hnes.M in inlslaylnpr the cheque, & 
defts. liable. — Fournier u. Union Bank 
(1873). Steph. Q. Dig., Vol. II., 99, 100, 
101 ^22).— CAN. 

l. Customer’s duty to e.ramine — 
Liabitity to bank for breach of | — 
customer owes a duty to bis banker to 
verify returned vouchers by tho record 
kept, by bim of cheques issued for the 
purpose of detecting forgeries. The 
customer’s neprligenee In fniUnar to deteet 
forgeries or give notice thereof to t.he 
bank docs not estop the customer from 
asserting the foi-geries, but renders him 
liable in damagtis to the bank, if such 
omisi-ion has caused it loss, eg., by 
enabling the forger to repeat his fraud, 
or by depriving the bank of an oppor- 
tunity to obt,aln restitution. — C^riti’EN 
r. Chemk ai Hank of New York (1902), 
171 New' York Rej)orts, 219. — N.Y. 

m. Receipt & return by customer — 
Fraud of ciisUmier’s ageid — Departure 
from ordinary course of dp.altnQ.\ — A 
bank received from a customer’s agent 
cheques dra\vn in favour of X., or order, 
not indor.'^ed by X., in return, gave 
tho agent its own clieque.s in favour of 
X., such cheques corresponding in Uio 
total, but not in the separate amounts 
of the cheques received. The agent 
fraudulently used some of tho cheques 
lor the payment to X. of other debts, 


& the customer thereby suffered loss. 
The customer had no knowledge of the 
method adopted by tho bank in dealing 
with his agent, but he reetdved his pass- 
book & vouchers from time to time, &, 
upon a careful exauiiuatlou ho would 
have been able to discover the method 
of dnaliug in time t-o have stopped such 
dealings in the transae-tlons through 
which he suffered loss. He did not 
examine the vouchers, & signed & re- 
turned fltnt-ements acknowledging that 
the balance & entries wore correct: — 
field : the customer was not estopped 
through his conduct or on aoeount of the 
statements apiiearing from the vouchers 
& i»U8s-i)ook, & tho bank was liable for 
the damages suffered by its customer. — 
Bitrkk (Edward & John), Lri). v. 
Standard Bank of S. A., Ltd. (1006), 
T. H. 123.— S. AF. 

n. Entry deruMng payment to third 
party — S’ignalure of third party affixed 
to entry.] — An entry in a depositor’s 
pass-book with a savings bank of a 
payment made to a third party, wlio 
alllxed his signature to the entry, is 
competent evidence of the reeriipt of tho 
money I'y the tidrd i)art.y.—- Fraser v. 
Bruce (1867\ 20 D. 115.— S. AF. 

o. Post-dated cheque deposited for 

collection — Initialled entry to credit of 
custarner — Dishonour of chctpic — Estop- 
pel.] — A post-dated cheque for Hh. 9,500 
was sent- pltfs. for collection to deft, 
bank, & the pass-book was returned to 
pltfs. with Rs.9,.600 duly credited 
therein & initialled by one of the bank’s 
officers. Subsequently tho clieque was 
dislionoured : — Held : (1) the returning 
of the pass-book & tho noting & initial- 
ling of the entry of Rb. 9,500 therein 
was a representation by ttie bank that 
it had rt'celved payment of tlie cheque 
& was pivparod to give pltfs. credit for 
tho amount ; (2) the bank was not 

estopped by tho entry in tho pass-book 
from alleging tlie non-payment of tho 
cheque. — Mowji Siiam.h v. National 
Bank of India (1900), 1. L. K. 25 Bom. 
499.— BND. 
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they were accompanied with a considerable num- 
ber of genuine bills, many drawn by V., & rei^ularly 
entered in the letters of advice, together with the 
forged bills : — Held : the conduct of resps. had 
misled the bankers & they were entitled to debit 
them with the forged bills. Semhle a customer 
is bound to know the contents of his own pass- 
book. — Bank of England v, Vagliano Brothers, 
[1891] A. 0. 107 ; 60 L. J. Q. B. 145 ; 64 L. T. 
853 ; 39 W. R. 657 ; 7 T. L. R. 333 ; sub nom. 
Vagliano v. Bank op England, 55 J. P. 676, H. L., 
affg, (1889), 23 Q. B. 1). 243, C. A. 

Aniw1(ttix>n8 : — Consd. Ijewes Sanitary Stoam Laundry Co. 
V, Barclay (1906), 22 T. L. R. 7117 ; Holland v. Manoliostor 
& Liverpool District Banking Co. (1909), 14 Com. Cas. 
241. Distd. Kepltij?aila Bnbbcir KHtatoH v. National 
Bank of India, [1909] 2 K. B. 1010. Refd. Scholflcld v. 
LondcHboroui^h.l 18961 A. C. 514, H.L.; MaorniUan v. London 
Joint Stock Bank, 119171 2 K. B. 439, C. A.; London 
Joint Stock Bank v. Macmillan & ArtJiur, [19181 A. C. 
777, H. L. Mentd. Robinson v. Canadian Pacific Ry. 
Co., [18921 A. C. 4 81, P. C. ; Re Enfflisli Bank of the 
River Plate, Ex p. Bank of Brazil. [1893] 2 Oil. 438 ; Re 
Budprott, Cooper x\ Adairie, [1894] 2 Oh. 557 ; Scholflold 
V. Londesborouffh, [1895] 1 Q. B. 536, C. A. ; Clutton v. 
Attenborou^fh, 118971 A. C. 90. H. L. ; River Thames Oon- 
servalors Smoed, l)(?an, [1897] 2 Q. B. 334, C. A. ; 
Preist V. Last (1903), 89 L. T. 33, 0. A. ; Vimien v. Huprhes, 
[19051 1 K. B. 795 ; Ma<*both t>. North & South Wales 
Bank, [1908) 1 K. B. 13, C. A. ; North & South Wales 
Bank v. Macbctli, North South Wales Bank u. Irvine, 
(19081 A. C. 137. IT. L. ; Hall r. Hayman, [1912] 2 K. B. 5; 
Wimble r. Rosenberw:, [19131 3 K. B. 743, C, A. ; Maclaren 
V. A.-G. for the l*rovinc(5 of Quebec, [1914] A. C. 258, P. C. ; 
Sanday u. British & Foroi^rn Marino Insco., [1915] 2 K. B. 
781, C. A. ; MacConncll v. Prill, [1916] 2 Ch. 57 ; R. v. 
Konnaway (1916), 86 L. J. K. B. 300, C. A. 

704. Entries debiting forged cheques- 
Settled account.] — The secretary of a co. forged 
the signatures of ceHain of the directors to a 
number of cheques purporting to be drawn on 
behalf of the co., & obtained payment thereof 
from the co.’s bankers. In an action by the co. 
claiming to recover from the bank the amount so 
paid, none of the bank’s cashiers or olTicers were 
called to show that they had been misled into 
paying any of the cheques by any conduct of the 
co. or to show what induced them to pay the 
cheques: — Held: (1) the fact that the directors 
of the CO. had not regularly examined the co.’s 
iBnance book & pass-book during ^ the period 
within whicli the forgeries were committed did not 
preclude the co. from recovering ; (2) the fact that 
the pass-book had been returned to the bank 
without objection being taken by the co., who at 
the time had no knowledge of the forgerie.s, did not 
constitute a setiied account between the bank & 
the co. — Kfpitioalla Rubber E.states, Ltd. v. 
NationalBankofIndia, Ltd,, [1909] 2 K. B. 1010; 
78 L. J. K. B. 964 ; 100 L. T. 516 ; 25 T. L. R. 402 ; 
63 Sol. Jo. 377 ; 14 Com. Cas. 116 ; 16 Mans. 234. 

Annotations : — Folld. Walker v. Maneboeter & Liverpool 
District Bankim? Co. (1913), 108 L. T. 728. Refd. Mac- 
millan r. London Joint Stock Bank, (19171 1 K. B. 363. 
Mentd. Morrison v. London County & Westminster Bank 
(1913), 108 L. T. 379 ; London Joint Stock Bank v. 
Macmillan & Arthur, [1918] A. O. 777, H. L. 

705. Estoppel.]— Pit fs., solrs., kept a 
trust account with deft^. This account was looked 
after by a clerk. In Mar., 1910, in Aug., 1911, & 
in Aug., 1912, the clerk forged three cheques drawn 
on the account, which were paid. The customer 
did not examine the pass-book between Mar., 
1910, & Dec., 1912 ; but it was made up & returned 
periodically. Pltfs. sued for the amount of the 
forged cheques as money lent : — Held ; the fact 
tl\at the customer did not examine his pass-book 
when it was periodically returned to him did not 
preclude him from recovering the amounts paid 
on the forged cheques, although such cheques were 
debited t/O his account in the pass-book. — Walker 
V. Manchester & Liverpool District Banking 
Co., Ltd. (1913), 108 L. T. 728 ; 29 T. L. R. 492 ; 
67 Sol. Jo. 478. 


706. Entry of charges by bank— Agreement — 
Acquiescence of customer.] — Pltfs., bankers, 
charged defts. interest with half-yearly rests in 
accordance with their general practice. Defts. by 
thernselvesj their clerk or solr., were in the habit of 
taking their banking book to pltfs. to have the 
account made up ; <fc no objection was ever made 
by defts. to the charges for compound interest : — 
Held : defts. having assented to that mode of 
keeping the accounts, it was not unlawful on the 
ground of usury. — Eaton v. Bell (1821), 5 B. & 
Aid. 34 ; 106 E. R. 1106. 

Annotations: — Mentd. Sprott w. Powell (1826), 3 Bingr. 478 ; 

Burls V. Smith (1831 ), 7 Biripr. 705 : Poll v. Stephens (1833), 

Coop. temp. Brough. 266 ; Tlldasley u. Stophonson (1834), 

10 Bing. 545 ; Cane v. Chapman (1836), 1 Nev. & P. K. B. 

104. 

707. .] — ^A banking account, 

which was largely overdrawn, was for the half-year 
ending June, 1867, charged with interest at 5 per 
cent., & with a gross sum of £500 for commission, 
in lieu of the charge of i per cent, pivvioasly made. 
The pass-book balanced on this footing was sent 
to the customer, &; the charges were explained to 
his agent (the customer himself being in weak 
health, & unable to attend Id business matters). 
Afterwards the pass-book was made up several 
times at the request of customer’.s agent. The 
customer, who died in Doc., 1867, had not raised any 
objection to the charges : — Held : the charge of 
£500 for commission had been acquiesced in, & 
was valid for the half-year ending June, 1867, 
but acquiescence could not be inferred for subse- 
quent half-years, since it was unusual to charge at 
a lower or higher rate according to the amount 
of business done. — ^Williamson v, Williamson 
(1869), L. R. 7 Eq. 542 ; 20 L. T. 389. 

Annotation: — Mentd. Barfield v. Loughborough (1872), 8 

Ch. App. 1, L.O. 

708. .]— Pltf. in 1874 obtained an 

advance from defts., bankers, upon security. Defts. 
issued a pass-book to pltf., in which they made 
half-yearly rests entered charges for “ interest & 
coinmis.sion.” Pltf. from time to time paid in sums 
to the credit of the account, but never drew on it. 
The pass-book was from time to time rc'ceived by 
pltf. & on two occasions bo wrote to defts. acknow- 
ledging the accounts to be correct. In Dec., 1884, 
pltf. paid the balance appearing in tiio pass-book 
to be due to defts. & closed the account. Two 
years later pltf. sued defts. to recover the sum of 
£95, being the aggregate amount of the commis- 
sions charged, on the ground that commission was 
not chargeable on a single advance with gradual 
repayments : — Held : pltf. had assented to the 
accounts & had no cause of action. — Spencer v, 
Wakefield (1887), 4 T. L. R. 194. 

709. Entry In wrong place —Mistake of banker’s 
clerk — Denial ol mistake by customer.] — ^Where an 
entry is alleged to have been made by mistake in 
tlie wrong place in a custom^^r’s pass-book by the 
banker’s clerk, but is denied by the customer to be 
any mistake, the question is for the jury upon the 
evidence. — S nead v. Williams (1863), 9 L. T. 115. 

710. Entries appropriating payments — Communi- 
cation to customer— Right of bank to alter.] — 
Semhle : where a banker receives moneys, which 
he has the option of appropriating to one of Iavo 
accounts, entries in the pass-book relating t-o one 
particular account, communicat.ed to the customi^r, 
will preclude tVie banker from altering the appro- 
priation. — SiMSON V. Ingham (1823), 2 B. & 0. 65 ; 
3 Dow. & Ry. K. B. 249 ; 1 L. J. O. S. K. B. 234 ; 
107 E. R. 307. 

Annotations : — Consd. Pemberlon v. Oakes (1827), 4 Rhm. 

154 ; Siobel v. Springfield (1863). 3 New Rep. 36. Reid. 

Simson r. Cooke (1824). 1 Bing. 452 ; Hume v. Bolland 

(1826), Ry. & M. 371, N. P. ; Field v. Carr (1828). 5 Bing. 13 ; 

Smith V. Wlgloy & TunnlcUffe (1833), 3 Moo. & S. 174 ; 
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Chltty V. Nuish (1834), 2 Dowl. 611 : Mills v. Fowkos 
(1839), 7 Scott, 444 ; Bank of Scotland v. Christie (1841), 
8 Cl. & lln. 214, n. L. ; AberyHtwith & Welsh Coast By. 
Co. V. Picrcy (18G4), 2 Hem. & M. 713 ; Hooper v. Koay 
(1875), 1 Q. B. I>. 178 ; Brown, Janson v. Cama & Salberg 
(1890), 0 T. L. R. 250 ; Friend v, Younff, [1897] 2 Ch. 421 ; 
Smith V. Betty, [1903] 2 K. B. 317, C. A. : Doolov v. 
Lloyds Bank, [19121 A. C. 756, H. L. Mentd. Nash v. 
HodgrBon (1855), 6 lie O. M. & O. 474, L.C. Sc L.JJ. ; 
Bell V. Buckley (1856). 11 Exch. 631 ; City Discoimt Co. 
V. McLean (1874\ L. R. 9 C. B. 692, Ex. Ch. ; Prince v. 
Oriental Bank Corpn. (1878), 3 App. Cas. 325, P. C. ; 
Seymour t?. Pickett, [19051 1 K. B. 715, C. A. ; London & 
Westminster Bank v. Button (1907), 51 Sol. Jo. 466. 

711. Evidence of agreement — Acquiescence 
of customer.] — H. & C., who carried on business in 
partnership, were indebted l/O R., tiieir banker, to 
the amount, as admitted by II., of £979. In 1851 
R., with the concurrence of H., transferred his busi- 
ness to the M. Bank, including the account in ques- 
tion. The partnership account of H. C. with the 
M. Bank commenced with tliis item of £979, Sc con- 
tinued open for a considerable time, during which 
H. paid in moneys to an amount exceeding the 
sum of £979. The pass-book was regularly sent to 
H. The deed transferring the business from R. to 
the M. Bank contained a provision, “ That at the 
expiration of twelve months, as to such accoimts as 
should not be taken to by the M. Bank, the M. Bank 
should, during a period not exceeding ten yt'ars, 
either accept or compel payment, or permit same 
to remain due, & should be possessed of all moneys 

f aid in discharge of such accounts in trust, for R.” 

n 1852 the M. Bank gave notice to R. that they 
would not take to this account. An action having 
been brought by tlie M. Bank against 11. & C. t^o 
recover the balance due : — Held : the debt of £979 
was extinguished by the payments subsequently 
made by H. to the credit of the partnership account, 
& the assent to the appropriation to be inferred 
from IT. not objecting to the pass-book, & after 
such extinguishment, as between the M. Bank & the 
partnership, the account could not be treated as an 
existing debt remaining due to R. — Beale v, Cad- 
DICK (1857), 2 n. & N. 320 ; 20 L. J. Ex. 350 ; 29 
L.. T. O. H. 355 ; 157 E. R. 135. 

712. Change of title of banking firm — Interest to 
new firm on bonds assigned to old firm — Notice of 
assignment.] — A change of the title of a banking 
firm in a pass-book, & entries therein to the credit 
of tiic new film of the interest on bonds given by 
the customer to the original firm : — Held : notice 
of tile assignment to the new firm of the bonds 
given by tiie customer to the old firm. — Cavendish 
V. CrEAVES (1857), 24 Beav. 163 ; 27 L. J. Ch. 314 ; 
29 L. T. O. 8. 256 ; 3 Jur. N. S. 1086 ; 5 W. R. 
615 ; 53 E. R. 319. 

Annotnlion : — Apprvd. Pellas v. Noptuno Marine Insco. 
(1879), 5 C. P. 1). 34. C. A. 

713. Handing over of pass-book & cheque — 
Death of customer — Donatio mortis causd.] — 

Delivery by an intestate of his pass-book at a bank 
& of a cheque drawn on the bank in favour of the 
jierson, to whom the pass-book Sc cheque are 
delivered, is not a good donatio mortis causd. — 
Re Beak’s Estate, Beak v. Beak (1872), L. R. 13 
Eq. 489 ; 41 L. J. Ch. 470. 

Annotations: — Folld. JRe Mead, Austin v. Mead (1880), 28 
W. R. 891. Consd. Re Beaumont, Beaumont v. Ewbank, 
[1902] 1 Ch. 889. 


Sttb-sect. 2. — Advance Credit in. 

714. Crediting customer for money not received — 
No communication to customer — Whether credit 


binding on bank.] — Bankers who knowingly credit 
a customer with moneys which they have not 
received, so as to load the customer to believe that 
the moneys have been received, cannot revoke the 
credit. 

Bankei's were employed by P. to purchase 
annuities, which they collected for P. Sc deft., his 
exor., charging a commission of 2J per cent. The 
bankers acted for many other grantees of annuities 
Sc also for some of the grantors, & in their own 
books they entei’ed on the credit side of the ac- 
counts of the grantees & on the debit side of the 
accounts of the respective grantors the instalments 
of annuities from time to time as they thought fit, 
but not always at the precise periods when they 
became payable. Deft, had a pass-book, which 
from time to time he left with the bankers to be 
made up. Sc balances were struck in it at the times 
of making up the pass-book. No accounts were 
settled between the bankers & defts., except by 
such making up the pass-book Sc returning it 
with the balances struck therein. The bankera 
became bkpt. Sc an action was brought by their 
assignees to recover an alleged balance of moneys 
advanced by the bankers, a part of such balance 
arising upon the account statod in the pass-book 
by withdrawing from the credit^ side thereof 
several sums in respect of an annuity which had 
been entered without being received. The bankers 
had received certain rents upon which the annuity 
was secured, but in keeping their account with 
P. Sc deft, they did not- enter the rents received or 
the outgoings, but credited the instalments of the 
annuity Sc charged cornifiission. The bankers kept 
a distinct account of rents & outgoings in their own 
books, but deft, hiul no notice of this account. A 
sum of £363 was in this wav credited to deft, in 
excess of the moneys actually received: — Held: 
the bankers having given credit for £363 with 
knowledge that the moneys had not been received 
& without informing deft., of that fact, the assignees 
could not compel deft, to refund the amount. — 
8haw r. PiCToN (182.5), 4 B. O. 715 ; 7 Dow. & 
Ry. K. B. 201 ; 4 L. .T. O. S. K. B. 29 ; 107 E. R. 
1226. 

Annotations : — Apld. Shaw v. Dartnall (1826), 0 B. & O. 56. 

Distd. Cave V. MillH (1862), 7 H. & N. 913 Re!d. Hamc} i\ 

Bolland (18.32), 1 Or. & M. 130 ; Bat^^ v. Lawronco (1844), 

7 Man. & G. 405 ; Townrif3nd v. Crowdy (1860). 8 (\ B. 

N. S. 477 ; Swan r. North Kritifih AnfitraluKian Co. (18(52) 

7 H. & N. 603. Mentd. Tiorce v. Evans (1835), 2 Or. M. & R. 

294. 

715. Customer debited on non-receipt — No 

objection by customer — Revocation of credit.] — 

Bankers were employed to collect annuities for 
deft., to whom a pass-book was delivered, which 
was made up Sc balanced from time to time. No 
accounts were settled between the parties except 
by the making up of the pass-book Sc striking 
balances therein. Deft. wa« credited wdth instal- 
ments of the annuities & debited with 2i per cent, 
commission thereon. In respect of G.’s annuity 
deft, was credited with £144 (“ not yet received ”), 
& debit ed with th(^ commission thereon. In respect 
of W.’s annuity deft, was credited at various times 
with five quart erly payments amounting tD£ 188 15«, 
& debited with the commission, a balance being 
struck on each occasion. The moneys liad not been 
received from the grantor of the annuity. Deft, 
was subsequently debited with £188 15s., but there 
was no evidence of any specific assent thereto on 
his part. Deft, afterwards sued W. for arrears of 
the annuity, including £151 (four quarters) part of 
the £188 15s. above mentioned. In respect of M.’s 
annuity deft, was credited with £100 Sc debited 
with commission. Subsequently he was debited 
with the same £100 Sc credited with the commission. 


718 i. Handing over pass-book — Death of ettstamer-— 'Donatio mortis causA .] — The delivery of the book of a depositor in a 
savings bank is not a suflaoient delivery to constituto a donation of the money deposited. — M*Gonnell v. Murray (1869), 
I. R. 3 Eq. 460.— IR. 
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The bankers had not received the £100 from M. A 
balance was struck in the pass-book on two or three 
occasions after entry of the debit & the pass-book 
was returned by deft, to the bankers wit/hout 
objection: — Held: (1) deft, could not retain the 
credit in respect of G.’s annuity, as he knew it had 
not been received ; (2) on the evidence deft, had 
assented to the debits in respect of W.’s annuity to 
the extent of four quarterly payments only ; (3) 
on tive evidence deft, had assented to the debit in 
respect of M.’s annuity. — Shaw v. Dartnalt. 
(1826), 6 B. & C. 56 ; 9 Dow. & Ry. K. B. 54 ; 5 
L. J. O. S. K. B. 35 ; 108 E. R. 373. 

Annotations : — Refd. Shaw v. Woodcock (1827), 7 B. & O. 

73 ; Hume v. Holland (1832), 1 Cr. & M. 130 ; Swan v. 

North British Australasian Co. (1861), 31 L. J. Ex. 426. 

Mentd. Oamott v. M’Kowan (1872), 42 L. J. Ex. 1. 

716. Cheque credited before clearance — Evidence 
of receipt of proceeds.] — A bank had agreed with 
pltfs. that tlpy would cash bheir cheques & discount 
their bills in consideration of pltfs. keeping a 
balance of £100 at the bank. On a certain Saturday 
morning the balance was slightly below the £100, 
but in the course of the day pltfs. paid in a cheque for 
£150 ; tliis, however, as defts. alleged, was after the 
walking clerk had gone to the clearing-house. On 
the Monday morning, before the walking clerk had 
returned from the^clearing-house, a cheque drawn 
by pltfs. for £17 10«. was presented for payment by 
the pt‘rson in who.se favour it had been drawn , but 
was returned to him indorsed “ effects not cleared.” 
SoTnewhere about this time, but whether before or 
afl/cr the cheque was presented was not proved, one 
of pltfs. came to the bank called for the pa.ss-book 
of the firm, ^ saw an entry crediting them with 
£150 (cash). In an action against the bank for not 
casliing the ch(‘que : — /feZd ; the.se facts .showed 
some evidence to go to the jury that the bank were 
in possession of funds, a non-suit ought to be set 
aside «Sc the case sent- back for trial. — Bransby v. 
East London Bank (1866). 14 L. T. 403 ; 14 W. R. 
662. 

717. Customer not advised — Right to draw 

against credit,] — Giving immediate credit in the 
pass-book for clieques before clearance does not of 
itself, if the entries have not been communicat/od to 
the custom(*r, entitle him to draw .against t-ho 
clioques. — Biovan v. National Bank, Ltd., Brvan 
V. Capital & Counties Bank, Ltd. (1906), 23 
T. L. R. 65. 

A n votati o n : — Apia. Morison v. London County & Wost- 

niinstor Bank, [19MI 3 K. B. SfiG, G. A. 

718. Immediate credit on certifled cheque — Dis- 
honour of cheque — Right to revoke credit, }y-An 
entry in a pass-book giving the customer credit for 
the amount of a certified cheque is not conclusive 
proof of its acceptance as cash by the bank issuing 
the pass-book, & does not exclude evidence of the 
real nature of the transaction so recorded. Ayjplt. 
drew a cheque on a bank, which certified on the 
face of the cheque tliat t-lie drawer had assets to 
meet it. Applt. immediately deposited the cheque 
with resps., who issued to her a pass-book, & 
credited her therein with the amount of the cheque. 
If the cheque had been presented by resps. on the 
saiiie day it would have been paid. But in the 
ordinary course of bu.siness resps. paid the cheque 
to their bank, & b(jfore it was presented the bank on 
which the cheque was drawn became insolvent : — 
Held : the cheque was accepted by resps. as the 
agents of applt., Sc not with the intp.nf ion of acquir- 
ing title to it or gratuitously guaranteeing its pay- 
ment, & the loss fell on applt. — Gaden p. New- 
foundland Savings Bank, [11^69] A. 0. 281 ; 68 
I.. .1. P. 0. 57 ; 80 L. T. 829 ; 15 T. L. R. 228, 
P. C. 

AnnotaHon: — ^Reld. Imperial Bank of Canada v. Bank of 

HamUton, [1903] A. C. 49, P. O. 


Sub-sect. 3. — Erroneous Entries. 

719. Alteration by bank — ^Alleged correction of 
mistake — Statement by bank clerk — Evidence.] — 

Pltf. sued defts., bankers, to recover £50, the alleged 
balance of his account. His servant proved paying 
in £81 lOjj. by a cheque for £31 10«. & £50 in cash, 
the clerk entering £81 lOa. to the credit of pltf. in a 
pass-book whicii he always sent when he paid in 
money. Several months later, when more money 
was paid in, the clerks altered the entry of £81 lOfi. 
to £31 10s., saying they had made what was wrong 
right. Pltf. called & asked a clerk whether they 
had made the alteration & why ; — Held : the clerk’s 
answer to the effect that no cash had been paid in 
was admissible in evidemee against the bankers. — 
Price v. Marsh (1823), 1 O. & P. 60, N. P. 

720. Wrong double entry by bank — Right to 
rectify.] — Resp. had been a customer of the G. Bank 
for some years prior to 1855 & had been supplied 
with the usual pass-book. The account between 
him &^the bank was balanced on Oct. 31 in each 
year. Resp. alleged that from Oct. 31, 1854, to 
July 21, 1855, his payments to the bank amounted 
to £683 3s. 4d., while the sums received by him from 
the bank during the same period amounted to no 
more than £616 14s. 6cZ., leaving a balance in his 
favour of £66 8s. lOd. In his pass- book were entered 
(-he various payments & receipts occurring between 
him & the bank, the payments into the bank being 
acknowledged by tlio agent & accountant of the 
bank appending their initials opposite to the sums 
so entered. The bank alleged that there was a 
double entry on June 6, 18.55, of the sum of £80 
credited to resp. on the preceding day, namely, 
June 5, which by mis(-ake was twice entered to his 
credit in the pass-book by the bank accountant : — 
Held : the entries in the pass-book were only primd 
facie evidence against the bank & it was open to the 
bank to show that the double entry was erroneous. 
— Commercial Bank op Scotland v, Rhind 
( 1860), 3 Macq. 643, H. L. 

721. Mistak^ In calculating interest — No objection 
by customer — Reopening account.] — If in a pass- 
book a clerk by error calculates the interest at a 
wrong rate & the customer allows it to pass, 
believing it to be the right rate, that is a 
mistake which is remediable by reopening the 
account. — Adams v, Aston (1859), 1 P. & P. 
601. 

722. Customer overcredited — Right to draw 
against.] — Pltf., a customer of defts., finding on 
examining his pass-book that it showed a balance 
of £70 17«. ihi. in his favour, drew a cheque for 
£67 1 la. in favour of a firm to whom he owed that 
amount. On the cheque being presented by that 
firm, it was dishonoured by (lefts., whereby pltf. 
suffered damage, in respect of which he sued defts. 
From the evidence it apT>eared that at the time 
pltf. drew the cheque for £67 11a. he had a balance 
at the bank of £60 5a. 9d. only, but that in his 
pass-book one of the bank clerks had, in error, 
eiit^ercd to pltf.’s credit a sum of £10 12a. twice, 
with the result that from the pass-book pltf. 
appeared to be in cr(*dit to t-he amount of 
£70 17a. 9d. : — Held : although defts. were entitled 
to have the wrong entry ultimately corrf'cted, pltf. 
(who had not been i^ilty of any negligence or 
fraud in connection with the matix'r) was entitled, 
until that correction had been made, to act upon 
defts.* statoments in the pass-book, &, having 
acted upon those statement Sc suffered damage 
thereby, he was entitled to recover against defts. 
the amount of such damage. — Holland v. Man- 
chester Sc Liverpool Dtsttrict Banking Oo., 
Ltd. (1909), 25 T. L. R. 386 ; 14 Com. Oas. 
241. 
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Sect. 14.--REM1TTANCES TO BANK TO MEET 

ACCEPTANCES. 

723. Bills deposited with country bank to meet ac- 
ceptances — Remittances forwarded to London firm 
— Specific appropriation — Failure of bank & firm.] 

— A., B., C. D. were partners in a banking house 
at Liverpool, Sl C. & T). also carried on a separate 
mercantile business in London. S. having accepted 
bills payable at the house of C. & D., employed 
A., B., C. & D. to get them paid, & agreed to de- 
posit with them good bills indorsed by him for the 
purpose of enabling them to do so. A., B., C. & D. 
debited S. in account for his acceptances & credited 
him for all the bills deposited. Some of the bills 
deposited by S. were remitted by A., B., C. & 1). to 
C. & D. upon the general account between the two 
houses, & before any of tiie acceptances of 8. 
became due both houses failed, & S. was obliged 
to pay his own acceptances : — Held : (1 ) t he 

assignees of C. & I), were entitled t-o retain the bills 
remitted to them ; (2) it made no difference that 
one of the bills did not arrive in Ijondon until after 
the bkpcy. of C. &; 1). though sent by A., B., C. 
A D. before that event. — B olton v. Puller (1796), 
1 Bos. A r. 6ri9 ; 120 K. U. 1053. 

Annotaiio'iis : — Distd. I*eddcr t5. Watt (1795), Peako, Add. 

Cek. 41. Apld. Johnson r. Roharts (1S75), 44 L. J. Ch. 

4(55. Refd. HoJdcro, Er p. I^mse (1812), 1 Rose, 2ti2 ; 

Thompson r. Giles (1824), 2 B. & C. 422. Mentd. Jacaiid 

r. French (1810), 12 East. 317 ; Sparrow v. Ohleman 

(1829), 7 L. J, O. S. K. B. 173. 

724. Bills sent to London agents — Specific 

appropriation — Failure of country bank.] — Cus- 
tomers of country hankers paid into the bankers a 
sum of money in bank-notes, <& also some bills of 
exchange to be remitted to London in order to meet 
certain acceptances. The bankers sent to their 
linden agents the bills & some bank-notes, with a 
letter directing them to pay a certain sum of money, 
also giving tliem notice of the accept ancf‘s as pay- 
able at their bank, & giving directions as to other 
business. The country hankers stopped pay- 
ment, owing a large balance to the London 
baiikei*s : — Held : as between the country cu.sio- 
mers <te the London bankers, there was no appro- 
priation of the bills & notes to meet tiie accept- 
ances, <te the London bankers could retain the bills 
& notes witliout meeting the acceptances. — John- 
son V. Robarts (1S75), 10 Oli. App. 505 ; 41 L. J. 
Cli. 678 ; 33 L. T. 138 ; 23 W. K. 763, L. JJ. 

Annotafions : — Ezpld. Hf- Gothonh\irpr Commercial Co. 

(1880). 42 L. T. 174. Mentd. lie Broad, Exp, Neck (1884), 

13 Q. B. D. 740, C. A. 

725. Bills remitted to meet bills drawn on & ac- 
cepted by bank — Misappropriation — Bankruptcy of 
bank— Right to remitted bills with bank.] — B. was 

in the habit, of drawing bills on H. & Co., bankers, 
& of remitting bills t.o them to an amount fully suffi- 
cient to meet their acceptances. IT. Co. Ix^came 
bkpt. At that time there were in the hands of 
lioldors for value undue bills to a large amount 
drawn by B. iRKm U. & Co., & accepted by them, 
but II. & Co. had misappropriated the greater part 
of the bills remitted to meet them Held : B. 
could not claim to have ret.umed to him such of the 
remitted bills as remained in the hands of H. & Co. 
at the time of their bkpcy., but they must be applied 
so far as they would extend in pa>^Ilent of the bills 
accepted by H. &: Co . — He TTarrison, Her p. Car- 
RICK (1858), 2 Do G. & J. 208 ; 44 E. R. 968, L.JJ. 

Annotation : — Consd. Frith v. Forbes (1862), 6 L. T. 847. 

726. Remittances sent from abroad to cover drafts 
on firm — Advances to be repaid out of remittances 
from abroad — Bankruptcy of firm. }-^ri tfs., bankers 
at L., ostabli.shed a credit agency with the G. Co. in 
London, & agreed to send remittances within ninety 
days to cover drafts. The O. Co., being in diffi- 
cuities, obtained an advance of money from the P. 


Bank, to be repaid out of expected remittances 
from the L. Bank to cover bills then current, & the 
P. Bank employed as agents to receive & select 
from the expected securities the managing director 
of the G. Co. & their own managing director, who 
had been, two years previously, the manager of the 
G. Co., & was cognisant of party to the arrange- 
ment with the L. Bank. The securities were se- 
lected by & handed over to the P. Bank upon their 
arrival, & t.he following day the G. Co. stx>pped pay- 
ment & was wound up : — Held : the L. Bank had 
no title to recover the securities from the P. Bank. 
— Banco de Lima v. Angtx^-Peruvian Bank ( 1878), 
8 Ch. D. 160 ; 38 L. T. 130. 

Annotaiion : — Mentd. Re Gothenburg Gommorcial Co. (1880), 
42 L. T. 174. 

727. Acceptance of bill payable at bank — Bill 
lodged with bank for payment — Payment by accep- 
tor — Right of bank to apply to debt from accep- 
tor.] — P. accepted a bill payable at defts.* banking 
house. Pllf. was holder of the bill & lodged it with 
deft 8. for payment. When tlie bill became due, P.’s 
clerk went to defts. &. told them that he had brought 
the money to take up the bill, & laid tiie money 
down on the counter & demanded the bill. Defts. 
took the money, but- did not doliv(‘r up tlu‘ bill or 
pay p»ltf. but applied the money in satisfact ion of a 
debt due to themselves from P. : — Held : defts. iiad 
received the money for the use of pltfs. — D e 
Bernales V , l^^TLLER (1810), 14 East, 500, n. ; 104 
E. R. 728 ; subsequent proceedings, 2 Camp. 426, N. P. 

AnnaiaHone : — Distd. Williams r. Everett (1811 ), 14 East, 582 ; 
Stewart v. Fry & Chapman 11816), Holt, N. P. 372, N. P. ; 
Yates V. Bell (1820), 3 B. « Aid. 643. Consd. Ilcnnitiflra 
r. Rothschild (1827), 4 Bing. 315 ; Thomas v. Tyler (1838), 
3 Y. & C. Ex. 265 ; Warwick v. Rogers (1843), 6 Man. & Q. 
340. Refd. Kilflby v. Williams (1822). 5 B. & Aid. 815 ; 
Re Douglas, Ex p. Hankcy (1838), 4 Deae. 1 ; J^)w1oh v. 
Hargrt^avos (1853). 3 De G. M. & G. 430, L.JJ. ; Prince 
r. Oriental Bank Ck)rpn. (1878), 3 App. Cos. 325, P. C, 
Mentd. Bell v. Frt^o (1818), 1 Swan. 90; Frnhling r. 
Schroeder (1835), 2 Jling. N. 0. 77 ; Dimcomhe v. Brighton 
Club Co. (1875), L. R. 10 Q, B. 371 ; McKe wan’s Case 
(1877), 6 Ch. D. 447, C. A. ; L. C. & D. Ry. Co. v. S. E. 
Ry. Co., [1892J 1 Ch. 120, C. A. 

728. Payment of money Into bank to meet 
bill — Death of acceptor — Right of bank to retain for 
debt from acceptor. ] — A. having accepted a bill of 
exchange, paid money into his bank upon the ex- 
press understanding that it was to be applied in 
taking up Uie bill at maturity. A. suddenly died 
before the bill fell due, & the bank retained the 
money in satisfaction of moneys owing to them 
upon A.’vS general account- The bill was returned 
dishonourefl to the drawers, who thereupon sued 
the bank for the amount : — Held : there was no 
privit y to sustain the suit. — Hill v. Royds (1869), 
L. R. 8 Eq. 290 ; 38 L. J. Ch. 538 ; 20 L. T. 842. 

729. Specific appropriation — Dishonour 

of bill— Money returned to acceptor.] — ^A., an accep- 
tor of a bill payable at his liOn don bankers, re- 
mitted them funds to pay it, or take it up if over- 
din*, which last being the case, the bankers called 
on the holders, intending to take it up, but finding 
the bill bad been sent back to Ireland as dis- 
honoured, they remitted the money back to the 
acceptor, <te, upon a subsequent presentment of the) 
bill, refused pa>'incnt : — Held : this was not .such a 
specific appropriation of the money, as to render 
the bankers liable to tlie holder for the amount- re- 
mitted. — Stewart tJ. Fry (1817), 1 Moore, 0. P. 74 ; 
7 Taunt. 3.39 ; 129 E. R. 136. 

730. Dishonour of bill — Remittance by acceptor to 
pay bill —Refusal to pay bill. }— A bill of exchange, 
payable at the house of defts., had been there pre- 
sented A; dishonoured, & the acceptor afterwards 
remitted to defts. a sum of money for the purpose 
of enabling them to pay the dishonoured bill, Sd also 
another of less value. Defts. in answer stated the 
fact of the biU having been dishonoured, but added 
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that the money received should bo carried to the 
acceptor’s account. Defts. afterwards paid the 
smaller bill but refused to pay that of pltfs. : — Held : 
Itfs. could not sue defts., there being no privity 
etween them. — Y ates v. Belx. (1820), 3 B. &; Aid. 
643; 106E. 11.796. 

781. Bill payable at correspondents* — Payment of 
money to bank to meet bill —Amount credited to ac- 
ceptor in bank books — Correspondents not advised.] 

— The acceptor of a bill paid money to his bankers, 
defts. (at whose < orrespondents’ house it was pay- 
able), for the pur^o.se of taking up that & other 
bills, & they promised him to apply it to such pur- 
poses, & entered the particular bill to their credit 
in their books, but^ it did not appear that they had 
advised their corr(\spondents to pay it : — Held : 
the drawer, the holder of the bill, could not sue the 
bankers for the amount of the bill, there being no 
privity to sustain the action. — ^M oore v. Busitell 
( 1857), 27 L, J. Ex. 3. 

AnnoUUion -Apld. Hill V. Royde (1869). L. R. 8 Eq. 290. 

732. Liability of bank.] — ^A.paid 

to a banking co. a sum of money, for the specific 
purpose of providing for a bill of exchange, for that 
amount, drawn by A. upon the co.’s London 
bankers. A. was at that time indebted in a larger 
amount to the co., who, instead of applying the 
money according to his instructions, placed it to the 
credit of his account with them. The bill was re- 
fused acceptance, & while it r(*mained unpaid in the 
hands of the holder A. became bkpt. : — Held : his 
assignees were entith d to recovtir from the co., in a 
special action of assumpsit, the whole amount, of the 
bill.— Bnx V, Smitpi (1S44), 12 M. A W. 618 ; 13 
L. J. Ex. 243 ; 2 L. T. O. S. 424 ; 8 Jur. 179 ; 152 
E.R. 1346. 

Annotations: — Distd. Oamett r. M’Kowan (1872), L. R. 8 

Exch. 10. Mentd. Alder v. Kclj?liley (1 846). 15 M. & W. 

117 : Bell V. Cuivy (1840), 8 C. B. 887 : Valpy v. Oakclcy 

(18.51), 16 g. B. 941; AblidowTi v, Ingainells (1880), 5 

Ex. D. 280, C. A. 

733. Money remitted by indorser to meet bill 

— Money applied by mistake in payment of another 
bill,] — I*ltf. having indorsed a bill drawn by C. for 
£130 payable at A. Co.’s, finding that it would 
not be honoured by the acceptor, paid in this sum 
of money to the bankers t he purpose of retain- 
ing it. Deft, hold another bill of exchange for the 
same sum, accepted by the same person, due the 
same day, payable at the same place, Tlie latter 
bill b(‘ing prese?ited for payment first, & no funds 
being provided to pay it, the banker’s clerk, by mis- 
take, gave deft, the £130 paid in by pltf, : — Held : 
pltf.’s remedy ^vas against the bankers A ho could 
not maintain an action against d(*ft, to recover the 
money. — B ogebs v. Kelly (1809), 2 Camp. 123, 
N. P. 

734. Remittance under mistake— Liability to re- 
fund.] — Applt., who lived in England, had a st and- 
ing arrangement with a firm of bankers in New 
York, in virt ue of which they were to honour the 
drafts of a co. carrying on bu.sinoss in Mexico, in 
which applt. was interested, up to £500, applt. 
agreeing to put them in funds by paying that amount 
from time to time to their account at. resps.’ bank in 
London. On Oct. 21, 1907, the New York finn wToto 
to applt. informing him that the Mexican Co. had 
been credited with £600 & ro(juesting him to pay 
that amount tx> th eir account wnth resps. On receipt 
of this letter on Oct. 29 applt. paid £.500 to resps. to 
the credit of the New York firm. On Oct. 30 the 
Now York firm became bkpt., & applt., on becoming 
aware of this fact on Oct. 31, immediately applied 
to resps. for the repayment of the £500. Resps. 
claimed a right to retain it in reduction of the in- 
debtedness of the New York firm to them : — Held : 
the money had been paid under a mistake of fact as 
to the true position of the New York firm & resps. 


had no better right to retain the money than their 
principals would have had, if it had been paid over 
to them. — K errison v. Glyn, Mills, Currie <fc 
Co. (1911), 81 L. J. K. B. 465 ; 105 L. T. 721 ; 28 
T. L. K. 106 ; 56 Sol. Jo. 139 ; 17 Com. Cas. 41 , IT. L. 

735. Remittances with instructions to pay creditors 
— Refusal of payment by bank— Rights of creditors. ] 
— K., residing abroad, remitted bills on England to 
defts., his bankers in London, with directions in the 
letters inclosing such bills to pay the amount, in 
certain specified proportions, to pltf. & other credi- 
tors of K., who would produce their letters of advice 
from him on the subject. Before the bills became 
due pltf. gave notice to defts. that he had received 
a letter from K., ordering payment of his debt out 
of that remittance, & offered them an indemnity if 
they would hand over one of the bills to him, but 
defts. refused to indorse the bill away, or to act 
upon the letter, but admitted they had received the 
directions to apply the money, defts. in fact after- 
wards received the money on the bills when due ; — 
Held: (1) they did not by the mere act of receiving 
the bills & afterwards the produce of them, willi 
such directions, <fe without any assent on their part 
to the purport of the letter, & still more against 
their express dissent, bind themselves to pltf. so to 
apply the money in discharge of the debt due to 
him from K., pltf. (between whom & defts. there 
was no privity of contract, express or implied) 
could not maintain an action against defhs. for 
money had & received by them to his use ; (2) the 
property in the bills & their produce still cont inued 
in the remitter. — Williams v, Everett (1811), 14 
East, 582 ; 104 E. R. 725. 

Annotations : — Apld. Yates v. Boll (1820), 8 B. & Aid. 643. 
Ristd. Gibson v. Minet (1824), 2 Bing. 7 ; Fitzgerald r. 
Stewart (1828), 2 Sim. 333. Folld. Wcdlake r. Hurley 
(1830), 1 O. & J. 83. Consd. Garrard r. Lauderdale 
(1831), 2 Rush. & M. 451. Apld. Baron v. Husband (1833), 
4 B. & Ad. 611. Distd. Frtihling v. SebrOder (1835), I 
Hodg. 105. Apld. Brind v. Hampshire (1836), 1 M. & W. 
365. Consd. fie Douglas & Anderson, Ex p. Cotterill, 
Mill (1837), 3 Mont & A. 376, Ct. of R. ; Re Douglas. Exp, 
Hankey (1838), 4 Deac. 1 ; Thomas v. Tyler (1838), 3 
Y. S:, C. Ex. 255. Distd. Cobb v. Bccke (1845), 6 Q. B. 930. 
Apld. Robbins r. Fennell (1847), HQ. H. 248 ; Harland 
V. Binks (1850), 15 Q. B. 713. Distd. Collins r. Brook 
(1860), 5 H. & N. 700, Ex. Ch. Apld. Fleet n. Perrins 
(1808), L. R. 3 Q. H. 536. Distd. New Zealand & Australian 
Land Co. v. Rustoii (1880), 5 Q. B. D. 474. Refd. Rowe v. 
Young (1820),2Bli.391, H. L. : Tibbitts r. George (1836), 2 
Har. & W. 154 ; Hutchinson v. Heyworth (1838), 9 Ad. Sc 
El. 375 ; Siggers v. Evans (1855), 5 E. & B. 367 ; Sloper 
V. Cottorell (1856), 27 Ti. T. O. S. 198 ; Liverslde r. Broad- 
belt (1859), 28 L. J. Ex. 332 ; Browne v. Hare (1859), 4 
H. & N. 822. Ex. Oh. ; Fleet v. Perrins (1869), L. R. 4 
Q. B. 500. Mentd. R. V. Beaumont (1854), 18 J. P. 103, 
C. C. R. : Godts r. Hose (1855), 25 L. J. C. P. 61 ; Lizard! 
r. Pennell (1856), 2 .Tur. N. S. 1227 ; Conflans Stone Quarry 
Co. V. Parker (1867), 17 L. T. 283 ; Rustoiujee r. H. (1876), 

1 6. B. D. 487 ; Prineo r. Oriental Bunk Corpn. (1878), 
38 L. T. 41, P. C. 

736. .] — A general remitt ance to 

bankers, to whom the remitter is indebted, accom- 
panic'd by a letter requesting them to pay certain 
specific sums to particular persons, not expressly 
out of the sum remitted, does not so fix the bankers 
as to give the persons, to whom such sums were so 
directed to be paid, a right of action against them 
for money had & received without an assent on 
their part to such an appropriation of the money 
remitted. It is not necessary that the hankers 
should express a dissent from the required appro- 
priation. — G rant v. Austen (1816), 3 Price, 58 ; 146 
E. R. 191. 

737. Bills held under agreement to accept custo- 
mer's draft — Bankruptcy of drawer— Refusal to pay 
acceptance & receive payment of other bills — Con- 
version.] — Deft-s., bankei*s in Tendon, agreed with 
K. in New York to open a credit account in favour 
of K., upon the terms that defts. would accept 
drafts upon themselves by K. to he drawn against 
shipping documents for shipments of cotton by K. 
to Liverpool, & also against simultaneous remit- 
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Sect 16.] 

tances of bills without any bills of lading attached. 
Dcfhs. charged K. a commission. The credit was 
subsequently divided into two accoimts ; account 
A. being for drafts against simultaneous remittances 
& account Tl. for drafts against shipping documents. 
After the se])arate accounts were opened K. drew 
upon it made remittances to defts. in respect of 
each account, & K. inclosed each remittance in a 
letter specifying, almost invariably, the account to 
which it was to be credited, & each draft was noti- 
fied by a letter specifying the account to which it 
was to be debited. Defts., in reply to such letters, 
notified the remittances & drafts to have been 
credited or debited to the respective accounts as 
directed. K. forwarded to defts. two bills on mer- 
cantile firms & advised two drafts a1 sixty days 
upon defts. By a letter inclosing the bills & ad- 
vising the drafts K. directed defts. to place the bills 
to K.’s credit, & the drafts to their debit, in account 
A. Before defts. received the bills & h*t ter, K. was 
adjudged bkpt. und(‘r the law of the United States, 
& his property vested in pltfs. as assignees in bkpey. 
At the time K. stopped payment a considerable 
balance was due to defts. on account B. Defts. re- 
fused to accept K.’s two drafts & having received 
payment of the two bills when they became due re- 
lusf'd to pay over any part of the proceeds to pltfs. : 
— Held : (1) defts. held the two bills upon the 

corulition precedent that they would accept pltfs.* 
drafts, tV: the condition having been broken, pltfs. 
were entitled to recover the proceeds of the two 
bills, which defts. had wrongfully converted to their 
own use ; (2) defts. were not entitled to any set-off 
or counterclaim in respect of the balance due to 
them on account B. — Seligmann v, IIutii (1877), 
37 L. T. 488, C. A. 


kSeot. 1 5.— BILLS OF EXCHANGE DRAWN AGAINST 
SHIPPING DOCUMENTS AND ACCEPTED OR 
DISCOUNTED BY BANK. 

738. Against goods consigned by drawer — Specific 
appropriation — Security for payment transferred to 
bank - Rights of bank to goods.] — C. & Co,, cotton 
brokers, accepted bills of exchange for K. & Co., 
m(;rchanls, against delivery of the bills of lading 
for cotton, & Co. also made other advances to 
K. & Co. without any specific security. Pltf. bank 
discounled the bills upon K. & Co., transferring to 
the bank tludr security on the cottons for the pay- 
ment of the bills. Both C. & Co. ^ K. & Co. stopped 


payment, & the bills were dishonoured. Pltf. bank 
claimed to have the proceeds of the cotton applied 
in satisfaction of the bills, & C. & Co. claimed the 
right to apply such proceeds in satisfaction of what 
was due to them on their general account by virtue 
of their general lien : — Held. : the cotton had been 
specifically appropriated for the purpose of satis- 
fying the bills, & the drawers* rights having been 
transferred to pltf. bank, they were entitled to have 
the jiroceeds so applied in the first instance. — I n- 
man V. Clare (1868), John. 769 ; 32 L. T. O. S. 363 ; 
6 Jur. N. S. 89 ; 70 E. H. 629. 

AnnoiationA : — Expld. & Distd. Frith v. Forbos (1862), 31 
L. J. Ch. 793. Distd. Re Barned’s Banking Co., Ex v, 
Stephens (1868), 3 Ch. App. 753, L.JJ. Apld. Re Leggatt, 
Rc Gledstanos, Ex p. Do who rst (1873), 8 Ch. App. 965, 
Consd. Brovm, Shlploy v. Konfirh (1885), 29 Ch. D. 
848. C. A. Befd. He Huso, Exp. Dover (1884), 13 0. B. D. 
766, C. A. ; J^^partali r. Cr6dit LyonnaiB (1885), 2 T. L. Tl. 
178, C. A. Mentd. Re Yglesias, Ex p. Gomez (1875), 10 Ch. 
App. 639. L.JJ. ; Re Strachan, Exp. Cooke (1876), 4 Ch. 
D. 123, C. A. 

739. Insolvency of acceptor — Right of 

drawer to goods. I — S. Sc S., bankers in London, 
granted to Q.. a merchant at Shanghai (at the re- 
quest of M., a Ijondoti merchant acting as his agent) 
a letter of credit authorising Q. “ to draw on us, at 
four mordlis’ sight, for any sums not exceeding 
£20,000, such draft or drafts to be accompanied by 
bills of lading & invoices of tea, purchased accord- 
ing to order of M., <fe shijiped by steamers to Lon- 
don, Sc marine policies relating thereto, & those 
documents to bo surreridered to us against our 
acceptances.** The document continued : “ We 

hereby agree with you^& also iis a separate engage- 
ment with the bond fide holders rf‘spectively of the 
bills drawn in compliance with the terms of this 
credit, th;it the same sliall be duly accepted on 
presentation, & paid at maturity.” It was also 
agr(*ed that S. Sc S. should r(‘C(‘i\te commis.sjon at 
1 per cent . on all drafts drawn under this credit, & 
that M. should meet all their acceptances on or 
before t-beir due dates, ‘‘2J per cent,, being allowed 
on all prepayments.” Q. drew, under the letter of 
credit, bills (>n S. Sc 8. for £18,000 against tea con- 
signed by him to M., each bill mentioning the date 
of the letter of credit, & purporting to be drawn 
under it against a part icular consignment of tea, 
“ as per shipping d(>cumonts herewith.** The 
shipping documents wt*re attached to the bills, <te 
Q. advised 8. 8. by post of tin' drawing of each 

bill, men! ioriing the t(*a against which it was drawn 
Sc the name of the .ship by which it was sent. Q. 
discount ed each bill with a bank in China, which for- 
warded the bill <fc sliipping documents to their Lon- 
don agents, who obtained the acceptance of S. & 8., 
on delivery to them of the shipping documents. As 


PART n. SECT. 16. 

738 i. Against goods consigned hy 
dravier — Bank entitled to give vp Mil of 
lading on acceptanre.l — Wisconsin 
Marine & Fire Insurance Co. Bank 
V . Bank of IIiutish North America 
(1861), 21 U. C. R. 284 ; 2 K. & A. 282. 
—CAN. 

738 ii. Acceptance hy hank against 

forged hill of lading — lAability of hank .] — 
Deft., a merchant, instnicted his banker 
to accept the drafts of L., on bcinpr 
handed clean bill of lading of a cargo 
consigned to the atter. A bill of lading, 
professing to answer the description in 
the instructions, was handed by L. to 
the banker, who accepted Ids drafts, &, 
it turning out that the bill of lading was 
forged, paid the amount of the accept- 
ances : — Held : the banker was not 
bound to see that the bill of lading was 
genuine, bnt only that it was regular on 
the face of It. 

The Indorsement of the bill of lading 
purported to be fdgned by an agent of 
the sliJppors : — : the banker was 
not responsible for the authority of the 


agent to sign for his princlpals.- 
Bank V . Synnott (ISD), I. R. 5 Fq. 
595.— IR. 

738 iii. Attachment of goods — De- 

livered to acceptor for sale — Insolvency 
of acrephtr.] — Pltfs. received goods as 
ciollaterul security for a draft, which 
they had discounted & had intrusted to 
P., the acceptor of the draft, sinee 
insolvent, for sale, taking from him the 
following bailee receipt : “ Received 

from the M. Bank for one thousand two 
hundred & eighty-four hams, one 
hundred shoulders & ten pieces of bacon, 

I hereby undertake to sell the property 
ther(!in specified for account of the bank, 
& collect the proceeds of the sale or sales 
thereof, & deposit same in the bank to 
the credit of aex*eptaiico two tliousand 
four hundred & fourteen, due July 11, 
hereby acknowledging myself to be 
bailee of the property for the bank ** : — 
Held • the hank did not lose control of 
the goods &, on the bailee becoming 
insolvent, bad a right to revendicate 
them as pledged for the amount of the 
oceoptance.— Merohants Bank v. 


MrGRAlL (1878), 1 L. N. 231 ; 22 

L. O. J. 148.— CAN. 

738 iv. Assignment of carrier* a re- 

ceipt as collateral security — Whether hank 
entitled to retain posseAsion until pay- 
ment.] — C. shipped flour to the order of 
a bank for aocoimt of L. &, at the same 
time, drew on L.. discounted the bill at 
the bank, indorsed & delivered te the 
bank the carrier s receipt, & signed a 
memorandum stating that the reo»)ipt 
had been indorsed as collateral security 
for the T>ayment of the draft, the bank 
to sell the flour, applying the proceeds 
to pay the draft, & to place the property 
I In charge of any respectable broker or 
warehouseman, without preludice to the 
bank's claim upon any party to the 
draft : — UeM : the bank, though bound 
to retain the flour until the bill was 
aec-optod. might then, if they chose, 
deliver the flour to L., the fair con- 
struction of the agreement being that 
the retaining of possession until payment 
was optional with tho bank. — Clark v. 
Bank op Montreal (1867), 18 Gr. 211 . 
—CAN. 
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the tea arrived in London it was wareiiouscd in the 
name of S. & S., wlio from time to time gave de- 
livery orders for parcels to M., who gave them 
cheques for the value of the parcels. The amount 
of the cheques was carried to the credit of M. in a 
special account in the books of S. & S., & M. was 
also credited with 2i per cent, for prepayment, & 
debited with the amounts of the bills, freight & 
other charges. The cheques were paid into the cur- 
rent banking account of S. & S. Before the bills had 
matured, S. & S. filed a petition for liquidation. 
Some consignments of tea remained in specie at the 
time of the sl/oppage : — Held : Q. was entitled to 
have the tea in specie applied in payment of the 
bills, on the ground that it had been specifically 
appropriated to meet them, but the bank which had 
discounted the bills was not entitled to have the 
proceeds of sale of the teas previously sold so 
applied. — i^eSusE, Exj). Dever (1884), 13 Q. B. D. 
706 ; 51 L. T. 437 ; 33 W. R. 290, C. A. 

: — Refd. Phelp, StokoB v. Comber (1885), 29 

(’ll. D. 81.3, C. A. 

740. Hypothecation of bills of lading & 
policy of insurance given to bank — Receipt by bank 
of policy money on loss — Rights of bank to sur- 
plus.] — A shipper at Bombay having consigned 
goods to merchants in England, drew on them for 

,200, & insured the goods for £1,700. He sold the 
draft to defts., a bank, <fe handed them at the same 
time tlie policy of insurance Sc the bills of lading, 
with a lett or of hypothecation signed by him. This 
letter stated that the shipper, having sold the bills 
to the bank. Sc having at the same time handed to 
them, “ as collateral securities for t he due payment 
of ” the bill, “ the bills of lading Sc shipping docu- 
ments of the several goods stated at foot,*’ tliercby 
authorised the bank, “ on default being made in 
acceptance on presentment, or in payment at 
maturit y ** of the bill, to s(‘ll the goods Sc apply the 
proceeds in payment of the bill, “ the balance, if 
any, to be placed against^ any other of my bills 
which may at the time be in the hands of the bank, 
or any other liabilit y of me to the bank.” The only 
document/S stated at foot were the bill of exchange 
&. the bill of lading. The ship was burnt at. sea & 
the cargo lost. The draft for £1,200 was duly ao- 
cepted, but the acceptors failing, it was dishonoured 
at maturity. The bank recouped tliemselves out of 
the policy moneys which had noen paid to them by 
the insurance office. Sc had a balance in their hands. 
This balance having been claimed bypltfs., who were 
assignees for value of it from the shix^per, t he bank 
claimed it as a collateral security for a debt due to 
them from t.he shipper on another account. He had 
shipped goods to other consignees & had drawn 
against the goods bills, which were also in the 
hands of the same bank. When the bills fell due, 
the drawees had requested the bank to defer pre- 
sentment of the bills. The bills had not been pre- 
sented, but the goods had been sold at a loss, Sc the 
bank had re-drawn upon the shipper for the de- 
ficiency, but he had failed : — Held : (1) the lett/cr 
c»f hypothecation did not extend to any other 
liability of the shipj^er t.o the bank than that arising 
upon the £1,200 bill ; (2) the bank having, at the 
request of the drawees, refrained from presenting 
the bills, had practically given tliem time. Sc had 
thus released the drawer, & the shipper was not 
indebt.ed to the bank on this account ; (3) pltf. 
was entitled to the surplus in the hands of the bank. 
— Latham v. Chartered Bank op India (1874), 
L. R. 17 Eq. 205 ; 43 L. J. Ch. 612 ; 29 L. T. 795 ; 
2 Asp. M. L. C. N. S. 178. 

741. Against bills of ladlng^Forged bill of lading 
— Rights of bank.] — A customer of a bank desired 
them to procure to be accepted bills of exchange, 
which a correspondent of his would draw against 
bills of lading he should send, & the bank got their 


agents to accept the bills of exchange on a docu- 
ment which was sent to them as. Sc purported to be, 
the bill of lading referred to. The bill of lading was 
in fact a forgery, no goods having been shipped, Sc 
the transaction being a fraud on the part of the 
customer’s correspondent: — Held: the bank had 
not taken upon themselves the risk of the bill of 
lading being forged, & were entitled to recover from 
their customer the amount they had paid in respect 
of the bills of excliange. — Woc^DS v, Thiedemann 
(1862), in. Sc G. 478 ; 10 W. R. 846 ; 158 E. R. 973. 

Annotatio7i .‘- -Itlentd.. Guaranty Trust Co. ot Now York v, 

Hannay (1918), 87 L. J. K. B. 1223, O. A. 

742. Authority to bank to advance sum on bills of 
lading subject to certificate — Fraud — Duty of bank. ] 

— Pltf. having agreed to purchase cobalt ore from 
O., authorised deft, bank to pay cash in Sydney, 

N. S.W., against production of documents. The 
mandate was as follows : “ Negotiate drafts of O. 
at sight on D. Bank (Berlin) London agency 
p. £800 account B. S. (against) bill of lading, policy 
of insurance Sc certificate analysis from H. (for) one 
hundred tons cobalt ore analysis not less than 5 per 
cent, protoxide shipped by steamer (to) Europe.” 

O. intended to ship worthless ore, Sc in the bill of 
lading it was described as “ P. M. two thousand six 
hundred & eighty bags containing one hundred tons 
cohalt ore.” A samjile of sound ore was submitted 
for analysis, which analysis the bank refused to 
accept, as the (‘ortificato did not refer to the bill of 
lading goods. O. then marked the sample as the 
bill of lading quantity was described. The analyst 
gave a second certificate, which was as follows : 
“ Sample of cobalt ore marked ‘ P. M. two thousand 
six hundred Sc eighty bags representing one hundred 
tons * received from you on July 12 gave the follow- 
ing results : 4.14 per cent, cobalt, equal to 5.27 per 
cent, cobalt prot/oxide in the dry ore ; 9.25 per cent, 
moisture.” On producing the second certificate the 
bank paid O. £800. Subsequently O. was convicted 
of obtaining (hat money by fraudulent misrepre- 
sentation. 

Pltfs. paid ^he bills, but the ore shipped being 
worthless, they sued deft, bank to ^ recover the 
money : — Held : the certificate on its face was 
regular Sc came within the mandate, & there was no 
duty on tlio bank to see to the sampling, or verify 
the genuineness of the documents, <fe the bank was 
not liable. — B assi^: Sc Relve Bank of Austral- 
asia (1904), 90 L. T. 618 ; 20 T. L. R. 431. 

743. Undertaking to accept bills —Failure of bank 
— Breach of contract.] — T., upon payment of £100 
for commission, obtained from a bank a letter of 
credit, under which the bank, by their agent in the 
Mauritius, were to accept bills of exchange on Lon- 
don upon being fully secured by the deposit of ship- 
ping documents. Before the letter of credit reached 
T.*s agent in the Mauritius, nows had arrived that 
the bank had stepped payment, Sc T.*s agent pre- 
sented no bills for acceptance. The bank being in 
course of winding up : — HeUl : the mere stoppage 
of the bank gave T. no right to damages, as per- 
mission might have been given to the liquidators to 
accept the bills. — Be Agra Bank, Ex p. T<')NnETJR 
(1867), L. R. 6 Eq. 160 ; 37 L. J. Oh. 121 ; 16 W. R. 
270. 

Annolalion : — Apld. Ite Barber. Ex p. Agra Bank (1870), 

L. R. 9 Eq. 725. 

744. . ] — ^A bank granted a letter of 

credit to a co, on terms that the co. should ship tea 
Sc forward bills of lading, invoices, & policy of in- 
surance on the tea to the bank. Sc should also draw 
on B. & Co. bills to bo accepted by B. Sc Co. to an 
amount sufficient to cover the amount authorised 
by the letter of credit. B. & Co. guaranteed the 
performance by the co. of these terms, “ holding 
themselves responsible for the same.” The co, 
drew on the bank, Sc the bank accepted the bills, but 
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documents and accepted or discounted by oank. 
Sect, 16.3 

owirjjj to the failure of the bank after the dates when 
the bills were drawn & before they became due the 
CO. shipptid no tea, & did not perform any of the 
terms a^jreed on. All the bills were eventuelly 
paid : — II eld : the failure of the bank was no reason 
why the co. should not have performed its part of 
the contract, B. & Co. wore not relieved from 
their guarantee. — Re Babbkr <fe Co., Ex p, Aora 
Bank (1870), L. K. 1) Eq. 725 ; 39 L. J. Bey. 39. 

745. Rights of third parties against grantor of 
letter of credit- Negotiation of bills — Non-com- 
pliance with conditions — Notice to purchasers.] — 
r>ofts. at Now York granted to M. & Co., of Bid & 
New York, a letter of credit authorising M. & Co. 
to draw on defts.’ house in London at ninety days* 
sight, for any sums not exceeding £20,000, for the 
invoice cost of coffee, to be shipi)ed from Hio to 
New York, Philadelphia, or Baltimore,” advice of 
the bills (n be given to defts. in London accom- 
panied by bill of lading filled up to order of the 
shipper, & blank indorsed with abstract of invoice 
thereon for the property shipped, all the bills of 
lading issued (except one to be forwarded by the 
vessel to defts. at New York, & the one retained by 
the captain of the vessel) t-o be forwarded direct to 
defts. m London, Sc defts. by the letter of credit 
agreed with the drawers, indorsers, & bo7id fide 
holders of bills, drawn in compliance with the terms 
of it, that the same should be duly honoured on 
presentation at tBeir office in London. M, & Co. 
having purchased coffee at Bio, drew upon defts. 
in London, under the above letter of credit, for the 
invoice price of the coffee to the ord<T of pltfs, at 
ninety days’ sight, & pltfs., having referred to the 
letter of credit, purchased the bill. The coffee was 
shipped at Bio, Sc four bills of lading of the same 
tenor were given by the captain, in which the vessel 
was stated to be “ bound for St. Thomas for 
orders.” Two of these documents were delivered 
by M. Sc Co. to pltfs., but only^ one of them was 
forwarded by the latter to defts. in London, Sc with 
it was also sent to deft/S. in London, a letter of advice 
from M. Sc Co., stating that the coffee was shipped 
“ to St. Thomas for orders, for either New York, 
Philadelphia, or Baltimore.” On the bill of ex- 
change being presented by pltfs. to defts. in London, 


together with the before-mentioned bill of lading 
letter of advice, the latter refused to honour the bill 
of exchange on the ground that the bills of lading 
were not in accordance with the terms of the letter 
of credit. In pursuance of written directions sent 
by M. Sc Co,, at the request of defts. in Now York, 
to the captain at St. Thomas, the vessel proceeded 
thence to New York, & on arrival the coffee was 
sold, realising less bv £1,500 than the amount of the 
bill of exchange, l^ltfs. sued to recover that de- 
ficiency from defts., as damages for their refusal to 
honour the bill of exchange : — Held : defts. were 
not liable, as the conditions in the letter of credit on 
which they engaged to accept were unperformed, & 
the obligation upon them to accept under the letter 
of credit never attached, because the goods had not 
been consigned to any of the poriiS contracted for & 
the retention by pltfs. of a bill of lading gave them 
power to take possession of the coffee & deprive 
defts. of any security for their advances. — Bra- 
zilian Sc Portuguese Bank, Ltd. v. British Sc 
American Exchange Banking Corpn., Ltd. 
(1808), 18 L. T. 823. 

746. Documentary bills under letter of credit — 
Failure of drawee bank — Rights of bill holders.] — 

O. Sc Co. drew two sets of bills of exchange on the B. 
Co. under the authority of lett^ers of credit of that 
co., against- two cargoes of cotton. Tlie letters of 
credit stated that the bills, drawn in pursuance of 
it, were to be accompanied by corresponding bills 
of lading for cotton to be given up to the B. Co. 
on their acceptance of the bills of exchange. One 
set of bills was accepted, Jbut not paid by the B. Co., 
Sc another set was not accc'pb^d, as the B. Co. had 
stopped payment before those bills were presented 
for acceptance. C. & Co. claimed to prove in the 
winding-up of the B. Co. for the whole amount of 
the bills (which had been taken up by C. Sc Co.) 
without deducting the proceeds of sale of the cotton, 
which had I'een received by them : — Held : on the 
true construction of the letter of credit, tJie bills of 
lading were to bo a security to the co., & C. & Co. 
could only prove for the balance . — Re Barnkd’s 
Banking Co., Coupland’ s Claim (1809), 5 Ch. App. 
107 ; 39 L. J. Ch. 287 ; 21 L. T. 807 ; 18 W. B. 
122, L.J. 

Annotations: — Apld. Ite Bamod’R Banking Co., Leech’s 

Claim (1871), o Ch. App. .188, L.JJ. Consd. & Apld. Tie 

Bamed’s Banking Co., Ex p. Joint Stock Dlflcoimt Co. 

(1874), L. R. 19 Eq. 1. 


746 i. Documentary trills under letter of 
credit — Acceptance by bank—Pnyment A 
— PltfR. cfmtracted to sell to defts., & 
defta. oontnw'tf'd to buy, bales of corn- 
sacks. at a certain price f.o.b. Calcutta, 
pltfs. to draw for the price at six months’ 
sight on a London hank under a banker’s 
letter of cri'dit to bo supplied them by 
defts. before Hhipmont. Pltfs. shipped 
bales to defts. under bills of lading to 
t.be order of defts.. invoicing the lots 
as shipped on account & risk of defts., & 
insuring them for the henoflt of defts. 
For the price pltfs. drew on the I^ondon 
hank as arramced, under the lottor of 
credit provided by defts. The Invole-o 
forwarded charged defts. with the price 
of the lots forwarded. & credited them 
with the amount of the draft : — 7/e/d : 
the acceptance by the hank of tbc draft 
of pitfs. under U»c letter of credit was 
not absolute payment, & defts. wo\ild 
have beep liable for t-ho price of the hales 
supplied to them, If the hank had not 
met the draft. — Hfndlky & Co. v . 
Totuill, Watson & Co. (1894), 13 
N. Z. L. R. 13.— N.Z. 

746 ii. A cceptance of drafts without 

policies of insurance — Purchaser acAina 
on part performance by hank A — Applt. 
agreed to buy from a merchant in 
Buenos Ayres a cargo of wheat for 
delivery at a named Australian port, 
payment to bo “ by London banker’s 
acceptance of Beller’s drafta at ninety 


days* sifiTht under coiiflrmod credit, with 
documents attac^hed as usual which are 
to be griven upon ocxieptancc. Seller to 
grive policies &/or certificates of In- 
Huramx) for 2 per cent, over invoice 
value.” Applt., by letter, requested 
resp. bank to issue to him a credit 
autliorisiner the seller to draw on 
London at ninety days’ sight for the 
value of the wheat. The letter con- 
tinued : — “ Insurance to be effected by 
shippers. Drafts to be accompanied 
by bills of lading, policy of insurance, 
merchant’s certificate of wclifht & 
quality. Separate documents for each 
one hundred tons of wheat & the 
certificate of your agents at Buenos 
Ayres that the conditions of the credit 
have been complied with.” Applt. 
then undertook that. In consideration 
of the bank Issuing such credit, he 
would provide funds by purchasing the 
hank’s drafta on London at the exchange 
of the day to retire all bills drawn under 
the credit in time to meet the bills before 
maturity. On the same day the bank, 
at applt.’s instance, sent to their London 
house a cable message summarising the 
request. A credit was subsequently 
opened by the bank in London under 
which the seller drew r>ertain drafts on 
the bank in London & negotiated them 
in Buenos Ayres The drafts wore 
subsequently accepted by the hank in 
Loudon, but they were not then 
attached to their polioies of insurance. 


& the policies were not delivered to the 
bank until a fortnight afterwards. 
Prior to Ids requesting the bank to issue 
the credit, applt. had sold the wheat 
by a contract, by which ho bound him- 
self to deliver with the wheat separate 
olicies of insurance for each one 
uiidred tons. & that fact was com* 
municat<id to the bank In London before 
the issue of the credit. In these circum- 
stances the separate policies could only 
be Issued in London. & would not be 
issued until after the arrival of the hills 
of lading. When the wheat arrived in 
Melbourne applt. rcfxised to accept 
delivery of the wheat. In an action by 
the bank against applt. to cnfore^^ his 
liability In respect of the drafts : — Held : 
(1) it was not a condition precedent 
that the drafts should at the time of 
presentment for oeceptance be oceoin- 
panied by policies of insurance, 8c, if it 
was, applt. had rendered its performance 
iinpoHslbJe & so hod excused the hank 
from performance of it ; (2) If the bank, 
by accepting the drafts unaccompanied 
by policies of insurance, had failed to 
perform a condition precedent of the 
contract, applt., by his conduct after 
the arrival of the wheat in Australia, 
had elected to take advantage of the 
acceptance of the drafts & was liable to 
provide for them. — Prikplander v. 
Bank of Australabia (1909), 8 0. L. R. 
86.— AUS. 
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747. .] — P. & Co. were cotton 
merchants at Pernambuco. A., at Liverpool, 
wished to obtain consignments of cotton from them. 
They desired some security otht*r than his own. He 
obtained from B.’s banking co. a letter of credit, 
by wiiich the bankers authorised the Pernambuco 
firm to draw on them “ against cotton purchased 
in conformity with instructions.” The drafts 
were to be ” covered by shipping documents, 
say invoices & bills of lading of cotton addressed 
to this co., & forwarded under separate cover 
by the same mail which brings the drafts for 
acceptance, on receipt, of which documer^ts we 
engage t/O honour such drafts.” Some shipping 
documents of cotton were sent, & some bills were 
accepted, one bill was accepted without any 
shipping documents being sent. Before any one of 
the bills was duo, the banking co. was wound up, & 
bills arriving immediately afterwards were left unac- 
cepted. The Pernambuco firm claimed to prove 
against the bankers for the whole amount of the 
bills, without bringing into account the value of the 
cotton which had been sold, or which remained in 
hand ; — Held : they were not in a position to do so, 
but were f*ntitled only to prove for the balance, & 
the bill- holders had no lien over the goods in the 
hands of the bankers, who were only debtors to the 
bill-holders for the surplus remaining after the goods 
consigned had been applied to satisfy the accept- 
ances. — Banner v. Johnston (1871), Ij. B. 5 
n. L. 157 ; 40 L. J. Ch. 780 ; 8nh nom. Barned’s 
Banking Co. v. Johnston, 24 L. T. 542, H. L. 

Annolaiions : — Re!d. He Bariied'H Banking Co., Ex p. Joint 

Sto(!k Discount Co. (1871), h. H. 19 Eq. 1 : He 8use, Ex p, 

Dover (1884), 13 Q. B. D. 76(5, C. A. Mentd. He Jones, 

Ex p. LoveriuK (1874), 9 Ch. App. 58(i, L.JJ. ; Fraser v, 

ITovincc of Brescia Steam Tram. Co. (1887), 56 L. T. 771. 

748. Bills against ‘ ‘ produce bought & paid 

for — Non-performance of conditions.] — A letter 
of credit was given by d(‘fts., merchants in London, 
to K. & Co., merchants at Batavia, to bo availed of 
by drafts against “ produce bought & paid for ” by 
K. & Co., such produce to be held by K. & Co., under 
lien to defts. until the shipping documents were 
ready for transmission to them, «& in the letLir 
defts. und(.Tk)ok to accept & pay at maturity all 
drafts drawn by K. & Co. in conformity with the 
terms & conditions of the letter. Under this credit 
K. & Co. drew bills on defts.. which they negotiated 
for value with pltfs., who were bankers at Batavia. 
In an action by the bankers against defts. for re- 
fusing to accept the bills so drawn : — Held : it was 
a condition precedent to pltfs.’ right to recover on 
these bills against defts. that produce should have 
been both bought & paid for, against which the 
bills could be drawn. 

Other bills, drawn by K. & Co., under the credit 
& negotiated by t hem with pltfs., were presented by 
pltfs. to defts. for acceptance, & defts. accepted &> 
ultima! ely paid the same to the holders thereof, in 
the belie! that produce had been bought & paid for 
by K. &. Co. against sucli bills, whereas no such pro- 
duce liad boon bought or paid for : — Held : the 
more i)resentation of the bills by pltfs. to defts. for 
acceptance did not amount to a w’arranty or repre- 
sentation by pltfs. that produce liad been bought & 
paid for by K. A; Co. against which the bills could be 
drawn, & defts. wore not entitled to recover from 


f ltfs. the amounts so paid. — ^C hartered Bank op 
NDiA, Australia & China v. Macpaydbn (P.) & 
Co. (1895), 64 L. J. Q. B. 367 ; 72 L. T. 428 ; 43 
W. R. 397 ; 11 T. L. R. 289 ; 39 Sol. Jo. 365 ; 
1 Com. Cas. 1 ; 15 R. 333. 

749. Documents not In order — Liability of 

bank.] — Pltf. carried on business in London as an 
importer of frozen meat. Defts. at pltf.’s request 
undertook to negotiate on the terms of a letter of 
credit, at their option, drafts drawn by the shippers 
on pltf. in respect of consignments of frozen meat, 
the drafts to bo accompanied by shipping docu- 
ments, i.e., bills of lading, invoice, & policy of in- 
surance. Defts. negotiak^d a draft, attached to 
whicli was a policy containing a clause : “ To p^ay 
a total loss by total loss of a vessel only.” The 
usual form of policy in the frozen meat trade was a 
policy covering all risks. Pltf. in the usual course 
of business afterwards accepted the draft before he 
had examined the documents. A partial loss of the 
consignment took place, which by reason of the 
clause in the policy i)ltf. could not recover from 
the underwriters : — Held : defts. had committed a 
breach of their corn tract with pltf. in negotiating a 
draft which was not accompanied by a policy of in- 
surance in the proper form, & ttiey were liable to 
make good the loss to pltf. — Bortiiwick v. Bank 
OF New Zealand (1900), 17 T. L. R. 2 ; 6 Com. 
Cas. 1. 

See, further, Bills of Exchange, Promissory 
Notes, & Negotiable Instruments. 


Sect. 16.— LETTERS OF CREDIT. 

750. Payment on forged cheque — Negotiability.] 

— ^A., in Scotland being indebted in £460 to B. in 
England, paid £460 into a Scotch bank, in return 
for a letter of credit on an English bank in this 
form : ” Please honour the drafts of B. to the ex- 
tent of £460, which charge to the bank.” A. in- 
closed this letter of credit in a letter to B., which 
arrived at B.’s office in B.’s absence. The only 
clerk in the office, who had no authority to draw 
cheques, opened the letter, took the letlor of credit 
to the English bank, forged a cheque in B.’s name 
for the amount., lodged the lett er of credit with the 
English bank, received payment, & absconded. 
On B.’s return he drew on the English bank for the 
£460, but his draft was dishonoured. B. & A. sued 
the Scotch bank in Scotland for repayment of the 
£4(50: — Held: (1) the Scotch bank was liable, 
unless it could show either that the English bank 
actually paid B.’s draft, or did something which, as 
between them & B., the English bank was entitled 
to treat as equivalent to payment ; (2) a letter of 
credit was not a negotiable instrument & the person 
presenting it was not necessarily the p<*rson entitled 
to make the draft. — Orr & Barber lu Union Bank 
OF Scotland (1854), 1 Macq. 513 ; 24 L. T. O. S. 1 ; 
2 C. L. R. 1566, n. L. 

Annotations: — Consd. Conflans Quarry Co. v. Parker (1867), 
L. H. 3 C. P. 1. Reid. British Linen Go. v. Wilson D861), 
4 L. T. 162, H. L. Mentd. SchofhJd r, LondoshorouK’h, 
[1896J A. C. 514, H. L. ; London Joint Stock Bank r. Mac- 
k Arthur, [1918] A. O. 777. H. L. 

751. Payment on forged signature — Liability of 
issuing bank.] — A proposal was made to an in- 


PART II. SECT. 16. 

a. What ammmt to — Stamp.) — A 
lett.er signed by a hank aiorent, Be so 
lerood as pay the orders of A. on me, 
which will be paid on presentation here, 
the sum to lie conflned to .^1,000, & to 
be paid within a fortnltfht from this 
date ” ; — Held : a letter of credit, & 
must bo stamped. — Watkrston v. 
EorNBiTiiGH & Glasgow Bank (1868), 
SO Dunl. (Ct. of SoBB.) 642.— SCOT. 


b. Issued by foreign bank — Con- 
struriion .] — A ’etter of credit issued by 
a foreign hank is to ho. construed 
a<"ioordingr to the law's of the place wlioro 
it was issued. — S overeign Bank e. 
Bellhousk (1911), Q. H. 23 K. B. 413. — 
CAN. 

751 i. Paymeni on forged signature — 
LiabilUy of issuing hank .] — A bank in 
England received money there to be 
transmitted to B. in Upper Canada, 


& sent a letter of credit to B. to receive 
tlio money at a brunch of thf» iiank in 
Toronto. The letter was taken out of 
the post ofllce in (.'ansdu (H. having in 
the meantime died), A’ B.'s name forged 
on the hd.Uu* of credit. & tiio money 
received by some person unknowm : — 
Held : B.’s extrix. entitled to recover 
the money from the bank In Toi'onm as 
money had &. received to B.’s use. — 
Gihhinq V. Hopper (1843), 6 O. S. 605. — 
CAN. 
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surance co. by 11., ono of their local agents, for an 
insurance on the life of K. for a loan of £450 to 
the proposed insurer, on the security of the policy. 
A bond & other documents, purporting to be signed 
by K. & his sureties, were forwarded to the insurance 
co. by the agent, who requested the money to be 
sent to him by letter of credit, for K. The co. then 
paid to a bank £437, receiving a letter of credit to 
honour the drafts of K. at I., which they forwarded 
to H., who forged tlie signature of K. to the order 
& received the cash. It was subsequently dis- 
covered that the signatures to all the documents 
were forged, Sa the co. sued the bank to recover the 
amount of the letter of credit: — Held: (1) the 
payment upon the forged signature of K. was no 
discharj?e & as no draft of K. was ever given tlie co. 
had a right to demand the return of the money ; 
(2) H. could not be considered the agent of the co. 
to receive the amount of the letter of credit. — 
British Linen Co. v, Caledonian Insurance Co. 
(1801), 4 Macq. 107 ; 4 L. T. 162 ; 7 Jur. N. S. 687 ; 
0 W. K. 581, H. L, 

Annotations : — Consd. Conflans Quarry Co. v. I^arkor (1807), 

L. R. 3 C. P. 1. Mentd. London Joint Slock Baukv. 

Maomillan & Arthur, (1918] A. C. 777, H. L. 

752. Undertaking to accept bills—Failure of bank 
— Breach of contract.] — Defts., bankers at Liver- 
pool, by their letti^r of credit to pltfs., grain mer- 
chants at Alexandria & Liverpool, undertook to 
accept the drafts of pltfs.’ Alexandria firm, pllfs. 
undertaking to put them in funds to meet the bills 
at maijirity & defts. receiving i per cent, for the 
accommodation. Bills were accepted by defts. 
under this arrangement, pltfs. duly providcid 
deft«. with funds exceeding the amount of the ac- 
ceptances. Bt'fore the bills became due defts.’ bank 
stopped, & they gave notice to pltfs. that they 
would be unable to meet the bills. Ifitfs. arranged 
with another house in Liverpool to fake up the 
bills, paying 21 jier cent, commission ; they were 
also obliged to pay to the holders tlie expenses of 
protesting the bills at Liverpool & Alexandi’ia, 
incurred expense in telegraphic communications 
between Liverpool & Alexandria. In an action 
against defts. for breach of the contract contained in 
their letter of credit : — Held : pltfs. were entitled 
to recover the commission & the notarial & tele- 
graphic expenses. — pREiiN v. Royal Bank of 
Liverpool (1870), L. R. 5 Exch. 92 ; 39 L. J. Ex. 
41 ; 21 L. T. 830 ; 18 W. R. 463. 

Amwtolions : — Apld. He Oriental Commercial Honk (1871), 
L. K. 12 Kq. 601. Folld. He General South American Co. 
(1877), 7 Ch. D. 637. Distd. Re EngllHh Bank of the River 
i^late. Ex p. Bank of Brazil, [1893] 2 Ch. 438 ; Banqiio 
Populaire de Bienne v. Cave (1895), 1 Com. Gas. 67. Refd. 
Larios v. Bonany y Gurety (1873), L. R. 5 P. C. 346, 
P. C. ; Wollifl Chlorine Syndicate v. American Alkali Co. 
(1901), 17 T, L. R. 6.56 ; Barnett v. Halt (1903), 48 Sol. 
Jo. 14, C. A. 

753. Open letter of credit — Negotiation of bills 
under — Failure of bank — Right of persons paying 
bills under letter of credit.] — ^A bank gave to 1). T. 

& Co. a letUu* addressed to them, & expressed thus : 

“ You are hereby authorised to draw upon this 
bank to the extent of £15,000, &; such drafts 1 under- 
take duly to honour on presentation. This credit 
will remain in force for twelves months from its date, 

& parties negotiating bills under it are request/ed to 
indorse particulars on the back hereof.” D. T. & 


Co. drew bills under this letter to the amount of 
£6,000, & indorsed them to applt., who duly in- 
dorsed particulars on the letter of credit. The hank 
was afterwards ordered to be wound up, (fc D. T. & 
Co. were indebted to the bank to an amount ex- 
ceeding what was due on the bills : — Held : the 
letter of credit constituted a contract to the benefit 
of which all persons taking & paying for bills on the 
faith of it were entitled in equity, without regard to 
the equities between the bank &; 1). T. & Co., & 
applt. was entitled to prove for the amount due on 
the bills, without regard to the state of the account 
between the bank D. T. Go. — Re Agra & 
Masterman’s Bank, Bx p, Asiatic Banking 
Corpn. (1867), 2 Ch. App. 391 ; 36 L. J. Ch. 222 ; 
16 L. T. 162 ; 15 W. R. 414, L. J.T. 

Annotations : — Distd. He Barned*B Banking? Co., Ex p. 
St^^phena (1868), 3 Ch. App. 753. L.JJ. Apld. He General 
EBtateaCo., Ex p. City Bank (J868), 3 Ch. App. 758, L.JJ. 
Distd. He Natal Investment Co. (1868), 3 Ch. App. 355, L.C. : 
Graham r. Johnson (1869), L. R. 8 En. 36. Apld. Maitland 
V. (Chartered Meroantile Bank of India, London, & ()hlna 
(1869), 38 L. J. Ch. 363. Consd. lie Imperial Ijand Oo, of 
Marseilles, Exp. Colborne & Strawbridgo (1871), L. R. 11 
Eq. 478 ; Union Bank of CJanada v. Cole (1877), 47 L. J. 
Q. B. 100, C. A. ; Rainford v. Keith &. Blackmort^ Co., 
11905] 1 Cii. 296. Refd. Re Romford Canal Co., Pocock’s 
Claim, Trickett’s Claim, Carew’e Claim (1883), 24 Ch. 
J>. 85. Mentd. He Blakely Ordnanoe Co., Ex p. New 
Zealand Banking Corpn. (1867), 3 Ch. App. 154. L.J. ; 
Pellaer. Neptnno Marine Insco. (1880), 28 W. U. 405, C. A. ; 
Blckorton v. Walker (1885), 31 Oh. 1). 151, 0. A. ; He Goy, 
Farmer v. Goy, [1900] 2 Ch. 149 ; Pickorsgill tJ. London 
& Provincial Marine & General Insco., (1912] 3 K. B. 614. 

754. Bon& fide holder in due course — 

Constructive notice.] — Open marginal letters of 
credit were granted by a Scotch bank to F. Co., a 
firm in China, on t he guarantee of pltfs., an English 
firm, wliereby F. & Co. w ere authorised to draw for a 
specified amount on London bankers, who w ere tlie 
agents of the Scotch bank. F. & Co., in fraud of 
thdr agreement witli pltfs., drew bills under tliose 
letters of credit which w(*re not protected by ship- 
ping documents, Ac indorsed them for value to the 
(L bank, which had no actual notice of the agree- 
ment. between F. Co. pltfs. Pltfs. averred that , 
according to the ordinary course of dealing in 
reference to letters of credit granted to for<‘ign 
firms, the foreign firm could only obtain letters of 
credit upon the guarantee of some English firm, & 
that the foreign firm stipulated to use the letters of 
credit only for the purpose of buying goods to be 
consigned to England, & to transmit the bills of 
lading to the English firm as a security for the rci- 
payment of the bills of exchange drawm under the 
lott/ers of credit by a mail not later than that which 
carried the bills of exchange. Pltfs. sought tu re- 
strain the Ijondon bankers from accepting the bills : 
— Held: (1) The C. bank were entitled to require 
the grantors of the letters of credit to accept the 
bills ; (2) in reference to open letters of credit, no 
such custom exists as pltfs. averred, & even if there 
were such a custom the rights of the C. bank as 
holders in due course would not be affected by the 
mere constructive notice of the agreement betw^een 
pltfs. & F. & Co., which the custom would imply. — 
Maitland Chartered Mercantile Bank op 
India, London & China (1869), 38 L. J. (]h. 363. 

Annotation : — Distd. Union Bank of Canada v. Colo (1877), 

47 L. J. Q. B. 100, C. A. 

755. Rights of third parties against grantor — Con- 
tract between.] — Letters of credit containing a pro- 


764 i. Open letter of credit — Negotiation 
of bills under — Bond fide holder in due 
cmirse 1 — Bond fide holders for value of 
hills of exchange drawn against, & In 
accordance with the terms of, a letter 
of credit arc entitled to recover the 
amoimt of the bills from the ^ntor of 
the letter who has refused to accept 
them. — Oriental Banking Cobtn. v. 


Lippkrt & Co. (1875), Buch. 152. — 

S. AF. 

755 i. Rights of third parties against 
grantor — L^ter indorsed S discounted — 
Insolvency of grantee.] — A bank letter 
of credit, dated July 1, was drawn in 
favour of C., payable “ on or after 6th 
instant.** On July 2 it was blank in- 


dorsed per pro. of 0., & its contents, 
less the discount, wore received by the 
indorsor. July 7 was a Sunday, & 
the indorsee presented the letter for 
payment on Saturday, when payment 
was refused, as the estates of C. wore in 
course of being soqueBtrated. Sequestra- 
tion was awarded at a later period of 
the same day, & the indorser, who had 
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mise to accept bills create a contract between the 
giver of the letters & the person who advances 
money on the faith of them onl^ when such letters 
are intended to be shown to third parties for the 
purpose of obtaining advances, or where the giver 
of the letter has so conducted himself that sucli an 
intention may fairly be presumed. 

Documents in the form of letters of credit were 
addressed by defts. to 8. &; Co., authorising them to 
draw bills on defts. against shipments of grain. 
The documents were subject to certain expressed 
conditions. S. & Co. drew bills upon defts. under the 
credit so opened witliout performing the conditions. 
Pltfs., having notice of the conditions, & knowing 
that tliey wore unfulfilled, advanced money on the 
bills so drawn, whicli defts. refused to accept. Pltfs. 
sued defts. for not accepting tiie bills : — Held : if 
the documents created a contract between pltfs. & 
defts., that contract was subject to such of the con- 
ditions as were not necessarily subsequent to the 
advance. — Union Bank of Canada Cole (1877), 
47 L. J. Q. B. 100, C. A. 

Annotation : — Apld. Chartorod Bauk of India, Australia & 

China v, Maofaydon (X895), 64 L. J. Q. B. 307. 

756. Credit conditional on receipt of certificates — 
Refusai to grant certificates — Trust. ] — Ile.sp. 
entered into a contract in England witii the Frencli 
Grovt. for the supply of a large number of cartridges, 
to be paid for tlirough tlie ambassador, uj>on the 
production of certificates of approval from the 
agents of the Govt. The contract spcjcitied th(i 
times quantiti(‘s of t^acli deliv'ery, ik, time was to 
be of tlie e.ssencc of tlie contract. Applts., barikei’s 
in England, who had in their hands funds belonging 
to the French Govt.., wrote to rosj). tliat a six'cial 
credit for £10,000 had been opened in his favour, & 
woultl be paid him on receipt of the certitlcatos. 
Some cai'tridges were supplic^d & paid for, others 
were delivered, but the certificates were refused on 
the ground that the contract time had expired : — 
Held : the letter did not amount to an equitable 
assignment of the £10,000, or impress a trust upon 
funds in the banker’s hands to that amount, but 
was simply a statement that the bankers would act 
as paymasters, resp. had no claim on applts. for 
the price of the y)arcels for which certificates had 
been rcifused. Semhle: if a trust had been created 
the fact that the French Govt, did not appear 
would not have prevented the ct. from d(^aling with 
the fund. — Morgan v. Larivii':re (1875), L. R. 7 
H. Ji. 12:1 ; 44 L. J. Ch. 157 ; 32 E. T. 41 ; 23 
W. R. 537, H. L. 

Annotationa : — Mentd. Tho Charkltih (1873), L. Tl. 4 A. & E. 

69 ; Foreign Bondholders Corpn. v. Pastor (1874), 23 

W. R. 109 ; The Parloment Beige (1880), 5 1*. 1). 197, 

C, A. ; Twycross v. Dreyfus (1887), 5 Ch. I). 60.5, O. A, 


Sect. 17.— CIRCULAR NOTES. 

767. Loss of — Recovery of money paid for — Obli- 
gation to refund money on offer to return letter of 
indication — Equitable relief.] — Pltfs. purchased cir- 
cular notes of a bank, & posted them with the usual 
letter of indication to their agent at Paris, whose 
name appeared, both in tho notas letter, as tho 
person who was to receive the amount of such 
notes. The letter, but not the notes, duly roachtid 
pltfs.’ agent, but it did not appear what had become 
of the notes, or by whose fault they had been lost : 
— Held : as there was a possibility of the notes 
being made, available & of the bank becoming liable 
to repay any of the indicated correspondents who 
might cash them, there was no obligation on the 
bank to refund to pltfs. the money they had paid 
simply on their offer to return the lett(?r of 
indication. Semhle: pltfs. had a claim to equit- 
able relief on giving the bank a sufficient ind(‘.m- 
nity against the outstanding notes. — Oonplans 
Quarry Co., Ltd. v. Parker (1867), L. R. 3 
C. P. 1 ; 37 L. J. 0. P. 51 ; 17 L. T. 283 ; 16 W. R. 
127. 

758. Notes paid on forged signature — 

Breach of contract by holder.] — Pltf. lost circular 
notes which were payable to order of “ the bearer 
named in the hitter of indication.” A notice was 
print ed on the letter as to the necessity of keeping 
the letter & notes apart, but pltf, kept them both 
together in his pocket. Tlie notes were casiied by 
correspondents of defts. for persons, who produced 
the letter of indication k, forged pltf.’s name ; — 
Held : the condition of keeping the letter & notes 
apart/ was a reasonable one, & a material part of 
the contract, & the breach of it having led to tho 
loss, pltf. could not recover. — Rhodes v. FjONDON 
& County Bank (1880), .Tournal of Institute of 
Bankers, Vol. II., p. 770. 

AnnotcUion : — ^Folld. Hume-Dick v, HerrleR, Farquhar 

(1888), 4 T. L. R. 541. 

759. ] — Defts. issued circular 
notes in favour of pltf.’s daughter, D. Tho letter of 
indication requested the holder, as a precaution 
against forgery, to keep tho notes & letter of indica- 
tion separate. D . le f t the notes in a rail way carriage 
& they were stolen & subsequently cashed by per- 
sons who altered the numbers of the notes & in- 
serlod the name of E. B. as payee. Pltf. had given 
immediate notice of the loss to defts. ; — Held : defts. 
were not liable for the loss as pltf. had not com- 
plied with tlie terms on which tho notes were issued. 
— nuME-DicK V, Merries, Farquhar & Co. (1888), 
4 T. L. R. 511. 


kopt tho oontonts of tho letter soparato 
from tho other funds of C., paid them 
to tho trustee in the sequestration. In 
a multlpoindlng raised by tho bank on 
wldch the letter was drawn : — Held : tho 
indorsee, holdinpr tho letter, was entitled 
to uplift its contents preferably to tlie 
trustee. — Strutuers v. Commercial 
Bank (1842). 4 Duiil. (Ct. of Sess.) 4G0 ; 
mb nom. Olasuow & Ship Bank & 
Forbes & Co. v. Struthers & Com- 
mercial Bank, 14 Sc. Jur. 194. — SCOT. 

0 . lievocalion of — Damaoes,] — Pltf. 
sued a hank for the recovery of $100,000, 
damages alleged to have been Buffered 
by him by reason of tho cancM^llation of 
two letters of credit, one for £300 & the 
other for £3,000, & recovered a verdict 
for $6,500, which was confirmed by tho 
ct. Bitting in review. On appeal, the 
verdict was set aside on the ground of 
excessive damages & new trial ordered. 
— Bank of Toronto v. Anaei^l (1876), 
7 R. L. 262.— CAN. 

d. Dravm in famur of third 

party.] — A person who induces a bank 


to issue to him a letter of credit may, 
by his subsequent conduct, give tho 
bunk cause for cancelling it, but not 
if the customer secured the letter of 
crcHlit from the bank In favour of 
another person. In that event the 
customer cannot, as of right, oblige the 
I tank to cancel it, for the contract is 
between the bank & such other person, 
not between the bank & its customer. 
A liank cannot cancel a letter of credit 
once it has boon transferred to a third 
party. — Soveretqn Bank v. Bell- 
house (1911), Q. R. 23 K. B. 413. — 
CAN. 

e. Dishonour of — Danuiges.] — In an 
action against the public offleer of a 
bank for discrediting a letter of credit 
for £500, after having granted same, a 
verdict wa^ given for pltf., with £1,000 
damages. — Graham v. Maiiony, 1 Ir. L. 
Roc. (1st. Ser.) 385.— IR, 

f, Letter returned marked 

“ amount cUreaily paid to payee ** — 
Overdraum account at another branch — 
No appropriatum .] — Pltf. received a 
letter of credit on defts.* branch at B., 


which ho handed over to R.. with his 
cheque for tho amount, for presentation 
& payment. R. sent the cheque & 
j letter of credit througli his own bank to 
defts.’ branch at B. The letter of credit 
was returned with the Indorsement 
" amount already paid to payee.” The 
clieqiie was not paid. At the time of tho 
presentation of tho letter of credit pltf. 
was indebted to the L, branch of defte. * 
bauk to an amount exciciHllug tlio 
amount for wliich tho letter of credit 
was given. But no appropriation was, 
in fact, then made of the ere«lit in 
reduction of pltf.’s liability to the L. 
branch. Pltf. brought an action for tho 
Rlleged libel indorsed on the letter of 
credit : — Held : there being no at»pro- 
prlatlon of t,he amount of tho letter of 
credit, the statement indorsed was 
untrue, & was not priviU’tged, & was 
actionable. Scjnhle : if the appropria- 
tion iiad actually been made, the bank 
would have been entitled to treat the 
amount of the letter of credit as having 
been paid. — Ellis v. Bank of Austral- 
asia (1882), 3 N. S. W. L. R. 96.— 
AUS. 
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Sect. 18.— SAFE CUSTODY OF SECURITIES 
AND OTHER VALUABLES. 

760. Bank as bailee — Degree of care.] — Bankers, 
who accept t-lie casU>dy of their clients* & custo- 
mers’ dt*eds & securities, whether gratuifyously or 
for reward, are not insurers, but are liable only to 
use reasonable care & diligence (Farwelt., L.J.). — 
Lloyd v. Grace, Smith & Co., [1011] 2 K. B. 489 ; 
80 L. J, K. B. 959 ; 104 L. T. 789 ; 27 T. L. R. 409, 
C. A. ; rev8d, on another point, [1912] A. C. 71(5, 
H. L. 

AnnotaXions : — Mentd. Smith r. Martin, 11911] 2 K. 11. 77.5, 

C. A. ; Mair v. Rio Grande Rubber Estates, [1919] A. C. 

8,03. H. L. ; Radley v. L. C. O. (1913), 109 L. T. 162, D. O. ; 

Armstroin? v. Jackson, [1917] 2 K. B. 822. 

761. Bank as gratuitous bailee — Degree of care — 
Theft by bank servant. ] — In an action for damages 
against a bank as bailees for the negligent keeping 
of certain railway debentures plac€*d in tlieir care 
by a customer, in the ordinary w'ay of their business 
as bankers, it appeared that the box containing 
such securities (of W’hicb the customer kept the key) 
was kept- in a strong room in the bank, with the 
boxes of other customers, & specie & other securi- 
ties belonging to the bank. Access to tliis room was 
only obtained by passing through a compartment 
where a cashier sat by day, & a messenger slept at 
night . The strong room lifid two iron dooi*s, which 
were opened by soparat e keys, which during the day 
w’ere kept by the cashier who occupied the com- 
partment. (5ne of the keys was kept at night by the 
cashier of the bank, & the other key by another 
officer of the bank. Beyond this strong room there 
were two other rooms ; in the out er of t he tw’o un- 
coined gold, <fe in the inner bullion & unsigned notes 
were kept. Tlie manager of the bank k(‘pt the key 
of the outer of these rooms, & one of the directors 
of the bank that of the inner. The owner of the box 
had free access to the room whore his box was de- 
po.sited during banking hours, in the presence of one 
of the bank clerks, when he had occasion to take 
out coupons from his debentures for collection. 
While in such cu.stody the cashier of the bank ab- 
stracted the debentures from the box, <& made away 
with th(?m : — Held : the bank, as gratuitous bailees, 
were not bound to exercise more than ordinary care 
of the deposits entrusted to them, the negligence 
for which alone they would be made liable would 
have been a want of that ordinary diligence, which 
a reasonably prudent man took of his own property 
of the like description. — Giulin v, M’Mullen 
(18(58), L. R. 2 P. C. 317 ; 5 Moo. P. C. O. N. S. 
434 ; 38 L. J. P. C. 25 ; 21 L. T. 214 ; 17 W. R. 
445; 16F.R. 578, P. C. 

Annotaiions : — Distd. lie TTiiited Service Co., .Tohnston'e 
C]aiin (1H71), 9 Ch. App. 212, L.JJ. Reid. Leepe v. Martin 
(1873). L. R. 17 Eq. 224 ; BuJIen v. Swan Electric En- 
Rraving Co. (1909), 22 T. L. R. 275 ; Banbury r. Bank of 
Montreal. [1917] 1 K. B. 409, C. A. Mentd. Laprunas 
Nitrate Co. i\ Lajyunas Sj’ndicatc, [1899] 2 ('h. 392, C. A. ; 

He National Bank of Wales, 11899] 2 Ch. 629, C. A. 

762. Misappropriation by partner of bank — 

Proceeds not applied to use of partnership — Bank not 
liable.] — A customer deposited a box containing 
various securities with his hankers for safe custody, 

& afterwards granted a loan of such sf‘curities to 
one of the. partners in tiie hanking house for his 
own private purposes upon his ilepositing in the 
box c(?rtain railway shares to secure the re- 
placing of the securities then lent. This partner 
afterwards for his own purposes, without the 
knowledge of the cust omer or his co-partners, sub- 
tracted the railway shanks, & substituted others of 
less value. The key of the box was in the custody & 
care of the partnership, hut- they had no right to 
examine its contents : — Held : (1) as the proceeds 
of the railway shares were not applied to the use of 
the partnership, the banking firm were not answer- 


able for this tortious act of their partner for his own 
benefit ; (2) the partners were not chargeable with 
any loss occasioned by this subtraction of shares, on 
the ground of negligence . — Re Biddulph, Ex p, 
Eyre (1843), 3 Mont. D. & De G. 12 ; 12 L. J. Oh. 
29(5 ; 7 Jur. 162 ; sub nom. Re Wright, Ex p, 
Eyre, 1 Ph. 227 ; 41 E. R. 618. 

Annotations : — ^Refd. Bury v. Allen (1845), 1 Ooll. 589 : 
HujrheB V. TwiHdou (1886), 55 L. J. Ch. 481. 

7 63. Bank as bailees for reward — Culpable negli- 
gence — Fraud by servant of bank — Damages.] — J., 

the owner of railway shares in two cos., deposited 
the certificates for safe custody with a banking co., 
who undertook to receive the dividends for a small 
conmiission. On receiying the certificates from the 
pill way cos. J. gave his address in one instance at 
the office of the bank, & in the other at a club. The 
manager of the bank, who had the key of the safe 
where the certificates were kept, fraudulently sold 
the shares, & forged the name of J. to the transfer, 
pie cos. wrote to J., informing him of the transfers, 
& receiving, in one instance, no answer, & in 
anotlier an answer in J.’s name forged by the 
nianager, registered the transfer. J. afterwards, on 
dkscovory of the fraud, brought suits against the 
two cos. & the transferees of the sliares, in which he 
recovered the shares, but thtj ct. gave him no costs. 
Ihe banking co. being wound up, J. claimed to 
prove against the co. for the amount of fiis costs in 
the suit which had been occasioned by their negli- 
gence : Held: (1) the hanking co. were bailees 
for reward as they had charged a commission for 
collecting th(i dividends, & they had been guilty of 
culpable negligence in' keeping them ; (2) the loss 
of the costs was too remote a consequt;nce of the 
negligence of the co. for them to he held liable for 

Service Go., Johnston’s Claim 

ri : 24 L. T. 

llt> , 19 W. R, 4»>7, L.iTJ* 

Amwfatiom : — Bistd. Jobson v. Palmer, [1893] 1 Ch. 71 
Refd. Lco8o r. Martin (1873), L. R. 17 Eq. 224. Mentd*. 
^lold V. Cheque Hank (1870), 34 L. T. 729 ; lie Cooper. 
Cooper V. VeHey (1882), 20 Ch. B. 611, C. A. 

7 64. Improper delivery to co-trustee - Fraudulent 
misappropriation by co-trustee — Negligence ol 
bank.] — A trust fund standing in the name of three 
trustees consisted of Spanish bonds, which were 
ordered by the Spanish Govt, to he converted into a 
stock bearing a different rate of interest. The box 
containing the bonds was in 1852, by authority 
from the co-trustees, handed over by the bankers, 
m whose custody it had been placed, to C., one of the 
trustees & a stockbroker, for the purpose of effecting 
the conversion. C. converted the stock, but appro- 
priated a large number of the new bonds, & the box, 
less Uie bonds thus abstracted, was returned to the 
hankers without examination by the co-(,rustees. 
ihe bankers subsequently without authority de- 
livered over the box to O. U> enable him to receive 
Uie divid(?nds, & that opportunity was taken by 
h^^R to make a further appropriation of the socuri- 
Uos. The loss was not discovered until 1856, when 
G. tab.scondod : — Held: the trustees were not re- 
sponsible for the subsequent loss, which had arisen 
Irom no negligence on their jiart, hut from the im- 

bankers. — Mendes v. Guedalla 
^ 461 ; 6 

8 Jur. N. S. 878 ; 10 W. R. 482 ; 70 

B.. R. 1054. 

765. General lien on — Improper Interference by 
bank— -Injunction — Damages. J — Bankers liave no 
general lien on boxes containing securities deposited 
with them for safe custody. 

A customer who had deposited such boxes for 
safe custody became lunatic, & his committees 
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were appointed. The bankers, who claimed a Sect. 19. — DISCOUNTING BILLS OF EXCHANGE, 
general lien, having obtained garnishee orders PROMISSORY NOTES, ETC. 

against debtors of their lunatic customer through 767. Definition.] — In an ordinary commercial 
information obtamed after opening the box(‘s, the document the word “ discount means rebate of 
ct. granted an injunction to prevent them from en- interest, & not “ true ” or mathematical discount. — 
forcing their garnishee orders with rcispect to the Ue Land Seoubities Co., Ex p. Fabc^uiiar, [1890] 
securities in question, but refused damages lor the 2 Ch. .3*20 ; 05 L. J. Ch. 587 ; 74 L. T. 400 ; 44 
opening of the boxes.—LEESE v. Martin (1873), w. R. 614 ; 12 T. L. H. 373 ; 40 Sol. Jo. 500, O. A. 
L. K. 17 Eq. 224 ; 43 L. J. Ch. 193 ; 29 L. T. 742 ; 768. Effect — Bank as purchaser.] — Where 

22 W. R. 230, bankers discount a bill of exchange for a customer, 

766. Detention by bank — Writ of execution served giving him credit for the amount of the bill, & 
on bank.] — It is no answer to a demand by a cus- debitmg him witii the discount, the bill becomes 
torner of a bank for delivery of property deposited the property of the bankei's, — Carstairs v. Bates 
by him with the bankers for safe custody that the (1812), 3 Camp. 301, N. 1\ 

bankers have been served with a writ in proceedings 769. . ] — The difference between “ lend- 

by way of execution authorised by the law of the ing money ” & “ discounting ” is distinct & pal- 
8tate of Massachusetts & known as “ trustee-pro- pable. “ Discounting ” is purchasing, not lending, 
cess.’^ — ^Warren v. Baring Brothers (1910), 54 The discounter of a bill becomes tin* owner. If it 
Sol. Jo. 720. turns out to bo of less value tlian the price paid for 

Lien on deposits for safe custody, see Sect. 23, it, the loss falls upon the discounter. If a profit is 

sub-sect. 1, D., post. made upon tlie transaction, it belongs wholly & ex- 
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g. RepreaefU<Ui(ytia by partner cut to 

accepUince. — j^on-ucceptarice — I^isolvtncy 
of firm — liiyTUs tut tigainsi assignee. J — A. 
& H., a flnn, had a draft for :i!;i,2UU 
accepted by B. for thoir ae-coininodation, 
fallinsr due on Apr. 27. H., in order lo 

obUiiu fimdH to meet it, on Apr. 20 
prorured a draft on B. for S(U)0 to bo 
diKcount-ed by pltfs., tolling them that 
it would be accepted, & tlie proceeds 
of it wore placed to the erouerul credit 
of the firm. On l-ho 29th A. drew <»vit 
on the cheque of tlie firm their balance 
in pltfs.' liank. consisUng of the proceeds 
of the draft for >000, of wtiich A. know 
nothing:, & of all other moneys, & 
handed it to thoir solr., for the benefit 
of their creditors general ly, &; on May 2 
the firm became insolvent, & an assignee 
was appointed, to whom t-ho solr. 
handed over the jnoueys deposited with 
him. JMtfs. claimed the atnoimt of the 
$000 draft, contending that it was only 
discounted on the faith of its being 
accepted, & that, as one of the partners 
had caused its nou-acceptauco, there 
was a failure of consideration, & that 
they were entitled to follow the money 
in the a.ssignoe’s liands : — Held : they 
weiHi not so entitled, the cEise being the 
ordinary one of Uio discoimt of a draft 
oil the belief that it would be accepted. — 
C^vNADiAN Bank of CoMAnfiwuo v. 
Davidson (1875), 25 C. V. 597. — CAN. 

h. Bill discounted for drawer — He- 
Hremeni on terms — Bankruptcy oj 
drawer — Liability of aveeptor.] — A 
drawer of a bill of £704, diS(?ounted with 
a bank, offen^il to retire it by trans- 
luitting auother of £140, & applying in 
payment of the balance a sum at his 
credit in his account. The olTer was 
accepted, &. tiie new bill transmitted, 
but the drawer thereafter became bkpt., 
wliile the bill of £704 still roinaiiiod wltli 
the bank : — Held : the bank could not 
impute the second bill, & the balance at 
tlie credit of t/he account, to other 
transactions with the drawer, so as to 
have recourse upon the accet»tor of tlio 
bill for £704. — Allan v. Allan & Co. 
(18.91), 9 Sh. (Ct. of SesB.) 519.- SCOT. 

k. (foods to secure payment — 

Specific appropriation — Lien goods .] — 
M., trading as a linen inorchant & com- 
mission agent, was in the habit of 
receiving goods from H., a linen manu- 
facturer, for sale on commission, & of 
making advances on such goods to H., 
which were more or less provided for 
by means of bills of exchange drawn by 
M., ife ac-cepted by H., who received the 
proceeds of tlie bills when discounted 
in the B. Bank, while, ac-cording as the 

f oods were sold, M. retired the bills. 

r. used also tP draw bills, which were 
accepted by M. The bills, none of 
which wore for M.'s accommodation, 
were not drawn specifically against the 
goods, nor were the goods deposited 

J. — VOL. in. 


specifically against any particular bills, 
but generally against any demand. It 
was arranged between them that, on 
the fourth of every month, if the sales did 
not cover the acceptances current, M 
would give H. either money or accept- 
ances to cover those of M.’s then current. 
There was a continuous general debit 
&' credit, account between them, in 
which M. credited EL. with the proceeds 
of tile sales, & deiiited him with the 
money a<lv'anc<^d, & at the end of each 
month the general balance was struck, 
in Mic end H. was largely indebted to M. 
it was alleged that M., who was a 
customer of the B. Bank, & kept his 
ac-<'.ount tlierc, had intimated to the 
bank that H.'s acceptances \vere for 
advanc-es made to him by M. as a broker 
selling goods on ooinmission, & that lie 
was secured by the goods, & ou the 
faith of this intimation the Bank had 
sulisoqueutly dlscomited three acciit- 
aiices of H.'s. Ou one occasion pre- 
viously, M., in answer to an inquiry by 
one of the directors, had stateil that he 
was not th(m covei'cd by goods : — Held : 
(1 ) there was no specific appropriation 
of llio goods to meet the bills discounted 
by the bank ; (2) the iiank could have 
no right to have the goods &: their pro- 
ceeds applied in payment of the hills 
under the doctrine of Ex p. Waring 
(1815), 19 Ves. 345, — He .1. R. M., Ex p. 
Belfast B^NK (J877), 11 I. L. T. 51. 
— IR. 

l. Accepted cheque gimn on discount 

— Acceptance of bill assured by drunker — 
Hetirement of old bill without acceptance 
of new bill.] — When a bank discounts 
for A. a draft by him on B., & accepts a 
clicque for the proe^sods, & delivers it to 
A. for transmission to B. to enable B. 
therewith to retire a draft for a similar 
amount drawn by A., & awepti^d by B., 
for accommodation, & about to fall duo 
at the branch of the bank where H. 
resides, on the faith of A.'s rerin^scnta- 
tlons, assurance. & imdertektng (^vithout 
authority, however, from B.) that B. 
will accept the new draft, & B. receives 
the cheque, & befon^ using it has know- 
ledge of the tniiisaction os between A. 
& the bank, B. eamiot legally use the 
cheque to retire the old draft without 
accepting the new one. — 'roRRANCF. v. 
Bank of Britihh North Amkhioa 
(ISfiS), 12 h. C. .1. 325; (1871) 15 

L. O. J. 109 ; (1873) L. R. 5 P. C. 240, 

P. C.— CAN. 

m. Authority by telegram to acceptor 
to draw — Discount by bank on faith of — 
Liability of drawer.]— On the maturity 
of a bill of exchange the drawers thereof, 
thinking the acceptor would be unable 
to moot it, telographod liim that, if 
unable to pay It, ho was to draw on them 
for the amount. The acceptor took the 
telegram to the manager of pltf. bank, 
who, on the faith of it, discounted a sight 
bill drawn by the acceptor on the 
drawers, with the proceeds of which he 


retired his acceptance, which was held 
by auother bank. The drawers refused 
to accept the bill so redrawn : — Held : 
a privity was created between pltfs. & 
the drawers, entitling the former to 
maintain an action against the latter for 
the money so advanced. — Bank op 
Montreal v. Thomas (1888), Ifi O. R. 
50.9.— -CAN. 

n. Customer delated on non-paymerd 
— Recovery from acceptor.] — J., a cus- 
tomer of reap, bank, discounted with 
that bank applt.’s acceptance. When 
it fell due, applt. failed to pay it, & the 
l>auk charged it to J.'s account, who at 
the time owed tlie bank a small balance, 
wliich balance was augmented by subse- 
quent transactions, wherein, nevert.he- 
less, if the credits were imputed to the 
earliest indebtedness, the balanoe due 
when the acceptance matured would 
l>e more than covered. Tiie bank re- 
tainrMi possessiou of tlie acceptance & 
sued applt., the acceptor, to recover its 
amount. Applt. pleaded payment & 
compensation : — Held : the bank en- 
titled to recover from applt. the amount 
of his acceptance, & applt. not dis- 
charged by the credits in the bank's 
account with J. — Ooodall v. Exijhanoe 
Bank of Canada (1887), M. L. R. 3 
Q. B. 430.— CAN. 

o. Agreement to indorse on pre^erd-a- 
tion — Dishonour after discount — Notice 
of dishonour, j — A. addressed a letter to 
a bank agent to the eiTect that if B. 
should present his aceeptauco to the 
l>ank, at four months after date, for 
£30, A. would indorse same on presenta- 
tion. A bill in similar terms, but blank 
iu name of the drawer, & with no 
Indorsers, was, along with the letter, 
presented on the following day by B. 
to the bank agent, who discounted the 
bill, which, when due, was dishonoured, 
but no protest taken, & no notice either 
of presentation or dishonour made to 
A. till several days after the date of the 
dishonour : — Held : A. liable for the 
amount. — Watt v. National Bank of 
SCOTLAND (1839), 3.5 Fac. Coll. 900. 

p. When indorser liable.] — The 
indorser of a discounted note in a bank 
becomes debtor of the bank only when 
the note has boon protested for non- 
payment, & notice of protest given to 
liim. — Vaniek V. Kent & Hrnshaw 
(1902). g. R. 11 K. B. 373.--CAN. 

q. Bill signed by directors of company — 
Not in o^'ial capacity — Proceeds re- 
ceiced by company.] — A bank sued a 
.ioint-slock co. for payment of a bill 
discounted by tiie bank, & the proceeds 
of whieJi wei’e rceoive<i by the co. from 
the parties to the bill, who were two 
direclors. The co. did not appear on 
the l)ill. & tlio names of the parties by 
whom tiie bill was made & indorsed 
did not appear on the bill in any official 
capacity, or so as to bind the co. by 

S 
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clusively to the discounter. — Lonj)ON Financial 
Assocn. V. Kelk (1884), 20 Ch. D. 107 ; 63 L. J. 
Ch. 1025 ; 60 L. T. 402. 

Annotations: — Mentd. lie HarriBon (1886), 55 L. J. Ch. 768, 
C. A. ; Re Oxford Bids:. Soc., Ex p. Smith (1886), 56 
L. J. Ch. U8 ; Re Liverpool Hounehold Stores Assocn. 
(]890>, 59 L, J. Ch. 616 ; Oppcnhoimer v. Fraxor & Wyatt, 
[1907] 2 K. B. 60, C. A. 

770. Presumption.] — ^A. applied toB. 

to purchase a quantit y of goods, offering him a bill, if 
he would pay iiim the difference between the value 
of the goods & the bill, B. agi*eed only if his bankers, 
defts., would discount the bill. In A.’s presence he 
called his clerk C. told him to go to defts. & ask 
them to discount the bill, stating the transaction as 
to the proposed purchase. C. was in the habit of 
leaving bills at defts. to be discounted. Defts. .sub- 
sequently placed the bill to the credit of B. C. not 
having been called as a witness to prove or disprove 
delivery of the message : — Held : the presumption 
that/ defts. took the bill bond fide for value was not 
disturbed, in the absence of positive evidence of 
notice of the transaction. — Mii)I)1.f:ton v, Barned 
(1849), 4 Exch. 241 ; 18 L. J. Ex. 433 ; 154 E. R. 
1200 . 

Annotation: — Mentd. Shaw v. Beck (1853), 20 L. T. O. S. 
211 . 


771. Bill indorsed for discount — Passing of pro- 
perty.] — By an agreement of Feb. 27, pltf. agreed to 
sell to deft, shares in a co. upon the terms (inter 
alia) that the book debts due to the co. should be 
taken as good at the amounts standing in the co.’s 
books. The co. received a bill of exchange which 
was properly accounted for in their books & on 
Feb. 22 handed it to their bankers to be disco\mted. 
On Feb. 28 the bankers credited the co.’s account 
with the amount of the bill : — Held : the property 
in a bill of exchange, indorsed to a bank for the pur- 

ose of being discounted, did not pass to the bank 
efore it had been actually discounted & the amount 
credited to the account of the customer, & on Feb. 27 
the bill was a “ book debt of the co. for the pur- 
poses of tlie agreement. — Dawson r. Isle, [1906] 1 
Oh. 633 ; 75 L. J. Oh. 338 ; 95 L. T. 385 ; 54 W. R. 
452 ; 60 Sol. Jo. 325. 

Annotation : — Mentd. Re Haigirs Estate, Haigh v. Haigh 
(1907), 51 Sol. .10. 343. 

772. Bearer bill discounted without indorsement — 
Failure of acceptor — Liability of discounter.] — Deft, 
discounted a bill payable to bearer with the Bank of 
England without indorsing the bill. The accept/or 
having failed, the Bank sued deft, for nioney lent 
in respect of the amount paid for the bill i—Ueld : 
there was a sale of the bill, & deft, was not liable. — 
Bank of England v. Newman (1699 ), 1 Com. 57 ; 


force of the bill itself: — If eld: vhere 
a claim was made by a baoker, who had 
disoonnted a bill iipoti a party whose 
name did not appear on it, ho must 
make out a very Rpecial & clear rase 
before he could impose such a 
liability, & the proper mode of binding 
the party to the bill being to have bis 
name on the bill, when that was not 
taken, the presumption was t-hat he was 
not bound, but that the other parties 
whose names were on the bill were 
bound by it, & the co. wore not liable. 
— North Burnsn Bank v. Avr- 
BHTRF. Iron Co. (1853), 1 W. R. 536. — 
SCOT. 

r. Note signed hy agent — Misappli- 
cation of proceeds on discount — Notice. ] — 
A bank discounting the personal notes 
of a customer, which b,to indorsed by 
him as agent for a third party, who is 
also a customer of the bank & has a 
current account therein, & who sees by 
its books that the principal’s money, 
his account being clo.sed, passes by such 
operation t-o the credit of the agimt, 
whose account 'ncreascs proportion- 
ately, is sufficiently advised ki make 
further inquiry. If, without receiving 
satisfaetory explanations, such bank 
continues to discount the notes. It be- 
comes the accomplice of the agent, in 
his abuse of conflilence, Sc responsible 
tow'ards the principal, in favour of 
whom there lies a recourse against the 
bank to recover the amounts fraudu- 
lently converted. — Gratt'on v. BaN' uk 
d’Hochelaua (1909), Q. R. 37 S. C. 324. 
—CAN. 

F. No*e signed hy rnemhers of partner ' 
ship — Subsequent incorporation — Dis- 
charge of one partner — Consent of hank.] 
— When a note is signed by the members 
of a partnership, later on incorporated, 
& is discounted at a bank, one of the 
makers cannot be discharged without 
the con.sent of the bank, & he is not 
discharged by the fact that the new 
corpn. passed a resolution authorising 
the bank to erase his name from the 
note, & the bank manager erased bis 
name & Informed him that he was freed 
from his liabilities towards the bank. — 
Qendrkac V. WiDDER (1916), Q. li. 48 
S. C. 142.— CAN. 

t. Note made in fraud of partners — 
Notice to hank.}—E. ivos a member of 
the firm of C. & Co, Sc also a member of 
the firm of E. Sc Co., Sc, In order to raise 
money for the use of E. & Co., he made a 
promissory note, which he signed with 
the name of the other firtn Sc, indorsing 


it ill the name of E. & Co., liad it dis- 
counted. The oflacers of the bank 
wliich discounted the note know the 
handwriting of E., with whom the bank 
had had frequent dealings. In an action 
against the makers of the note : — Held : 
the note was made by E. in fraud of his 
partners, & the bank had sntficient 
knowledge that he was using his 
partners’ names for Ids owm purposes to 
put them on inquiry as to authority, & 
not having made such inquiry the bank 
could not recover against C.— Crkiuh- 
TON r. Halifax Banking Co. (1890), 18 
S. C. R. 110.— CAN. 

u. Note for accommodation of cus- 
tomer — Customer assurning liability on 
dishonour — Appropriation of partial 
credits.] — Bankers discounted for a 
customer a note given, as they know, 
for his accommodation by deft., which 
was dishonoured. They were after- 
wards requested or directed liy the 
customer to look to him for payment : — 
Held: (1) they were not bound to 
appropriate in payment of the dis- 
honoured note any partial payments or 
credits loss than the amount of the note ; 
'2) they would bo, in such circumstances, 
bound so to appropriate in case of an 
equal or greater amount coming into 
their hands. — Commf.rctal Hank v. 
Gibbons (1865), 4 N. S. W. S. C. R. 223. 
—A US. 

w. Note for aeconimodaiion of bank*8 
solicitor — Neglect in gioi'ng notice of 
distumour — Discharge of maker A: in- 
dorser.] — Defts. were maker Sc indorser 
respci'Uvcly of a promissory note for the 
accommodation of D., who discounted 
it with pltfs., they having knowledge 
of the facts. On the maturity of tlio 
note, pltfs. handed it to D., their solr., 
for prot est. 1). d’d not protest or notify 
defts. of its dishonour, but delivered it 
to them, adding that he had paid it. 
About three months after its maturity 
1), al)8condcd in insolvent circumstances. 
Sc after that defts. were for the first 
time notified of (he non-payment of the 
note. In an action against defts. on 
the note, they pleaded, on equitable 
grounds, the above facts, & that by 
the laches of pltfs. they W'ere prevented 
from obt.aining Indemnity from D., & 
that, if compelled to pay the note, they 
would be defrauded out of the amount : 
— Held : a good defence. — Canadian 
Bank op Commerck v. Queen (1880), 
45 U. C. R. 81.— CAN. 

a. Note discounted for jyresideni of 
company — Vnauthorised use of comj)any*8 


name — Rroceeda paid to company's credi- 
tors — Right to debit company.] — The 
president of an incorporated co. made a 
promlBsory note in the co.’s name, 
without, authority, & discounted it with 
the co.Jp bankers, the proceeds being 
credited to the co.’s accjount, & paid out 
by cheques In the co.’s name to its 
creditors, whoso claims should have 
been paid by the president out of funds 
which be had previously misappropri- 
ated : — Held : the bankers, who had 
taken the note in good faith, entitled to 
clinrge the amount thereof at maturity 
against the co.’s account. -Bridgk- 
WATER CHF.KHK FACTORY CO. V. MURPUY 
(1896), 26 S. C. R. 443.— CAN. 

b. Notes discxmnted for maker — 
Accommodation indorsements. ] — Practice 
of taking notes for discount, not from 
the last indorser, but from the maker, 
w ho brings them indorsed, thus suggest- 
ing, not a business transaction, but 
accommodation indorsements, oliserved 
upon, — Bank or Montreal v. Rey- 
nolds (1866), 25 U. C. R. 352.— CAN. 

0 . Note by nuirried vx)inan — Vn- 
auihorised signature by husband — Right 
of bank to recover.] — Where a bank 
discounts the note of a married woman, 
signed by lier husband without au- 
thority, & she places the proceeds to 
her credit, & sho then gives a power of 
attoniey to her husband, & leaves the 
deposit imder his control, the bank 
may recover the amount of the note 
from her, though the husband have used 
the proceeds for bis own purposes. — 
Banque dk St. Jean w. Molleur (1914), 
Q. R. 46 S. O. 347.— CAN. 

d. Renewal of note — Indorser's name 
erased by disrourding bank — Indorser 
discharge .] — Where an indorsor’s name, 
on the renewal of a promissory note, is 
erased by an oftiticr of the bank which 
discounts it, sucli indorser is discharged. 
— Hart v. Bank op British North 
America U913). 19 R. L. 189. — CAN. 

e. NcUe lodged for discount — Refusal 
to discount — Right to return of note .] — 
P. made a note In favour of R. & Co., 
for the purpose only of getting it 
discountea, & R. Sc Oj. lodged the note 
witli deft, bank for discount, but the 
bank refused to discount It. P. having 
demanded the note from defts. before 
It matured, & explained the olrcum- 
stances in which it was mode by lilm Sc 

? lven to R. & Co. : — Held : P. entitled 
o succeed In an action for its recovery 
on the refusal of the bank to give It up. — 
pRoerroR V. City Bank op Sydney 
(1894). 16 N. 8. W. L. R. 182.— AUS. 
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1 Ld. Baym. 442 ; 12 Mod. Bep. 241 ; 92 E. B. 
967. 

Annotations : — Apld. Bmly v. Lyo (1812), 15 East, 7. Retd. 
Evans v. Whyle (1829), 3 Moo. & P. 130. Menid. Hartop 
V. Hoaro (1743), 1 Wils. 8. 

773. Discount or collection — Intention of cus- 
tomer.] — The question whether a biJl has been paid 
in by a customer for discount or collection is one of 
intention. An indorsement by the customer is 
primd facie evidence of an intention to discount ; 
out such indorsement may be made merely to 
enable the indorsees to receive the merely from 
other parties & the real intention must be deter- 
mined by all the circum.stances of the case. — Ex p. 
Twogood (1812), 19 Ves. 229 ; 34 B. R. 603. 

Annotation .* — Consd. Re Firth, Ex p. Schofield (1879), 48 
L. J. Boy. 122. O. A. 

774. Amount of commission & interest — Usury. ] 

— In an action for usury against deft., a country 
banker at S., it appeared that the practice was to 
discount bills in iiondon for various corre.spon- 
dents at S., for which they had £.6 per cent, for 
the time the bills had to run, & they had also 5s. per 
cent, on the gross sum without any reference to the 
time which the bill had 1>o run ; this commission 
had been taken by deft, on the bills in question. 
The jury found a verdict for deft, under the judge’s 
direction. — W inoh v. Venn (1780), 2 Term Rep. 
B2, n. ; 100 B. R. 30. 

AnnoUitions : — Reid. Aiirlol v. Tfioma (1787), 2 Term Rep. 
62 : Matthews v. Griffiths (1793), Poako, 2(U ; Stoveld v. 
Kado (1827). 5 L. O. S. C. P. 85. 

775. . J —A., being a banker in the coun- 

try, discounted bills at four months for B. & took 
the whole int erest for the t imo they had to run. B. 
on being asked how he would have the money, 
direetcid part to bo carried to his account, part to be 
paid in cash, tSc part by bills on Tjondon, some at 
three, some at sovcui, <te some at thirty days’ sight : 
^ — Held : not an usurious transaction, so as to 
indiice the ct. to grant a new trial, since tlie surplus 
of interest taken by A. might b(i referable to the 
expenses of r<unittance. — TI amiviet v. Yea (1797^ 1 
Bos. & P. 144 ; 120 B. R. 830. 

Annotation : — Refd. Marsh r. Martindalo (1802), 3 Bos. & P. 
154. 

776. .] — Reasonable commission 2s. Od. 

per cent., allowed to a country banker on discounts. 


though for a person resident in London, & paid 
through a banker there, if not colourable. — Ex p. 
Jones (1810), 17 Ves. 332 ; 1 Rose, 29 ; 34 B. R. 
128. 

Annotation: — Mentd. Re Watson, Ex p. Henson (1815), 1 
Madd. 112. 

See, further, Money & Money-lending. 

777. Calculation of Interest — ^Period.] — When a 
bill is discounted the interest to be deducted is cal- 
culated up to the time when it becomes due & for 
no longer period. — ^Tiiompson v. Giles G824), 2 
B. & O. 422 ; 3 Dow. & Ry. K. B. 733 ; 2 L. J. 
O. S. K. B. 48 ; 107 E. R. 441. 

Annotations : — Mentd. Re Dilworth, Ex p. Thompson (1828), 
Mont. & M. 102 ; Re Dilworth, Ex p, Armitstead (1828), 
2 Gl. & .1. 371 ; Re Dilworth, Ex p. Benson (1832), Mont. 
& B. 120 ; Re Maborly, Ex p. Giiunini^hatn (1833), 3 
Deoc. & Cli. 58 ; Jombart v. woollott, Jornbart v. Logs 
(1837), Donnelly, 229 ; He Trye & Lightfoot, Ex p. PauU 
G838), 2 Jill*. 208 ; Re Forster, Ex p. Bond (1840), 1 
Mont. D. & De G. 10 ; Re Wise, Ex p. Atkins (1842), 3 
Mont. D. & Do G. 103 ; Re Houghton, Ex p. Loudon 
Joint Stock Bank (1857), 28 L. T. O. S. 375 ; He Harrison, 
Ex p. Barkworth (1858), 2 Do G. & J. 191, L.JJ. ; Re 
Lawrence, Mortlmoro Sc Schrader (1861), 4 L. T. 184: 
Harris v. Truman (1881), 7 Q. B. D. 310: Re Mills, 
Bawtree, Exp. Staunard (1893), 10 Morr. 193 ; Gadon v, 
Newfoundland Savings Bank, [1899J A. O. 281, P. O. ; 
Re A Debtor, Exp. The Debtor, [1908] 1 K. B, 344, O. A. 

778. Lost bill — Debiting customer with amount — 
Conversion.] — ^A banker, after notice, discounted a 
bill drawn on a customer, & by the acceptance 
made payable at his bank, after it had been lost by 
the holder, & afterwards debited his customer with 
the amount of the bill, wrote a discharge on it «& 
delivered it up to tlie customer as the banker’s 
voucher of his account: — Held: the banker was 
thereby guilty of a conversion, & the loser of the 
bill miglit recover in trover without a previous de- 
mand of th(^ bill. — Lovell v. Martin (1813), 4 
Taunt. 799; 128 B. R. 545. 

779. Bills obtained by fraud— Amounts placed to 

credit of customer —Notice of fraud.] — W. fraudu- 
lently obtained possession of bills of exchange ac- 
cepted by O., & got tfiein discounted by the L. & E. 
Banking Co., of which he was a director <fc local 
manager. The amount of the bills was passed tx> 
the credit of his account, which was largely over- 
drawn ; — Held : ( 1 ) the bank were holders for 

value, alt hough no money was actually paid ; (2) 
on the facts proved the bank had notice of the fraud 


774 i. AmourU of interest — Excessive 
rate.] — Bank ok British North 
Amrrtca V. Bossuyt, 15 Man. L. R. 266. 

—CAN. 

774 ii. Recovery.] — Hanks 

can charge Interest upon notes preseiitxjd 
to them for discount only 7 per cent, nor 
year. The prohibition of tho law being 
a matter of public order, ho who has 
paid a bank intor(?8t oxceoding the rate 
fixed by the law has tho right to obtain 
back from tho t>ank tho excess. — B anqtte 
DK St. Hyacintiie V. Sarrazin (1892), 
Q. H. 2 S. C. 96.— CAN. 

774 iii. How ‘omiry pleaded.] 

— A bank stipulating for more than 7 
percent. (alUiough prohibited bystat.lis 
not usury under the stat., whlcli consists 
In tho reservation or taking of more than 
7 per cent. 

Qu. : whether. In order to render a 
note void, tho making of tho note must 
have boon stipulated for. as well os that 
the excessive rato of interest shall be 
afterwards taken upon It. Form of 
pleas of usury. — G ity Dank v. Mac- 
donald (1865), 16 O. P. 215. — CAN. 

774 iv. -. 1 — pltf . pleaded 

that tho notes in question had been 
** discounted for Q., R., & H. upon an 
illegal & corrupt agreement, whereby 
& by reason whereof the bank should 
& did receive from Q., H., Sc H. upon 


tho discount of the promissory notes 
a much lai*gcr & greater rate of interest 
than at tlie rate of 7 per cent, per 
annum. & that it was only through & 
by reason of such discount upon such 
illegal & usurious considerations that 
the bank h(3came holder of the promis- 
sory notes '* ; — lle/d : a sufllcient alle- 
gation of tho usury, as between a 
stranger & a parly to tho transaetlon 
to lot in tho evidence of the usury. — 
Drake v. Bank op Toronto (1862), 
9 Gr. 1 16.— CAN. 

774 V, Royal Canadian 

Bank.] — Held: (1) tho above bank, 
having stipulated for & retained. In dis- 
counting a note, interest at a larger rate 
than 7 per cent, , wore not entitled to avail 
themsolve.s of 27 & 28 Viet. c. 85. s. 21, 
allowing thorn to chargo the same rato 
after maturity that they had charged 
on discounting tho note, supposing tho 
original chargo to have boon not moro 
than 7 per cent. : (2) tho note bearing 
no rato of interest on its face, they wore 
not entitled to more than 6 per cent, 
from its maturity. — Royal Canadian 
Bank v. Shaw (1871), 21 O. P. 455. — 
CAN. 

f. Collateral security on discounting 
note — Renewal of note — Hetease of in- 
dorser on part payment — Right to recover 
security from bank.] — bank which, on 
discounting a note, reoeives from a 


j third party a security In pledge, as 
j collateral security for payment, upon 
tho condition that it uses diligence in 
recovering tho amount of the note from 
the maker & from the indorser before 
realising tho security, le*^« in the con- 
dition on renewing the note & on 
agreeing with one of tho indorsors with 
a view to his roIoa.so on payment in 
part, thus giving him a moans of defend- 
ing an action brought against him. Tho 
tliird party owner of tho security 
pledged is thereafter authorised to 
recover it from the bank. — -Banquk du 
Peuplk V. Paoaud (1893), Q. R. 2 Q. B. 
424.— CAN, 

g, Right to take cha tel 

gage.] —A bank has the right to take a 
chattel mtgo. aw collateral for duo notes 
discounted by It. — Ba.stkrn Town- 
ships Bank v. Pioard (1913), Q. R. 23 
K. B. 488.— CAN. 

See, generally, MoRraAQE. 

h. By foreign bank — Rigid of action.] 
— A foreign bank tiannot sue upon notes 
received by them in the conduct of 
banking business in tho Province, 
although they may sue, for money had 
& received, the person for whom such 
notes were discounted. & to wiiom 
monov was advanced on thom.^ — Hank 
OP Montreal v. Bkthunb (1836), 4 
O. S. 341.— CAN, 

See, generally, CJompanibs ; Oorpora- 
TIONS. 

8 2 
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notes i eic^ Sect. 20 : Sxih-sect. 1.] 

& could not be considered as holders in good faith. 
— Re Carew’8 Estate Act (1862 ), 31 Beav. 39 ; 54 
E. R. 1051. 

Annotaium : — Mentd. Greeuwell v. National Provincial 

Bank (1883), Cab. & El. 66. 

780. Fraudulent acceptances — Negligence.]~-^A 

partner's private bankers discounted bills, having 
full notice that their customer was using partner- 
ship X)ropei*ty for his private purposes, & seeing that 
all the signatures except the acceptances were in his 
handwriting ; — Held : they were guilty of gross 
negligence, & could not be allowed to prove in bkpey. 
for the loss they had sustained on the fraudulent 
acceptances against the estate of the surviving 
partners. — Re Riches, Ex p. Darlington Dis- 
trict Joint Stock Banking Co. (1865), 4 De O. 

J. & Sm. 581 ; 5 New Rep. 287 ; 34 L. J. Bey. 10; 
11 L. T. 651 ; 11 Jur. N. S. 122 ; 13 W. R. 353 ; 46 
E. R. 1044, L.C. 

Annotation: — ^Refd. Re Croudace (1806), 15 L. T. 19. 

781. Bills discounted for unlndorsed bills — Lia- 
bility of bank.j^lf a party discounts bills with a 
banker, & receives in part of the discount other 
bills, but not indoi’sed by the banker, which bills 
turn out to be bad, the banker is not liable. — 
Fydeixv. Clark (1796), 1 Ksp. 447, N. P. 

782. Bill restrlctlvely indorsed — Proceeds mis- 
applied— Liability to refund.}— A bill of exchange, 
drawn in America on a house in London, payable to 
order, was indorse<l by the payee generally to A., 
&/ by him in these wwds, “ Pay to B. or his order 
for my use.” B. applied to his bankei*s to discount 
the bill, & they, without making any inquiry, did 
so, A applied the proceeds to the use of B. by paying 
his acceptances & drafts : — Held : the indorsement 
>vas l estrictive & the property in the bill remained 
in A., who was entitled to recover the amount from 
the bankers. — Lloyd v. Sigourney (1829), 5 Bing. 
525 ; 3 Y. J. 220 ; 3 Moo. & P. 229 ; 130 E. R. 
1164, Ex. Ch. 

AnnolaHons : — Apld. WillJamfi, Deacon v. Shadbolt (1885), 

Cab. & El. 529. Reid. Bank of BeuKul v. Macleod (1849), 

5 Moo, Ind. App, I, I*. C. ; Bellamy v. Majoribanke (1852). 

7 Exch. 389. 

783. Failure of bank — Credit balance on drawer’s 
cash account — Satisfaction of bill.} — B. drew a bill 
for £320, w hich w'as accepted by C. D. B. dis- 
counted the bill with his bankers, K. & Co., who 
became bkpt. before the maturity of the bill, having 
in their hands a balance of B.’s amount ing to £310. 

K. & Co.’s assignees claimed to enforce payment of 
the bill. B., C. & D. as drawer & acceptors peti- 
tioned that the £310 should be applied pro tanto 
in satisfaction of the bill. The petition w'os dis- 
missed. — Re Kensington, Ex p. Iiubton (1812), 1 
Rose, 320* 

784. Agent discounting bill for partner — Proceeds 
carried to partnership account — Rights of bank.}— - 

One of tw^o partners drew’ bills of exchange in his 
own name, which he procured to be discounted 
with a banker through the medium of the same 
agent who procured the discount of other bills 
drawn in the partnei’ship firm with the same 
banker : — Held : the bankt^r had no remedy against 
the partnership, either upon the bills so drawn by 
the single partner, or for money had & received 
through the medium of such bills, though the pro- 
ceeds were carried to the partnership account, the 
money being advanced solely on the sc^curity of the 
parties whose names were on the bills by way of 
discount, & not by way of loan to the padnership, 
& though the banker conceived at the time that all 
the bills were drawn on the partnership account. — 
Emly V. Lye (1812), 15 East, 7 ; 104 E. R. 
746. 

Annotations: — Distd. Denton v. Rodie (1813), 3 Camp. 493, 


N. P. Consd. Beokham v. Knight (1838), 4 Bing. N. C. 243. 
Ezpld. AUianco Bank v. Tucker U867), 17 L. T. 13. Consd. 
Yorksliiro Banking Co. r. Doateon, Leeds & County 
Banking Co. v, Boateon (1879), 4 C. P. 1). 204. Reid. 
South (Carolina Bank v. Case, Beckett v. Case (1828), Dan. 
& LI. 103 ; Evans v. Whylo (1829), 3 Moo. & P. 130 : 
Smith V. Craven (1831), 9 L. J. O. S. Ex. 174 ; Bawdon v. 
Howell U841), 3 Man. & G. 638 ; Re Lawrance, Mortimofe 
& Schrader (1861), 4 L. T. 184. Mentd. Trueman v. Loder 
(1840), 11 Ad. & El. 589 : Re Laurence, Ex p. M*Kenna, 
City Bank Case (1861), 3 De G. F. & J. 629, L.C. & L.JJ. 

785. Accommodation bill — General guarantee to 
bank for all bills rediscounted — Usage of London bill 
brokers.} — A. drew bills of exchange upon B., 
wliich the latter accepted for A.’s accommodation, 
B. receiving a part of the proceeds. S. & Co., bill 
brokers, discounted the bills for A., & rediscounted 
them with the L. &: W. Bank. S. & Co. did not 
indorse the bills, but had previously given to the 
bank a general guarantee for the due payment of all 
bills discounted by them with the bank. When the 
bills w’ore discounted the acceptors were not aware 
of this guarantee. The bill brokers made payments 
to the bank under their guarantee in respect of the 
bills, & sought to prove for the amount, against the 
est.ate of the acceptors, who w^ere bkpt. It being 
proved to be the common & almost invariable prac- 
tice of bill brokei*s in the city of London not to in- 
dorse each bill of excliango which they had dis- 
counted for a customer, when they rediscounted it 
with their bankers, but to give to the bankers a 
general guarantee for all bills w’hich they redis- 
counted w ith them : — Held : when ait accommoda- 
tion bill w^as draw’n & accepted for the puryiose of 
raising money for the drawer &, the acceptor, the 
draw’er in discounting tlfe bill with bill brokers in 
the city of London had an implied authority from 
the acceptor to deal with them in the ordinary 
course of their business, A the bill brokers had an 
implied authority from the acceptor to make them- 
selves liable on the bill under their guarantee to 
their bankers, & wcTe entitled to provti against his 
estate in bkpey. for w’hat they had paid & for in- 
terest thereon . — Re Fox, Walker & Co., Ex p. 
Bishop (1880), 15 Ch. D. 400 ; 50 L. J. Ch. 18 ; 43 

L. T. 105 ; 29 W. R. 144, C. A. 

Annotations : — Distd. Re Bonacino, Ex p. Discount Banking 
Co. (1894), 1 Mane. 59. Mentd. Edmundb v. VV'allingford 
(1885), 14 Q. B. D. 811, C. A. ; Hand v. Blow (1900;. 44 
Sol. Jo. 551. 

786. Promissory notes — Proceeds paid into dis- 
counting bank — Misapplication of proceeds.} — The 

L. Co. was formed to purchase the business of 
L. & Co., of Paris. The I’aris firm would not com- 
plete unless 40,000 shares w’ero taken. To satisfy 
them the I. Co., which w^as promoting the L. Co., 
guaranteed a subscription Tor 40,0()0 shares, & 
applied t/o the N. Bank to discount thiur promissory 
notes for £200,000, which the bank .agreed to do 
upon the guarantee of the L. Co., which was signed 
by three of the directors, & sealed by the co., that, 
until the notes w’ore paid, the L. Co. would leave in 
the hands of the bank an amount equal to the sum 
remaining due on the notes, & that if the notes were 
not paid, the bank might yjay them out of such 
amount. The £200, 000 was accordingly carrii^d to 
the credit of the I. Co., w’ho provid(‘d shareholders 
& paid the deposit allotment money of £5 per 
share of the £200,000 which thus got to the credit 
of the L. Co. at the bank. The hank, in order to 
enable the L. Co. to obtain a settling day on the 
Stock Exchange, gave a certificate t.hat there? was 
£200,000 standing to the credit of that co. After- 
wards, the promissory notes not being taken up at 
maturity, the N. Bank paid them out of the 
£200,000. After an order had been made for wind- 
ing up the Ij. Co., a shareholder in that- co. filed his 
bill on behalf of himself & all other shareholders, 
except defts., against the directors of the L. Co. & 
against the N. IBank, to recover the £200,000 for the 
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benefit of the L. Co. as having been applied in 
breach of trust. & a decree was made against the 
bank for the restxiration of the £200,000. Subse- 
quently the N. Bank, by its public officer, filed a 
bill against three of its own directors to compel 
them to make good the loss which the bank had 
sustained through the above transactions : — Held : 
(1) the remedy, assuming the L. Co. had a right to 
the £200,000, would have been at law by an action 
against the bank, for the guarantee was 'ultra virea^ 
known to the bank to be so, &; was no answer to 
the demand of the L. Co. for the sum which had 
stood to their credit ; (2) the £200,000 never 

belonged to the L. Co. at all, for the wliole trans- 
actioti was an illegal & fraudulent solierne, out of 
which no rigiits could arise as between the parties 
to it ; (3) the tVircie direcU)rs were not estopped 
from saying that the N. Bank had incurred no 
liability to pay anj^thing to the L. Co. ; as the 
N. Bank had not incurred any such liability, the 
bill must be dismissed. — Guay v. Li^wis, Parker 
V, Lewis (1873), 8 Ch. App. 1035 ; 43 L. J. Ch. 
281 ; 29 L. T. 12, 199 ; 21 W. R. 923, 928, 
L.JJ. 

AnnokiHo'tis : — Mentd. Monicr v. Ilooper^fl Telcgrraph Works 
(1S74), 43 L. J. Ch. 330, : I’arkor v. McKonna 

(is? 4), 43 L. .T. Oh. S02 ; MaoDouffall v. Gardiner (1875), 
L. H. 20 E<|. 383 : Riissell r. Wakcfl(dd Waterworks Co. 
(1875), L. U. 20 Eq. 174; Lloyd v. JJininiaok (1877). 38 
L. T. 173; New Sombrero Phosphaio Co. v. Erlanuror 
(1877), 4f) L. J. Ch. 425, C. A. ; Mercantile Investment & 
Ooneral Trust Co. r. River IMato Trust Loan & Agency Co., 
[1894] 1 Ch. 578. 

787. Guardian & ward — Bank put on in- 

quiry.] — Plt f. was a young woman, who had been a 
>vard of ct., & eighteen mouths after coming of age, 
while continuing to reside with her guardian, she 
had indorsed a promissory note, drawn by her 
guardian in her favour. The note was given by the 
guardian to certain creditors in part, payment of a 
debt, & was by them present(‘d to their ba.nkors & 
discounted. Tlie bankers knew the relative posi- 
tion of pltf. A her guardian, A also knew that the 
guardian had been in embarrassed circumstances 
previous to the note being presented : — Held : in 
such circumstances, it was the duty of the bankers 
to have investigated the transaction, & an injunc- 
tion was granted to restrain tliem from taking pro- 
ceedings at law upon the note. — MAiTL.\>ii> r. 
Backhouse (1848), 10 Sim, 58 ; 17 L. J. Ch. 
121 ; 11 L. T. O. S. 237 ; 12 Jur. 45 ; 00 E. R. 
794, L.C. 

Annotations : — Consd. Dcttmar v. Metropolitan & Pro- 
vincial Rank (1803), 1 Hem. & M. 041. Mentd. Eapey v. 
Lake (1852), 10 Haro, 200. 


Sect. 20.— ADVANCES BY BANKERS. 

Sub-sect. 1. — Loan and Overdraft. 

788. Request for overdraft — Cheque drawn in ex- 
cess of credit balance.] — Where a customer draws a 
cheque for a sum in excess of the amount standing 
to the credit of his current account, it is in effect a 
request for a loan, & if the cheque is honoured the 
customer has borrowed money ; but it does not 
follow that a transaction of this kind is a borrow- 
ing upon security not belonging to the cu.storner 
& deposited for another purpose. — OuTHBERT v. 
Robarts, Lubbock & Oo., [1909] 2 Ch. 220 ; 78 
L. J. Ch. 529 ; 100 L. T. 790 ; 25 T. L. R. 583 ; 
53 Sol. Jo. 559, C. A. 

789. Promise to honour cheques — ^Validity — Con- 
sideration.] — ^A contract to honour cheques sup- 
portod by consideration is binding on a banker. — ■ 
Fleming v. Bank of New Zealand, [1900] A. C. 
.577 ; 09 L. J. P. C. 120 ; 83 L. T. 1 ; 16 T. L. R, 
469, P. C. 

Annotation : — Mentd. Re Gloucester Muuicipal Potn.. 1900, 

[1901] 1 K. B. G83. 

790. Overdraft by Inclosure Act commissioners -- 
Personal liability.] — An Inclosure Act empowered 
the coriirs. to make a rate to defray the expenses of 
passing <fe executing the Act, & enacted that per- 
sons aclvancing money should be repaid out of the 
first money raised by the comrs. Expenses were 
incurred in the execution of the Act before any rate 
was made. To defray such expenses the comrs, 
drew drafts upon their bankers, requiring them to 
pay the sums therein mentioned on account of the 
public drainage, & to place the same to their 
account as comrs. The bankers, during a period of 
six years, continued to advance considerable sums 
by paying the drafts : — Held : tlie comrs. were per- 
sonally responsible to the bankers for the drafts so 
made. — Eaton v. Bell (1821), 5 B. Aid. 34 ; 106 
E. R. 1100. 

Annotations: — Befd. Sprptt v. Powell (182fi), 3 478. 

Mentd. Burls v. Smith (1831), 7 Biui?. 705 ; Poll r. Stephens 

(1833), Coop. temp. Broi^h. 26H, L.C. ; Tilda.sley v. 

St^iphouson (1834), 10 545 ; Cano v. Chapman 

(1836), 1 Nov. & P. K. B. 104. 

See, generally. Commons & Rights op Common. 

791. Overdraft by partnership — Note of one partner 
given as indemnity to other partner — Note indorsed 
by other partner to bank.] — A. & B., partners, had 
an account with pltfs., bankers, & wisViing to over- 
draw it, pltfs. consented on B.’s giving tiiem his 
note for £2,090. A. afterwards gave B. his note for 
£l ,000 as an indemnity to him for a moiety of his 
liability to pltfs. on his note. The advances 
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k. Bank, not hound to allow overdraft 
— TeniiKtrary overdraft—l'erniination. I — 
In the abuonce of special a«reomont, 
ex prose or implied, a bunker ia under no 
oblif?ation to allow a customer to over- 
draw his account, 

A temporary overdraft, which Is to 
be at the discretion of tho manaiaror of 
tho bank terminates so soon after tho 
asrroemont under which it has been 
allowed os the customer’s account shows 
a credit balance. — McIntybk v. Robin- 
son South Afihoan Banking Co., 17 
E. D. (i). Ill, — S, AF. 

l. Request for loan — What amounts 
to.] — Deft wrote to pltfs. : — ‘‘ Gentle- 
men, Please pay to tho bearer 8850, & 
I will see you later ” : — field : tho 
presumption was that deft. Intended to 
borrow tho s850, & not that he was 
drawl nK on money deposited with pltfs. 

his aflrents or bankers. — Nichols v. 
Ryan (1868), 2 R. L. 111.— CAN. 

m. Agreement for overdraft — Ctw- 
tomsr allowed larger mim hy mistake — 
Bank bound.] — A banker agreed with 
his customer to allow him an overdraft 


of a certain amoimt, by mistake, tho 
banker’s letter embodying the agreement 
allowed a larger sum. Tho letter was 
not withdrawn i»y tho banker, though 
the customer’s constmctiiiu was dis- 
puted & had boon admitted by liimsclf 
to be contrary to the real agreement : — 
Held : the banker was bound by the 
terms of his letter. — Doria r. Bank of 
Victoria (1879), 5 V. L. R. 393.— 
AUS. 

n. Loan or advance in contravention 
of Bank Act — On purchase of trust coni' 
pany's business .] — As part of the con- 
sideration of an agreement by which 
the bank acquired the ofHco site & 
business of a trust co., tho bank became 
responsible for tlio claims of persons 
wiio had deposited mouey with tho co., 
to secure tho bank in respect to such 
liability & form a fund to meet pay- 
ments to depositors, the co. gave the 
bank a promissory note for the amount 
of the deposits & assigned assets te the 
bank, including a bill of sale of oortaiti 
farm property : — Held : tho transaction 
was not a loan or advance made by the 
bank in contravention of Bank Act, 
6. 76 (2o), but a legitimate exorcise of 


powers conferrc*d by the Act. — R am. v. 
Royal Bank (1915), 52 S. C. K. 254 ; 
9 W. W. 11. 776.— CAN. 

o. Overdraft by married woman — 
Charge on trust fund subiect to seitlcnient. 1 
— A bank, having permitted a matried 
woman to overdraw her account, on 
tho supposition that tliey had a lion 
over a fund which was, in fact, siiliject 
to a settlement of wliich tliey liad not 
been informed, (lied a bill cliarging fraud 
in the married woman in c'onccaling the 
settlement, & to establish tlic debt 
against the fund in priority to the 
Bottlomont. Bill dismissed with costs, 
there being no evidence of such a con- 
cealment of tlio sottlomciit as would 
amount to fraud. — L ondon Chartkrrd 
Bank v. Lempriere (1870), 1 V. R. 191. 
—AUS. 

p. lAXin secured by void mortga^je — 
Rigid to sue on loan.] — Taking a void 
mtgo. os security for a loan does not 

? rovent a bank suing for tho loan. — 
mpkrial Bank v. Roas (1916), 34 
W. L. R. 962 : 10 W. W. R. 1174.— 
CAN. 
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amounted to £1,300, & being unpaid B., two years 
after, indorsed A/s note to pltl's., who sued A. on it : 
— Held : pltfs. were entitled tx> recover. — H ey- 
WOOD V. Watson (1828), 4 Bing. 496 ; 1 Moo. & P. 
268 ; 6 L. J. O. S. C. P. 72 ; 130 E. R. 869. 

792. Account transferred to now bank — As- 

sent of one partner — ^Appropriation of payments.] — 
H. & C., who carried on business in partnership, 
were indebted to R., their banker, to the amount, as 
admitted by n., of £979. In 1851 R., with the con- 
currence of H., transferred his business to the M. 
Bank, including the account in question. The part- 
nership account of H. & C. with the M. Bank com- 
menced with this item of £979, & continued open for 
a considerable time, during which H. paid in moneys 
to an amount exceeding the sum of £979. The pass- 
book was regularly sent to H. The deed transfer- 
ring the business from R. to the M. Bank contained 
a provision, “ that at the expiration of twelve 
months, as to such accounts as should not be taken 
to by the M. Bank, the M. Bank should, during a 
period not exceeding ten years, either accept or 
compel payment, or permit the same to remain due, 
& should be possessed of all moneys paid in dis- 
liarge of such accounts in trust for R.** In 1852 
ihe M. Bank gave notice to R. that they would not 
take to this account. An action having been 
brought by the M. Bank against H. & C. to recover 
the balance due : — Held : (1 ) H. had power to bind 
tiis partner by assenting to the transfer of the debt 
;'on the account; (2) the debt of £979 was extin- 

i guished by the payments subsequently made by H. 
bo the credit of the partnership account & the 
'issent to i he appropriation to be inferred from H. 
Mot objecting to the pass-book, & after such extin- 
I ^uishment, as between the M. Bank the partner- 
ship, this account could not be treated as an exist- 
ing debt remaining due t^ R. 

Qm. ; whether C. could have been bound by II. as- 
senting to the sum of £979 as the balance of t he ac- 
count due to R., if it had not been tlie balance 
really due. — B eale v. Caddick (1857), 2 H. & N. 
326 ; 26 L. J. Ex. 356 ; 29 L. T. O. S. 355 ; 157 
E. R. 135. 

See, further. Partnership. 

793. Overdraft by turnpike trust — Trustee also 
partner of bank — Personal liability.] — A., B., C., & 
Co., in their capacity of bankers to a turnpike 
trust, made advances’" to the trust on cheques 
drawn, payable to the treasurer, & signed by the 
clerks to the trustees. B., one of pltfs., was the 
treasurer. Deft, was in the habit of attending the 
meetings of the trustees, & took an active part in 
the concerns of the road : — Held : he was liable in 
an action for the amount of the advanc(!S made, 
although C., who was also one of pltf.’s firm, was a 
trustee. — B eckett v. Wilson (1841), 10 L. J. C. P. 
825. 

See, generally. Highways, Streets, & Bridges. 

794. Overdraft by agent — ^Authority & knowledge 
of principal.] — An agent has no right, withouf' the 
authority of his principal, to overdraw a banking 
account. But if it ai>pear that the agent has done 
so with the knowledge of his principal, the jury will 
be warranted in inferring from this that the agent 
had, in fact, the requisite authority. 

Deft., as administrator of W., deceased, carried 
on gas works at H. & appointed X. to manage the 
same for him. D. & Co.’s bank, througii the agency 
of X., opened an account “ with the administrator 
of the late W., deceased,” & the account continued 
until the bank stopped payment. Deft, came occa- 
sionally to n. & frequently communicated with X. 
respecting the gas works. X. stated in evidence that 
deft, was well aware that he drew cheques on the 
bank on account of the gas works, that he sent 


statements of account to deft., & that on one occa- 
sion ho told deft, there was a balance due to the 
bank. At the time of the failure the account was 
overdrawn : — Held : deft, was liable. — P ott v, 
Bevan (1844), 1 Car. & Kir. 335 ; subsequent pro- 
ceedings, 7 Man. & G. 604. 

795 . — In pursuance of an arrange- 

ment between applt . bank & the Govt, the Registrar- 
General opened an account which, to the knowledge 
of the bank, was simply for the purpose of the 
daily lodgment of the collections of his dopart;- 
rnent &. the weekly transfer by his cheq^ue of such 
lodgments to the Treasury. The cashier sent to 
lodge such moneys continuously kept back a part 
thereof, concealing his fraud by means of forged 
receipts, & the weekly cheques of the Registrar- 
General in favour of the Treasury resulted in over- 
drafts to the extent of £6,127, of which he was 
ignorant. In an action by the bank against the 
Govt, to recover the same :~Held : the latter was 
not liable for the overdraft, which was not merely 
unauthorised, but entirely outside the scope &: 
object of the dealings of the parties. — L ondon 
Chartered Bank op Austoalia v. McMillan, 
[1892] A. C. 292 ; 61 L. J. P. O. 44 ; 66 L. T. 801 ; 
8 T. L. R. 473, P. C. 

See, further. Agency, Vol. T., pp. 316 et seq., 694 
et seq. 

796. Loan to executor — For executorial purposes 
— Assent of co-executor.] — One of two exors., who 
w&s himself a residuary legatee, entered an account 
with a banker in his own name for executorial pur- 
poses, & the banker, with 'not ice of the dispositions 
under the will, made advances to the exor, for 
payments connected with the exorship., securi- 
ties were deposited for repayment of the advances. 
The co-exor. assented to the first advance, but on a 
second advance being made to the acting exor. 
upon other securities, ho withdrew his assent, & 
objected to the banker being rej)aid out of t he trust 
property, on the ground that the mcmey had 
been placed on the separate* account of the acting 
exor. The advances were duly applied t-o the pur- 

oses of the administration. Upon an action being 
rought by the banker for a lien upon the second 
securities for repayment, of his advancers : -Held : (1) 
the banker was justified in advancing mon(*y to ttn* 
acting exor. for executorial purposes, & the assent 
of the co-exor. in the first instance was a further 
justification for placing confidence in the acting 
exor. & in making furtluT advances to him ; 
(2) repayment should he decreed. — Child & Co. 
V. Thorley flSSO), 16 Ch. D. 151 ; 29 W. R. 417. 

797. Loan to promoters of railway company — Non- 
existing company— Subsequent adoption by com- 
pany — Liability of promoters.] — Defts., the pro- 
moters & directors of a railway co., obtained an ad- 
vance of £500 from a bank, upon terms expressed in 
a letter, by which the bank were requested to allow 
the directors of the railway co. to draw to the ex- 
tent of £ 1 ,000, to be repaid out of the calls on shares. 
At that time the Act constituting the railway co. 
had not been passed, & the £500 was borrowed to 
pay the fees lujcessary to its passing. The Act con- 
tained a clause providing for the payment by the 
co. of its expenses. After the Act was passed there 
was a resolution of the directors confirming the 
loan of £500, Sl the bank debited the railway co. in 
their accounts with the loan, & brought an action 
for it against the co., in which judgment was 
obtained ; but there being no property ol the co. to 
satisfy such judgment, the bank sued defts. for the 
repayment of the loan. No f. hares in the co. had 
ever been allott<^d, nor any call made, though more 
than three years had elapsed since the passing of 
the Act : — HeM : as the railway co. were not in 
existence when the money was advanced, the £600 
was advanced on the personal liability of defts., & 
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defts. had not been exonerated from such lia- 
bility by what had been done after the passing of 
the Act, or by the fact that no call had been made. 
— Scott v, Ebuby (Lord) (1867), L. R. 2 O. P. 
255 ; 36 L. J. O. P. 161 ; 15 L. T. 506 ; 15 W. R. 
517. 

Annotations : — Distd. Coutts v. Irish Exhibition, London 

(1890), 03 L. T. 489. Mentd. lUyth v, Fladgate, Morgan 

V. Blyth, Smith v. Blyth, [18911 1 Ch. 337. 

See, further, Companies. 

798. Overdraft by bookmaker— To pay lost bet — 
Gaming Act, 1892 (c. 9).J — Senible : j^anting an 
overdraft to a bookmaker to enable him to pay a 
lost hot is not within the above Act. — Re O’Shea, 
Rx p. Lancaster, [1911] 2 K. B. 981 ; 81 L. J. 
K. B. 70 ; 18 Mans. 319, C. A. 

See, f urther. Gaming & Wagering. 

799. Overdraft by exhibition promoters — Subse- 
quent incorporation of exhibition — Personal lia- 
bility of promoters — Novation.] — In Apr., 1888, six 
persons formed themselves into an executive coun- 
cil for the purpose of promoting an exhibition in 
London, & opened an account with pitfs. in the 
name of “ The Irish Exhibition,” on the under- 
st^anding that cheques migiit be drawn by any two 
of the council & countersigned by the honorary 
secretary, & that they should be allowed to over- 
draw to tlie amount of £10,006 for the purpose of 
the exhibition. Afterwards the Irisii Exhibition 
was incorporated by the name of “ The Irish Exhi- 
bition,” <fe i)ltfs. received notice of the fact. No 
alteration was made in the heading of the account, 
which was then overdrawn, & cho(]^ues continued to 
be drawn as before. The exhibition fail(;d «& wa^s 
wound up : — Held : tlui six promoters were liable, 

the liability had not been transferr(*d t/O tiie co. 
after its incorporat ion. — Coutts & Co. v, Irish Ex- 
iiiruTiON IN London (1891), 7 T. L. R. 313, C. A. 

800. Security for overdraft — New credit given 
under usurious agreement — Sum credited taken into 
account.] — Deft., being indebted to pitfs., his 
bankers, in nearly £30, tK30, about £21,00() of which 
was s(*cur<*d by bonds (a considerable part of which 
was advanced by them when stocks were below 
£50), agreed witii them that they sliould place 
£25,000 to his credit in account, for which he was to 
purchase £50,000 stock (then at 5 1 1) in their names, 
& account to t-liem for the dividends upon such 
stock as from the last dividend day. After tlii.s 
agreement pitfs., acting upon the basis of it, though 
deft, never purchased the stock so agri*ed upon, 
entered in their books tlie sum of £25,000, to the 
credit of deft., & continued to honour his drafts 
from time to time, crediting him also with other 
sums actually paid by him, & wrote off the amount 
of his bonds to his credit, & delivered them up to 
him : — Held : this agreement to repay the new 
credit of £25,000 by the purchase of stock as at £50, 
when in fact it was more at the time of the agree- 
ment made, though it had been less when a con- 
siderable part of the money was actually advanced 
upon his general credit, was usurious & void, but 
the sum of £25,000, credited under that agreement 
by pitfs. to deft, in his banking account, was to bo 
reckoned against them upon balancing the account 
of debtor & creditor between them. — Boldero v, 
Jackson (1809), 11 East, 612 ; 103 E. R. 1143. 

801. Promise to hypothecate goods — En- 

forcement of promise — Consideration.] — A banker 
required security from his customer for an over- 
drawn account. The customer, by letter, promised 
to hypothecate certain goods, but upon being 
asked for the delivery warrants, Ke refused to carry 
out his promise. Upon bill filed to enforce the 
promise : — Held : from the nature of the trans- 
action, some forbearance to sue on the part of the 
creditor must be assumed to have taken place, & 


this was sufficient to prevent the promise to hypothe- 
cate from being nudum pactum. — Alliance Bank, 
Ltd. V. Broom (1864), 2 Drew. & Sm. 289 ; 5 New 
Rep. 69 ; 34 L. J. Ch. 256 ; 11 L. T. 332 ; 10 Jur. 
N. S. 1121 ; 13 W. R. 127 ; 62 B. R. 631. 

Annotations : — Consd. Miles v. Now Zealand Alford Estate 

(^. (1880), 32 Oil. J). 200, C. A. ; Fullerton v. Provincial 

Bank of Ireland, [1903) A. O. 309, H. L. ; Wigan v. 

EngliBli & Scottish Law Life Assoc. Assocn., [1909] 1 Ch. 

291 ; GlefiTK v. Hroml«y, [19121 3 K. B. 474, O. A. Reid. 

Roichol V. Oxford (1887), 35 Ch. D. 48, C. A. ; Barber v, 

Maekroll (1892), 07 L. T, 108. Mentd. Loask v. Scott 

(1877), 2 Q. B. B. 376, C. A. 

802. Loan by partner of bank — ^From partnership 
funds — Right of firm to sue.]— A. applied to B., a 
member of a banking establishment, for a loan of 
money, wliich B. advanced out of the partnership 
funds, the amount being placed to the credit of a 
joint stock co., which had an account with the firm, 
for the purpose of paying calls on shares held by 
A. : — Held : the firm might sue A. for money lent. 
— Alexander v. Barker (1831), 2 Cr. & J. 133 ; 2 
Tyr. 140 ; 1 L. J. Ex. 40 ; 149 E. R. 56. 

Annotations: — Mentd. Simpson v. Clayton (1836), 2 Bing. 

N. C. 467 ; Sweet V. Lee (1841), 4 Scott, N. R. 77. 

803. Joint loan — Several liability.] — Every joint 
loan, whether contracted in relation to mercantile 
transactions or not, is in equity to be deemed joint 
& several. 

Four ijersons opened a joint account with certain 
hankers, who had advanced to them money on such 
joint account. Upon the decease of one of the joint 
cont ractors : — Held : the bankers had a right in 
equity to immediate relief out of his assets, without 
claiming any relief against the surviving joint con- 
tractors, or showing that the latter were unable to 
pay by reason of their insolvency. — Thorpe v, 
Jackson (1837), 2 Y. & 0. Ex. .553 ; 160 E. R. 515. 

Annotations : — Dbtd. Jones v. Beach (1852), 2 De Q. M. & Q. 

880, L.JJ. Mentd. Slater v. Wheeler (1838), 2 Jur. 887 ; 

Lyth V. Ault & Wood (1852), 7 Exch. 669 ; Other v. 

Iveson (1855), 3 Drew. 177 ; Beresford v. Brownings 

Browning v. Beresford-»(l875). L. H. 20 Eq. 564. 

804. — Husband & wife.] — A husband, at 

the time of his marriage in Dec., 1902, had an 
accourit at a bank in S., which was transferred to 
the joint names of himself & his wife, & drawn on 
by both husband wife. On May 18, 1903, when 
the husband was absent, the wife deposited with 
the bank the deeds of a house belonging to her, & 
charged them for the debt then or thereafter to be- 
come du<? to the bank from her either solely or 
jointly with any other person, &- agreed to execute 
a legal mtge. cont^aining a covenant for payment & 
a power of wSale & other proper clauses. The wife 
died on Aug. 27, 1 904, leaving furniture worth £300 
to the husband absolutely, & the house she had 
mtged. to the bank, wort-h about £1,400, to her hus- 
band for life, with remainder to her next of kin. The 
overdraft on May 18, 1903, was £107, Sc at the date 
of her death it was £414. The wife had paid in 
about £100 into the account ; — Held : the inference 
was that the husband Sc wife agreed to provide 
jointly for current household expenses. Sc each of 
them ought to pay one moiety of the overdraft. — Re 
Shaw, Shaw v. Jones (1906), 94 L. T. 93. 

See, generally. IIusband Sc Wife. 

805. Unauthorised overdraft by directors of build- 
ing society — Winding up of company — Rights of 
bank. ] — A benefit building society which had never 
been incorporated Sc had no power to borrow 
money was allowed by its bankers to make large 
overdrafts, Sc the directors of the society signed a 
memorandum giving the bankers a lien upon all 
the society’s deeds to secure all moneys which from 
time to time might be owing by the society to the 
bankers on the balance of the banking account. 
Annual balance-sheets showing the amounts due to 
the bankers were sent to all the members of the 
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society & adopted at the annual meetings. The 
society was afterguards ordered to be wound up & 
as the overdrafts were ultra vires , being a borrowing 
unauthorised by the rules, the official liquidator 
brought an action against the bankers to recover all 
moneys which had been paid to them by the society 
& applied by the bankers in discharge of their loan 
to the society: — Held: (1) it was no answer to 
such action that the moneys had been so applied by 
the order of the directors of the society under a 
mistake of law as to their power* to borrow, since 
the acts of the directors hoih in borrowing & in 
directing the application of tin* moneys were un- 
authoi‘ised & not binding on the society ; (2) there 
had been no ratification of such acts of the direc- 
tors by all the members of the societ y ; (3) the 
banker’s should stand in the place of withdrawing 
members of the society, who had been paid on 
notice of withdrawal out of moneys so advanced by 
the bankers, & receive the amounts wliich would be 
payable to such members if they had not been paid 
off, & should have the benefit of securities obtaine^d 
by the socic’ly by means of overdrafts allow'ed by 
the bankers & the benefit of such securities accord- 
ing to their order of priority without being x>ost- 
poned until after other securities granted to the 
society. — Blackburn k District Benefit Build- 
ing Society v. Cunijffe, Brooks & Co. (1885), 20 
Ch. D. 002 ; 54 L. J. Ch. 1001 ; 53 L. T. 741 ; 1 
T. I.. R. 504, C. A. 

Annotations : — Apld. riodinaii r. Rymcr (1888), 60 L. T. 

385 ; i?e ShellleUl Permunent Bldg. Soe.., Ex p. Watson 

(1888), 59 L. T. 401. Expld. Ex jk Watson (1888), 52 

J. P. 742. Apld. Neath Bldg. Society v. Liic<i (1889), 43 

Ch. D. 158. Distd. lie Wrexham, Mold & (Jonuah'H Quay 

By. Co., [18991 1 Ch. 440, C. A. Consd. He Birkbeck Per- 
manent Benefit Bldg. Soc., [1912] 2 Ch. 183, C. A. Dbtd. 

Sinclair V. Brougham (1914), 83 L. J. Ch. 465, H. L. 

806. Notice forbidding overdraft — Dishonour of 
cheque — Special course of dealing.]— C., a merchant 
who received consignments of goods from abroad, 
was accustomed to deliver to a bank, where he kept 
an account, the bills of exchange drawn on him 
against such consignments, together with the hills 
of lading. 'The barik paid the bills of exchange &: 
placed the amount to C.’s account, & they handed 
over the bills of lading to a broker on ri’ceiving liis 
undertaking to repay the amount of the bills of ex- 
change out of the proc(‘eds of the goods when sold. 
On these occasions, if the sum so placed to C.’s 
debit was taken as an actual d(‘bit , his account was 
overdrawn, but if that sum was not rc‘gard<*d, there 
was a balance in his favour. C. was, nevertheless, 
allowed to draw against his cash account as if the 
amount advanced had not been placed to his d(‘hit. 
At length, some goods remaining unsold, & the 
market, price having gone down, the bank refused U> 
pay a cheque drawn by C., whereupon he brought an 
action ; — Held : it was proiierly left to the jury to 
say whether the course of dealing bet ween C. &: the 
bank was on the footing that he was to be allowed 
to draw against the cash part of his account, that 
the sums guaranteed by the broker were not to be 
taken into account against him, unless the goods 
failed to satisfy them, or w’hether the hank was 
merely in the habit of indulging him by allowing 
him to overdraw his account, & they were proyierly 
directed that if the former, G. was entitled to a 
reasonable notice that tlie bank declined to con- 
tinue that course of dealing. — (-umming v . 8hand 
(I860), 5 H. N. 95 ; 29 L. J. Ex. 129 ; 1 L. T. 
300 ; 8 W. B. 182 ; 167 E. R. 1114. 

Annotation: — Distd. Garnett r. M’Kewan (1872), L. R. 8 

Exch. 10. 

807. Security to cover overdraft — Disturbance of 
security by customer — Withdrawal of right to over- 
draw — Closing of account.}— F^ltf. opened a current 


account with a branch bank at B., depositing with 
them title deeds of his as a security for any balance 
due on his account. On Oct. 21, 1887, pltf. con- 
veyed the property to another party as security, & 
next day the bank had notice of it. There was then 
due from pltf. on his banking account the sum of 
£365 9s., & the bank, upon receiving the notice, 
“ ruled off ” his account & calculated interest 
thereon up to that date, & of this the bank 
alleged pltf., their customer, had notice, &; they 
told him, as he admitted, that “ the security was 
disturbed & that to continue the overdraft they 
must have other security.” No further cheques 
were paid in or drawn on the account until Dec., 
1888, when he paid in a cheque for £70, which was 
simply received without any remark as to his ac- 
count. Next day ho drew a cheque for £70. On the 
6th he paid in £30, & later on the same day his 
cheque for £70 was presented, refused, for which 
an action was brought. The defence set up was 
that hy the conveyance of Oct., 1887, the security 
was destroyed as to any future advances, because 
by reason of the notice the bank would be post- 
Xioned in favour of the legal owner to whom the 
property had been conveyed, A:, further, that pltf. 
had notice from the manager at the time tlie £30 
cheque was paid in that he could not draw against 
those sums, as they would be applied in payment of 
the balance due. As to this the evidence was con- 
tradictory. B(‘fore the trial the balance had been 
paid off. The trial judge ruled that notice was 
necessary to the customer that his credit was 
stopped, even assuming that the security was 
destroyed as to future advances, & that- without 
such notice it- was not- to be assumed that, if the 
security was taken as limited to a specific past ad- 
vance, all sums paid in must be taken as paid in 
reduction of the balance due, Ar it was not material 
that the bank had lost- their security, & closing the 
account in their books was nothing without- notice 
to their customer. On application for a new trial, 
on the gi’ound that notice was not necessary, as the 
security was destroyed. At t-liat, even if it was 
necessary, tliere was such strong evidence of it. t hat 
the verdict was against the evidence : — Held : 
judgment should be given for defts., & it was 
unnecessary to direct a now trial.— Parkinson v , 
Wakefield A: Co. (1889), 5 T. D. R. 562, 646, C. A. 

808. Evidence of loan — Cheque drawn by two per- 
sons.] — A cheque drawn by two persons upon a 
banker to secure the amount of a loan from the 
hanker is evidence of a loan to both persons, thougli 
one alone should in the first instance have applied 
for the loan, have had, throughout, the use of the 
money. — C obb v . Snowdon (1849), 13 L. T. O. S. 
233. 

809. Discharge of overdraft — Payments into cur- 
rent account — Appropriation of payments.] — 

Wliero a customer has a current account & a loan 
account with a bank, undiT an arrangement that 
the two accounts must be kept distinct, the effect 
of the arrangement is that pa>Tnents to the credit 
of the current account are appropriated to that 
account & cannot be taken in reduction of the loan 
ticcount. 

The sums paid into the current account are ap- 
propriated by the customer to that account, can- 
not be used by t.he bank in discharge of the loan ac- 
count without the consent of the customer. No 
custome^r could otherwise have any security in draw- 
ing a cheque on his current account, if he had a loan 
account greater than his credit balance or current 
account (Scrutton, L.J.). — Bradford Old Bank, 
Lto. V. Sutcliffe, [1918] 2 K. B. 833 ; 34 T. D. R. 
619 ; 62 Sol. Jo. 763 ; 24 Com. Gas. 27, C. A. 

810. Effect of moratorium.] — 

Defts., on Feb. 11, 1914, agreed to allow pltf., a 
customer of the bank, an overdraft for a period of 
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six months. On Aug. 6, 1914, when pltf.’s account 
was overdrawn, a moratorium was proclaimed. On 
Aug. 28 pltf., without making any express appro- 
riation, paid a sum of money into his account, & 
efts, applied a part of it in discharge of the over- 
draft. On the lollowing day pltf. drew a cheque 
upon the bank, but in consequence of the discharge 
of the overdraft his balance was not sufficient to 
meet it, & the cheque was dishonoured & returned 
to the holder marked “ R. D.” : — Held : the effect 
of the moratorium was to postpone the date of pay- 
ment of the overdraft for a month, & defts. were not 
entitled in the circumstances to refuse payment of 
pltf.’s cheque. — Allion v, London County A; 
Westminster Bank, Ltd. (1915), 84 L. J. K. B. 
1286; 112L. T. 989; 31 T. L. R. 210. 


Sub-sect. 2. — Interest. 

811. Whether chargeable — No agreement to pay.] 

— Interest does not accrue on a sum of money lent, 
unl(^ss there be an express contract to pay it or an 
implied one can be raised, either by the u.sage of the 
trade or from the transactions of the party.-— Shaw 
V. riCTON (1825), 4 B. & C. 715 ; 7 Dow. & Rv. 

K. B. 201 ; 4 L. T. O. S. K. B. 20 ; 107 E. R. 1220. 

AnmUttioim : — Mentd. Shaw r. Dartriall (182(5). fi B. & C. 
56 ; Iluino r. Bolland (18:i2), 1 Or. & M. 1^10 ; Pierce v. 
Evans (1835), 1 Hale, 265; Bate La^^Tence (1844), 7 
Man. (}. 405 ; Townsend r. (-rowdy (18(50), 8 (). B. N. S. 
477 ; Swan v. N<trth British Australasian Co. (1862), 7 
H. & N. 603 ; (^ave v. Mills (1862), 7 H. N. 913. 

812. Advances for maintenance of lunatic’s 
estate.] — A customer of a hank became of unsound 
mind. Tlis son arranged with the bank to continue 
the lunatic's banking account. to draw upon it on 
behalf of the lunatic for the mainit'nanco of the 
lunatic’s liousc'liold A for the necessary outgoings of 
his estate. At the death of the lunatic ihe hanking 
account was overdrawn. In a creditors’ action to 
administer the real & j^ersonal estate of the lunatic 
the bank claimed to prov^e as creditors for the 
amount, of the. overdraft , which included usual bank 
charges for int erest & commission : — Held : t he 
ba.nk were not entitled to prove for interest A com- 
mission on the overdraft. — Re Beavan, Davie.s, 
Banks & Co. v. Beavan, [1912] 1 Cb. 196 ; 81 

L. J. Ch. 113 ; 105 L. T. 784. 

Annotat'io'nfi : — Mentd. Re HarriH, Davis r. Harris, [1914] 
2 Ch. 395 ; Lloyd v. C .< to & Ball, [19151 1 K. B. 242, C. A. 

813. Usage of bank.] — Tlie ct. allowed 
interest upon advances by bankers, who had been 


in the habit of charging it. — Gwyn v. Godbt 
(1812), 4 Taunt. 346 ; 128 E. R. 363, Ex. Ch. 

AnnotcUion : — Apld. Ibbotson v. Ibbotaon (1897), 13 T. L. R. 

589. 

814. .] — In an action by bankers for 

money lent, the ct. allowed interest upon proof that 
plifs. had been in the habit of charging deft, with 
interest on the sums advanced, & that it was their 
custom to charge interest at a certain rate. — Har- 
wood V. Underhill (1820), 8 Price, 516 ; 146 E. R. 
1281. 

815. Compound or simple Interest — Knowledge 
of customer.] — In an action by bankers for money 
lent & interest : — Held : it was not sufficient to show 
that it was the general custom of the house to charge 
interest calculated upon half-yeai'ly rests, without 
also showing that deft, knew that such was the 
practice. — Moore v. Vouohton (1816), 1 Stark. 487. 

816. Fiduciary position of bank — Loans to 

trust account.]— By an assignment for benefit of 
creditors, full powers of borrowing money at in- 
terest from any bankers or other persons were con- 
ferred upon the trustees of the deed. Two of the 
trustee.s carried on business as bankers in partner- 
.ship witli other persons, & (he third u^as a clerk in 
the bank. An account was opened by the trustees 
with the bank, A advances were made upon this ac- 
count, in respect of which the banking firm claimed 
to make annual rests & to charge interest on the 
balances according to their usual practice as 
bankers: — Held: having regard to the fiduciary 
position of the trustee ijartners, only simple interest 
could b(‘ allowed. — Orosskill v. Bower, Bower ik 
Turner G863), 32 Beav. 86 ; 1 New Rep. 379 ; 32 
L. J. Oh. 540 ; 8 I.. T. 135 ; 9 Jur. N. S. 267 ; 11 
W. R. 411 ; 55 E. R. 34, L.C. 

Annoialiona : — Apld. Barfield x\ LonKhl>oroiigh (1872), 8 

Ch. App. 1, L.C. Reid. Yourell v. Hibernian Bank, 

A. C. 372, H. L. 

817. Balance struck at stated times & in- 
terest charged on balance.] — Pltfs., bankers, sued 
to recover an overd/aft. In making up the account 
pltfs. had struck a balance at stated times, & 
charged interest upon the sums found to be due : — 
Held : pltfs. could only recovtT simple int c^rest.— 
Dawes Pinner (1801 ), 2 (^amp. 486, n., N. P. 

Mortgage to secure fixed sum.] — Where 
hankers hold a mtge. security for a specific advance 
A not for the general balance of t he general bank- 
ing account, they will only be allowed simple in- 
terest as mtgees. — IjONDON Ciiautiored Bank of 
Australia r. White (1879), 4 App. Cas. 413 ; 48 
L. J. P. 0. 75, P. C. 


PART II. SECT. 20, SUB-SECT. 2. 

811 i. Whether chargeable — Debit 
balance at one branch — Credit balance at 
another.] — A bank has a right to charge 
Interest on a debit balance due by a ciis- 
tonier at one branch of the bank while he 
has a credit balance at another branch ; 

it is not incumbent upon the hank, 
ln'foro suing for the interest, to blend the 
two accounts, crediting the amount 
whlch has been from time to time 
charged os Interest on the overdrawn 
account by reference to the account 
which has been at the same time in 
credit. — Nationai. Bank of Nkw Zf.a- 
lanti V. Grace (1890), 8 N. Z. L. R. 706. 
— N.Z. 

811 ii. Mortgage — Bank not boxtnd 

to pay off mortgage from extstomer's current 
accoxtnt.]— In the absence of special 
dirocllon to that effect a banker is not 
bound to pay off a mtge. which he has 
against his customer from the latter’s 
current account, & Interest is properly 
charged upon it, until the customer 
directs that the principal shall be paid 
off. — Thakitr Jawahir Singh r. LArn- 
MAN Das (1905), 0 C. W, N. 745. — IND. 

811 ill. Death of cuMonier .] — 

Testator of defts. had, previous to Ids 


iU*c<‘aHe, obtained a large overdraft 
with pltfs. on the security of the 
deposit by way of equitable mlge. of 
certain deeds. Nothing was siiid about 
inten'st at the time, hut ho bad obtaiued 
overdrafts pivviously on which he iiad 
paid interest, he had l>een charged 
with interest on that particular over- 
draft, which ho had never objected to. 
After his deceascj pltfs. filed a bill for 
sale under such equitable mtge., on 
taking the account, the master allowed 
to jdtfs. interest- on the overdraft which 
accrued due between the period of the 
death of tx^stator & t he rt^feronce to the 
master : — Held : pltfs. entitled to such 
interest without any exiiress rontract.. — 
South Auhtualian Banking Co. ??. 
Hornkr (1868), 2 S. A. L. R. 109. — 
A US. 

811 iv. Coxirseof dealixig .] — 

Interest allowed at the rate of 6 per 
cent, from the deatli of a custemer of 
a bank, upon the balance of the banking 
aocoimt of the customer wlio, during his 
lifetime, had been In the habit of pa>ing 
Interest to the hank at that rate, accord- 
ing to the usage of the bank, ft appearing 
to the ct. from this course of dc‘aling 
between them, with other circumstances, 


that tliere had been what amounted to 
a contract for payment of interest at 
that rate. — M’C-artht v, Roche (1876), 
10 I. L. T. 141.— IR. 

815 i. Compound or simple intereM.] — 
In an action to recover an overdrawn 
account, compoimd interest at 61 per 
cent, per annum with monthly rests 
was disallowed. — Stan pari > Bank v. 
Hhodrecht (1913), 25 O. W. R. 78 ; 

O. W. N. 142.— CAN. 

817 i. Balance struck at stated 

timers it interest charged on tmlanee .] — 
Clancarty XI. Latouchk (1810). I Ball 
& B. 429.— IR. 

q, Insolvency of bank — In- 

solx'ency of customer. 1 — Compound inte- 
rest cen only he charged whilst the 
relation of banker &: cust-omer exists ; 
t his relat-ion ceases on the happening of 
insolvency. A custemer of an insolvent 
bank is liable for simple interest to the 
trustees or liquidators of the hank up 
to the date of the vesting order of 
insolvency of the customer. — Bainf,, 
Johnston Co.'s Trustees v. Union 
Bank Rkckiv^ers (1898), 8 Nfld. L. R. 
116.— NFLD. 
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819 . .] — If bankprs take a mtge. 

security from a customer for a fixed sum owiug to 
them by the latter, the relation of banker & cus- 
tomer ceases thenceforth as to that sum, and it can- 
not be included in the customer’s banking account 
so as to entitle the bankers to charge compound 
interest thereon ; & in reference to the sum so 
secured the mutual rights &; obligations are 
thenceforth those of mtgees. & mtgor. 

Bankers took a mtge. security for a fixed sum 
owing to them by a customer, & subsequently con- 
tinued the mtge. debt as part of the general account 
between them, which embraced various dealings 
& transactions, making rests & charging compound 
interest . The ct. directed the usual accounts to be 
taken of what was due in respect of the rntge. 
security, & a separate account of the other dealings 
& transactions, reserving the question as to the 
mode in which the latter account should be taken 
& more particularly whetlier wit h r<‘.stsor not) for 
consideration in chambers. — Mosse v. Salt (1803), 
32 Beav. 269 ; 32 L. J. Oh. 756 : 55 E. K. 106. 

AnnoicUiona : — Reid. Spencer v. Wakefield (1H87). 4 T. L. H. 

194. Mentd. Goslincs & Sharpe v. Blake (1888), 22 

Q. B. D. 153 ; Re Cooper, 11911] 2 K. B. 550. C. A. 

820. Mortgage to secure overdrawn account. ] 

— Where a mtge. of land is made, by way of col- 
lateral securit y, for such balance as may eventually 
be due from the customer to his banker, it is no ob- 
jection to charging the land with such balance that 


it has been partly composed of interest turned into 
principal by rests, & interest on that interest, ac- 
cording to the course of dealing between a banker 
& his customers. — RuhT’ORD r. BisilOP (1829), 5 
Russ. 346 ; 7 L. J. O. S. Ch. 108 ; 38 E. R. 1058. 
Annoialiona : — Consd. Thomas v. Cooper (1854), 2 Eq. Ilep. 
1185. Expld. & Distd. CrosBkill v. Bower (1863), 32 Beav. 
86. Consd. Mosse v. Balt (1863), 32 Bear. 269. Mentd 
Re Maberley, Ex p. Belcher (1835), 4 Deac. & Ch. 703 
Re Barclay, Ex p. Gawan (1855), 25 L. J. Bey. 1, C. A. 
Re Gawan, Ex p. Barclay (1865), 6 Be G. M. & G. 403, 
L.C. & L.JJ. 

821. .] — Semble: a banker is entitled to 

chai’ge compound interest with half-yearly rests on 
a mtge. debt, where that debt is the balance of a 
current banking account kept in that way. — 
National Bank of Australasia v. United Hand 
IN Hand Band of Hope Co. (1879), 4 App. Cas. 
391 ; 48 L. J. P. O. 50 ; 40 L. T. 697 ; 27 W. R. 
889, P. C. 

822. Death of customer.] — A bank charged 

it^ customer with interest witli annual rests upon 
his overdi awn account, & after the death of the cus- 
tomer made a claim against his estate for further 
int/orest upon the same basis ; — Held : from the 
customer’s death only simple interest at 5 per cent, 
should be allowed upon the ascertained balance. — 
Williamson v. Williamson (1869), L. R. 7 Eq. 
542 ; 20 L. T. .389 ; 17 W. R. (507. 

Annotation : — Apld. Bai*fleld v. Loiifirhborougrh (1872), 8 
Ch. App. 1 , L.C. 

823. .] — A firm of t-wo bankers were 

accustomed to keep the accounts both of the cus- 
tomers & of the partners at compound interest. One 


820 i. — — Mortgaae to secure advances 
d: “ usual banker's charge^,*' \ — A nitKC. 
to a bank to secure advances & “ usual 
banker’s churjrc.M ” entitles the bank 
to cjharpe Int^erest on an overdrawn 
account taken with re.sta. — ]Vl<djKOD v. 
National Bank of Nkw Zealand 
(1887), 6 N. Z. L. R. 3.— N.Z. 

822 i. Death of customer.] — 

According to the cust-<»rn of banks only 
simple interest is payable on a customer’s 
debt after death, imless there was an ex- 
press contract for the payment of coni- 

S oimd interest after deatJi. — Lorden v. 

ABINGTON (1897), 31 I. L. T. Jo. 477. — 
IR. 

822 ii. -.1 — An action was 

brotight by a banking co. against deft., 
as oxor., to recover principal & Interest 
on his testator’s overdraft of bis current 
account. For several years testator was 
in the habit of overdrawing his account. 
Testator'.s account, as furnished to him 
from time to time during liis lifetime, 
charged liim with compound interest 
on Ills overdrafts, with half-yearly 
rests in Mar. & Sept. He died on 
Dec. 3, 1880. At his death the period 
for capitalising the interest currcnl from 
the last statement of accounts had not 
arrived : — Held : the bank entitled to 
six years’ simple interest on the amoimt 
duo at the customer’s death until paid. — 
Provincial Bank of Ireland v. 
O’Rkitay (1890), 26 L. R. Ir. 313.— IR. 

822 iii. Express contract bind- 

ing executors.] — S. opened an account 
with the N. Bank, & was allow^ed to 
overdraw same to the amount of £1,500, 
having si^ed the following agree- 
xnent : — “ In the event of my accbimt 
being overdrawn at any time during the 
continuance of my dealings with the N. 
Banking Co., it is understood that the 
account is to be subject to all charges & 
interest which may be charged bv the 
bank from time to time on such ac- 
counts, & in the event of my death 
such interest & charges are to continue 
until the account be paid off ” : — Held : 
(1) there was on express contract that 
compound interest at the rate charged 
by the bank & paid by 8. during his 
lifetime should be paid by his oxors. on 
the balance due at his death ; (2) as 


accounts wore regularly stated & settled 
by S. will full means of knowledge of 
his rights, it would bo inequitable to 
allow the oxors. of S. to open up the 
settled transactions. 

When a deed is given as a sernrity for 
a fixed & definite sum, at a fixed rate of 
interest, & not for the general balance 
of a banking account, it is not ojien to 
the bank in the absence of express con- 
tract, contained in the deed itself or in 
some instnmient of equal degree, to 
charge compound interest upon this 
sum or include it in the general banking 
ac5count. — Stewart v. Stewart (1801), 
27 L. K. Ir. 351.— IR. 

r. Advances on preferable lien given 
to hnnh —Whether interest payable before 
security realised,] — L. gave the bank the 
following lien on wool : — “ In considera- 
tion of £140 received in money, 1 give 
the bank a preferable lien to the extent- 
of the advance & all other sums of 
money wdilch I may obtain, &, further, 
the bank may sell the wool &, out of the 
proceeds, retain the sum of £140 & 
interest thereon, to bo charged at the 
rate & in the manner usually chargtul 
on the like advances ” : — Held : the 
£140 became pltf.’s own money, & the 
bank not entitled to payment of interest 
until after sale of the wool. — T jENane v. 
Bank of New Sourn Wales (1881), 
2 N. S. W. L. R. 284,— A US. 

8. Rank Act — Interest at more them 
1 seven per cent. — Recovery of exxiess .] — 
The provisions of s, 80 do not prevent a 
bank from entering into a contrac.t to 
be paid a higher rate of interest than 
7 per cent., & if, under such contract, 
Interest is paid in excess of that rate, it 
cannot be recovered back. — Williams 
V. Canadian Hank of Commerce (1907), 
13 H. C. R. 70.— CAN. 

t. .1 — Interest at a 

rate beyond that permitted by the Act, 
if paid voluntarily, c.annot be recovered 
by the customer, but. If simply charged 
by the bank to the customer, C 4 »,n be 
reduced upon taking the account. — 
Canadian Bank of (Jommerck v. 
McDonald, 3 W. L. R. 90. — CAN. 

u. Interest accruing 

after January 31af, 1902.1 — Deft, 

borrowed large sums of money from 


pltf. bank, by way of overdraft & on 
promissory notes. Having agreed to 
pay interest., first at 24 per cent. & after- 
wards at 18 per cent, per annum, deft, 
from time to time gave the liank cheques 
on his current account to pay the 
interest at tln)se rates respoctively up 
to Jan. 31, 1902 //ch/ ; (1) such 

cheques should be deemed to linve been 
payment of the inbu-est Ik. deft, could 
not recover back such interest or any 
part of ft, although in cxcc.ss of the 7 per 
cent, rate ; (2) under ss. 80 & 81 the 
bank was not entitled to sue for & re- 
cover interest accruing after Jan. 31, 
1902, at 7 per cent, per annum, but 
could only recover interest at the legal 
rate of 5 per cent, per annum from that 
I date on the principal then due. — B ank 
OF British North America r. Bossuyt 
(1903). 23 C. L. T. Occ. N. 338 ; 15 Man. 
L. 11. 266.— CAN. 

w. Contract invalid for 

excess .] — In an action to recover princi- 
pal & interest on certain promissory 
notes, bearing interest at 12 per cent. 
** as wcU after as before maturity ” : — 
Held. : reading ss. 80 & 81 together, 
such a contract between the bank 

6 the customer was merely invalid in 
BO far as it stipulated for more than 

7 per cent. — B ank of Montreal v. 
Hartman (1905). 12 B. 0. R. 375 ; 2 
W. L. K. 57.— CAN. 

y. ] — ^ bank stinu- 

laUid in a mtge. deed for interest at the 
rate of 8 per cent. : — Held : the pro- 
vision in the deed being void under 
Bank Act, 1906, s. 91, they were 
entitled to interest at the rate of 5 per 
cent, only, that being the legal rate of 
interest, where no special rate was fixed, 
under Interest Act, 1906. — McHuuH 
(Felix) v. Union Bank of Canada, 
McjHuou (Thomas) v. Union Bank of 
Canada (1913), 108 L. T. 273. P. O.— 
CAN. 

a. 1867 (c. 11), s. 17 — Interest 

at more than seven, per cent.] — Barbs v. 
Strong (1869), 7 N. S. R. 450.— CAN. 

b. 29 30 Viet c. 10, 8. 6— 

Not retrospective .] — Commercial Bank 
of Canada v. Harris (1867), 26 U. C. R. 
594.— CAN. 
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partner died : — Held : in the absence of any special 
agreement, it was not proper to continue the ac- 
counts as between the surviving partner & the 
estate of deceased partner at compound interest. — 
Batk V . Robins (1803), 32 Beav. 73 ; 65 E. R. 28. 

824. Usurious Interest.] — Semhle : a cus- 

tomer who had given a mtge. to secure the balance 
to become duo on his overdrawn account was not 
entitled, before the repeal of the Usury Acts, to 
object to charges for interest & commission as 
usurious, & if the contract was that he should pay 
what was due on a bankt‘r’s account, he must pay 
what was due according to the account as usually 
kept between banker & customer. — Thomas v. 
Cooper (1855), 3 Eq. Rep. 417 ; 24 L. T. O. 8. 
330 ; 3 W. R. 295, L.JJ. 

See, further. Money & Money-lending. 

825. Computation of interest — Cheque paid by 
banker — Date of payment or date of cheque.] — In- 
terest on the amount of a cheque paid by a banker 
must be computed from the date when it was 
actually X)aid & not from the date of the cheque. — 
GooDiiODY V . Foster (1831 ), cited in Byles on Bills, 
17th cd., p. 31. 

826. Closing account — Effect of.] — Semble : a 
banking account is clos(*d, Sc, in the absence of any 
special agreement, cefvses to carry interest, as soon 
as tiie relation of banker & customer is determined. 
— Croskill V. Bower, Bower v. Tcjrner (18(J3), 
32 Beav. 86 ; 1 New Rep. 379 ; 32 L. J. Ch. 540 ; 
8 L. T. 135 ; 9 Jur. N. 8. 267 ; 11 W. R. 411 ; 55 
E. K. 34, L.(J. 

Av notations Yourell v. Hibernian Bank, [1018] 

A, C. 372, H. L. Mentd. Barfield v, Lonffhlioroiigh (1872), 

H Ch. App. If h.C. ; Danioll v. Sinclair (1881), 6 App. Cas. 

181, P.C. 

827. Foreign rate of interest — Usage of Indian 
bankers- Death of customer.] — Testator, an indigo 
planter who died in England, was indebted to an 
Indian banker for money due on a current account 
of advances for plan tat ion purposes. Testator died 
in 1861, & an administration decree was made in 
1865. In 1870 a claim was made by tlie banker 
which included interest at the rate of 12 percent., 
t he usual rate borne by such debts in India. The 
ct. allowed interest at the rate of 4 per cent, only 
from the date of the d«‘ath. — Ei.nch p. Finch (1876), 
45 L. J. Oil. 816 ; 35 L. T. 235. 

828. Appropriation of payments— Interest con- 
verted into principal.] — Tlie rule with regard to the 
approj)riation of payments, by which interest is 
presumed to be paid before principal, is not appli- 
cable in the case of interest on an overdrawn ac- 


count, which, according to the practice of bankers, 
has been from time to time converted into princi- 
pal. — P arr’s Banking Co., Ltd. v, Yates, [1898] 
2 Q. B. 460 ; 67 L. J. Q. B. 851 ; 79 L. T. 321 ; 47 
W. R. 42, C. A. 

Annotation : — Refd. Afiohersou v. Trodogar Dry Docks & 

Wharf CJo., [19091 2 Oh. 401. 

829. Omission to debit Interest — Uncom- 

municated entries.] — London & Westminster 
Bank v. Button, No. 1008, post, 

830. Debiting bills advised for payment — Non-pay- 
ment of bills — Interest charged on overdraft — Cus- 
tom.] —Deft, was in the habit of accepting bills pay- 
able in London, & once a month advised his bank as 
to such bills so that they might provide for their 
payment. The bank advised their London agents, 
debiting deft.’s account with the amount advised, 
& being debited by their agents with the amount 
of the bills presented & paid. Some of the bills so 
advised were never presented or paid, & after the 
lapse of many months the bank cancelled the in- 
structions for jjayment, but did not advise deft, of 
the non- presentment of the bills. Some of the un- 
paid bills had stood to deft.’s debit for^ nearly 
twenty years, & as deft, was charged with interest 
on overdrafts, part of the interest so charged was 
intor(?st or compound interest on the amounts of 
unpaid bills. It was alleged to be the custom of 
country bankers to debit their customer’s account 
with the amount of bills so advised for payment 
without giving notice to the customer that any such 
bills had not been presented for payment, & to con- 
tin lu' to charge interest on any overdraft which in- 
cluded the debits, until the customer himself 
cancelled the advice : — Semhle : the alleged custom 
was unreasonable & unjust. — W est of England & 
South Wales District Bank v, Evans (1881), 
Journal of Institute of Bankers, Vol. II., p. 397. 

831. Interest payable on overdrawn account — In- 
solvency of bank — Right of assignees to subsequent 
interest.] — Where interest is payable on an over- 
drawn banking accoilnt at the time of the bkpey. of 
the bankers, their assignees may recover interest 
accruing subsequently to the bkpey. — P ott v. 
Beavan'( 1844), 7 Man. & 0. 601 ; 8 Scott, N. R. 
318 ; 13 L. .T. C. P. 187 ; 3 L. T. O. S. 181 ; 8 Jur. 
560 ; 135 E. R. 243. 

SECT. 21.— SECURITIES FOR ADVANCES. 

Sub-sect. 1. — Legal Mortgage. 

See Mortgage. 


part II. SECT. 21, SUB-SECT. 1. 

See, generally, Mortqagic. 

c. Whether irutrtgage of land, etc,, valid 
under Bank Acta.] — Held : a witli 

S ower of foroclosuro might l)o legally 
ikon by tho bank as collatt^ral soenrity. 
— Bank of Nkw South Wales r. 
Campbell (188(5), 11 App. Cas. 192 ; 55 
L. J. P. 0. 31 ; 54 L. T. 340, P. C.— 
AUS. 

d. .1 — A., being indelited to 

deft, bank to tho extent of £723 128. lOd., 
conveyed to tliom absolut-ely certain 
land in satisfaction of £400 of that sum, 
on the same date writing tho following 
letter, dictated by the bank : — ** In 
consideration of the bonk refraining 
to onforc43 payment of the sum of 
£723 138. lOd. now owing by mo to tho 
bank, & of the bank taking a convoyance 
of . . . land ... in part payment of 
the debt. I hereby engage, in the event 
of my moans improving & my estate 
realising hotter than 1 anticipate, to 
ay the bank the dltleronce between my 
obt & the value of the land referred 
to.** The bank was incorporated by 
Act of Parliament, which prohibited the 
bank from holding land, except for the 


of iiuainess promises ; & *‘ to 
take & hold for tho purpose of re- 
imbursements only, & not for profit *’ : — 
Held: (1) U»e transaction was not a 
mtgo , Imt an absolute conveyance ; 
(2) there was nothing in its incorporating 
Acts which took away from the bank tho 
power to hold land alisolutely. — JIarton 
V, Bank of New South Walks (1888), 
9 N. S. W. Eq. 78.— AUS. 

e. G Viet. c. 27, 8. 19 — Mortgage 

on ships.] — Held : tlio bank could not 
hold vessels for any purpose as security. 
Semble : they might take intges. upon 
real estate to secure debts previously 
contracted. — M oDonell v. Hank of 
Upper Canada (1850), 7 U. C. IL 252. — 
CAN. 

f. -.1 — Held : the bank 
were incapacitated by tho above sect, 
from holding ships as mtgees. —Lyman 
V. Bank of Upper Canada (1851), 8 
U. C. R. 354.— CAN. 

g. Advance A: security 

contemporaneous acts.] — Held: (1) tho 
bank might take mtgos. upon real estate 
as collateral security, for sums advanced 
bond fide in the way of their business, 


& such debts need not have been con- 
tracted previously, but tho advance & 
the security might be contemporaneous 
acts ; (2) all chartered banks had tho 
same power.— CJommercial Bank v. 
Bank of Upper Canada (1859), 7 Qr. 
250, 423.— CAN. 

h. 34 Viet. c. 5, 8. 40 — Security 

for contemporaneous loan.] — B. trans- 
, ferred to the T. Bank by notarial deed 
I a hypothec on real estate as collateral 
I security for a note discounted by tho 
bank & the proceeds placed at B.'s 
credit on tho same day on which the 
transfer was made : — He^d : the trans- 
fer was not given to secure a past debt, 
but to cover a oontemporaneous loan, 
& wss null & void. — Bank of Toronto 
V . Perkins (1883), 8 S. C. R. 603. — 
CAN. 

K. R, s. C. 1886 (c. 120), 8. 45— 

Assignment of mortgage to secure indorse- 
ments.] — An assignment to a bank of a 
mtgo. upon land, given to secure indorse- 
ments upon negotiable paper to bo made 
by the mtgeo. for the benefit of the 
mtgor., before the making of the 
Indorsements, Is not a violation of the 
above sect. — Ue Essex Land & Timber 
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21 .— fo r ad vances : Suh-sects. 2 <t' 3.] 

Sub-sect. 2. — Equitable Mortgage by Deposit 

OF Title Djceds. 

See Mortgage. 


Sub-sect. 3. — Bills of Exchangi*:, Cheques, and 

Promissory Notes. 

832. Accommodation bills - Bankruptcy of drawer 
— Rights of bank against acceptor.]- The drawer of 
a bill aceejded for his accoinmodation, indorsed it 
for valiK* to his bankers, & before th<‘ bill became 
due, became bkpf . : — Held : the* bankers, who 


knew that tlio bill was accepted for the accommo- 
dation of the drawcT, could not recover from the 
acceptor more tlian the amount of tlndr balance, as 
between them & the drawer at the time of his 
bkpey. — Jones v. Hibiieht (1817), 2 Stark. 304. 

Annotation : — Mentd. lie Butiyani, Kx p. Nowton, Kx p, 

Grinin (1880), 16 Ch. D. 330, C. A. 

833. .] — Bills of exchange amount- 

ing together to £523, drawn by A. S: accept ed for his 
accommodation by B., were deposited by A. wit h Ids 
bankers, as a security for any floating balance 
which might be due from 1dm to th<*m on his bank- 
ing account. A. became bkpt-., A his bankers 
proved a debt of £7,520 against his estate, (‘xhibiting 
t li<‘ bills of exchange as a securit y, but. not proving 
on them specifically. The bankers afterwards re- 


Co., Tkoi t’s Cask (1891). 21 O. li. 307. 

—CAN. 

l. Ban/c Act, 1S90 (r. 31), .s'. 04 

— Bccurit}/ Jor present adconccA -Held : 
us the land nitfifod. was taken to Heoure 
a present advance it wuHille^ral & void.— 
Canadian Bank or (-omaierck r. 
■\Vili^oN (1008), 9 W. L. K. 359 ; affd. 
(1909), 11 \V. L. 1C 639.- CAN. 

m. B. S. C.. 1900 (e. 29)— 

Beevrity for debt <£• fvtvre. adeanees. 1 — 
{s., a eiistunier of a Bank, in 1896, 
iudeliled tti it in n lari;?e suni, «S: in J.S9.6 
&: ]S9<i niudc three inttres. to a tnistoe 
for the bank, eovol‘in^r most of liis real 
estate. The int^eH. recited 1 lu* indehted- 
noHh of the iniKor. to the hank for 
money udvaneed N: promissory notes 
j»aKt duo & unpaid, & his aRreeinent 
to exeeute the nitges. ns eollaleral 
security for payment of the past <luo 
iudebtodness, “ A: also as collateral to 
any further or future advances which 
may from tiiin* to timi*. he made by the 
bank to the mtffor. or which may ho 
represented by bilks of exchange or 
promissory notes made or mdors(*d by 
the intgor, from time to time hehl by 
the bank or for any renewal or rettowals 
thereof.” The jiroviso for redemption 
followed the terms of the reeiUiI : — 
He/d : the intifes. were not taken for the 
purpo.se of enabling t he hank to make a 
loan upon real estate, hut for tlie pur- 
pose (»f seeuriiig the iiulebtediii'SH of S. 
to the hank, & were not made in pur- 
suance of a eolouralde A eolln.sive 
stihenie to defeat tlie restriction imposed 
bv the Aft. " Tuomson r. 1 sTiki!:man 
(1913), 29 O. L. H. 140; 4 O. W. N. 
1.640 ; 14 I). L. R. 97 ; affd., 17 D. L. K. 
20.6. — CAN. 

n. — — B<tnJc obtaining mort- 

gage more than gear after agreed date .] — 
Where a customer agrees to give a bank 
as collateral Ht*eurity a mtge. on real 
estate on or before a date, named, there 
is nothing improp<'t‘ <>r illegal in ilie 
bank, in pursuaias*, to su<;1j previous 
agri'cnumt, in insisting upon S: obtaining 
the Hceurity on snel) real esLiti* more 
than a year subse<juent to that date.— 
Ci.AKKsoN r. Domi.nion Bank (1910), 27 
O. W. H. 1 ; affd., 38 I). L. R. 232. — 
CAN. 

Bights d' litdn'lififs of banl\, 'mortgagor 
<f’ third parties uenera1l}/.\ — Bee, farther, 
M0RT(JA0E. 

PART II. SECT. 21. SUB-SECT. 2. 

Bee, gcnerallg, MoirniAOE. 

o. W/u'thcr cgnitab/e mortgage valid 
muter Bun/c Ac/.s.J A bank, which was 
precluded hy^ its Act of incorporation 
from lending money upon the security 
of land, hut was ullowial to tak<; ^ bold 
land until it eouhl lu^ sold for the 
pui'pose of reimbursement of a debt 
previously incurred without any expec- 
tation of sneh ftfa*nril-.v, agreed to 
advance money to a customer, who a 
few days afterwards deposited dtM‘dH 
by" way of sec-urity’^ for such advance, 
iri such a w'ay as to make sueli deposit 
virtually a part of the same transaction : 

He/d : it was void under the Act,- — 
ItANK OF VIC’TORIA r. FORBEB (1887), 13 
V. L. K. 760.— AUS. 


PART II. SECT. 21. SUB-SECT. 3. 

p. (’olleetions deposited /'agmeni on 
eoilateral rutteji—Baii/c's diitg to credit 
customer — Buspense aceonnt.] — A bunk 
gave a eiistonier ‘‘ a line of credit to 
.’"I. 60, 000, to be Bceuretl by" collections 
<h‘posited ” -//efd ; the bank uas 
boiuid to credit the eusloiner wilb the, 
payments mu<h‘ from time to time to 
the hunk on collaB'ral notes <h‘posited 
witli them by the customer in aeeord- 
anee with the tc'riiiH of the inemo- 
ramlum. & could not hold the pay- 
ments in a suspense account until the 
maturity" of the eustomei’s oun pujM'r 
giA-en to the hank to rover the line 
of credit, iVi take jmigment against the 
enstomer for the full amount of that 
paper. — M oksonh Bank r. Cddpek 
(1898), 20 O. R. 57 ; affd.. 2(1 S. C. R. 
Oil. R. (\ — CAN. 

q. Protni.Hsorg note. — Valid tig — 
Btamft.y- Notes not properly stamped 
taken h.v a bank are invalid, if the bank 
do(',a not attach double HlamT>s A: 
properly cancel the same wlu'H it lirsl. 
receives the not^^s, & will not siijijiorl a 
chattel mtge. — Ontario Bank r. W'u.- 
rox (1878). 43 (T. C. R. 100.— CAN. 

|., Bxccssirr rates of in- 

terest.] — To an action by pltfs,, a bank- 
ingeorpn., against defts. on a promissory- 
note, defts. in elTect jileuiled that the 
note was void under U. S. U. (\, e. 58, 

s. 9, in consequence of the taking b.v 
pltfs. of more than 7 per cent, itit^in'st 
from d('fts. ’.— Held : the plea w'as had, 
for the etTect of 29 Hz 30 Viet. c. 10, 
H. 5. was not merely t(» relieve hanking 
corpriH. from the pemimary- penalty", 
but. to save the soeurity" givi'ii for the 
moneys loant'd from the forfeiture under 
that Act.- f-oMMERriAK B.ank of 
Ca.sada r. ('oT"roN (1S07), 17 C. P. 44 7. 
- CAN. 

s. Jndorsed hg customer for 

past advances- (Customer credited on 
snttseq^ient deposits — / mputation of pag- 
menfs.] — A hank took a note indorsi'd 
by- a cu.storner as seeurity for i»ast. 
advances amounting to almiit '.10,000, 

after the maturity <»f tla^ note, 
depf»si1s amounting to more than 
\10,000 Avore paswd to his rnulit. In the 
hooks of the bank: — Held: in the, 
absence of any special iinputation of 
IiayoiK'ots or rewrve as to tlu' applica- 
tion of the, HnhHe(|uent deposits, those 
deposits Aviire to he imputed in payment 
of the oldest debt, Ar, tlie customer’s 
liability at the mo,lurity of the eollatAiral 
security being more than paid by the 
Hubscfiuent ilijposils, the eoilateral was 
disehargeil, Hz the hank's action against 
the maker Hz first indorser of the 
nob', dismissed.— Excii \N<iE Rank v. 
Nkwei.k (1887), M. L. it. 3 .'S. |‘jp; ip 

B. N. 274.— CAN. 

t. Signed bg husband for icife 

under juncer of aftorneg - f*owrr of 
nttorneg not produced- -IV i fe not liable. 1 — 
A huslanid signed a not<‘ to the hank to 
Hccnro an advance to the husband in 
Jiifl Avife’s name, under a poAver of 
attorney containing a claiisi* permitting 
him t-o sign notes ” in which 1 shall be 
interested or c,one.erned Avhich shall be 
requisite.” Tlie power of attorney was 


not produced to the bank at the time 
the note was giA"on & the advaneo 
made //c7<i ; the signing of the note 
by- the attorney put the bank on 
iiKluiry, &, there lieing no evidence that 
tlie wife was interesb'd or eoiuu'riied in 
th(^ nob', she was not liahli* on the note. 
— Bank of Noa"a ScurriA r. IIawkins 
(1916), 31 VV. L. R. 506. — CAN. 

u. Assignment of deed — (Col- 

lateral sccuritg or sat isf art ion.] — Held: 
the deed iii question shoAved clearly an 
intention on file part of the hunk to take 
il. as collateral security, & not, as an 
assignment in satisbu't ion of the notes 
sued on. — Bank of BR/"ri.sn North 
Amkhica r. Sherwood (1860), 6 U. C’. 11. 
552.— C^N. 

w. — — Borrower holding collateral 
se.cnritg -Bights of ban/c.] — Held : where 
a CO. transferreil (Certain notes hehl by 
it to a bank, the latb'r was also luititled 
to an usriignment of any collateral 
seeurity, Hiich as rntges.. that AA"as givt'ii 
with such notes by debtor. Jie G wa- 
di an Gam Poaveu BArNiiiKs, Be 
IUdoe’m Claim (1913), 25 (). W. R. 51 : 
5 O. \V. N. 43.— CAN. 

a. As collateral seenritg — Re- 

lease t}g banfc manager Ijiatntitg of 
thin/:.) — Pltfs., a banking eorjui.. held 
(lefts.’ promissory note for -9,000. As 
collateral si'c.urity for the puynii'iit of 
the note, pllfs. hi*ld t-wo proniissory 
note's of aggregating the same 

amount. By- a. private arrangc'UK'tit 
betwia'Ti pltfs.' niaiiager Jg C. the 
managi'i* n'lurm^d to (’. hi.s promissory 
notes, umh'i'laking with C. lo la* liable 
to pltfs. for w"hat C. AA'ould liuv(* to pay. 
Jn an action by- pltfs. upon defts.* note, 
defts. disjmU'd liability on tin* grouiul 
that pltfs. were not in a position to 
return to Ukmu (^'s notes, which were 
thiar prop(!Pty A: pledged by them as 
eollatiTuI seeurity' bu- the pay"ment of 
th(^ nob' sued on: — Held: a good 
ground for counforelaim. — H ociielaoa 
Bank v. Larue (1910), J 3 W. L. R. 114. 
—CAN. 

b. Accounts showing bnUince 

due to bayik — No nienlion of note.s in 
accounts — Brioritg of pagment.] — Notes 
sued on wi're indorsed by M. in blank He 
given to pltfs. to ho ludtl by them as 
Sf'Ciirity for advanecis. Aeeouiits showed 
advances amounting to >95,000, Hz a 
halancA} of si 8,000 due by M. to pltf.s. 
Th(‘ notes Avere not mentioned in the 
lu'connts at all : —Held : tlai (Hiuilahle 
doetriiio as to priority of payunents dirl 
not apply so as to discharge the notes 
as old(U' obligations. — MERciiAN'rM Bank 
V. S-miLTNO (1880), 1 H. He G. 439. — 
CAN. 

c. Advatice to purcimsc raw 

material — Bank receiving proceeds on 
sale, of go<MlH.] -Two promissory nob*s 
wi're given by deft, to seeuni advaruics 
made by T>ltfH. to T. Go., of Avhich ho 
had been rnanugtjr. The oo. nap li red 
money to purehase sulpliite in order 
that they might, turn a large (piantity 
of puR) luto paper. Pltfs. agreed to 
nuike the ni^cessary adA^auces, receiving 
from deft, the promissory notes, a lieu 
on the sulphite purohasod. He an under- 
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ccivcd a dividend of 2s. in the pound on the whole 
debt. B. subsequently paid the amount of the 
bills : — Held : B. was en tith'd to have th(^ dividend 
of 2s. in th(‘ pound on the value of the bills re- 
funded by the bankei's, as well as to rc'ceive tlic 
futun* dividends on the same amount. — lie Garner, 
Ex p. Holmes (1S3»), Mont. ik. Ch. 301, 312; 9 
L. .1. Gh. 33 ; 3 Jur. 1023, L.C. 

Annotations: — Consd. Ellis r. Erntiianiiol (187(J), I Ex. I>. 

157, C. A. Refd. Bovver v. MurriK (1811), Cr. & l‘li. 351, 

L.C. ; Jie (^lark, h'x p. SlokoH Goodman (1818), G. 

018; Midland llankiiiK Go. r. Glmnibors (1808), L. It. 7 

Eq. 17U. Mentd. /«V- Eeniaudea, /i’.r y>. Hope (1811), 8 Jur. 

1128 ; HobHou v. Bass (1871), 0 Gb. App. 732, L.G. 

834. Unauthorised discounting of deposited biils by 
bank — Bankruptcy of bank — Customer entitied to 
proceeds. I - A custonuir dt‘])osited with a banker 
two bills for £1 ,000 indoLsed by him for the amount 
of whieh it was agr(U‘d he shouhl draw, th<.‘ bankc^r 
refusing to discount them. '^Phe customer only 
drew for £0.5, A the banker enii)loyed a broker to 
discount the bills, iV: becanu' bkpt. in h'ss than tlms* 
w»*eks after tlu'y were oi-iginally d(q)o.sited wit h him 
by the cu.st.oiuer : — Held: tin* customer w'as en- 
litl(‘d to the prooe("ds of the bills. — Re Wlsio, Ex p. 
KDW^\RJ)S (1S42), 2 Mont.. 1)(‘ (i. 1)25 ; 11 L. J. 
Bey. 30 ; 0 Jur. S77, (^t. of it. 

835. Advance to agent Upon bills drawn on prin- 
cipal —Failure of principal — Liability of agent.] -A 
banking co., whose chief ollici' was in liondon, but 
W'iio had olllces A carrh'd on business in Australia, 
niade advances at th<^ r(*qu<*st of M. A li. to (^, the 
agent of M. A It. in Australia, upon bills of exchange 
drawn by liim upon .M. A U. Thes(^ bills w’(‘re dis- 
honoured by M. vV: R., who liad efitert'd into a dei'd 
of composition with their ert'ditors, whi<*h was 
executed on behalf of the hanking co. Dividends 
had b(‘en I'eceived und<‘r t liis deed by th<‘ banking 
CO. who had brought, an action in Australia again.st 


C. for the amount of their advances upon the bills, 

damages for their non-acceptance. An injunc- 
tion was granted restraining the banking co. from 
proceeding in the action, they having b(*en dis- 
tinctly informed that the bills W'(‘re drawui by C. as 
agent for M. Ac H., whom they had relieved by exe- 
cuting th(^ deed, & taking a divideiid tlu.'reunder. — 
Walker?.’. Brooks (1853), 1 W. R. 347. 

836. Advance to company — On bills remitted to 
cover acceptances — Winding up of company — 
Right of remitting bank to recover.] — The L. Bank 
established a credit agency w'it h G. Go. in London, 
&. agre(*d to stind remittances w ithin ninety days to 
cover drafts. G. Co., being in ditticult it*s, obtained 
an advance of money from the 1*. Bank, to be re,- 
pai<l out of expect (hI riMuit tancos from the L. Bank 
to cov(‘r hills then current, A th<‘ R. Rank (unployed 
as agents to receive A: select from the expected 
s(‘curiti(*.s the managing director of G. Go., A their 
own managing director, who had been, two years 
previously, the manager of G. ('o., A w\as cognisant 
of A party to the arrangement with the L. Bank. 
The securities were s(*lect(‘d by A handed over to 
the P. Bank upon their arrival, A the follow ing day^ 
G. (k). stoppt'fl payment A w^as wound up : — Held : 
the li. Bank had no title to recover the securities 
from th(' J*. Bank. Banco de Lima v. Anglo- 
Peruvian Rank (1878), 8 Ch. J). KH) ; 38 L. T. 130. 

Annotaiion .‘—Mentd. Re Gothunbiirf? Commercial Co. (1880). 

12L. T. 174. 

837. Promissory note — Bank parting with pos- 
session — Right to recover.] -A. deposited wuth B., 
a banker, a promissory note as security for ad- 
vances : 'Held : B. w’as ent it led to recover on the 
note, although hefor<» it became due he parted wuth 
the possession to enabh’ A. to procure payment from 

, the maker, A although the note remaim*d in A.’s 
I hands till his bkpey., A then came into the posses- 


takiiig to k<H‘P lip the stock of sulphite 
from time to time. The sulphiU* vv'as 
laaih' into pafs'i* sold, the pro(5eeds 
being turned over to pltfs., on a(;eount. 
of otlier advances iuad»‘. Heft., in an 
action on the notes, eonteiidetl that he 
should he credited with the value of the 
Hulpliite ill the paper so sold, of which 
pltfs. rec<*ivt‘d the proceeds, which 
amount would extinguish his liability 
on his promissory notes : —Field : pltfs. 
entitled to judgnuMit for full amount. — 
Bank v. Gimto (1312), 22 
G. W. B. 871 ; 3 O. NV. N. 1G35 ; 0 
1>. L. H. 573.-— CAN. 

d. Accommodation itidoTsenuini 


— U luiidhorised ptedye collateral sc- 
onrity ' Bank Imldcr in due coarse. 1 — 
The hank iiaving refused furthc*r loans 
to a trading co. until its current liabil it j" 
to the hank was re<lueed, a note by the 
CO. in favour of its directors was specially 
indorsed t-o the hank by them X: Jiandcd 
to the eo.’s manager, who liad charge 
of its IluajK'.ial ulTairs, with instructions 
to have the not4» diHCoiinttal, hut without 
authority to pledge It. Without in- 
forming the bank of his restricted power 
to dcMil with the nott^, the manager 
deposiU'd it witli the bank as tHillabral 
seeurity for the eo.’s (mri’eiit lialiillty X', 
in consldcsratlon of the deposit, oht aiin'd 
fresli advances from the hank by 
discouiiLs of the co.’s trade paper. At 
the maturity of the not-c, the trade paper 
had lM‘en reitired & an overdraft on the 
co.’s aeeount had hoeii covered, but the 
general indebtedness of t-he co. for former 
loans still subsisted :—lIeld : the hank 
entitled to <;nforco payment of the note 
as holder in due course for valuable 
cousideratJon A U> recover thereon the 
amounts of the co.’s gimeral indol)tcdne.s.s 
rtunaining unsatisfied. — Cox v. Cana- 
dian Bank ok (’ommrhck (1312), 22 
W. L. JL 22(5 ; 4(5 rt. C. R. 5(54 ,* 8 
D. L. R. 30. -CAN. 


e. Rank taking security 

from maker — Discharge of indorser. 1 — 
Action on a promissory not© indorsed 


by ileft., who pleaded that it was 
indorsed on the express uinierstanding 
that he was not to la* calletl upon to pay 
it, He that la? was discharged by t he bank 
snhseipiently taking seeurity from the 
mak«ii*s. 3’lie jury foiiinl that the hank, 
on taking security, had agreed that the 
note in suit, should he i»aid out of the, 
proceeds of collateral held b.v t in* hank, 
& gave a venliet in deft.’s favour: — 
Field : a. new trial must he orderi'd, as 
the tiiulmg of the jury did not warrant 
the verdict for deft. — ^.S t. Stkphkn’.s 
Bank i\ Bonnesh (1835), 24 .S. C. R. 710. 
—CAN. 

f. Defect in title of 
KiMwleAge of tnink.] — Qu. : whether, in 
the absence, of otiier i*videnee, the ftmt. 
that a hanker knew that a smull ]»er- 
oimtage of many notes, made to a certain 
customer in re.spect of other transactions 
..S: pledged by liim as eollateral security, 
wiu’c tainted with fraini would reason- 
ably le.ad the hanker to suspect that all 
notes made to tliat eustouicr wvre so 
tainted. — I/NI on lNVEST.vtE.NT.S Co. v. 
Gkimmon (131(5), 33 W. L. R. 845 ; 3 
W. W. R. 1 130.— CAN. 

g. Rights of bank as bomX fide huUler 
in due course — Notes of third party as 
eoUaicral security —I^'ailu re of considera- 
tion between nuiker dt payer. 1 — ^Jii'ft. 
inaile a note in favour of S. for the 
amount of a bill of exchange. S. failed, 
A the hill was dishonoured. Before 
the note C4iine due. A before the failure 
of S., it was depo.siti'd by liim with a 
numlier of other uoles with pltfs. as 
collateral security for the payment of 
eertalii bills of exchange, on wliieli ho 
was liable to ])ltfs., the agreement being, 
that if the bills were not paid, the t»ro- 
ceeds of the not^is wore to be applied 
in payment of the anioimt, hut if the 
hills were paid, pltfs. were to colloet the 
notes A place t.he amount to the credit 
of S. The amount of notes deposited 
by 8. with the hank as collateral security 
never exceeded his indebtedness, A at 
tile time the note in question was 


indorsed t o pltfs., A when S. failed, tlien* 
was a eonsiderahle ilefieieucv : — Held : 
pltfs. were bond fide holders for value, 
A wort^ not aflPected liy the failupi’i of 
consideration between deft. A S. — 
Co\mKTiciAL Bank r. Paue (1871). 
N. B, Dig. 113.— CAN. 

b. Defect in customers 

title.] -Tile mere existence of a liability 
of a customer to a bank on a i)ronii.s.sory 
note not yrt due is not a sulllcient con- 
sideration, under Bills of Exchange Act 
R. S, C., 130G (c. 113), s. 53, for the 
transfer by the customer to the hank of 
the promissory note of a tliinl party as 
eollateral security, so as to constitute 
the hank the liolder in duo course of 
such proiuissory uoto or to give tlie bank 
a hetU'r title to it, tluin the customer had 
as against tin* maker, unless there is" 
evidence, that such note was transferrtMl 
pursuant to a previous agreement to 
give seeurity. -Bank ok Bumsii Nonrn 
.America r. McCo.mb (1311), 21 Man. 
Ij. R. 58. — CAN. 


k. “ Negotiation ” — Roieioal of note ] 
-A nmewal of a note is not a 
negotiation” of it wtliin Bank .Act, 
i').! Viet. e. 31, s. 7,5, so as t,«» support a 
Hoeurit y taken at the time of the renewal 
in siihsUtuiion for a previou.sly existing 
secnrit.y. — Bank ok IIaaeilton' e. .Shep- 
iiK.Ri) (1884), 21 A. R. 15G.— CAN. 


... , . „ 

liberty to dnnn against proceed 't ttf hill or 

note .] — A hill or note taken liy a hank 
tm ae<j Hiring a seeurity in foi*m ft to 
Bunk .A<*t,. 5.3 Viet. c. .31, ss. 71. 75, is 
not '* negotiated ” at. (Is* time of the 
acquisition tht're<»f within the latter 
sect-., whiui tiu' person giving the 
see.urity, ^ to wliosi* aeeount the pro- 
ctn'ds of the hill or note credited, is 
not at liberty to draw against, them 
except on fuKilling e«Ttain other condi- 
tions. —Bank ok Hvmilton v. IT vLiSTEn 
(1837), 27 O. R. 13.5 ; 24 A. R. 152 ; 28 
S. O. R. 235.— CAN. 
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sion of his assignees. — Bruce v. Hurly (1816), 1 
Stark. 23. 

S 38 . Bankruptcy of customer — Liability of 

maker.] — ^A. gave his promissory note to B., upon 
which B. by deposit thereof at his bank raised 
money, & paid same to A., being indebted to him. 
Accoimts were subsequently settled between A. & 
B., but the note remained at- the bank, the money 
being still due by B. to the bank. B. having be- 
come insolvent, the bank brought an action against 

A. for the note. A. insisted that the note had been 
discharged by B. in the course of his dealings with 
the bank. An injimction was granted to restrain 
the action at law, & inquiries were directed whether 

B. was a contracting party to tlie state of the ac- 
counts in the bank books, & whether the sums paid 
into the bank by B. were paid in with specific ap- 
propriations. — Mostyn V. Burdekin (1839), 3 Jur. 
62. 

839. Promise by clerk not to present — 
Liability of maker — Consideration. ]~A. having been 
in partnership with B., on the dissolution undertook 
to collect & pay the partnership debts. A. & B. 
during the partnership had kept a joint account 
with a certain branch bank, but afl-er the dissolution 
there was only a single account of A. kept there. A. 
having greatly overdrawn that account , obtained a 
promissory note for £500 from B. , his former partner, 
which he indorsed to the bank as a security for his 
debt, just previous to a quarterly inspection of the 
accounts of the branch, the clerk who managed the 
branch promising that it should not be presented. 
He, however, kept it, & it was found among the 
securities of the branch, in his portfolio, wiien h(i was 
discharged from his situation : — Held : the direc- 
tors of the bank might recover the amount from B. 

^ The £600 note was given for value, because it was 
given to reduce the balance, which balance was 
brought about by the payment of the partnership 
debts. With respect to the bank, there was clearly, 
from the state of the account, a consideration by 
them for the note (Gurney, B.). — ^Bosanquet v. 
Forster (1841 ), 9 C. & P. 069, N. P. 

840. Promissory note payable to bank — Change in 
flm--Continuing security — Appropriation. ] — A., 

wishing to obtain credit with his bankers, in 1817 
prevailed upon three persons to join him in a pro- 
missory note, whereby they jointly & severally pro- 
mised to pay the bankers or order £300. The 
bankers gave A. credit in his pass-book for £300 on 
account of the note, & charged him with interest 
for same yearly. Upon two of the partners retiring 
from the banking house a balance was struck be- 
tween the old & new firm, & the promissory note 
was delivered to the new firm, but not indorsed to 
them. The same course was subsequently adopted 
on the death of a partner & the introduction of new 
artners. A. at one time had in the hands of his 
ankers a balance exceeding the amount of the note. 
He paid interest to the banking house annually : — 
Held : the note being payable to the five members 
of the banking house or order, & being evidently 
intended to be a continuing securit-y, the makers 
were liable upon it, notwithstanding a change in 
the members of the banking house ; (2) an action 
on the note (same not having been indorsed) was 
properly brought in the name of the payees of the 
note ; (3) the note was not discharged by reason of 
A. at one time having in the hands of the banker a 
balance exceeding in amount the sum secured by 
the note. — Pease v. Hirst (1829), 10 B. & C. 122 ; 
L. & Welsh. 81 ; 6 Man. & By. K. B. 88 ; 8 L. J. 
O. S. K. B. 94 ; 109 E. R. 396. 

AnnoUUicM : — ^Refd. Dry v. Davy (1839), 10 Ad. & Bl. 30. 

Mentd. Heimlker v, Wlgg (1843), Day. & Her. 160. 


841. Accommodation cheque — ^Fraudulent agree- 
ment with bank agent — Customer credited — ^Lia- 
bility of maker.] — Deft, gave a cheque to 0., & re- 
ceived from him a counter-cheque, on the under- 
standing that neither should be presented, but that 
deft.'s cheque should be returned in a few days. O., 
having overdrawn his account with his bankers, 
made a fraudulent agreement with the bank agent, 
to which deft, was not privy, that the che(]^ue in 
question should be paid mto the bank, so as in ap- 

earance to reduce C.’s balance, but that it should 
e afterwards returned, & no action brought upon 
it. Before it was returned the bankers, pltfs., took 
possession of it & brought an action upon it gainst 
deft. : — Held : a plea of want of consideration for 
deft. *8 giving the cheque to O., & for C.’s transfer- 
ring it to pltfs., was disproved by the evidence & 
deft, was liable. — Bosanquet v. Corser (1841), 8 
M. & W. 142 ; 10 L. J. Ex. 276 ; 6 Jur. 369 ; 161 
E. R. 983. 

842. Bills & cheques as collateral security — 
Defect In title of customer — Bankruptcy of cus- 
tomer.}— A., being in pai’tnership with B., entered, 
without the knowledge of B., into partnership with 
O., an agent of the firm of A. & B., for the sale of 
timber. The firm of A. and C. employed R., F. 
& Co. as their bankers, & C. brought cheques 
& bills to the bank with the names of A. & B. 
attached to them, which the bank held as col- 
lateral security to cover C.’s overdrafts. Upon 
A.’s death C. failed, & B. became bkpl. : — Held : 
the bankers were not- in a position to prove their 
collateral security against B.’s partnership estate, 
as they neglect-ed to ascertain the extent of either 
A.’s or C.’s authority to pledge B.’s credit, no 
account being produced, it was impossible to dis- 
tinguish any agency transactions from the general 
dealings of A. <fe C. with the bankers, whose title 
could not be higher than that of the parties with 
whom they dealt. — Re Croudace (1866), 15 L. T. 
19. 


Sub-sect. 4. — Bonds, Scrip, Stocks, Shares, etc. 

843. Advances on security of shares — ^Validity — 
Realisation.] — B. Co. was established in India to 
carry on the business of bankers in the most 
general terms. The articles of assocn. provided 
that the business should be regulated by such bye- 
laws as the directors might from time to time make, 
which should be entered in a book kept for the 
urpose, & signed by three of tlie directors. A 
jre-law made in the exercise of such power pro- 
vided that the co. might accept shares in public 
cos. as security for a debt absolutely borid fide 
previously due, but that shares in public cos. so 
accepted as security were not to be transferred 
to the co. The co. having taken as security for 
advances made by them the deposit of the certifi- 
cates of a large number of shares in A. Co., a 
banking co., with blank transfers thereof, & powers 
of attorney to receive the dividends thereon, one 
of the Indian cts. decided in an analogous case 
that shares so deposited remained, in the event of 
the bkpey. of the depositor, in his order & dis- 
position. Thereupon a meeting of the directors of 
B. Co. was held, at which six directors were present, 
& a resolution was passed that any shares upon 
which loans were granted should bo registered in the 
name of the manager or in the name of the co. 
The resolution was not entered in a book signed 
by three directors, but in pursuance of it the shares 
in A. Co. which were held as security for advances 
by B. Co. were registered in the name of B. Co. 
The transfers purported to be made to B. Co., 
“ his exors., administrators & assigns,” & were not 
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sealed with the corporate seal of the co., but pur- 

E or ted to be accepted by the manager on their 
ehalf. After the transfers B. Co. received divi- 
dends on all the shares so transferred & sold some 
of them, & received the purchase-money ; — Held : 
it being within scope of the business of bankers to 
advance money on the security of shares, anything 
which the directors of B. Co., in the exercise of 
ordinary prudence, did to perfect the security winch 
they had taken was within scope of their authority. 

It is within the scope of an ordinary banking 
business to make the loans which iiave been made, 
& to take the deposit of siiares as security, & wiien 
persons take a reasonable bond fide course to 
realise those securities, they cannot turn round 
afterwards & say it was ultra vires, & was not 
justified by their articles of assocn. (Ciffaro, L.J.). 
— Re Asiatic Banking Corpn., Koyajl Bank of 
India’s Case (18«9), 4 Ch. App. 252 ; 19 L. T. 
806 ; 17 W. R. 359, L.J J. 

Annotaiion : — Distd. Shcflaold & South Yorkshire Permanent 
Bldg. Soc. V. Adzlowood (1889), 44 Ch. D. 412. 

844. Advances to broker — Deposit of client’s 
negotiable securities — Bankruptcy of broker 
Rights of bank.] — Resp. depo.sited with a stock- 
broker, for safe custody, some bonds of a foreign 
co. payable to bearer, which paased by delivery 
on the Stock Exchange;. The broker sold the bonds 
without autliority, &; rei)urcliased others of the 
same kind, which he entered in his books as 
belonging to rosp., afterwards pledged them, 
logetlier with securities belonging to other cus- 
tomers, en bloc to applts. to cover an advance txi 
himself. The broker bi;came insolvent/, & resp. 
brought- an action against applt/S. to recover tlic 
bonds or their value ; -Held : applts. were bond 
fide holders for value of negotiable instruments, 
without notice, resp. could not recover. — 
London Joint Stock Bank v. Simmons, [1892] 
A. O. 201 ; dl L. J. Ch. 732 ; «d L. T. 625 ; 56 
J. P. 644 ; 41 W. R. 108 ; 8 T. L. R. 478 ; 36 
Sol. Jo. 394, H. L. ; revsg, S. C. sub nom. Simmons v, 
London .Joint Stock Bank, Little v. London 
Joint Stock Bank, [1891 J 1 Ch. 270, C. A. 

Annotations : — Apprvd. but Distd. Baker v. Nottingham & 
Nottiiighamshiro Banking Co. (1891), HO L. J. Q. B. 542. 
Consd. Hontinck v. Loudon .loint Stock Bank, [ISH.'IJ 2 
Ch. 120. Apld. Thomson v. dydcsdalo Bank, [1893] A. C. 
282, H. L. Distd. Smith v. Prosser. [19071 2 K. H. 735, 
O. A. Beld. Manchester Trust v. Furness, [1895] 2 Q. B. 
539, C. A. ; Redfcm v. Hoscnthal (1901), 85 L. T. 313, 
D. C. ; Fuller v. Olyn, Mills, Currie, [1914] 2 K. B. 168. 
Mentd. Venaliles r. Haring, [1892] 3 Ch, 527 ; Molynoux v. 
Hawtroy, [1903] 2 K. B. 487, C. A. ; Weiner v, Olll, 
Weiner v. Smith, [1905] 2 K. B. 172 ; Louth (Northern 
Division) Cose (1911), 6 0‘M. & H. 103. 

845. “.] — B.’s brokers, at 

the date of their bkpey., held bonds & stocks 
of his as security for advances. The securities 
comprised bonds payable; to bearer & securities 


transferable by written instrument & registra- 
tion. The brokers deposited the securities with 
defts. as security for larger advances made to 
the brokers by defts. The registered securities 
had been transferred to & registered in the names 
of trustees for defts., in some cases the transfers 
being executed by B. for a nominal consideration, 
& in other cases by the brokers or other persons 
for full value expressed. The securities had been 
so deposited, together with securities of other 
persons, l-o secure an entire sum. B. admitted 
that the brokers had authority from him to transfer 
the benefit of their own security to the extent of 
their advances him, but claimed to redeem on 
payment to defts. of what was due from him to 
the brokers. It was proved that by far the greater 
part of the business of the Stock Exchange was 
on the “ contango ” system. Defts. contended 
that they were entitled to assume, & did assume, 
without inquiry, that all the securities were the 
property of the brokers: — Held: (1) considering 
the prevalence of “contango” transactions, defts. 
were entitled to assimie that the securities pledged 
to them were the property of the brokers ; (2 ) with 
regard to the securities transferred to the trustees 
by B. himself, B.’s exors. were cst-opped from 
denying the title of the bank ; (3) with regard to 
those transferred by the vendors, defts. were not 
bound to inquire as to the authority of the 
brokers. — Bentinck v. London Joint Stock 
Bank, [1893] 2 Ch. 120 ; 62 L. J. Ch. 358 ; 68 L. T. 
315 ; 42 W. R. 140 ; 9 T. L. R. 262 ; 3 R. 120. 

846. ' -.] — ^Pltf. had bought 

through a firm of stockbrokers certain shares, of 
which H. was the registered holder. Upon the 
certificates for the shares was indorsed a form of 
transf<*r, which had been executed by H. Pltf. 
allowed the ciTtificates to remain in the hands of 
the stockbrokers in such condition. The stock- 
brokers proposed, & ^pltf. agreed, that the shares 
should bo registered in names other than his own 
name. Before thi^ was done they deposited the 
certificates with defts., their bankers, as security 
for their account with defts., requesting defts. to 
have the shares registered & certificates made out in 
the names of two nominees of defts. This was done. 
The stockbrokers then became bkpt., owing a 
large sum to defts. Pltf. claimed the certificates. 
Deft/S. asserted the right to hold them as bond fide 
pledgees without notice of pltf.’s title : — Held : 
there was nothing to put defts. upon inquiry as 
to the extent of the stockbrokers’ authority to 
pledge the certificates. — Fuller v. Olyn, Mills, 
Currie & Co., [1914] 2 K. B. 168 ; 83 L. J. K. B. 
764 ; 110 L. T. 318 ; 30 T. L. R. 162 ; 68 Sol. Jo. 
235 ; 19 Com. Gas. 186. 

847. Notice to bank — ^Rights of bank.] 

— Pltf. gave to B., a broker, certain bonds to be 


PART II. SECT. 21, SUB-SECT. 4. 

844 1. Admnres to broker — Deposit of 
client*a negotitible securities — Hankruvtcy 
of broker — Rights of bank.] — Stock- 
brokers. on the employment of a third 
party, puroliased stock, wliio i was paid 
for out of Uie funds of the employer, 
but was allowed for some time to 
remain untransf erred in the names of 
the seller*, under control of the stuck- 
brokors, who ca ’sed tran‘*ference8 to bo 
executed by the original sollorQ, in 
favour of l)ankcr8, in security of tiie 
stockbrokers* promissory -note, dis- 
counted to them by the bankers. In 
a question between the bankers & the 
true owners of the stock, aft-er the 
bkpey. of the brokers : — Held : ( he 

bankers entitled to retain the stock in 
Bet;urity of their advances. — Attwood 
V. Kinnkah & Sons (1832), 10 Sh. (Ct. 
of Soss.), 817.— SCOT. 

ii, Limited to 

specific loans,] — A stockbroker pledged 


with a bank shocks & shares belonging 
to clients as security for loans made to 
him in Ids own name. Tlie bank’s 
manage’ admitted tliat It was presumed 
that he was acting for clients & that he 
loans were being obtained for clients. 
The title of the bank to the securities 
was duly completed. On tlie stock- 
broker’s sequestration, the securities 
wore realised by the bank, wlio, .fter 
meeting tlie specif! ’ loans, had a balance 
in ( hel r hands. In an action of multiple- 
poinding. the bank competing with the 
stockbroker’^ clients in respect of an 
overdraft; on tlie stockbroker’s current 
account : — Htld : the bank’s right to the 
securities was not to be extended by in- 
ference so as to cover the overdraft on 
the stockiirokcr's current account. — 
National Bank v. Dicktk’s Trustrk 
(1895) 3 S. L. T. 51.— SCOT. 

847 i, iVo/ic« to bank.] — 

Pltf. employed P., a stock & share dealer, 
to sell some bonds & to purohase other 
bonds with the proceeds. The amount 


realised by the sale was sufficient to pay 
for the bonds purchased & commission. 
P. received the bonds purchased in due 
course, & entered them by tholr numbers 
to pltf. in his books, but did not deliver 
them to pltf., who objected to accounts 
of the transactions furnished to him by 
P. 8LS inaccurate. Subsequently P., 
without the knowledge or authority of 
pltf., deposited with defts., who were 
aware that he was a stock & share 


loaler, the bonds so purchased, with 
)ther securities, to cover a balance due 
3y him to defts. on a loan account then 
)poned, & also to secure an overdraft 
m his current account & future ad- 
vances : — Held : the ciroumstanoes were 
lufflcient to put defts. on inquiry. & 
here were grounds for their suspecting 
ihat the securities pledged might not be 
;he absolute property of P. — ^Mulville 
>. Munster & Leinster Bank (1891), 
17 L. R. Ir. 379.— IR. 

847 ii. . I— Pltf., the 

luly registered owner of shares in the A. 
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exchanged for certificates. These bonds, by the 
custom & usage of the Stock Exchange, passed 
from hand to hand by delivery without transfer. 
The broker deposited the bonds with defts., his 
bankers, in exchange for certain other securities 
for his private account, which had been overdrawn 
for some time. Defts.’ manager was aware that B. 
was a broker, but was not aware that he was 
depositing his customer’s securities. B. having 
failed to repay the overdraft on his account, the 
bank claimed to hold tlie securities, <fe refused to 
deliver them to pltf. In an action against the 
bank to recover the securities or their equivalent : — 
Held : pltf. was not entitled to recover as against 
the bank, inasmucli as the securities were negoti- 
able instruments, & the bank were bond fide 
holders for value, & the mere fact that the bank 
manager knew that the pledgor of the securities 
was a broker was not enough to affect the bank with 
notice that the securities were not his own, or to 
cast on them the duty of making inquiry. — 
Baker v, Nottingham & Nottinghamshire 
Banking Co., Ltd. (1891), 60 L. J. Q. B. 542 ; 7 
T. L. R. 235. 

848. Realisation of securities — Rights 

of clients.] — A firm of brokers kept two accounts 
with their bankers, a current account & a loan 
account. The brokers wrongfully deposited bonds 
of their clients to secure their general indebtedness 
to the bank, & also paid to the credit of their 


current account moneys of P. which they had 
received to pay for stock. The purchase of the 
stock was never completed. The brokers having 
been declared defaulters, the bank opened a new 
liquidation account, to which they transferred 
£1,362 then standing to the credit of the current 
account & £7,500, the amount standing to the 
debit of the loan account. The bank never, in fact, 
appropriated the £1,362 to meet the debit, but 
realised £7,500 by selling a sufficient part of the 
deposited bonds : — Held : as against any right in P. 
to follow the £1,362, the owners of the deposited 
bonds, in calculating the amount for which the 
bonds were a security, were entitled to have the 
£1,362 first applied in reduction of the debit. — 
Mutton v. Peat, [1900] 2 Ch. 79 ; (59 L. J. Oh. 
484; 82L. T. 440; 48 W. R. 486 ; 44 Sol. Jo. 427, 
O. A. 

849. Fraudulent deposit — ^Liability of 

bank.] — G. purchased through his broker some 
Russian & some Hungarian scrip ; the under- 
taking in the scrip was to give to the bearer a bond 
for the money advanced payable with interest in 
the way there stated. Q, left the scrip (to be 
exchanged for bonds or sold, as he should direct) in 
the hands of his broker, who fraudulently deposited 
it with a banker as security for a loan to himself ; — 
Held : the scrip was a negotiable instrument 
transf orable by more delivery, & the banker, being 
a bond fide holder for value, was not liable to G., 
either in trover for the scrip itself or in assumpsit 


Co., which he had deposited with the P. 
Hauk as security for an overdraft of 
£900. instructed D., a stockbroker, to 
purchase for him eheu^s in the B. Co., 
for which D, was to provide the piu’choso 
money, & advance to pltf. £950 to pay 
off the overdraft & release the A. sliares, 
which pltf. agreed to transfer to D. as 
security, together with the B. shares, 
when purchased, for tlie amount so 
advanced & interest. The B . shares wore 
not purchased by D. On Doc. 1, 1890, 
D. obtained a loan of £2,350 from defts. 
on the security of the A. shares, & trans- 
ferred tiiem to defts. At the time of 
the transfer tlie share certificates were 
not produced, & defts. accepted a 
cortifleato of D. that the certificates 
were vtdth the co. The co. declined, 
when the transfers were forwarded, to 
register them, not luiviug the certifi- 
cates, &, defts. having called on D. for 
an explanation, he stated that he had 
been misinformed by his client ( pit f. ) tliat 
the cortiflctttes wore with tlie co. Subse- 

a uently D. obtained an order from pltf. 

Irecting E., a stockbroker who hold 
the certificates, to deliver them to him, 
& D. then forwarded the certificateB to 
the CO., who registered the transfers to 
defts. D., on Dec. 12, paid In defts. 
£3,300, which included the amount of 
the loan, having sold the shares to 
several purchasers for the accoimt of 
Dec. 12, tendered to defts. transfers 
from defts. to the purcliasers, which were 
duly executed & registered in the books 
of the CO. : — Held : defts., having had 
the transfers ]>crfectod Ut them without 
any notice of fraud or illegal dealing on 
the part of !)., were imrcliasers for 
valuable consideration, without notice 
of any defect in tlieir title. — CJollis v. 
Hibkbntan Bank (1893), 31 L. R. Ir. 
261.— IR. 

847 ill. Riffhts of hank. ] 

•On Apr. 18, 3 887, J., a stockbroker, 
on the order of G., purchased sliares 
through B., a stockbroker in London. 
The certificates of those shares hud 
indorsed on them an assignment in 
blank & a power of attorney, Sc wore 
treated as transferable from hand to 
hand by the mere delivery of the 
certificates. The shares were not taken 
up by J. from B. until Sept. 13, 1888, & 
during the entire of the time J. was 
employed by O., Sc was purchasing Sc 


selling stocks & shares for him. No 
deed of transfer was over executed. On 
Sept. 25, 1888, J., without the know- 
ledge of O., deposited tlie cortillcatos 
with defts. as security for £550 advanced 
by them. On Sept. 16, 1889, defts. sold 
the shares : — Held : defts. had no 
notice, nor had reason to believe, that 
the shares wore not the property of 
J., or that lie had not autliority to pledge 
them, & tliat as G. was not the registered 
owner, & as his name did not api>oar 
anywliere in connection with the shares, 
the shares were “ in order ** in the hands 
of J., & defts. were bond fide purchasers 
for valuable consideration without notice 
of any defect in the title. — Honk v. 
Boylk, Low, Murray & Co. (1891), 27 
L. R. Ir. 137.— IR. 


registered owners of railway shares, 
transferable in the books of the co., 
intrusted the share certificates, indorsed 
with transfers executed by them, with 
blanks for the names of tiie transferees, 
to D., a stockbroker, as *‘ margin ” to 
cover a loan, with which D. woe to 
purchase shares in certain other cos. 
for pltfs. J). deposited the share 
CMjrtiflcates, with other securities, with 
defts., as security for loans of £2,600 
& £4,000. D. did not inirchasc any 
shares for pltfs, . but sent them contract 
notes, purporting to have done so. 
Pltfs. did not loam of D.'s fraud until 
Dec. 24, 1890. On Jan. 24, 1891, pltfs. 
gave notice to defts. that they were the 
owners of the shares. In May, 1891, 
defts., having filled up the transfers, 
were duly registered in the books of the 
CO. Defts. claimed to hold tlie shares 
as security for the amount advanced 
by them to D . : — Held : pltfs., Iiaving 
delivered to D. share certificates with 
indorsed transfers signed by them, 
thougli in blank, were estopped from 
asserting their ownership against defts,, 
who liad taken them bond fide for value, 
wltiiout notice, express or implied of 
pltfs.’ title. — Watkrhousk v. Bank op 
lUKLAND (1892). 29 L. R. Ir. 384. — IR. 

847 V. .) — The 

registered owners of shares in a co. ^ve 
to her brokers, for the purpose of selling 
the shares, the certiflcu.te of ownership, 
upon the face of wMch the shares were 
stated to l>e transferable on the hooks 
of the oo. in person or by attorney upon 


surrender of the certificate, & upon 
which was indorsed a transfer Sc power 
of at-tomey, signed by her, & having a 
blank left for the name of the transferee. 
The brokers dopoaltod the certificate us 
security for advances to them with a 
bank, who pt»ceivod it in the ordinary 
course of bu.«sine8s without any notice 
of the owner’s rights : — Held : the bank 
were entitled to hold the shares as 
against tiie owner. — S mtth v. Rogrus 
(1899), 30 O. R. 256.— CAN. 

847 vi. Equitable owner ship 

— Negligence of hank,] — A., a broker, 
deposited with a bank a blank transfer 
of railway stock, indorsed : “ Transfer 

& certificate for stock In co.’s office.’ 

A. afterwards recclvetl from the co. a 
certificate for the stock, Sc lodged it with 

B. , together with a blank transfer. 
More than a year afterwards O., to whom 
B. h8ul sold the stock, & the bank, 
apprehending the failure of A., filled up 
their respective transfers, & lodged tliem 
with the co. for registration. The oo. 
refused to register either transfer. C. 
brought an aotiou against the bank to 
establisii his riglit to be registered as 
the owner of the stock : — Held : the 
bonk were guilty of nogligenoo in leaving 
the certificate outstanding, Sc by suoh 
uegligoiioe allowed A. to represent him- 
self os the owner of the stock, & O. had 
a superior equity to the stock. — Kelly 
\i. Munster Sc Leinster Bank (1891), 
29 L. R. Ir. 19.— IR. 

m. Advances to true owner — Stock 
registered in name of clerk — lAatrility for 
catla — Right to relief .] — The real owner 
of railway shares, with consent of his 
clerk, caused the transfers to be taken 
Sc the stock to be roglstored in the clerk’s 
name. Sc he afterwards deposiU^d the 
stock oortifioates with a bank, In security 
of advances made by the bank to him. 
A call haying been made by the railway 
CO. on the olerk, as the registered owner 
of the shares, he demanded ttiat the 
liank should either relievo him of that 
Sc all future calls, or give up the certifi- 
cates to him, in order that, by selling 
the shares, ho might free himself from 
liability for calls : — Held : the bank 
were bound to relieve him from that 
liability. — B arron v. National Bank 
OF Scotland (1852), 14 Dunl. (Ot. of 
Bom.) 565. SOOT. 
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for the value received upon it. — Goodwin v. 
BobABTS (1870), 1 App. Oas. 476 ; 46 L. J. Q. B. 
748 ; 36 L. T. 179 ; 24 W. B. 987, H. L. 

AnnotcMons : — Coiud. Rumball v. Metropolitan Bank 
(1877). 2 Q. B. D. 194 ; Easton v. London Joint Slock 
Bank (1886). 34 Ch. D. 95. C. A. Distd. Fine Art Soc. v. 
Union Bank of London (1886), 17 Q. B. D. 705. C. A. ; 
Colonial Bank r. Hepworth (1887), 36 Oh. D. 30 ; London 
& County BankUifi: Co. v. London & Hlver Plate Bank 
(1887). 20 Q. B. 1). 232. Consd. Simmons v. London Joint 
Stock Bank. Little v. London Joint Stock Bank, 11891] 
1 Cli. 270, C. A. ; Bechuanaland Exploration Co. v. 
London Tradiusr Bank. [1808] 2 Q. B. 658. Refd. Johnson 
V. Credit Lyonnais Co., Johnson v. Blumcnthal (1877), 3 
C. P. 1). 32, C. A. : Sheilleld v. London Joint Stock Bank 
(1888), 13 App. Cas. 333, H. L. ; Colonial Bank it C-ady & 
Williams. L nd n Ciiartcrcd Bank of Australia v. Cady 
& Williams (1890). 15 App. Cas. 267, H. L. ; Bontinck it 
L' ndon Joint Stock Bank, [1893] 2 Ch. 120. Mentd. 
WBlans it Ayers (1877), 3 App. Cas. 133, i‘. (y. ; France 
It Clark (1884), 26 (Jli. 1). 257, C. A. ; Bickerton v. Walker 

B . 31 Oh. D. 151. C. A. ; Picker v. London & County 
ns Co. (1887), 18 Q. B. D. 515, C. A. : Williams v. 
Colonial Bank, Williams v. London Chartered Bank of 
Australia (1888), 38 Ch. D. 388, C. A. ; Dashwood it 
Mamiiac, [18911 3 Ch. 306, C. A.; London Joint Stock 
ilank V. Simmons, [1892] A. C. 201, B. Ij. ; Kdel.stein v. 
Schuldcr [1902] 2 K. B. 114 : Webb, Halo v. Alexandria 
Water Oo. (1905), 93 L. T. 339, C. A. ; Clayton v. ho Roy. 
[1911] 2 K. B. 1031, C. A. 

850. .] — Scrip certiilciites, by 

which it was certified that, aft(‘r t-ho payment of 
certain instalmcMit-s, the bearer thereof would be 
entitled t-o be rej^istered as tiie hold('r of shares in a 
banking co., were issued to pltf. by him deposited 
with a stockbroker for the purpos<^ of paying tlie 
instalments remaining due, & dealing with such 
certificates as pltf. siiould diri'ct . Tlie broker, in 
fraud of pltf. <S: without his authority, deposited tlie 
scrip witli defts. as see.urity for an anuiunt. dut‘ from 
him, thc^ broker, to del'ts. Defts. were not aware of 
tlie fraud. The usage among bankers, discounters, 
money dealers tSc on the Stock Pixchange liad been 
for many years to treat sucli scrip certificates as 
negotiable instruments transferable by merii de- 
livery : — Held : defts. were entitled to the scrip 
certificates as against pltf. on th(i grounds (1 ) by 
reason of the usage the certificates had become 
neg(»tiabli^ instruments transfei’able by mere de- 
livery ; (2) iiltf., by depositing with his broker in- 
strumonhs purporting Uj be transferable? by delivery 
to a bond Jide holder for value, was e.stopped from 
denying that they wore so transferable. — Rumball 
V, Metropolitan Bank (1877), 2 Q. B. D. 194 ; 46 
L. J. Q. B. 346 ; 36 L. T. 240 ; 25 W. R. 366. 

AntwiaHons : — Apld. Bechuanaland ExploraBon Oo. v. 
London Trading Bank [1898] 2 Q. B. 658 ; Webb, Halo 
V. Alexandria Water Co. (1905), 93 L. T. 339. Mentd. 
Simmons v. London Joint Stock Bank, Little v. London 
Joint Stock Bonk, [1891] 1 Ch. 270, C. A. 

851. -,] — ^An American co. 

issued to the registered shareholders share certifi- 
cates for ten sliaros each, on the back of wiiich 
there was a blank form of transfer & a blank form 
of power of attorney Id execute a surrender & can- 
cellation of the certificati?. When the sliares were 
transferred, the transfer & power of attorney were 
sign(?d by tlie registered shareholder; & a holder 
who desired to be registered filled in his name by 
Ijimself or by some one on his behalf, & the certifi- 
cate? was left with the co., the certificat-e was can- 
celled, the transferee registered, & a new certificate 
issued in his name. ^ A purchaser of such shares 
ermitted the certificates to remain witii liis 
rokers for registration. The brokers dealt 
fraudulently with the certificates by depositing 
them with bankers, but the bankers having re- 
delivered the certificates to the brokers Cor registra- 
tion, the sliares were registered in the purchaser’s 
name : — Held : the purchaser’s title must prevail 
over that of the bankers. — Colonial Bank v. 
Hepworth (1887), 36 Oh. D. 36 ; 66 L. J. Ch. 
1089 ; 67 L. T. 148 ; 36 W. R. 269 ; 3 T. L. R. 650. 

Annotaiiona : — Oonid. WilliamB v. Colonial Bank, Williams 

J. — ^VOL. m. 


V. London Chartered Bank of Australia (1888), 38 Ch. D. 

388, C. A. Refd. Fox v. Martin (1895), 64 L. J. Oh. 473. 

852. Client’s mortgaged railway stock — 

Notice to bank — ^Negligence of client.] — ^A. procured 
a loan from a co., £ executed a transfer of railway 
stock to the co. by way of security. The co., at the 
request of 0., the stockbroker of A., who was acting 
with A.’s authority, transferred the stock to defts., 
who advanced a sum larger than tiie original loan 
to C., the stockbroker. Defts. had no notice of the 
existence of A., or of the charge given by iiim to the 
CO. C. sold the stock, & defts. executed transfers at 
his request to the purchasers. In an action by A. 
against tlie bank for redemption : — Held : in the 
circumstances no duty was imposed on defts. tD in- 
quire as to the title of A., & A., by his own negli- 
gence, was estopped from obtaining any rc?lief from 
(lefts. — Marshall v. National Provincial Bank 
OF England (1892), 61 L. J. Ch. 465 ; 66 L.. T. 626 ; 
40 W. R. 328 ; 36 Sol. Jo. 294. 

Annofation: — Mentd. Levi v. Taylor, [19031 W. N. 183. 

853. Deposit & sale in breach of trust — 
Authority to sell — Liability of bank.] — G., a stock- 
hrok<T trustee, iirocured liis two co-trustees, 
with a view to reinvestment, to execute a deed of 
transfer for nominal coiLsideration of debenture 
stock to two persons who were trustees of deft, 
bank. G. then deposited the deed of transfer & the 
certificate with tlie bank to secure an advance made 
to liirn personally by the bank. Shortly afterwards 
G. repaid the bank tiic advance. Instead of re- 
transferring the stock to the three trustees, on 
Feb. 15, 1882, tiie bank trustees transferred the 
stock, <fe handed the certificates by G.’s direction to 
purchasers from G., who received the purcihase- 
rnoney &; invested it, in Apr. & May, 1882, in his 
own name alone, in railway preference stock. In 
Aug., 1883, G. sold the preference stock & appro- 
priaU'd tiie proceeds to his own use, but paid the 
interest for some time to the tenant for life under 
the trust. In 1885 he absconded, & was made 
bkpt. : — Held: (1) G^ liad no general authority 
to sell tlie stock & receive & give a discharge for the 
purch ase- money ; (2) his authority, being limited 
to t.ransfc?rring the stock to the purchasers by means 
of the transfer executed by him & his co- trustees, 
was determined by the improper transaction of loan ; 
(3) the bank by omitting to retransfer to the three 
trustees when the rnt ge. was paid off, & allowing the 
purchase-money to get into the hands of one alone 
without, any authority express or implied t o receive 
it, had by their conduct caused the loss to the trust 
fund, were liable to make it good, were not re- 
leased from this liability by any subseqment care- 
lessness on the part of G.’s co-trustees. — ^M agnus v. 
Queensland National Bank (1888), 37 Oh. D. 
466 ; 57 L. J. Oh. 413 ; 58 L. T. 248 ; 36 W. R. 
577 ; 4 T. L. R. 248, O. A. 

Annotation: — Mentd. Thome v. Heard, [1894] 1 Ch. 699, 

C. A. 

854. Advances to money*dealer — Deposit of 
client’s securities — Notice to bank — Duty to in- 
quire.] — S. gave to E. certificates of railway stock 
with transfers thereof execut/ed by him in blank, &; 
bonds of foreign cos. (alleged to be negotiable se- 
curities), for the purpose of raising £26,000. E 
gave the securities to M., a money-dealer in London, 
to secure £26,000 advanced by M. to E. M. (ie- 
posited the transfers & securities, together with 
other securities of his customers, with various 
banks, as security for large loan accounts running 
between him & t-hem, the blanks in the transfers of 
stock being filled up with the narnes of nominees of 
the banks. The banks in so dealing either actually 
knew, or had reason to believe, that the securities 
did or might belong not to M. but to his customers. 
M. having become bkpt., the banks sold some of S.’s 
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securities, & clamied to hold the proceeds & the 
unsold remainder as security for all the debt from 
M. to them i — Held : though the banks had the 
legal title to the securities, they were not purchasers 
for value without notice, but ought to have inquired 
into the extent of M.*s authority, & this whether 
the securities were negotiable or not, & upon pay- 
ment to the banks of the money advanced by M. to 
E., S. was entitled to the value of such of the securi- 
ties as had been sold by the banks, & to redeem the 
remainder. — Sheffield (Earl) v. London Joint 
Stock Bank, Ltd. (1888), 13 App. Cas. 333 ; 67 
L. J. Ch. 986 ; 68 L. T. 736 ; 37 W. R. 33 ; 4 
T. L. R. 389, H. L. 

Annotations : — Consd. Kaemcna v. Central Bank of London 
U888). 4 T. L. H. 667 ; Levy v, RichardHon (1889), 5 
T. L. R. 236 ; Simnions r. London Joint Stock Bank, 
IJttle V. London Joint Stock Bank (18911 1 Ch. 270, C. A. : 
Venables v. BarliiR, [1892] 3 Ch. 627. Distd. London Joint 
Stock Bank v. Simmona, [1892] A. C. 201, B. L. Refd. 
WilUamB t?. Colonial Bank, Williams v. London Chartered 
Bank of Australia (1888), 38 Ch. I). 388, C. A. ; Redfem 
V. Kosonthal (1901), 86 L. T. 313, D. C. ,* Cuthbert v, 
Kobarta Lubbock (1909), 78 L. J. Ch. 629, C. A. ; Jameson 
V. Union Bank of Scotland (1913). 109 L. T. 850 ; Fuller 
t). Glyn. MlUfl, Currie (1913), 19 ( Om. Cas. 186. Mentd. 
Bcntinck v. London Joint Stock Bank, [1893] 2 Cli. 120. 

855. Advances to agent — Stock of principal — Con- 
structive notice.] — Bankers advanced to customers 
£300 t-o redeem some railw ay stock, w’hich had been 
transferred to another as a security for that 
sum. The stock was thereui)on transferred in blank 
to the bankers. Subs(‘quently, the customers, in a 
letter to the bankers, stated that they had boon re- 
quested by their “ principal ” to extend the term 
of the loan on the stock. Tlie stock actually be- 
longed to A., a third pivrty : — Held : after the re- 
ccii)t of such letter, the bankers had constructive 
notice of A,*s right to the stock, & no subsequent 
advances made by the bankers fo the cuslomers 
could affeci the stock. — Locke %\ Prescott (1863), 
82 Beav. 261 ; 66 E. R. 103. 

856 . Advances to solicitor — Deposit of client’s ne- 
gotiable securities — Notice to bank — Duty to In- 


quire.] — On Sept. 29, 1904, pltf. was a customer of 
the U. Bank, where she had a current account & a 
loan account. On the loan account £1,900 was ad- 
vanced, & there were certain securities deposited 
to secure that amount. Pltf., being anxious to 
change her account for family reasons, consulted 
her solr., C., who had acted for her for many years. 
As a resiilt, O. informed pltf. that he had arranged 
with defts. to p*ant the loan on the same terms as 
she had had with the U. Bank, & asked her to sign 
certain documents in connection with the transac- 
tion. The material document was on the common 
printed form of defts. &; was as follows : “At the 
request of O. I have transferred or caused to be 
transferred “ — then the shares were mentioned & 
the names of the manager & sub-manager of defts. 
— “ or their nominees as trustees for you to be held 
as collateral security for your advance to C.” With 
this document C. went to defts. after the securities 
were transferred, obtained an addition to the loan 
of £1,900, & effected the transfer of the securi- 
ties in such a way as to make them available to 
secure his general indebtedness to defts., which 
amounted to some £16,000 which he had from time 
to time obtained upon other securities. In 1911 
pltf. required the return of her securities from C., 
which ho promised, but they w’^ere never in fact 
returned, as C. absconded. Pltf. then brought an 
action to have her securities delivered to her by 
defts. subject to her paying the £1,900 which sh. 
admitt/cd having received. The general nature ol 
the transactions between C. & defts. was that 
advances were made oy defts. to C. upon securities 
which belonged to third partias, who were clients of 
O. in the ordinary sense, & this was known to 
defts., though in a number of cases it might be that 
the cliente were clients in respect of a mere financial 
business carried on by 0. independent of his solr.’s 
business. It was contended for pltf. {inter alia) 
that dolts, had such notice of the fiduciary n^lation- 
ship of C. to pltf. as to prevent their acting on the 
document: — Held.: there was sufficient notice of 
the i*elationship existing or that jjrobably existed 


855 i. A dvances to agent — Stock of prin- 
cipal — Notice.] — y. sent money from 
Engrland to R., to be InvoBtcd In Canada 
for her, & R. Buhscribod for atock in a 
CO. as ‘* J. R. In trust,*’ without naming 
for whom, & paid for It with S.’s money. 
Subaoqucntly R. transferred to the 
manager of the M. Bank, as security for 
his indebtedncaa, shares of the eo. which 
showed that he hold the shares “ in 
truat”: — Held: there was sulUrient 
notice to the bank that R. was acting 
as agent of S., & the bank, not having 
shown that R. had authority to sell or 
pledge the atock, S. was entitled to an 
accoimt from the bank. — H ank op 
Montreal v. Sweeney (1887), 12 App. 
Cas. 617 ; 56 L. J. P. C. 79 ; 56 L. T. 
897, P. C.— CAN. 

n. Shares of incorporated trading 
companp — Rigid of hank to advance 
money on.l — Held : the bank had power 
to advance money on the aecnrity of 
sharea in an incorporated trading co., & 
action to restrain sale of such shares 
on default in repayment of the ad- 
vances dlsmiswiid . — (^eddeb r. Banque 
Jacques Cartier (1878), 24 L. C. J. 
135.— CAN. 

o. Shares of another hanh—Transfer 
to managing director of bank — Mis- 
appropriation by director — Liability to 
refund.] — The E. Bank, in advancing 
money to F. on the security of M. Bank 
sl^res, caused the shares to be assigned 
to their managing director, & an entry 
to be made in their books that the 
managing director held the shares on 
behalf of the bank as security for the 
loan. The bank subsequently credited 
F. With the dividends accruing thereon. 
Afterwards the managing director 
pledged the shares to another bank for 
his own personal debt & absconded : — 


Held : (1 ) on repayment by F. of the 
loan made to him the K. Hank was 
hound to roium the sharers or pay their 
value ; (2) the prohibition to advance 
upon security of shares of another bank 
contained in the amendment to the 
general Bunking Act ajjplied to the bank 
& not to the borrower ; (3) the subse- 
quent amendment of the gcneml Bank- 
ing Act did not alter the charter of the 
L. Bank, under which the E. Bank had 

J lower to take the shares in question in 
ts corporate name os collaterai security ; 
(4) to take such security was not ultra 
vires. — Excuange Bank v. Fletcher 
(1891), 19 S. C. R. 278.— -CAN. 

P* Sale by bank before default — 

Measure of damages.] — I^ltf. pledged 
with dofte. shares of hank stock as 
security for a loan, under an agreement 
I providing that he was to keep up a cosli 
I margin of not less than 10 per cent. 
1 above the market price of the stock, & 
authorising the bank, in tl»e event of 
default, “ to seil or dlsitose of the security 
without notice, & to apply the proceeds 
in liquidation of the advaua?.” The 
stock was tninsferrcd backwards & 
forwards by defts. by way of loan, l)ut 
was not sold until default made : — 
Held: (1) if the stock was sold before 
default made, such solo was tortious ; 
(2) the Joan of the stock was a .sale ; 
(3) pltf. might elect either to claim 
damages or to affirm the sale & claim 
the proceeds & profits made by the 
bank, one element of the measure of 
damages being the highest point of the 
stock market between the conversion 
& the next default ; (4' if default was 
made, the bank was entitled to sell the 
stock without notice, but only for the 
purpose of liquidating the advance, & 
credit must bo given fop the proceeds 


at tile current rates of the days on which 
the transfers were made, until tiie siiares 
had boon transferred. — C arnegie v . 
Federal Hank of Canada (1885), 5 
O. H. 418 ; 8 O. R. 75.-— CAN. 

q. Land warrants — Sale by bank on 
default — Bank AeU ss. 77 (2), 78.1 — 
Action to recover twenty-five South 
African land warrants deposited with 
defts. iiy pltf. 08 security for advances 
made to pltf., which pltf. alleged were 
sold by defts. & converted to tlieir own 
use, or in the alternative for damages 
for the conversion. Defts. pleaded de- 
fault in payment of advances & that 
they had given pltf. notice that tliey 
would sell the warrants if payment were 
not forthcoming, & that pltf. paid no 
attention to defts.* notice until there 
was a rise in iirice of the warrants In 
the market : — Held : the above sects, 
applied, & defts., having complied 
therewith, were not liable. — Healey v . 
Home Bank (1911), 18 O. W. H. 71 ; 
2 O. W. N. 550.--CAN. 

r. Milling shares — Wrongful sale by 
bank — Measure of damages.] — Pltf., 
having obt-ained advances from defts, 
on the security of land Sc mining shares, 
gave deft, a mtgo., which provided that 
the mining scrip siiould not be sold 
without a demand being first made on 
him. In an action for damages for the 
improper sale of the shares without a 
demand having boon first made, the 
shares having largely Increased in value, 
&; there being no suggestion against pltf. 
of lying by (or an incroaso of value in 
the shares : — Held : the measure of 
damages to wliich pltf. was entitled 
was the value of the shares at the time 
the writ issued. — A moretty v. City op 
Melbourne Bank (1887), 13 V. L. R. 
431.— AUS. 
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between pltf . & 0. to have put defts. upon inqui^, 
& they could not claim to be in a better position 
than they would have been if they had made 
inquiries, & pltf. was entitled to redeem the securi- 
ties upon payment of 121,900 . — Jameson v. Union 
Bank of Scotland (1913), 109 L. T. 850. 

857. Stock deposited by customer — ^Defect in title 
— Rig^hts of bank.] — Pltf. was induced by B. to sign 
a blank form of request to send B. a certificate of 
stock, which B. fraudulently deposited with defts. 
Pltf. brought an action against defts. to recover the 
proceeds of the stock denied that she gave B. any 
authority to fill up the blanks in the form or to de^ 
with the certificate or stock except on her own be- 
half : — Held : defts. having obtained pltf.’s signa- 
ture to the request, were not bound to make any 
further inquiry, or in any way to suspect B. of fraud, 
or to ascertain whether pltf. thoroughly understood 
wliat she had done, &> they were bond fide purchasers 
for valu(i without notice. — M urton ik City Bank, 
Ltd. (1891). 8 T. L. U, 80. 

858. Bond of country customers — Acceptance of 
bills payable at London bank — Recovery of payments 
— Evidence.] — bond given by country customers 
to bankers in Tx)ndon recited a request by the obli- 
gors to the obligee !S to pay from time to time bills of 
exchange, bound the obligors to pay or remit cash 
to pay such bills at or before* maturity, & from time 
to time to settle accounts to pay such sums as 
upon tl\e settling of such accounts should be found 
due to the obligees. In an action on the bond : — 
I/e/d : the production by pltfs. of bills of exchange 
accepted by defts., payable at the banking house of 
pltfs., was sufiicient primd facie evidence of a 
balance due to them to t hat amount. & rendered it 
incumbent on defts. to prove remittances in dis- 
chai’ge of such balance or to show the actual state 


of the account. — L loyd v. Heathcote (1833), 2 
L. J. Ex. 162. 

859. Bond given to banking firm — Change in 
firm — ^Accounts combined by new firm — Appro- 
priation of payments.] — A bond was given to the 
several persons constituting the firm of a banking- 
house, conditioned for the repayment of the 
balance of an account, & of such further sums as 
the bankers might advance to the obligor. One of 
the partners died & a new partner was taken into 
the firm, at that time a considerable balance being 
duo from the obligor to the firm. Advances were 
afterwards made by the bankers, <fc payments 
made to them on account by the obligor, & the 
lather was credited by the new firjn with the several 
payments, & charged with the original debt & 
subsequent advances as constituting itt^ms in one 
entire account, & the balance due at the time of the 
partner’s death was considerably reduced. The 
reduced balance, by order of the obligor, was 
transferred by the bankers to the account of 
another customer, who, with his assent, was 
charged with the then debt of the obligor. The 
person so charged having become insolvent, the 
surviving partners of the original firm brought 
their action upon the bond : — Held : as they had 
not originally treated it as a distinct account, but 
had blended it in the general account with other 
transactions, they were not at liberty so to treat 
it at a subsequent period, & having received in 
different payments a sum more than sufficient to 
discharge the debt due upon the bond at the time 
of the death of the deceased partner, the bond was 
to be considered as paid. Qu. : whether the 
transfer of the balance due from the obligor to the 
account of another, with his assent, did not, in 
point of law, operate as payment. — Bodeniiam 


857 i. Scrij) deposited by customer — 
Defect in title — Hank as bond, fide pur- 
chasers for value.] — B., a wid^nv of 
intern porate liabItH, under the Inducnco 
& control of K., a widower, with whom 
she lived for some time, was, by fraud Ic 
undue preHSim\ indut‘e.d by K. to (leliver 
t-o him cxirtain scrip, to is* lodged by K. 
with deft,, hank as Hocnirity for a loan 
by the bank t<i K. The bank manager, 
beyond being informed that B, was 
staying at K.’s iiouse, know nothing 
about the relations existing hotweeii 
B. & K., & made no inquiry, & never 
saw B., but employed K. to obtain B.’s 
sigTiaturo tx> the blank transfers of the 
scrip & to promissory notes, signed hy 
her as collateral .security for the loan. 
In an action by B., by the committee 
of her ostat-e, against the bank, asking 
for a declaration tl»at the deposit of the 
scrip created no equitable mtge., that 
the blank transfers were Invalid, & that 
pltf.’s estate was not liaiile on foot of 
the promissory notes : — Held : pltf. was 
entitled to the declaration sought, on 
the groimds : (1) the bank were, by the 
ciroumst-ances of the transaction, put 
on inquiry, &, not having made inquiry, 
were alTectod with notice of the in- 
validity of the transaction, & could not 
rely on the defence of purchase for value 
without notice ; (2) the bank made K. 
tlicir agent for the purposes of the trans- 
action & K.*8 knowledge must be im- 
puted to the bank, who must stxuid or 
fall with K. — Bunbury v. Hibrrnian 
Bank, [ 1908 ] 1 I. R. 261 .— IR. 

8. Debenture bonds — Assignment for 
present d: future advances — Assignmeni 
incomplete .] — In the year 1886 the C. 
Bank by deeds assigned to the L. Bank, 
London, certain debenture bonds to the 
value of sl44,100, as security against 
advances to bo made on current account, 
to be hold so long as any amount re- 
mained due to the L. Bank. The bonds 
80 assigned were held by the assignors 
for the purpose of collecting the annual 
interest due on same. In 1892 the 


injiebtodnesa of the C. Dank was com- 
pletely paid off, but the bonds were 
I not reassigned Sc further advances wore 
I ma<le, &, on tho suspension of the O. 
j Bank in 1894, it weus in debt to the L. 

I Bank in extx^ss of the vain© of the bonds 
'assigned: — Held: (J) tho registration 
j law for deeds did not apply to such 
1 socuritioH, & manual delivery of the 
I bonds was not mKJessary to perfect their 
transfer ; (2) the boinis wore assigned 
j os security for all fntiire advances. — 
LoNPON & WiSSTMTNSTEIt BANK V. COM* 

MKRCiAT, Bank Trustees (1896), 7 
Nfid. L. R. 854.— NFLD. 

i t. Failure of company issuing d: 

j assigning- — Itight to interest.] — A co. 

I issued to a hank, as socurit.y for ad- 
I vanoea, six debentures of the co. for 
£1,000 oacli, l)oaring interest at 5 per 
cent., accompanied by a letter of charge. 

I Tile l)ank chargetl Interest on tho over- 
draft of tho CO. The CO. was afterwards 
wound up. At tho date of the winding 
up tho CO. was Indebted to the bank in 
a sum larger than tho amount of the 
dcboTitures, exclusive of interest thereon, 
which had not been paid : — Held : tho 
bank wore entitled to interest on tho 
debentures. — Re Vint Sc Sons, 11905] 

I 1 I, R. 112.— IR. 

j 

I u. Bonds deposited by directors of 
I building society — Kxcess of borrowing 
powers — Rights of bank.] — The directors 
of a building society, at a time when 
they were alleged to have exceeded their 
borrowing powers, pledged bonds to 
their batikers os a security for a further 
loan : — Held : the bankers entitled to 
the security of the bonds, at all events 
for such of their advances as had been 
applied In payment of tho debts & 
liabilil.ies of tho society which wore 
properly payable. — Cape of Good Hope 
Permanent Land, Etc., Society (in 
Liquidation) r. Standard Bank (1899), 
16 S. O. 325 ; 9 C. T. R. 329.— S, AF. 

See, generdUy. Buildinq Sooubties. 


w. Bonds secured by mortgage of real 
estate — Additional security for debt con- 
twacted in course of business — Validity. 1 — • 
Bonds scoured by a ratge. of real estate 
wore held by a bank as security for 
money advanced : — Held : within Bank- 
ing Act, 8. 4s, the bonds having been 
taken as additional security for a debt 
contracted to the bank in the course of 
its ordinary business. Sc also within s. 60, 
which porinltted banks to hold os 
collateral security for an advance tho 
bonds or debentures of other corpus.— 
Nona Scoi'iA CEirrRAL Hy. Co. v . 
Halifax Banking Co. (1891 ), 23 N. S. R. 
172 ; affd., 21 S. C. R. 536.— CAN. 

y. Bond to secure bank from loss on 
advances made — Construction — Mtsre- 
presen*a*ion.] — M. executed a bund to 
pay money, in certain events, to tho 
bank. By an agreement, bearing even 
date it was recited that, in consideration 
j of a mtge., the bank had agreed to make 
' further advances to joint obligors with 
M., parties to the agreement. Sc tliat 
the agreement was executed to secure 
the bank In cose there should bo any 
dofleicncy in tho assets of tho Arm. or 
in the value of the property comprised 
in the mtge., & to secure tho bank from 
ultimate toss, & that if the Arm should 
pay, then the bond & agrooraent should 
become wholly void. In a suit brought 
upon the agreement against M.. alleging 
a deficiency in the assets of tho firm & 
indebtedness to the bank, M. pleaded 
that the agreement had been executed 
by him on representation nuide to him 
by one of his co-obllgors that it was to 
secure the bank against loss arising by 
reason oi non-registration of tho mtge., 
or by reason of over-valuati on of 
property in the mtge.. Sc not otherwise. 
The bank made no ropresont/atlons what- 
ever to defts. : — Held : M. was hound 
by tho execution of the doouraents, 
liable upon them according to their 
tenor Sc elleot. — ^Mopfatt v. Mbr« 
OHANT9 Bank of Canada (1886), 11 
S. O. R. 46.— CAN, 

T 2 
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V. PuBCHAS (1818), 2 B. &; Aid. 39 ; 106 E. R. 
281. 

Annotationa : — Apld. Smith t>. Wifdey & Tunniclille (1833), 
3 Moo. & S. 174. Consd. Chi tty v. Naish (1834), 2 Dowl. 
511 ; Siebcl v. Bprin^rfiold (1863), 9 L. T. 324. Apprvd. 
Oty Discount Co. v. McLean (1874), L. K. 9 C. P. 692, 
£x. Ch. Retd. Siinson v, Cooke (1824), 1 Bine*. 452 ; 
Pemhorton v. Oakos (1827), 4 Russ. 154; Field v. Carr 
(1828), 6 Bii k. 13 : Mills r. Fowkes (1839), 8 L. J. C. P. 
276 ; Bank of Scotia d v. Christie (1841), 8 Cl. & Fin. 214, 

H. L. ; Hennikcr v. Wigs (1843), 4 Q. B. 792 ; Allaway 
tJ. Bennett, Allaway v. Harris (1860), 2 L. T. 434 ; The 
Mecca, I1897J A. C. 286, H. L. ; Dceley v. Lloyds Bank, 
[1912] A. C. 756, H. L. Mentd. Williams v. Rawlinson 
(1825), 3 Bink. 71 ; Maxwell v. Deoro (1854), 23 L. T. O. S. 

I, P. C. ; StronfT v. Foster (1855), 17 C. B. 201 ; Scott 
Beale & Bishop (1859), 6 Jur. N. S. 559 ; Hooper v. Koay 
(1876), 1 Q. B. 1). 178 ; He Sherry, London & (bounty 
Bankine Co. v. Terry (1884), 25 Ch. I). 692, C. A. 

860. Stolen bonds — Bank acting bond flde.}^ 

On May 1, 1873, bonds to bearer were issued in 
London by B. A Co., bankers, as agents for an 
American railroad co. In Nov., 1883, one hundred 
& five of the bonds in the cu.stody of B. & Co. in 
liondon were stolen. B. & Co. advertised the lo.ss 
of the bonds & the numbers as widely as possible. 
On Mar. 2, 1891, pitf., a banker carrying on 
business in London A Paris, advanced in Paris, by 
way of loan t>o a customer, the sum of £2,000 upon 
the security of a deposit by the customer with pltf. 
of twelve of the bonds. Ten of the bonds deposited 
with pltf. formed part of the one himdrod & five 
bonds stoli*n in 1883. B. & Co. gave pltf. notice 
that the ten bonds were their property, &; refused 
to pay the interest on them. Pltf. brought an 
action against B. & Co. & tVie railroad co. ; — Held : 
pltf. had no notice of the theft, & had not by his 
conduct in‘(‘cluded himself from recovering from 
defts. — V enables v. Barino Brothers & Co., 
[1892] 3 Ch. 527 ; 61 L. J. C^. 009 ; 07 L. T. 110 ; 
40 W. R. 699 ; 36 Sol. Jo. 556. 

861. Bearer bonds — Redellvery for cheque — 
Cheque dishonoured — Trust.] — I’ltf. banks lent 
money on bearer bonds to a firm of bill brokers. 
They called in those loan.s, & in accordance with 
the general practice in such ca.ses, the bill brokers 
on the morning that the loans were repayable wont 
to pltfs., gave each of them a cheque for the amount 
of the call, & received in exchange the bonds that 
had been deposited as security. The cheques 
having been dishonoured, pltfs. sued defts., who 
had received in the course of the same day the 
bonds in question from the bill brokers, pltfs. 
alleging that by a practice or usage the bonds were 
impressed with a trust in their favour until the 
cheques were honoured : — HeM : the bonds being 
negotiable & passing by delivery were not im- 
pressed with a trust in favour of pltfs. — L loyds 
Bank, Ltd. v. Swiss Bankverein, Union of 
London & Smiths Bank, Ltd. v. Swiss Bank- 
verein (1913), 108 L. T. 143 ; 29 T. L. R. 219 ; 
57 Sol. Jo. 243 ; 18 Com. Cas. 79, C. A. 

862. Forged transfer of corporation stock to 
bank — Innocent registration of security — Liability 
to indemnify corporation. ]— A banker in good faith 


sent to a corpn. a transfer of corpn. stock which he 
held as security for an advance & which purported 
to be executed by T. & H., the two registered 
holders of the stock, with a request to the corpn. 
to register the stock in the name of the banker. 
The corpn. in good faith acted upon this request & 
granted a fresh certificate to the banker, who 
transferred the stock fo third parties, & they were 
registered as holders. Afterwai’ds it was dis- 
covered that T. had forged H.’s signature, & H. 
recovered against the corpn. judgment whereby 
they were compeUed to buy equivalent stock & 
register it in H.’s name, & to pay him the missing 
dividends with interest; — Held: both parties 
having acted bond fide .& without negligence, the 
banker was bound U) indemnify the corpn. against 
the liability to II., upon an implied contract that 
the transfer was genuine. — Shepffield Corpn. v. 
Barclay, [1905] A. C. .392 ; 74 L. J. K. B. 747 ; 
93 L. T. 83 ; 69 J. P. 385 ; 54 W. R. 49 ; 21 
T. L. R. 642; 49 Sol. Jo. 617 ; 3 L. G. B. 992 ; 10 
Com. Cas. 287 ; 12 Mans. 248, H. L. 

Annotations: — Consd. A.-O. v. Odell, [1906] 2 Oh. 47, 0. A. 
Distd. Moel Tryvaii Ship Co. v. Kriikor, [19071 1 K. B. 809, 
C. A. Apld. Bank of Euklond v. Cutler, [19081 2 K. B, 
208, C. A. Consd. Bandield v. Ooole & Sheilleld Transport 
Co., [1910] 2 K. B. 94, O. A. ; (Irovos v. Webb & Kenward 
(1915), 31 T. L. R. 548. Refd. Ruben v. Great FinKall 
Consolidated C'o., [1906] A. C. 439, H. L. : lie Auchinuty 
(1908), 99 L. T. 462. C. A. Mentd. Moel Tryvan Ship Co. 
r. Krtlf?er, [1906] 2 K. B. 792 ; Kriiger v. Moel Tryvan 
Ship Co. (1907), 13 Com. Cas. 1, H. L. ; Kirby v. Chessum 
(1913), 30 T. L. R. 15; Morison v. London County & 
Westminster Bank, [1914] 3 K. B. 356, C. A. ; Groves v. 
Webb & Kenward (1910), 85 L. J. K. B. 1533. C. A.; 
Guaranty Trust Co. of New York Hannay, [1918] 2 K. B. 
623, C. A. 


SuB-sKCT. 5 . — ^Policies of Life Assurance. 

863. Securing current account — Failure of cus- 
tomer — ^Letter closing account — Realisation of 
security.]— A customer of a bank mtged. to the 
bank a policy of assurance on his life to secure the 
amount from time to time owing by him to the 
bank in account current. The mtge. provided 
that the statutory power of sale should be exer- 
cisable by the bank, if (among other events) 
default should be made in payment of the balance 
owing for the space of one calendar month after 
the account current had been closed. On Nov. 9, 
1899, the customer wrote to the hank manager ; 
“ There was a meeting of creditors yesterday. 
They agreed to accept all the assets I had. I gave 
them to understand that I was insured, & that you 
held the policy as security for account. 

There was a trustee appointed. Trusting every 
one will get 20«. in the pound ” etc. On Dec. 18 
the bank sold the policy under the power in the 
mtge. ; — Held : the letter amounted to a closing 
of the account, & the bank were justified in realising 
their security. — Bury v. Halifax Commercial 
Banking Co., Ltd., [1901] 1 Ch. 188 ; 70 L. J. Ch. 
86 ; 83 L. T. 665 ; 49 W. R. 164 ; 45 Sol. Jo. 98. 

See, further. Insurance. 
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868 i. Securing current account — Kquit- 
able mortgage — Interest ,] — The deposit 
of a life policy with a bank, with intent 
to create a security for the balance of 
an account current, haa the effect of an 
equitable mtare. arlvlng a right to simple 
interest on the balance of the account 
owing on the termination of the relation 
of a hanker & customer. — I^Lio 
Trustke V. Bank of New Zealand, 
Staples, Sc Young (1888), 6 N. Z. L. R. 
680.-~N.Z. 

a. As collateral aecurtty — Subsequent 
advances for compromise with creditors — 
Signature of hank to composition — Rights 


of hank .] — ^A bank, which succeeds in 
securing from its debtor the transfer to 
Itself of insurance policies, os collateral 
security, representing a larger sum than 
the amount of its indebtednesB, Sc which 
advances money to its debtor to enable 
him to effect a compromise with his 
creditors, & itself consents to com- 

S roniise a definite part of its own claim. 

oes not thereby commit a fraudulent 
act, Sc It may retain possession of such 
collateral security, even when it has 
signed the composition without reserving 
its rights. The bank, oven after signing 
the composition, has the right to have 
the ownership of such insurance policies 
transferred to it. — B anqxtr de St. 


Hyacintub V, PuiLiE (1911), 17 R. L. 
413.— CAN. 


b. Assignment for ** value received ** 
— Assignor* s right to return on payment 
of debts .] — An assignment of a lire policy 
to a hank for ** value received ** is 
deemed an additional security for what 
the assignor owes the bank. Sc after 
that has been paid ho has the right to 
recover Ids policy. Sc it is of no avail 
for the bank to plead the terms of the 
assignment, whereby It Is given the 
right to “ receive, collect, &, recover 
from the insurance oo., either upon the 
death of the transferor or at the maturitT 
of the policy, the amount thereof, with 
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Sub-sect. 6. — Goods & Documents op Title by defis. on A.’s credit, & the plea was supported 

TO Goods. by the proof. — O’Connor v. Majoribanks (1843), 

oox u . w L. J. O. P. 161 ; 7 Jur. 834. 

864. Deposit of goods by surety — Loan repaid — 865. Goods pledged with power of sale — ^Autho- 

Subsequent loan & repayment— Retention against rlsed sale by pledgor— Title to proceeds.]— Applts., 
surety.] Goods were deposited with bankers on bankers, advanced resps. £5,000 on the security 

behalf of A., a customer, to secure an advance of phosphate rock, pledged by resps. to them 

made by the bankers to B., on guarantee of A. under an agreement giving applts. an immediate 
Th^ ^vance was made & repaid. Afterwards, power of sale, & authorising re^sps. to entor into 

whilst the goods were still in the hands of the contracts for the sale of the merchandise on 

bankers, B. negotiated with them for another loan, applts.’ behalf. Applts. handed resps. tha bill of 

to wliich A. was uot proved to be privy, & a second lading to obtain delivery & sell the merchandise 

loan was made by the bankers to B., which A. on their behalf : — Held : applies.’ security was not 

subsequently repaid. Trover bein^ brouglit against affected & t hey were entitled to the proceeds of 

the bankers, they pleaded A.’s lien i—Held : the the phosphate against the general creditors of 

second advance must be taken to have been made resps. — North Western Bank, Ltd. v. Poynter, 


profits, & tine amount so received to be 
credited upon any indebtedness then due 
by the insured.” — A yoite v. Quebec 
Bank (1913), Q. R. 22 K. B. 547.— 

CAN. 

c. Assignor also agnU of insurarice 
company — Notice of assigjmieni.V'-^^* a 
trader, Ifi, local agent of an Insurance (! 0 ., 
of which ttjc lieud office was in Jlubiin, 
olTe<*-ted with it upon his own life two 
policies, wliich he assigned to a banking 
firm, whose debtor lie was. At the 
times of l.l»e respective assignmimts a 
formal notico thereof was given U) iiim 
os agent of tiie eo. : — UcUl : as l)etweon 
tile hanking firm ^ H.'s assignee in 
bkpey. the notice was iusufileieiit., — lie 
Hennesry (1842), 5 1. Kq. K. 251); 2 
Dr. & War. 555 ; 1 Con. & Law. 559. — 
IR. 

d. Fire policies on customer's projterly 
made payable to bank- — Validity.]— 
Where a co. is being wound up under 
N. B. Winding-up Act, a bank is entitled 
to an order for the payment to it of the 
proceeds of policies of fire insurance 
oflocted by the eo. on their property, 
& made payable, In case of loss, to the 
bank as interest may appear, under a 
verbal agreement between the bank & 
the eo. that the policies should be so 
effected as security for advances whlclr 
the bank from time to time might make, 
the bank having no interest, in the 

f iropcrty insured, yuch a transaction 
B not prohibited by Bank Act, 1890, 
R. 64. — lie SiTEniAC Boot & Shoe Co. 
(1905) 37 N. B. R. 98.— CAN. 

PART II. SECT. 21. SUB-SECT. 6. 

o Bills of lading — Signed in favour 
of bank— Equitable lien of bank. \ ~A 
bank, under an agreement with a 
customer, advanced money to liim to 
enable him to buy cattle, whicli, when 

g urchased, were to bo forwarded by rail 
y him to M., & shipped by steamship 
thence to L., the bank having no control 
over the cattle until they reached the 
vessel, when tlicy wore to bo received 
by the steamship for the bank, & the 
customer's possession & control over 
them was to end, bills of lading therefor 
In favour of the bank being then 
signed : — He^d : (1) apart from Bank 
Act, R. S. C„ o. 120, by virtue of the 
agreement between the bank & its 
customer, the possession of a special 
roMirty in the goods passed to the 
ank ; (2) under Bank Act, s. 53 (4), 
the bank had an equitable lien upon the 
cattle from the time of the making of 
the agreement ; (3) the bank ” aoqu red ” 
the bills of lading wltliin Bank Act as 
soon as the cattle were received by the 
steamship, although it did not at that 
time actually “Bold ” the bills. — Be 
Central Bank, Canada Shitpino Co.'b 
Case (1891), 21 O. R. 615.— CAN. 

f. Goods sold wUh conseid, of 

pledgor — Implied warranty of iUle ,\ — 
A bank sold goods to pltre. The bank 
were never in actual possession of the 
ods, but a bUl of lading was indorsed 
them as security for advances, & the 
bill of lading was indorsed &; delivered 
by the bank directly to pltfs. The bank 
professed to sell with a good title, when 


in fact, they had not a good title. & 
pltfs. exmld not by any diligence have 
obtained tlie goods : — Held : the trans- 
act! fin must be regarded os a sole by the 
bank as pledgees with the coucurroiico 
of the pledgor. Sc not as a mere traiisftir 
of tile interest of the bank under the bill 
of lading. & pltfs. entitleil to recover 
(lie price as upon an implied warranty 
of title & failure of consideration. — 
Pkuchen V . Imperial Bank (1890), 20 
O. R. 325.— CAN. 

g. Goods sold by debtor — Duty 

to take in oecounl .\ — ^A bank, which 
rticeives a bill of lading as collateral 
security for payment of a debt incurred 
by it, imder 34 Viot. c. 5, s. 46, & wliich 
does not obtain possession of the 
animals covered lyr the bill of lading 
which are sent to Europe by the bank’s 
debtor & there 8>dd by his representa- 
tive, is not bound to account for tlio 
sale of tiioso animals to its debtor, when 
seeking to recover the debt, but only to 
account for what it received as the 
protluco of the sale from tlie person who 
sold the animals. — Merc^hani’s Bank v. 
Mc.Shank (1885), 16 R. L. 682.— CAN. 

h. Continuing security with 

power of sale — Customer's receipt signed 
after sale — Bet ease of bank.] — 1*1 tf. ob- 
tained from dofts. an advance upon a 
draft drawn u])on a broker, to which 
draft were attached six bills of lading 
for tliirty thousand bushels of oats 
shipped to the broker. This was accom- 
pan.'cd by a memorandum of hypothe- 
cation, sigiK'd by pltf., wlilcli provided 
that the securitieB, renewals, substitu- 
tions, Sc the proceeds thereof, were to 
be held by defts. as a general & con- 
tinuing collateral security for the 
payment of the present & future 
indebtedness & liability of pltf., & any 
ultimate unpaid balance thereof, & that 
same might be realised by defts. in 
such manner os might seem to them 
advisable. & without notice to pltf., in 
the event of default. Defts., without 
giving any written notice or otherwise 
complying with Bank Act, s. 89, sold 
the oats. Shortly afterwards the price 
rose. At the end of the month in which 
the sale was made, pltf. signed the usual 
customer’s receipt, whereby he released 
the bank from claims in connection 
with the charges Sc credits in t.he 
accounts & dealings up to the end of the 
month ; — Held : the release was valid 
Sc given for a good consideratiou, & 
was sufficient to bar jpltf.'s action for 
an account in respecii of the oat-. — 
Gr.wes e. Home Bank (1910), 14 
W. L. R. 291.— CAN. 

k. Consignee obtaining advances — 
Goods sold to repay advances — Liability of 
banJcA — Pltf. shipped grain from P., 
consigned to his agent at O.. directing 
the consignee to hold it subject to defts.* 
order. Tlie local agent of dofts. at P. 
concurred therein, but no advance was 
made on account of the grain, nor any 
bill of lading indorsed to dofts., nor 
other transfer of title made. The con- 
signee obtained advances at O. on the 
grain, & It was sold to repay them ; — 
Held : defts. were not liaolo for such 
sale to pltf., for there was no evidenoe 


to show the consignee was their agent. 
Sc they had ac.quirod no control over the 
goods. — Wilson v. Bank of Montreal 
(1870), 20 C. P. 411.— CAN. 

1. Delivery order as collateral security 
— Whether pledge or absolute transfer. 1 — 
A. borrowed a sum of money from a 
bank on a bill of exchange, &; as a 
collateral security, ho agreed to give 
them a quantity of brandy in a bonded 
warehouse. This was done by a 
delivery order ex facie absolute. Sc the 
matter entered in the warehouse- 
keeper’s books in similar terms. Tho 
delivery order was acxMUiipaiiied by a 
letter to tho bank, stating that tho 
brandy was to bo held os a collateral 
security until the bill should he retired. 
Before the hill came to maturity tho 
party borrowed an additional sum from 
the bank, without any roforonco being 
made to tho brandy. The bill was 
retired when due, the other debt being 
still unpaid, & the brandy romuining in 
the name of the bank. Shortly after 
the bill had been retired the party 
becafrie bkpt. The trustee claimed the 
brandy for behoof of tho creditors. Sc 
misod an action for restitution of it : — 
Held : tho contract was not one of 
pledge, but that the transference was 
absolute, conferring a real right upon 
the bank, qualified only by a latent 
obligation to restore upon certain cxin- 
ditions, Sc defenders assoilzied. — Hamil- 
ton V. Western Hank of Scotland 
(1856), 29 Sc. Jur. 77.— SCOT. 

865 i Goods pledged — By agent for sale 
— Validity.] — A co. doing business as 
agent in storing & selling wheat cannot 
pledgee It as security for a rutiriing 
account with its bank. — Be Farmers’ & 
Settlers’ Co-operative Society, Ltd., 
City Bank op Sydney v. Barden, City 
Bank of Sydney v. Pknfold, City 
Bank of Sydney v. Mouiney (1908), 9 
S. R. N. S. W. 41.— AUS. 

865 ii. By factor —Title of bank as 

against true owner.] — A co. st-oreil for 
con^nees wheat, wliich was placed In 
one largo stack, which also included 
wheat belonging to the co. Tlie co. 
mode advances to consignees upon the 
wheat received, borrowing the money 
from deft, bank & giving tho bank, as 
security in respect of each advance, a 
certificate signed by their storeman, 
stating tliat the co. held a certain 
number of bags of wheat which they 
would deliver to the bank’s order on 
return of the oertifleatos. Sc these 
c^rUfleatos were indorsed by tho co. 
directing delivery to the order of tho 
bank. Pltf. consigned seven thousand 
bags of wheat, which was dealt with by 
the CO. as above stated. Before pltf. 
received any intimation from the co. 
that any of liis wheat had been sold, he 
sold six thousand bags of it through a 
broker. Informed tho bank of tho sale 
& that he had given the broker an order 
for the wheat, & asked tho bank to 
indorse that order for delivery upon the 
broker paying all charges. The bank 
replied that they held warrants from 
tho CO. for wheat stored at various 
places which they had negotiated with- 
out knowledge of claims by third parties, 




278 


Bankbbb akd Banking. 


Sect 21 « — Securities for advances : Svih-aecU 6,] 

Son & Macdonalds, [1895] A. 0. 66 ; 64 L. J. P. C. 
27 ; 72 L. T. 93 ; 11 R. 126, H. L. 

Annotation : — Distd. Ixiirlis v. Hobortson, [1898] A. 0. 616, 
H. L. 

866. Advance on indorsed bills of lading — Rights 
as against unpaid vendor.] — If the vendee of goods 
having received from the vendor an indorsed bill 
of lading, making the goods deliverable to order 


or assigns, indorses Sc delivers it to a banker as a 
security for past & future advances, the banker’s 
claim upon the goods for all such advances will 
prevail against a claim of the unpaid vendor to 
stop the goods in transitu* 

The vendors* agent, A., delivered to the vendees, 
a firm consisting of B. ^ 0., a bill of lading for 
linseed cake indorsed by the vendors, making the 
goods deliverable 1o order or assigns, & took an 
acceptance for the price. Afterwards, at the same 


& that they could not recognise pltf/s 
claim. Pltf. sued the bank on a coimt 
for conversion of his wheat, & on 
another count for knowingly 6c wrong- 
fully inducing the co. to commit a 
broach of their contract with Idm : — 
Held : there was no evidence to support 
eitlier count. — Short v . City Bank op 
Sydney (19i2), 35 C. L. R. 148. — A US. 

865 iii. SuhscQuent sale by customer | 

•^LiaMliiy of purchaser .] — C., obtaining ^ 
advances from a bank to pay for goods 
to be used in manufacture, as^gnod such 
goods to the bank. A cargo having 
arrived, when the bank notified C. that 
further advances would be refused, he 
induced the manager, by promise of 
customers’ paper as collateral, to give 
lilm the sum necessary to pay for it, 6c 
immediately after went to S., who had 
indorsed for him & was liable on a note 
for t»2,800, & gave him a statement of 
his atTairs & agreed to hand him the 
notes ho would receive on selling the 
goods, which he did, & B. collected the 
notes. The bank sued S. for the amount 
so collected : — Held : S. had knowledge, 
or it would in law be imputed to him, 
of the bank’s claim, & tncy could re- 
cover. — Union Bank op Haupax v. ' 
Spinney (1906), 27 C. L. T. 230 ; 38 
S. C. R. 187.— CAN. 

865 iv. As additional security — 

Validity.] — Held : a nilge. of goods to a 
bank, taken by way of additional 
security for a debt contracted to the 
bonk in the course of its business, was 
vaUd. — Montreal Bank r. McWhirter 
(1867), 17 C. r. 500.— CAN. 

865 V. Title of bank.] — The 

pledge of goods to a hank by a trader, 
as collateral security, (lie goods being 
held at the time by the trade under 
commercial documents of title duly 
Indorsed 6c transferred to him, & the 
pledge being in the course of the bank’s 
regular business, is a commercial matter, 

& the bonk receiving such pledge in good 
f^th thereby acquires a valid title to 
the goods, & the right to dispose of the 
same for its benefit. — Canadian Bank 
OP Commerce v . Stevenson (1892), 
Q. R. 1 Q. B. 371.— can. 

m. Shipping receipt — Customer's title 
incomplete — Heceipt returned for sale & 
collection — Kquitable title of bank.] — C. 
& Son bought oats from iiersons, who 
shipped them to T. consigned to the 
Belfors* own order, or to the order of 
some bank other than pltfs., sending the 
shipping receipt wnth draft for the price 
of the oats attached to C. & Son. The 
latter then took the shipping receipt to 
pltfs., who advanced the money thereon 
to pay the draft, returning the shipping 
receipt to C. & Son, for the purpose of 
obteining the oats from the cairiers, 
after taldng from C\ 6c Son a receipt in 
the following words : — *' Received in 
trust from the D. Bank hill of lading 
for . . . bushels oats, & I hereby under- 
take to soli the jiroperty specified for 
the bank 6c collect proceeds of sale or 
sales thereof, 6c deposit same with the 
bank in T. to the credit of same, I 
hereby acknowledging myself to be 
bailee of the property for the bonk.” 
C. & Son received the oats from tho 
carriers 6c warehoused them, taking 
warehouse receipts in their own name, 
which they indorsed to pltfs., who then 
gave up the bailee receipt : — Held : no 
roperty in the oats had passed to C. 
on when pltfs. made the advance, 6c 
tho latter were entitled, at least as 


equitable owners, as against execution 
creditors of O. 6c. Son. — Dominion Bank 
V. Davidson (1885), 12 A. H. 90. — CAN. 

n. Timber limits as collateral security 
— Hank liable /or rcMlisinp at grossly 
inadequate price .] — Prentice v. Con- 
solidated Bank (1886). 13 A. R. 69. — 

CAN. 

o. Warehouse receipts — Indorsed to 
foreign bank.] — C. & Co., carrying on 
business in Chicago, in the State of 
Illinois, had machinery warehoused 
with M. & T. at W., Ontario. C. & Co., 
being pressed by pltfs., their bankers in 
Chicago, for collateral security for two 
notes, indorsed over te pltfs. the ware- 
house receipts. Afterwards tlie ware- 
house receipts were ciiiicelled & new 
ones wore made out direct to pltfs. : — 
Held : (1) the transfer must bo governed 
by the law of tho State of Illinois, 
according to whicii the transfer was 
valid & elTectual ; (2) even if dealt with 
as subject to the law of Ontario, tliore 
was a transfer of both property & 
pOBBession in the goods to pltfs. ; (3) the 
Act os to banks 6c. banking, & warehouse 
receipts did not apply te pltfs., a foreign 
cori»n. — Commercial National Bank 
OF OhICAIJO V. CORCORAM (1884), 6 O. R. 
527.— CAN. 

p. •; Indorsed to bank discounting 

promissory notes—Negotiation of notes.) 
— M. was a partner with O. in a com- 
mission & produce inisiness earriiid on 
in the same building as a storage 
business in whicli O. was also engaged. 
F. was a partner in both businesses. 
The account of the comniiBsion & 
produce business was kept at pltfs.’ 
bank. From time to time pltfs. dis- 
counted their promissory notes, the 
proceeds of which were plac-cd to the 
credit of tlie account. The goods pur- 
chased by them vrero warehoused with 
tlie storage branch, & receipts signeil in 
the name of “ The (). Co.” by (i. were 
given to M. on belialf of the commission 
& produce business, & were from time 
to time indorsed over to & hypothec.ated 
wit.b pltfs. as promissory notes were 
discounted : — Held : (1) there was a 

negotiation of a note & an actual 
advance at the time of the acquisition 
of each warehouse rec<,*ipt, 6c altliough 
on most occasions when a discount was 
effected the account was overdrawn ; 
(2) G., in signing tho warehouse receipts 
on behalf of the storage business, was 
not giving receipts ” as of his own 
property ” witiiiu Bank Act, s. 2 id). — 
Ontario Bank v . O’Reilly (1900), 12 
O. L. H. 420 : 8 O. W. R. 187,— CAN. 

q. Bank allouHng makers 

to sell goods — Indorser discharged .] — 
Moiron’8 Bank v. Qirdlestone (1879), 
44 U. C. R. 54.— CAN. 

r. Indorsement in blank — Dc- 

livery with overdue notes — Goods mH 
in specie.] — T. gave warehouse receipts 
for wheat l-o pltfs., attached to notes 
made by Jilm, payable to their order, to 
take up his overdue notes, which were 
secured by like receipts. The receipts 
were in the following form : — ” Received 
in store in iny warehouse or mill, from 
farmers, two thousand bushels of wheat, 
te be delivered to the order of myself, 
to be indorsed hereon. This is to be 
regarded as a receipt under 43 Viet, 
c. 22. The wheat is separate from 6c 
will be kept separate & distinguishable 
from other gredn.” The receipts were 
indorsed in blank. T. did not keep the 


wheat covered by the receipts distinct* 
but ground some of it into Hour, & 
allowed tho remainder to bo mixed with 
wheat subsequently brought In by 
farmers 6c others, but lie pointed out 
to pltfs. one car-load of flour made from 
the wheat covered by the roceipte, 6c 
admitted that the wheat & flour in his 
mill were covered by the receipts, & 
the next day the bank took possession : 
— Held: (1) a special indorsement of 
tho receipts to pltfs. was not essential, 
& the Indorsement in blank of the 
receipts satisfied Banking Act, & tlie 
notes & receipts attached might bo 
read together ; (2) the mode of acquiring 
the rot^eipts, viz., by delivering up the 
overdue notes with receipts, was un- 
objectionable ; (3) T. having undertaken 
to keep “ the grain separate & dis- 
tinguishable from otlier grain,” & having 
failed to do so, it became bis duty to 
enable pltfs. to recover what the 
receipts cuilled for or its equivalent, & 
having done that while able to dispose 
of his property, tho warehouse receipts 
attached upon the property so indicated 
by him* — B ank of Hamilton r. .John 
T. Note Manufacturing Co. (1885), 9 
O. R. 631.— CAN. 

g, Whether security for specific 

advance or continuing security — Improper 
sale.] — Defts. advanced to A. & (TJo. 
$2,250 on a warehouse receipt for wheat. 
A. & Co. subsequently paid in $1,920, 
wliich they liad obtained from pltfs., the 
real owners of tlie wheat, leaving a 
balance due of $.330. Idtfs. notified the 
bank of tlieir claim, Imt tlie bank, in 
di.srcgard tl)crc*of, contending that the 
warehouse receipt was a continuing 
seourity for A. & (IJo.’s general balance, 
wliicii at that time exceeded $2,250, 
shipped it off for sale, incurring wharfage 
fees thereby, & the whole of the wheat 
was sold: — Held.: (1) the vrarehouso 
receipt was not a continuing security 
to $2,250, but only for the repayment 
of tliat specific sum ; (2) the claim for 
wharfage could not be entertained ; 
(3) tlie fact, of there being some part of 
the $2,250 due at the time of the sale 
did not justify the sale of tho whole of 
the wheat., it being capable of division, 
so that enough to satisfy tlie amount duo 
need only have been sold. — Ginns v. 
Dominion Bank (1879), 30 C. P. 36. — 
CAN. 

t. Shortage of goods — Rights 

of bank.] — A. stored In a railway co.’s 
warehouse cases of sardines 8c clams, for 
which he received negotiable warehouse 
receipts. A. hypotliecated the receipts 

I to the O. Hank to secure advances, 8c 
it was arranged that none of the goods 
covered should be shipped out without 
tlio release of the bank. The co., at 
tho instanc .0 of A., allowed a large 
number of oases to bo shipped out 
vrithout the knowledge or release of the 
bank. In an action by the bank for the 
shortage of the goods warehoused : — 
Held : the co. entitlod to claim against 
A. for contribution to the amount 
recovered by the bank against it for the 
value of any goods shipped out at the 
request of A. warehoused subject to the 
receipts indorsed to the bank by A. — 
Canadian I^acifio Ry. v . Canadian 
Bank of Commerce (1916), 44 N. B. R. 
130.—CAN. 

u. .1 — D., a customer 

of S. Bank, handed over to the U. Co. 
wool to be warehoused until it could be 
shipped, 6c Q., a servant of the oo., gave 
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interview, the vendees returned the bill of lading 
to A., to hold “ as security against the acceptance, 
until the cakes are sold or the vessel arrives.** 
Subsequently 0., by falsely representing to A. 
that he had sold the goods to D., re-obtained from 
him possession of the bill of lading, & then in- 
dorsed it in the name of his firm to a bank as 
security for past or future advances. The bank 


took without notice of the fraud. They after- 
wards advanced to the firm a sum less than the 
value of the linseed cakes, but the total amount of 
their debt was greater ; — Held : C.*s fraud did not 
vitiate his power to pass a good title to the bill of 
lading, & the claim of the bank upon the goods 
(for the whole of their debt) prevailed over the 
claim of the impaid vendor to stop in transitu , — 


a receipt, addressed to the bank, 
aoknowledffiner that the eo. had received 
a Bpecifiod quantity of wool “ under 
pledge to the bank for account of D., 
which the co. holds at the disposal of 
the bank until released by the bank.** 
The usual course of dealing of D., as of 
the customers of the bonk 8c of the co.. 
was to obtain advances from the bank 
upon security of produce handed to the 
CO. & to hand over the co.’s servant’s 
receipts to the bank. I), fraudulently 
obtained from G. receipts for more wool 
than was actually delivered to the co., 
& induced liim to part with wool for 
shipment for which no release had been 
given by the bank. Bills of exchange 
were drawn by D. upon the consignees 
for the value of the wool, those bills 
with bills of lading annexed wore 
purchased by the bank, cheques were 
drawn by D, upon Ids general account 
with the bank, & the amount of stich 
cheques wels placed to the credit of his 

S roduco advance acicount : — Held: (I) 
lere was sulTloient recognition of G.'s 
authority to hold the wr)ol at the bank’s 
disposal, without proof of express 
authority having been given to him ; 
(2) the delivery of the receipts by D. 
to t he bank for valuable consideration 
entitled the bank to the benefit of the 
undertaking embodied in the receipts. — 
Btanpaht) Bank i». Union Boating 
Co. (1890), 7 S. C. R. 257.--S. AF. 

w. To follow pro- 

ceeds.] — A miller gave a warehouse 
receipt to a bunk on some wheat “ 8c its 
product,” stored in his mill, for advances 
made to him, & died insolvent about 
two mouths after. During that period 
wheat was constantly going out of, & 
fresh wheat coming into, the mill. Just 
befoi*e his death the bank took possession 
& found a large shortage in the wheat, 
which had eommenced shortly after 
the receipt [»ad been given & had con- 
tinued to a greater or less degree all the 
lime. During the period of shortage 
some of the wheat had been converted 
into flour, which had been sold, & the 
prtJCeeds, which were less than the value 
of the shortage, paid to the adminis- 
trator of the estate : — Held : the bunk 
entitled to the purchase money of the 
flour. — Re Goodfallow, Tradeks’ 
Bank i\ Goodfallow (1890), 19 O. R. 
299.— CAN. 

y. C. S. C. c, 54 — Form of 

receipt — Present advance or aniecedent 
debt.] — M. & Co. being indebted to pltfs. 
on certain overdue notes, it was agreed 
that pltfs. should discount a further note 
for tnom, with the proceeds of which 
the overdue paper should be retired, 
& that M. & Co. should hand over to 
them certain warehouse receipts for 
wool stored In their warehouse as 
collateral security. The note was, on 
Jan. 23, discounted by pltfs., 8i the old 
notes duly retired, an agreement being 
edgned by M. 8c Co., reciting that they 
had indorsed over the receipts as 
collateral security for the note, etc. 
The receipts were as follows : — “ Ware- 
house Receipt. — Received in store in 
our warehouse at from sundry 

S artios, 17,900 pounds batting to be 
ellvered pursuant to the order of the 
A. Bank, to be indorsed hereon, etc.” 
Neither M. 8c Co. nor the bank indorsed 
the receipts : — Held : they wore not 
warehouse receipts, 8c the bank could 
not claim the property covered by them. 
Semble : the transaction of Jan. 23 was 
not, in substance, though in form, a 
present advance to M. &: Co., but merely 
a mode adopted of paying off an already 


existing debt. — Bank of British North 
America v. Clarkson (1869), 19 C. P. 
182.— CAN. 

a. .] — Pltfs. on 

Sept. 20 received a note for !?5,800, 
payable to 8c indorsed by L., with L.’s 
warehouse receipt for wool attached, 
which they discounted on Oct. 4. On 
Oct. 21, #1,179 only remaining due, 
they took a note for that sum from M., 
the maker of the previous note, with his 
receipt for some wool, in addition to a 
receipt from L. for what remained of 
the wool covered by I.. ’a previous 
receipt. was not discounted on that 
day. 8c on Dec. 5 M. made another note 
for the same sum, at ten days in place 
of it, which was discounted with the 
same two warehouse receipts attached. 
It was renewed on the 24th with the 
same receipts, &, not being paid, pltfs., 
in Apr., sold the wool, through a breaker 
who was unab o to get it : 8c they there- 
upon replevied on May 9: — Held: (1) 
the warehouse receipts being taken 
directly to the bank, & not by indorse- 
] mont, were not within s. 8, & pltfs, 

I could not recover; (2) the transaction 
I of Dec. 5 might be considered as a new 
i one, 8c pltfs. had not hold the wool more 
I than six months so as to defeat their 
1 title under s. 9. — Royal Canadian 
Bank v. Miller (1869), 28 U. O. R. 
593 ; 29 U. C. H. 266.— CAN. 

I 

I b. 34 Viet. c. 5 — Given by owner 

\ of goods — Sale within six months,] — 
i By 8. 48, the owner of goods giving a 
warehouse n^ccipt os warehouseman is 
put in the same position as any other 
warehouseman. Sc uinier s. 50 the bank 
does not forfeit its right of pledge by 
not selling the goods wii.hin six months. 
— Molhon’h Bank r. Lxnaud (1881), 5 

1.. N. 263 ; 2 Q. L. R. 182.— CAN. 

c. Whether indorse- 

ment to bank necessary.] — Applt.s. dis- 
I counUid paper for a trading firm, on the 
1 understanding that a quantity of coal 
I purchased by the firm should be con- 
signed to tliem, & that they would 
transfer to the Arm the bills of lading, 
8c sliould receive from one of the 
memliere of the firm his n^ceipt os a 
wharflugor & warehouseman for the coal 
as having boon deposited by them. 
Tins was done, & the following receipt 
was given : — ” Received in store in Big 
Cool House warehouse at T„ from M. 
Bank in Canada, at T., fourteen hundred 
& flfty-eight tons stove coal, & two 
hundred & sixty -one tons oliestnnt cool 
per schooners ... to be delivered to 
the order of the M. Bank, to bo indorsed 
hereon. Tills is to be regarded as a 
receipt under 34 Viet. c. 5 — ^valuo 

97.000. The coal in sheds facing 
esplanade is separate from, 8c will bo 
kept separate & distinguishable from, 
other coal. (Signed) W. S. Aug. 10, 
1878.** The partnership having become 
insolvent : — Held : it was not necessary 
to the validity of the claim of a bank 
under a warehouse receipt, given by an 
owner, who was a warehouseman 8c a 
wharflnger, 8c had the goods in his 

S ossesslon, that the receipt should reach 
le liands of the bank by indorsement, 
8c the above receipt was a receipt 
within the above Act, 8c there was 
evidence that W. S. was a wharfinger 
8c warehouseman. — ^Merchants Bank 
OF Canada v. Smith (1884), 8 S. C. R. 
612.— CAN. 

d. Antecedent debt .] — ^The 

A. Co. did business with the R. Bank, 
8c with its sucooBSors, the C. Bank, 8c 
obtained discounts to the amount of 


#23,000 on security of warehouse re- 
ceipts given by B. on fourteen thousand 
car wheels, 8c three hundred & fifty tons 
of pig iron. When the receipts were 
given B. was not in possession of either 
the goods or the premises in which they 
were stored. At the Instigation of the 
C. Bank, to enable pltf. to give ware- 
house receipts, a lease of the premlsos 
was made to him for a year, & he gave 
a warehouse receipt to the co. for four- 
tooQ thousand cor wheels & three 
hundred & fifty tons of pig Iron, receiv- 
ing an indemnity from the bank that 
the property would bo forthcoming 
when required. Tlie receipt was in- 
dorsed over to the D. Hank by the oar 
wheel CO., under signature of its manager 
Sc president, Sc an advance obtained 
thereon of ^23,000, which wont to pay 
the C. Bank, who wore aware of the oo. *» 
insolvency : — Held : bad the C. Bank 
been assignees of the receipt, they would 
have no title to the goods, os the receipt 
would not have been given, os required 
by the Act, to secure a present advance 
or debt, & the D. Bank could bo in no 
bettor position, for the advance by them 
was not made as an original & inde- 
pendent transaction with the oar wheel 
CO., but at the request 8c for the comfort 
of the C. Bank. & upon its express or 
implied guarantee of indemnity. Qu. : 
whetlier the two banks were so identi- 
fled that the transaction must be 
regarded as an attempt to secure an 
anteoANient debt from the 0. Bank by 
means of a warehouse receipt. — M tlloy 
V. Kerr (1878), 43 U. O. R. 78 : affd., 3 
A. R. 350 ; 8 8. O. R. 474.— CAN. 


. e. Assignment to 

hank after arrhxil of goods.] — The trans- 
fer to a bank of a bill of lading, or ware- 
house receipt, to secure an antecedent 
debt, is permitted by sa. 46, 47, where 
tlie understanding at tlie time of con- 
tracting BUfdi debt was that the bill of 
lading siiould bo transferred as collateral 
security. 

The bank agreed to make advances to 
S. Sc Co. to purchase coal & stouo, to 
be secured by hills of lading & warehouse 
receipts for such coal Sc stone when 
received : — Held : the transfer of such 
receipts to the bank, after the arrival 
of tlie goods, was authorised, & no 
objection that tlie agreement was to 
give a receipt for goods of wlilch, at the 
time, the person was not possessed. — 
Royal Canadian Bank v. Rosa (1877), 
40 U. O. H. 466.— CAN. 


f. Compromise in the 

bank as to sale of goods.] — B., being in- 
debted to a bank, gave them a document 
purporting to be a warehouse reoeipt, 
and also a general transfer or bill of sale. 
The bank took possession of a portion 
of the goods covered by the documents 
& removed them, Sc was proceeding with 
the removal of others of the goods, when 
the removal was forbidden by one of 
B.'s clerks. Two actions of replevin, 
brought by the bank to recover posses- 
sion of the remainder of the goods, were 
compromised by B., who agreed that the 
bank should take the goods Sc sell them, 
& credit him with the amount received : 
— HfM : assuming that the security 
on the goods held by the bank was void 
not being for a present advance, but for 
a past due debt, & that the bank were 
not entitled tx) hold such security again s t 
the creditors of B., the bank were not 
obliged to rest their title on the docu- 
ment, Sc Its defects, if any, would not 
affect the subsequent transaction by 
which the bank became the actual pur- 
chasers of the goods Sc dealt with them 
as their property. — AR&fSTBOKa v. 
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Bed. 21. — Securities for advances: Su b-sect. 6 .] 

The Marie Joseph (1806), L. B. 1 P. O. 219 ; 
Brown. & Lush. 449 ; 3 Moo. P. C. C. N. S. 560 ; 
36 L. J. P. O. 66 ; 16 L. T. 6 ; 12 Jur. N. 8. 677 ; 
16W.K.201; 2 Mar. L. C. 394 ; 16 E. B.210,P. 0. 

Annoiaiions : — Apld. The Apprentina (1867), L. R. 1 A. & E. 
370. Refd. Climdy v, LindBay (1878), 26 W. R. 406, H. L. 
Mentd. Be Overend, Gumoy, Ex p. Oakes & Peek (1867), 
L. R. 3 Eq. 676. 


867. Advance on delivery order — Memorandum in 
bank ledger — Bankruptcy ot customer — ^Title of 
bank.]— A trader, whose banking account was 
largely overdrawn, & who required a further ad- 
vance of £500, deposited with his bank the invoice 
of goods bought by him on credit & consigned to 
him by rail, & gave the bank a delivery order 
directed to the railway co. requiring the co. to hold 
the goods to the order of the bank. The invoice 


Buchanan (1903), 36 N. S. R. 659.— 

CAN. 

g. Extension of time — Con- 

sent.] — The consent required by s. 60, to 
extend the time for wliich the transfer 
of a waifliouw I'eceipt in security to a 
bank shall remain valid, may be fflvon 
at any time after incurrinff the debt or 
liability to the bank. Senihle : such 
consent need not be in writing. — 
MoC’Hak V. Molson's Bank (1878), 26 
Gr. 519.— CAN. 

h. 43 Viet. c. 22 — Validity— 

Bealisation of sewrity.] — M. obtained 
advaiieea from banks on tlie faith of 
warehouse receipts being valid securi- 
ties, he representing to them that he had 
renU^d the cellar of his warehouse to H. 
as warehouseman, & ^hat as such H. had 
sole charge of the cellar. Before the re- 
ceipts matured, M. died. Before Ids 
death became known, H. & his solr. took 
possession of the cellar & the property 
covered liy the receipts, & posted up in 
the cellar a notice stating that H. held 
the property therein a 6 warehouseman 
of the bunks, to whom he had granted 
receipts. Two days after taking possi^s- 
filon, H. ivfused any longer to be respon- 
sible for the property, wliich was sub- 
sequently taken by the banks under their 
receipts, & as it was rapidly deteriorat- 
ing was sold by them. H. had signed 
the receipts at M.'s request & as a 
matter ot form, but he had not leased 
the cellar, nor had he any control over 
it nor the luoperty contained in it : — 
Held : tlieic being no creditor who had 
any locvs standi when the banks sold 
under the receipts, they had tlie right, to 
apply the proceeds to reduce tlieir claim 
against M/s estate. — Be Montkitii, 
hlFRCHANTS BANK r. MONTEITU (1886), 
10 O. R. 629.— CAN. 

k. 46 Viet. c. 120 — Title of 

hank to goods seevred.] — A bank made 
advances to timljcr merchants upon 
warehouse rcceijits in respect of timber 
owned by such merchants & stored in 
their own yaj'd. The w'arehouse receipts 
were signed by the merchants & in- 
dorsed to 1*., & w'cre then indorsed on 
his behalf & delivered to the hank. The 
receipts stated that they were intended 
as warehouse receipts witliin Bank Act : 
— Held : the bonk, as the holders of 
such receipts, acquired a good title to 
Buch timber. — Tknnant v. I.nion Bank 
OF Canada, (1894] A. C. 31 ; 63 L. J. 
P. C. 25 ; 69 L. T. 774 ; 10 T. L. R. 
147 : 6 H. 382, P. C.— CAN. 

l. Barol agreement to hold 

surplus after realisation in payment of 
other debts.] — The M. Bank took from 
H. Sc Co. several warehouse receipts as 
coUaU'ral security for commercial paper 
discounted in the ordinary course ot 
business, & having a surplus from the 
sale of the goods represented by the re- 
ceipts, after paying the debts for which 
they were immediately pledged, claimed 
tmder a parol agreement to hold the 
surplus In payment of other debts due by 
H. & Co. : — Yield : the parol agreement 
was not contrary to Bank Act, R. S. C. 
c. 120, & the money that remained could 
projierly be applied by the bank under 
the terms of tho parol agreement. — 
Thompson v. Molson's Bank (1889), 16 
S. C. R. 664.— CAN. 

collateral security for 

reneuial of notes.] — The simple renewal 
of notes by a hank is not a “ negotia- 
tion within s. 63 (4). so as to validate 
a warehouse receipt taken as a collateral 
security therefor, no such new advance 


being made, & no such valuable oon- 
sidcrutiou being given or surrendered 
contemporaneously by the bank as 
would represent the inception of a new 
transaction, & no change being wrought 
in tlio condition of the parties except the 
more giving of time. — Dominion Bank 
V, Oliver (1889), 17 O. R. 402. — CAN. 

n. 63 Viet. c. 31 — Whether Tyre- 

sent advance err to cover past indebtedness.] 
— On Nov. 28, 1904, a letter was written 
by the T. Co., stating that a line of credit 
w^ould bo required from s-l 0,000 to 
>12,000, secured by warehouse receipts 
on butter, & an account was opened & 
advances made by the bank. On Oct. 23, 
1905, the account was overdrawn to the 
amount of 5 10,168.01, & there was an 
outstanding note of ^l,700 duo in Nov. 
On Oct. 23 tlie manager of tlie co. dis- 
counted a promissory note made under 
the trading name of the co. for . 6,000 at 
throe months & by the same name 
assigned to the bank as security there- 
for warehouse receipts of forty cases of 
butter, promising also other warehouse 
receipts to cover tlie indebtedness. 
After placing the J 6.000 to tho firm’s 
credit, there remained a debt balance of 
>4,258.01 , which was gradually reduced, 
& on Dec. 26, 1905, there were outstand- 
ing the 16,000 note, a .‘2,000 note dis- 
counted on Oct. 27, 1905, Sc an open 
debit balance of $200. Tho four hundred 
& one cases had been warehoused on 
8cpt. 21 Sc 26 & Oct. 4, 10, & 20, while 
ninety -nine cases had been warehoused 
on Oct. 20 & 21, although no warehouse 
receipts had been obtained therefor, & 
there was nothing to show they had ever 
been assigned to the liank : — Held : (1) 
as to the four hundred & one cases tiie 
transaction was supportable, under s. 73, 
as tliere was a present advaiu*e Sc not a 
mere form to cover a past indebtedness, 
but the bank had no claim to the ninety- 
nine coses ; (2) the bank were not en- 
titled to hold the warehonso receipts, 
under the letter of Nov. 28, as not con- 
stituting an agreement to furnish se- 
curity for advances thereafter to bo 
made, — Toronto Cream Sc. Butter Co., 
JjTV. V. Crown Bank of Canada (1908), 
16 O. L. R, 400 ; 11 O. W. R. 776.— 
CAN. 

o. H. S. C. 1906, c. 29 — De- 

livered try clerk as bailee .] — A clerk In the 
employ of wholesale grocers to whom the 
possession of a part of their stpck is com- 
mitted, being set apart In premises 
leased to tiim by thorn at a nominal 
rental, is a “ boiloo in actual visible Sc 
continued possession ” of the goods, 
witldn s, 2 (g), & a warohouse receipt of 
the goods delivered by him to a bank as 
security for advances to tho owners, his 
employers, confers upon It tho rights 
mentioned in s. 86. — Banquk Nationale 
t?. Boyer (1911), Q. R. 20 K. B. 341.— 
CAN. 

p. Whether valid under incorporaJUng 
charter — Hypothecation of merchandise — 
Bank not authorised to lend money on 
merchandise.] — A banking co. incor- 
porated by Royal charter containing a 
clause declaring that it should not be 
lawful for tho co. to advance money on 
the security of merchandise, advanced 
money on the faith of receiving 
as security a hypothecation of certain 
merchandise, & the hypothecation was 
afterwards made to the co. The owner 
of the merchandise afterwards disposed 
of it to his own use. The co. sued the 
owner for damages for the loss of tho 
goods. Upon a plea of not guilty. Sc a 
plea denying the co.'s property In the 


merchandise ; — Held : the action was 
maintainable. — ^Ayer v. South Aus- 
tralian Banking Co. (1871), 19 W. R. 
860.— AUS. 

q. Whether ivdid under Bank Acts — 
Cluiitel mortgage as security for discount- 
ing note.] — C. being indebted to B., gave 
his note for tho amount, which B. dis- 
counted at a chartered bonk. As so- 
ciulty for the discount, G. executed a 
chattel mtge. to the bank : — Held : the 
mt«e. was void. — Bathgate v. Mer- 
chants Bank (1888), 6 Man. L. R. 210. 
—CAN. 

r. Bill of sale of horses as 

additiomil security.] — Under s. 68, se- 
curity may bo taken from the owner of 
horses for an existing debt by a bill of 
sale of the horses, whicli expressly sl-ates 
that it is taken oul y by way of additiona 1 
security for the debt, & s. 64 does not 
prevent tho bank from recovering on 
promissory notes made in its favour by 
a pei’son who purchases the horses from 
tho transferor. — Bank of Hamilton v. 
Donaldson (1901), 13 Man. L. H. 378. — 
CAN. 

B. *^^3 Viet. c. 31 — Assignment 

under Sched. G — Substitution of other 
goods — Assignment for value without 
notice.] — A. obtained advances from 
defts. on tho security ot assignments 
of certain hog products in tho form in 
Sched. C Sc with tho manager 

of tho bunk to ticket tho goods so as to 
Identify them, & not to sell the goods. 
He then set apart certain of the goods as 
belonging to defts., Sc placed tickets 
over them to indicate this, but after- 
wards ho sold all the goods in the 
ordinary course of business & suhsti- 
tut/ed other goods of a like character in 
their place, placing the same tickets 
upon them. Subsequently pltfs., us 
security for a then pre-existing debt 
due then from A., obtained an assign- 
ment of tho same kind us defts. had 
taken, covering ten thousand lbs. of 
bacon, but no appropriation of any 
particular bacon as hypothecated t-o 
iltfs. was made until about seven weeks 
ater, when A. set apart ten thousand 
bs. of bacon out of the pile which had 
jeen appropriated to defts. in tho 
manner aliovo doscribod. Sc this quantity 
was Uckoted wdth the name of pltf. 
bank, defts.* tickets being removed. 
Shortly afterwards A. absconded, & 
defts. took possession of this ton 
thousand lbs. of bacon imdor their 
soonrities : — Held: (1) they were en- 
titled to hold it against pltfs. ; (2) not- 
withst^indlng s. 75, a bank might take 
socuritios of the kind provided for by 
8. 74, even for pre-existing debts. — 
Banquk d’Hochelaga v. Merchants 
Bank (1895), 10 Man. L. R. 361.— CAN. 

t. Description.] — 

Where goods are hypothecated to a 
hank according to form ** C ” & par- 
ticular warehouses are mentioned in 
which tho goods are said to be. Sc the 
description covers all tho goods, it Is 
Buflacient. — Clarkson v. Dominion 
Bank (1916), 27 O. W. R. 1 ; ojQfd., 58 
S. C. R. 448.— CAN. 

u. Assignment in breach 

of trust — Notice to bank.] — A trust deed 
to pltfs., to secure debentures of the A. 
Co., provided that tho oo. should not 
he entitled to mtge. or charge same in 
priority to or part passu with the 
security thereby constituted. Subse- 
quently deft, bank granted a loan upon 
security being grivon, under tho terms 
of 8. 74, upon the oo ’s wood at 
different places He/d ; (1) bo long as 
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showed that the goods were bought on credit. On 
arrival of the goods the co. sent the usual advice 
note to the bank, stating that they held the goods 
to the order of the bank. The £500 was then ad- 
vanced, a minute of the transaction, stating the 


rate of interest on the advance, the terms on which 
the goods were to be redeemed, etc., was entered 
in the bank ledger, & was signed by the trader & 
stamped. Eleven months cSterwards the trader 
became bkpt. : — field : the title of the bank was 


the money remained under control of 
the bank, the bank migrht cancel the 
loan upon dlsooveringr that credit was 
ffiven under a misapprehension : (2) the 
fact that the bank, in making the loan, 
relied upon the assignment under the 
above sect, could not prejudicially 
affect pltfs. when It was shown that the 
advance was made after notice of the 
restriction in the trust deed. — Indian & 
Qenkkai. Investment Trusts, Ltd. v. 
Union Bank (1908), 42 N. S. H. 353.— 
GAN. 

AasignmerU of contract 

for logs money accruing thereunder — 
2'Ulc of hank.] — A contractor applied to 
Q. for a quantity of lumber for building 
purposes. G., being unable to purchase 
the logs, asked the M. Bank for an 
advance, &, in consideration of an 
advance, G. assigned the contractor’s 
order to their book-keeper & agreed to 
cut the logs at a price fixed deliver 
them to the book-kcc])er at the mill site. 
The latter then asslgiied to the bank all 
moneys to accrue in respect of the 
contrjMit, which assignment was assenbu! 
to by t he contractor. & a day or two after 
also assigned to the bank throe booms 
of logs by numbers in addition In one 
assigned previously. Tills purported 
to bo done under s. 74. The groator 

J )art of the logs had boon converted into 
umber when H, seized tljem under a 
prior chattel nitgo. : — Held : no property 
In the logs assigned to the bank had 
passed to G., & JH. could not seize them 
under his intgo. -MERcifANTS Bank of 
II ALIKA \ V. Houston (1901), 7 B. C. R. 
465 ; 31 S. C. B. 3G1.— CAN. 

y, Contem.j)(Yranemw ad' 

vances — Huhstitvtion of seeuritieji .] — 
Pltf., a creditor of an insolvent, alleged 
that in regarrl to certain pledges made 
by the latter to a bank there had been 
no contemporaneous advances, & that 
the pledges were invalid under s. 75 : — 
Held : the words “ Invalid against 
creditors ” should be treated as limited 
to transactions invalid against crcHlitors 
creditors, & not as extending to 
sac.iious declared Invalid for reasons 
other than those designed to protect 
creditors. 

The Insolvent bought hops from time 
to time, & gave the bank his own ware- 
house receipts for the purpose of raising 
money to pay for them. At the request ' 
of the bank he constituted his book- 
keeper his warehouseman, & the latter 
issued warehouse receipts to the bank in 
substitution for the securities or receipts 
theretofore held, thete being no further 
advances made when the new securities 
were given : — Held : this exchange of 
Bocuritles should bo treated as autho- 
rised under a. 75 (2). — C?onn v. Smith 
(1897), 28 O. 11. 629.— CAN. 

a. R. /S’. C. c. 120— 

mortgage as security for past debt .] — 
Held : the bank had the Hght to take 
a chattel mtge. of person^ property 
for a debt already incurred, & to carry 
out an arrangement for the sale Sc 
realisation of the property mtged. for 
payment of the debt. — Re Rainy Lake 
Lumber Co., Stewart v. Union Bank 
OF Lower Canada (1888), 15 A. R. 749. 
—CAN. 

b. Mortgage of stock in 

trade.] — Pltf. *8 husband, who had been 
carrying on a mercantile business, got 
Into dlfflcultios. An arrangement was 
made for the purchase of the stock in 
trade by pltf., to whom the bank gave 
assistance in making the payments, on 
Itf. assuming the whole of the hus- 
and’s indebtedness to the bank Sc 
giving mtges. therefor upon certain real 
estate & tlio stock in trade. The 
husband was thereby discharged Sc the 
wife accepted as the sole debtor. 


Subsequently the bank pressed for 
further security, & a new mtge. on the 
stock was taken, which contained a 
covenant on the part of the bank to pay 
“ the commercial or trade indebtedness 
of the mtgor. & the expenses of running 
the business, etc., from Sc out of the 
proceeds of the sale of the goods, 
chattels, & stock in trade, & the pro- 
ceeds of the collections of the book 
accounts Sc debts now being assigned to 
them, but so as that same siiall not 
increase the present indebtedness due 
from the mtgor. to the mtgees. beyond 
the amount now duo for principal under 
these jiresonts & any interest due or 
accruing duo thereon to the mtgees. as 
hereinbefore provided ** : — Held : the 
securities taken wore valid under s. 48. — 
Gillikh u. Gommkriu al Bank ok Mani- 
toba (1895), 10 Man. L. R. 460.— CAN. 

0 . Goods purchased hy 

manufacturer for jobbing b^isiness.f—' 
While a bank has, under s. 88, the right 
to advance a wdiolesale manufacturer, 
upon the security of the goods, wares & 
morchandisii manufai'tured by liim, or 
procured for such manufacturer, still, 
it has no authority to take seenrity on 
goods purt^hasod by him from other 
manufacturers for the purpose of 
carrying on a jobbing business as a side 
lino. — Ch.ARKSON v. Dominion Bank 
(1916), 27 O. W. R. 1 ; affd., 58 S. C. R. 
448.— CAN, 

d. R. S. C., 1906, c. 29 
Chattel mortgage to secure past debt — 
Securities taken over on purchase of bank- 
ing tnisincss.] — A chattel mtge. given 
to secure a past debt taken over amongst 
the securities, in pursuance of an agree- 
ment for the purchase of a banking 
business, is not a contravention of s. 76. 
— Boyal Bank ok Canada v. Bau. 
(1914), 20 B. C. R. 242 ; 19 D. L. R. 
875 ; 7 W. W, R. 174 ; ojCTd., 22 1). L. R. 
647 ; revsd. on other grounds, 52 S. C. R. 
254.— CAN. 

e. Security for emUernpo- 

rane(ms loan.] — Whore security is given 
to a bank to cover a contemporaneous 
loan, it is a contravention of s. 76 (2) (3) 
& the security is void. — Bates r. Kirk- 
patrick (1912), 21 W. L. B. 607 ; 2 
W. W. R. 513; 4 D. L. R, 395; 22 
Man. L. K, 672.— CAN. 

f. WMher security assign' 

able by bank.] — A seenrity acquired 
under s. 88 is not legally assignable by 
the bank so as to transfer the special 
lien or security conferred by that Act to 
a third party. The purpose of the se- 
curity Is satisfied when the debt which 
it is given to secure is paid to the bank. 
— Rc Victor Varnish Co., Clark’s 
Claim (1908). 16 O. L. R. 338; 11 
O. W. R. 717.— CAN. 

g. S. P. Chicsley Furniture Ck). v- 
Kruq(1914), 7 O.W.N. 144; 18D.L.R. 
480.— CAN. 

h. Substitution of goods .] — 

It is only the owner of the goods who can 
give security under s. 88, & a bank which 
has taken such security on goods from 
the owner cannot, under that sect., sub- 
stitute other goods afterwards coming 
into the TioBsession of the giver of the secu- 
rity as agent for sale. — Barry v. Bank 
OF Ottawa (1908), 11 O. W. R. 1103; 12 
O. W. R. 615 ; 17 O. L. R. 83.— CAN. 

goods replacing old 
slock — Renewal of security.] — Whore a 
bank, from time to time, makes advances 
Sc takes security, under s. 88, on now 
goods which come into a customer’s 
business to replace old stock sold out. Sc 
for each advance a separate note Sc se- 
curity is taken, Sc at the same time a 
general security is taken which covers all 
outstanding notes for which a previous 
individual note has been taken, the se- 
curity taken for the whole debt is only 



valid for the ainoimt lent at the time it 
was acquired. — C larkbon v. Dominion 
Bank (1916), 58 S. C. R. 448.— CAN. 

k. Lien-note as continuing 

coUaieral security for present dh future ad- 
mnees — Assignment of property coverei 
by lien note.] — S. borrowed from deft, 
bank .'.250 on his promissory note Sc at 
the same time assigned to the bank a 
lien-note, & signed an hypothocaii-ion, 
which declared that the lion-note was to 
be held by the bank as a general Sc con- 
tinuing collateral security for payment 
of the prosont or any future liability to 
which it might seem expedient to the 
bank to apply it, whotlier of the pledgor 
Incurred on his own behalf or on behalf 
of another: — Held: (1) commercial 
debts were not “ goods, wares & mer- 
chandise,” within 8. 76, & the bank 
might loud upon the security of the debt 
represented by the lien-note, & the 
chattel property forming the subject- 
matter of the lien -note would primA 
f'wic follow the debt roiiresented by it, Sc 
In every case, not clear. y a case of se- 
curity subsequently given for a debt 
already contracted, the question of fact, 
whether the advances wore made upon 
the security of the debt or of the aooes- 
sorv security \}'Ould arise ; (2) the ad- 

vanee & the hypothecation & the as.slgu- 
ment of the note & of the property men- 
tioned in It were parts of the same trans- 
actlou. Sc the assigninent of the property 
was taken os security for the advance Sc 
was made at least partly on the strength 
of that security. Sc the transfer was null 
& void. — Thkin V. Bank op British 
North America (1912), 20 W. L. H. 
192 ; 1 W. W. R. 795.— CAN. 

l. Sawn lumber — ” Product 

of forest .*'] — Townsend r. Northern 
Crown Bank (1913), 28 O. L. R. 521 ; 4 
rO. W. N. 1165 ; 13 I). L. R. 300 ; ajOW.. 
20 IK L. R. 77.— CAN. 

m. Timlfer — Vagueness of 

description .] — Under s, 88 a bank can 
make a valid advance to a co, on the se- 
curity of timbr*r »Mjt by it Sc deaoribod as 

goods . . . now owned by us ... & 
art» In & on the banks of the S. river & 
tributaries, & are the following forty 
thousand cords of logs ” ; for a mere 
dilliculty in ascertaining all the thinM 
included in a gonorul assignment will 
not affect the assignee’s light in things 
capable of beingascertalued & identified. 
— Imperial Pa - e»j Mills ok Canada w. 
Quebec Bank (1913), 83 L. .T. P. C. 67 ; 
110 L. T. 91. P. C.— CAN. 

n. I'indifr limits as se- 

curity for overdue indebtedness, j — A bank 
has no right or power to take timber 
limite Sc the plant thercMin ” in plodgp 
as securit.y for overdue indebtedness. — 
Klock V. Molson’h Bank (1912), Q. R. 
44 S. C. 193.— CAN. 

o. limber purchased from 

licensees of timber limits — RUlht of 
licensees.] — Pltfs., licensees of timber 
limits, agreed to sell their interest to M., 
the agreement providing that all logs, 
otA5., should be doomed to bo tlio property 
of pltfs. unless & until M. should have 
paid all arrears due under the agreement. 
M assigned his interest to the M. co., 
which, as security for advances, executed 
in favour of defte. an instrument under 
8. 88 pledging all the logs upon tholr 
promises, including those cut from the 
limits of which pltfs. wore licensees. 
I'*ltf8. alleged that the property in the 
logs never passed to the co. : — Held : 
the security given to defts. was a valid 
one, & prevailed against the claim of 
pltfs. — Mutchknbacker V. Dominion 
Bank (1910), 13 W. L. R. 282.- CAN. 

p. Standing timber dk tim- 

ber licences .] — Banks may lend money 
upon the security of standing timber, Sc 
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gcMxl as against the trustee in bkpcy . — He Hall, 
Fx p. Close (1884), 14 Q. B. D. 386 ; 64 L. J. Q. B. 
43 ; 61 L. T. 795 ; 33 W, R. 228. 

Re Hardwick, Ex p. Hubbard (1886), 
A. Consd. Dublin City Distillery v. 
Doherty, [1914] A. C. 823, H. L. Mentd. Attenboroufl:h*8 
Cose (1885), 28 Cli. D. 682 ; Re Townsend, Ex p. Clark 
(1885), 53 L. T. 771, D. O. ; Re Townsend, Exp. Parsons 
(1886), 16 Q. B. 1). 632, C. A. ; GriiWf v. National Gnardiun 
Assce., [1891] 3 Ch. 206 ; Re Standard Manufacturingr Co. 
(1891 ), 60 Jj. J. Ch. 292, C. A. ; London & Yorkshire Bank 
V. White (1895), 11 T. L. R. 570 ; Withers v. Berry (1895), 
39 Sol. Jo. 569. 


ArmoUdions : — Expld. 
17 Q. B. 1), 690, C. 


Sub-sect. 7. — Charges, Assignments, and 
Special Payments op Money. 

868. Land charged with payment of overdrawn 
accounts — Whether security for future advances.] — 

A deed-poll was executed by acustoint*rof a bank in 
favour of the bank, whereby, after reciting that 
there was a considerable balance duc^ from him to 
the bank on three accounts which he kept tliere 
(one a private account, the other two accounts con- 


jointly with other persons), & that he had agreed to 
charge certain lands to secure the balance of such 
accounts, not exceeding £3,000, ** as thereafter 
mentioned,*’ he charged the estate with the pay- 
ment of the three several sums of money which 
shall or may bo found due on the balance of the 
several accounts, for principal, interest, commis- 
sion, etc., not exceeding £3,000”: — Held: the 
security was not intended to cover, & was not a 
security for, future advances. — Re Medewb’s 
Trust (1869), 26 Beav. 588 ; 63 E. R. 1026 ; sub 
nom. Re Meadows, 28 L. J. Ch. 891 ; 6 Jur. N. 8. 
421 ; sub nom. Re Db Medewe, 33 L. T. O. 8. 
253 ; 7 W. R. 319. 

869. Charge by agent on principal’s property — 
Power of attorney — Duty to inquire.] — During 
pltf.’s absence from England, & again after his re- 
turn, X. &. Y., without his knowledge purporting 
to act under a power, which empowered them to 
borrow money on mtge., borrowed money from a 
bank upon the secmlty of cliarges on pltf.’s pro- 
perty, which money they afterwards misappro- 
priated. Upon the occasion of the first advance the 
power was produced to the bankers <fe registered by 
their clerk, but it was not examined by them. Plti. 
went abroad a second time, &. before going away 


the rigfhte or licencefl held by pemona to 
cut or remove such timber. & those trans- 
actiotiB are not within e. 84 but are under 
8. 80, although not in form of mtge. — 
McPherson v. TEMiSKAftHNO Lttmrer 
Co. (1911), 18 O. W. R. 319 ; 2 O. W. N. 
653 ; 18 O. W. R. 811 ; 2 O. W. N. 854 , 
alfd. on other grounds, [1913] A. C. 145, 
P. a— CAN. 

q. Aoreenient to cut & de- 

liver timber to trustee — Repaymeid by 
tnistec.] — A bank made advances to a 
lumber operator upon the security of an 
agreement between him & a trusts that 
he should sell & deliver a specifled quan- 
tity of logs to be cut by him to the trus- 
tee, who should have the property therein 
as from the stump, & who should upon 
delivery pay for same by (inter alia) pay- 
ing the bank the amount of its loans : — 
held: security void under s. 76. — Ran- 
dolph V. Randolph (1907), 4 E. L. R. 
37 ; 3 N. B. Eq. Rep. 576.— CAN. 

r. Lwbilitv for wages of 

debtor's employees.] — The provisions of 
p. 88 (7), as amended in 1913, mean that 
the salary & wages of employees shall, 
to a limited extent, be protected in the 
event of a bank taking from the em- 
ployer a security under s. 88 & attempt- 
ing to realise thereunder. Tlie enact- 
ment is remedial, & should be liberally 
construed. — Edborg v. Imperial Tim- 
ber &; Trading Co. & Royal Bank of 
Canada (1914), 27 W. L. R. 680.— CAN. 

8. Whether rancher 

** wholesale dealer in live stock ** — De- 
scription of security.] — A rancher, whose 
business is raising cattle, is not, no 
matter how large his transactions may 
be, a wholosalo purchaser or shipper 
of or dealer in live stock,’* within s. 88. 
The description in a security in the form 
in Sched. C of that Act must be sufficient 
to identify the property. — Hatfield v. 
Imperial Bane (1907), 6 Terr. L. R. 
296.— CAN. 

PART II. SECT. 21, SUB-SECT. 7. 

t. Agreement to mortgage land as 
coUateral security — Present <St fvture ad- 
vances — Separate accounts.] — H. entered 
into an agreement with the bank, by 
which it was agreed that he would, upon 
the bank requiring collateral security 
for the due payment of any moneys for 
the time being due to the bank In respect 
of the discount of bills of exchange 8c 
promissory notes, overdrafts, or ad- 
vances, or otherwise upon the working 
of the account, execute a mtge. to the 
bank of lands to secure payment by 
him on demand of such moneys 6c 
interest. The circumstances showed 
that the agreement was intended as a 


security for an existing debt, aj? well as 
for future advances : — Held : the words 
of tl»e agreement were sufficient to 
enable effect to be given to tills inten- 
tion. 

There being several separate accounts 
between the parties, but the separation 
having been made at tlio Instance of the 
bank, & for the convenience of book- 
keeping only : — Held : those separate 
accounts formed in law but one account, 
to tile whole of which the agreement 
applied. — Horton v. Bank of New 
Zealand (1889), 7 N. Z. L. R. 582.— 
N.Z. 

868 i. Land charged to secure floating 
balance due on overdrawn acconnl.] — K., 
working on nu overdraft allowed to him 
by a bank on the security of certain i»ro- 
perties of which the bank hold the tb^eu- 
meuts of title, seeing an opportunity of 
borrowing from othora portion of the 
amount at a lower rate of interest, 
provided tliat certa-in conditional pur- 
chases were converted into freeholds, 
wrote to the bank, undertaking to give 
it full security wlien called upon over 
certain lands in the event of the bank 
paying the money necessary to make 
certain conditional purchases freehold, 
if the proposed loan should fall through, 
& ho further imdortook to give the bank 
security over certain lands “ for the 
balance, which will bo due then to the 
bank if the loan is completed.” The 
loan was comidotod & the amount paid 
into the bank, thereby reducing the 
overdraft from £36,000 to £9,000. The 
account was subsequently operated on 
as before up t-o the date of the sequestra- 
tion of tho estate of K. The account 
was always overdrawn, but tho pay- 
ments in since tho loan was completed 
amounU^d to more than £9,000 : — Held : 
the words ” balance which will be due ” 
meant the ” floating balance which will 
bo due from time to time,” & the bank 
was entitled to a charge on the lands for 
tho amount of the debt duo at tho date 
of tlie sequestration. — Re King, Ex p. 
Austoalian Joint Stock Bank, Ltd. 
(Official Assignee) (1896), 16 N. S. W. 
B. 86.— AUS. 

a. Assignments of debts due — Title 
to drafts drawn against goods consigned — 
Claim for price of goo^.] — The A. Co. 
shipped goods to a Toronto house. 
Drafts were drawn for the price of such 
goods & discounted bv the M. Bank. 
As security for those advances, not only 
the title to the drafts was tmnsforred 
to tho bank, but also the claim against 
the Toronto house for the price of tho 
goods shipped, & whose value the drafts 
represented : — Held : tho above trans- 
actions were valid Sc within tho legal 


powers of the bank. — Meiiciiants Bank 
OF Canada v. Darveau fh-qualit6 
(1898), Q. R. 15 S. C. 325.— CAN. 

b. Suhseguent assignment for 

benefit of creditors — Hank acting tmnd 
fide.] — Bl.mado a general assignment of 
all moneys due to him to dofts. as 
security for an advance, 8c. Bubsoquontly 
made a specific assignment of all 
moneys due to liim by a sciiool district. 
Later, being still indebted to tho bank 
in largo sums, he conveyed to tlie bank 
a house & lot. A furtlier speclflo 
assignment of a debt due by a town to 
B. was given at a later date, & within 
sixty days of such assignment B. made 
an assignment for the benefit of Ids 
creditors. Advances wore made on the 
security of all assignmonts to the bank 
except that lost mentioned : — Held : 
(1) the various assignments were valid, 
8c.. oven if the advances upon such 
security wore not authorised, B. could 
not. having received good consideration, 
assail tlie pledge ; (2) all the assign- 

ments save tho last were valid ; (3) as 
no advance had been made on the 
security of the last assignment, tlie 
assignment was void. — Norton v. 
Canadian Bank of Commerce (1908), 

1 Sask. L. R. 448 ; 8 W. L. R. 910 ; 
9 W. L. R. 331.— CAN. 

c. Assignment, of book debts — No 
notice of claim of third party — Rights of 
bank.] — A mtge. to a co. covered tho 
stock in trade, fixtures, & all book debts. 
Tho assignment of tho debts was not 
notified as required by ,Tud. Act, s. 58 
(5). Tho mtgor. later asslgiiod the book 
debts to a bank as colla^ral scjcurity 
for the advance ; — Held : the bank had 
taken their assignment without notice 
of tho oo.’s claim &, having collected the 
debts, wore entitled to retain the pro- 
ceeds. — Thomas, Ltd. v. Standard 
Bank, Standard Bank v. 

Ltd. (1910), 16 O. W. R. 

(). W. N. 379 ; ojflrd., 1 O. W. 

CAN. 

d. Subsequent assignment to db 

collection by creditor — Notice — Right of 
banfc to recover.}— T.t a trader, being 
indebted to pltfs., in Aug., 1907* 
executed to them as security an assign- 
ment of his bills receivable & book debts. 
It was arranged between pltfs. & T., 
that he shoiitd continue to carry on 
businoss 8c collect all moneys & deposit 
them with pltfs. in a current account, 
against which he was permitted to draw 
cheques &; make payments to hla various 
creditors as he saw fit, pltfs. to be 
furnished with a monthly statement 
showing the details of his aooounts 
receivable ; & these wore tumlshed by 


Thomas, 
188 : 1 
N. 548.— 
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gave a fresh power to X. Y. by which, after re- 
ferring to the former power & reciting that he had 
been in England for a short time was returning 
abroad, he appointed X. & Y. his attorneys, giving 
them power to borrow money for him with or with- 
out giving security. During his second absence, & 
without his knowledge, X. & Y., who themselves 
had an overdrawn account with the bankers, bor- 
rowed from them further moneys, alleging that it 
was to enable them to make payments for pltf., & 
under the second power of attorney they charged 
pltf/s property as a security for the loan, applying 
the borrowed money in reduction of their own debt 
to the bank. Upon this occasion the second power 
was produced to the solr. of the bank, but he was 
unacquainted with the former transactions, &> 
neither the bankers nor any of their clerks were 
aware that pltf. had been in England : — Held : in 
order to make out that the bank were so put upon 
in<iuiry as to validate the transactions, pltfs. must 
show that the recitals in the second power were seen 
by some agent of theirs, who knew of the previous 
transactions, & would by those recitals have been 
rendered suspicious of the good faith of X. & Y., & 
there having been no such notice or knowledge on 
the part of the bank, wilful blindne.ss could not be 
imputed to them, & the last-mentioned charge was 
valid. — Danby v, Coutts Ac Co. (1885), 29 Oh. D. 
500 ; 54 L. ,T. Ch. 577 ; 52 L. T. 401 ; 33 W. R. 
659; IT. L. R. 313. 

870. Charge on partnership account — Advances to 
third party — Title to balance.] — ^A. Ac B., a firm of 
merchants, had an account at a bank. A. agreed 
that if the bank w'ould advance C. a sum of money 
he ivould not draw his account under the amount of 
the advance until it was paid. A. Ac B. brought an 
action against the bank for the balance of account : 
— Held : they could not recover. — ^B rownkigg, 
Millek Ac Brown v. Rae (1850), 5 Exch. 489 ; 15 
L. T. O. 8. 233 ; 155 E. R. 214. 

871. Equitable assignment of partnership share — 
Enforcement of security.] — L., «a retiring partner of 
the firm of B. Ac Co., applied to pltfs., bankers, for a 
loan of £20,000 on the security of his share in the 
partnership, Ac informed them by letter that the 
amount of his share miglit be taken at about 
£25,000, Ac that he was informed by B., his former 
part^ner, 1 hat part of the balance at credit with C. Ac 
Co., of which li. was a membf*r, on account of B. Ac 


Co., would be appropriated towards payment 
thereof, Ac that he would authorise B. to pay the 
amount to pltfs., Ac ho thereby bound himself to 
give pltfs. a full At perfect lien thereon. Afterwards 
B. wrote to pltfs., through L., stating that they had 
instructed 0. Ac Co. to transfer to them £6,000, the 
surplus partnership assets of B. & Co., in their 
hands, Ac engaging to pay the remaining balance of 
L.’s capital. L. sent to pltfs. a promissory note 
payable to the order of C. Ac Co., with the letter of 
B., as a collateral security, Ac the £20,000 was ad- 
vanced. The firm of C. & Co. became insolvent & 
the promissory note when due was presented Ac dis- 
honoured. Pltfs. filed a bill against the surviving 
members of the firm of B. Ac Co., & the represented 
tivos of a deceased partner, who claimed to be 
eJlowed to deduct the £5,000 in the hands of 0. Ac 
Co., referred to in the letter : — Held : pltfs. were 
equitable assignees of L.*s share, Ac were entitled to 
recover the whole amount without deducting the 
£5,000 alleged to be in the hands of 0. Ac Co. — Glyn 
V. Hood (1860), 1 De G . F. Ac J. 334 ; 29 L. J. Ch. 24 ; 
1 Jj. T. 353 ; 6 Jur. N. S. 153 ; 8 W. R. 248 ; 45 
E. R. 388, L. JJ. 

872. Charge on administration deposits — Over- 
draft of administratrix — Letter of Instruction — 
Lien of bank.] — A., the administratrix of her de- 
ceavsed husband, who had died intestate, Ac entitled 
to dower as to his real estate, Ac to a third of his per- 
sonal estate, being about to contract a second 
marriage, execuiod with her intended husband a 
settlement whereby she settled the estate she was so 
possessed of & entitled to io her solo & separate use, 
with power of appointment by deed or will, & with 
his consent gave a letter instructing her bankers to 
keep separate accounts, Ac to consider any private 
overdraft by her on her own account secured by the 
administrative deposits in their hands. At this 
time two sums of £6,000 Ac £8,000 were in deposit 
on such account, & subsequently various other sums 
were, from time to time, paid in by her to the same 
account, Ac placed at interest with the bank, who 
allowed her to overdraw her private account on the 
strengtii of the arrangement so made. By her will 
she executed the power of appointment reserved to 
iier by t he settlement, Ac having at the time of her 
death overdrawn her private account to a consider- 
able amount, the bankers claimed, as against the 
parties interested under the will, to retain the sums 


T. from time to time. Pltfs, did not 
notify any of T.’s debtors, neither did 
they do anything: towards perfecting 
the assignment other tlian t-o receive 
the monthly statements. At the time 
of such osBigrnment T. owed a largo sum 
to defts., wholesale dealers, who were 
not aware of the asslgniment. Subse- 
quently pltfs. tnok a further assigmnient 
from T., Identical in terms with the first. 
About that time defts. pressed T. for 
payment, & T, agrreed to pay them all 
the moneys collected by him from his 
customers. Pursuant to such arrange- 
ment, certain moneys & promissory 
notes were received by defts., which 
pltfs. claimed under their assignment : — 
Held : no duty was thrown upon pltfs. 
to notify the general creditors of the 
assigmment, so as to create an estoppel. 
— Bank op British North America v. 
Wood (1910), 14 W. L. R. 34.— CAN. 

e. AesignmerU of interest in contract 
— Bank of Upper Canada.] — P. having 
agreed to build cars for the G. Ry. Co., 
it was stipulated In the contract that 
the payments were to be made to the 
satisfaction of the U. Bank, who were 
to act as receivers. The bank & the 
railway co. entered into on agreement, 
reciting the contract, & that the bank 
liad made large advances on account of 
it, 6c had agreed to advance the neces- 
sary sum to complete it & acquire the 
title to the oars. The oo. then assigned 
all their Interest in the agreement 6c 


cars to the bank, 6c the hank leased 
them hock to the co. for t.hree years at 
a rent named, with a proviso that, on 
payment of their debt to tlie hank, t.lie 
cars should revert to the oo. After tliis 
P. recolve<i moneys from the bank on 
account of the contract : — Held : the 
bank wore not precluded by their 
charter from so acting. — B ank op 
Upper Canada v. Kipladt (1861), 21 
U. O. R. CAN. 

f. Assignment of dkoses in action — 
Money arising ont of cmitract — Rights of 
bank.] — A firm of contractors agrreed 
with S. that, if he would indorse their 
notes to the M. Bank to the amount of 
$10,000, they would give an asslgniment 
to the bank of all moneys to be payable 
to them from a railway co. on contracts 
made Ac to be made by them with the 
CO. They also a^ed with the bank 
that, in considorauou of an advance to 
them of the money upon their notes 
indorsed by S., they would ossigm to the 
bank the money, & gave to M., the bank 
manager, a power of attorney autho- 
rising him to collect from the railway co. 
the moneys. S. Indorsed the notes, 8c 
the moneys wore advanced : — Held : 
(1) the transaction amounted to an 
equitable assigmment to the bank of the 
moneys in question ; (2) money arising 
out of future contracts could bo 
assigned ; (.3) it was within the powers 
of incorporated banks to make advances 
upon the security of any choses in 


action, except in so far as Banking Act 
expressly excluded such transactions. — 
Molson’s Bank v. Causcadkn (1892), 
8 Man. L. R. 451.— CAN. 

g. Notice of subsequent 

assfynment to third party.] — Fraser v. 
Imperial Bank op Canada (1912), 47 
S. C. H. .315 ; 23 W. L. R. 445 ; 10 
D. h. R. 232 : 3 W. W. K. 649.— CAN. 

h. Agreement by company to assign 
debenture obtained from third party — in- 
sotvency of company before assignment — 
Rights of bank.] — A oo., which was in- 
debted to a bank, entered into an ar- 
rangement with the liank whereby it was 
agreed that, on the bank surrendering 
certain movaijles belonging to the co. 
which thq bank held in security, the co. 
should obtain from J., who was indebted 
to them, a debenture over his assets, 8c 
should assign tl»o debenture to the bank 
in lieu of the surrendered security. The 
movables were surrendorod & the de- 
benture was obt-ained from J., but before 
i t had been assigrned to the bank the oo. 
went Into liquidation : — Held : the oo. 
did not hold the debenture for the bank, 
but had. at most, come under a contrac- 
tual obligation to assign it, & they were 
the parties beneficially interested in it at 
the date of the liquidation. — Bank of 
Scotland t>. Hutchison, Main & Oo., 
Ltd. (Liquidators), [1913] S. C. 256. — 
SCOT. 
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80 paid into their hands on account of the adminis- 
trative account, & especially the sums of £6,000 & 
£8,000 so deposited with them in payment of the 
sums due to them on account of the overdrafts 
made by her on her private accoimt, & brought a 
suit to enforce such lien : — Held : whether or not 
the bankers had notice of the settlement (which 
fact was \incert/ain), the letter of instruction to them 
by A. was a valid execution of the right reserved 
by her, as regarded the two sums of £6,000 & £8,000 
then in t heir hands, & in the absence of fraud gave 
the bankers a lien on those sums for any future over- 
draft that might be made in accordance wdth the 
terms of such letter. — L ondon Charterkd Bank 
OF Australia v. Lempbiere (1873), L. B. 4 P. C. 
672 ; 9 Moo. P. G. C. N. S. 426 ; 42 L. J. P. 0. 40 ; 
29L.T. 186; 21W.R. 513; 17 E. R,. 574, P. 0. 

Annoiafiorut : — Reid. National Dank of Anstralasia v. Unit-ed 
Hand-In-Hand & Hand of Hope Ck>. (1879), 4 App. CaB. 
391. P. C. Mentd. Adamson v. Hammond (1873), L. R. 3 
V. & D. 141 Wainford v. Heyl (1875). L. H. 20 Eq. 321 ; 
Outran! v. Hyde (1875). 24 W. R. 258; Mayd t?. j^cld 
(1878), 3 Ch. D. 587 ; Tie GriHScll, A’rr p. Jones (1879), 12 
Ch. D. 484, C. A. ; Re Harvey’s EstaU'. Godfrey v. Harbon 
(1879), 13 Ch. D. 216 ; Pike v. FJtzffibbon, Martin v. 
Fitzpribbon (1881). 17 CTi. D. 454, C. A.: Paul v. Paul 
(1882), 51 L. J. Ch. 839, C. A. ; Rc Hastinprs, Hallett v. 
HastinKS (1887), 35 Ch. I). 94, C. A. ; Re Roller, Roper v. 
Doncast-er (1888), 39 Ch. D. 482 ; Rc Wheeler’s Scttlmt. 
Trusts, iiriprpTB v. Ryan, [18991 2 Ch. 717. 

873. Assignment of partnership moneys in hands 
of bank — Debt of individual partner — Rights of 
bank.] — By a registered deed one of resps. was 
declared to be liable in the books of applt. bank in 
a sum of money, & the firm of which he was a mem- 
ber were indebted in another sum, & he, “ as to his 
indebtedness,” & the fii’m, “ as to their indebted- 
ness,” assigned certain moneys in the hands of the 
bank : — Held : there being no surplus to distribut e, 
the bank wore entitled to repay themselves the debt 
of the individual partner without ascertaining the 
value of his share in the partnership. — National 
Bank of Australasia v, Falkingham & Sons, 
[1902] A. C. 685 ; 71 L. J. P. C. 105 ; 87 L. T. 00 ; 
18 T. L. R. 737, P. C. 

874. Deposit of policy on cargo — Enforcement of 
security — Lien.] — ^An account was opened with a 
bank on the agreement that the customer might 
overdraw to a stated amount, but that if he over- 
drew beyond he should find security. Tlie account 
was overdrawn beyond the agreed amount, <fe the 
bank required security, whereupon the customer 
wroici a letter to the manager, stating that the 
arrival of a particular ship would put him in funds 
to enable him to adjust the account-, & he enclosed 
a policy on the cargo of that ship for £5,000 in- 
dorsed payable to the manager in case of l<!ss. The 
bank filed a bill for the purpose of having the bills 
of lading of the ship delivered up, & to liave their 
lien or charge realised by a sale of the cargo, 
Defts. demurred to the bill for want of equity ; — 
Held : there was not such a specific appropriation 
of the cargo as gave tlic bank a lien on it in pre- 
ference tD the other creditors of the customer, for to 
create a lien on property there must be a clear 
agreement for the specific appropriation of it. — 
Jones v, Starkey (1852), 19 L. T. O. S. 281 ; 16 
Jut. 510. 

875. Wrongful pledge of remittances due — ^Notice 
to pledgee bank — Specific appropriation.] — Pltf. 


was in the habit of consigning goods for sale to 
T. & Co., a foreign firm, with instructions to remit 
the proceeds to S. & Co., the agents of T. & Co. in 
Scotland. S. &> Co. agreed (with the privity of 
T. & Co.) to make advances to pltf. against the 
consignments & that “ the proceeds of s^es above 
the advances ” should go to the liquidation of an 
old claim of S. & Co. against pltf. S. & Co. made 
advances against shipments Dy drawing bills on 
Itf. which he accepted. S. & Co. discounted these 
ills & remitted the proceeds to pltf. Afterwards 
S. & Co., being in want of money, directed T. & Go- 
to remit, not to themselves, but to a firm of 
bankers (having a common partner with them- 
selves), as a security for advances made by the 
bankers to S. & Co. S. & Co. stopped payment, & 
pltf. & the holder of the bills inmiediately claimed 
the remittances held by the bankers as applicable 
to meet pltf.^s acceptances: — Held: (1) the 
bankers had notice of the arrangement between 
pltf. & S. & Co., through the fact of the common 
partner ; (2) the remittances in their hands were 
appi’opriated in equity, first to the payment of 
pitf.’s acceptances, & subject thereto to the dis- 
charge of the old claim. — Steele v, Stuart (1866), 
L. K. 2 Eq. 84 ; 14 L. T. 020. 

876. Mortgage of remittances due — Approved re- 
mittances for acceptances — Continuing security — 
Contingent liability.] — ^A. arranged with a banking 
co. that all his accej)tances should be made payable 
at the bank, he providing the bank with approved 
remittances prior to the Vnaturity of such accept- 
ances. A. then handed to the bank certain bills 
drawn by him on & accepted by a third parly. 
Before the bills arrived at maturity A. mtgetl. to 
the bank all remittances in cash, bills, or produce 
then on their way to him from Barbadoos, & it was 
agreed that such remittances should be h(‘ld by 
the bank as a security to it as long as any debt 
should be due or growing due from A. to the bank 
under the exist ing or any fut ure arrangement. The 
bills were dishonoured :■ — Held : the contingent 
liability of A, in respect of the bills was a debt 
growing due within the security. — Merchants 
Bank of London v. Maud (1871), 19 W. R. 657, 
L.C. 

877. Assignment of lien & purchase-money due 
on sale of premises — Right to hold securities.] — 

The L. Bank & 8. P. & Co,, bankers, respectively 
advanced £60,000 & £40,000 to E. Dock Co. The 
loans were ultra vires of the dock co.’s powers, 
but the money was applied in payment of the dock 
co.’s just debts, & ultimately the banks recovered 
judgment for the amounts. Before judgment re- 
covered the dock co. assigned to the bankers the 
purchase-money due on a sale of part of its pre- 
mises & the benefit, of a lien for payment thereof, 
& also deposited title deeds in respect of the in- 
debtedness : — Held : the banks were entitled to 
hold the securities. — He East &; West India 
Dock Co. (1891), 7 T L. 11. 623. 

Lien on securities for advances, see Nos. 889 et 
seq,, post. 


Sub-sect. 8. — Miscellaneous. 
See cases, infra. 


PART II. SECT. 21, SUB-SECT. 8. 

k. Taking aecuritiea for ftUure ad- 
vances — Must be pleaded dt proved.] — An 
infringment of Banking Act, e.g., taking 
security for future advanc>0B, though a 
matter affecting public policy, will not 
support a contestation of the bank's 
claim, imleBS pleaded & legally proved. — 


McCaffrey & Banque du Pkctple v. 
Letourneux (1894), Q. R. 5 S. C. 135. — 

CAN. 

1. Money received on oottateral securities 
— Bank*s duty to aceourU.] — Union Bank 
V. Elliott (1902), 22 C. L. T. Ooc, N. 
331 ; 14 Man. L. R. 187.— CAN. 


m. R4sali8ation of coUatercU security — 
Negligence of bank — Fiduciary relation- 
ship .] — Barbette v. Canadian Bank 
OF Commerce & Syndioat Lyonnais du 
Klondike (1908), 7 W. L. R. 669 ; 8 
W. L. R. 927.— CAN. 
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Sect. 22.— THE BANKER'S LIEN AND SET.^FF 

OR COUNTERCLAIM. 

Sub-sect. 1. — Lien. 

A, In General. 

878. General lien — Securities deposited — Part of 
law merchant. ] — Bankers have a general lien on all 
securities deposited with them as bankers by a 
customer, unless there be an express contract or 
circumstances that show an implied contract in- 
consistent with lien. The general lien of bankei‘s is 
part of the law merchant to be judicial^ noticed. — 
Bbandao V. Barnett (1840), 3 C. B. .513 ; 12 
Cl. & Fin. 787 ; 7 L. T. O. 8. 525 ; 13« E. K. 207, 
H. L. ; revsg. 8. C. sub nom. Barnett v. Brandao 
(1843), 0 Man. Sa G. 030, TCx. Ch. ; resig. 
Brandao v. Barnett (1840), 1 Man. & G. 308. 

AnnoUtiions : — Consd. Jones v. Popporcome (1858), John. 
4H0 ; Book V. Gorrissen (18(i0), 2 Do G. F. & J. 434, L.O. 
Distd. Frith v. P\»rbo8 (18fi2), 31 L. J. Ch. 793. Consd. 
Wylde V. Radford (1803), 33 L. J. Ch. 51. Distd. Leese v, 
Martin (1873), 43 L. J. Ch. 193. Apprvd. Misa v. Currio 
(1870), i App. Cas. 654, H. L. Folld. London Chartered 
Bank of Australian. White (1879), 4 App. Cas. 413, P. C. 
Refd. Smart v. Sandars (1816), 3 C. B. 380 ; Bank of 
Australasia v. Breillat (1847), 0 Moo. P. G. G. 152, P. C. ; 
Foley n. Hill (1848), 2 H. L. Cas. 28, H. L. : Gibson v. Small 
(1853), 1 C L. U. 303, H. L. ; Hare n. Henty ( 1 80 J ). 1 0 C. B. 
N. S. 05 ; Thayer v. Lister ( 1 801 \ 30 L. J. Ch. 427 ; Jelfryes 
V. Apra & Masterman’s Bank (1800). L. R. 2 Eq. 074 ; Webb 
V. Whlimcy (1808), 18 L. T. 523; Goodwin v. Kobart-s 
(1875), L. K. 10 Exch. 337, Ex. Ch. ; Stumore v. Camp- 
bell, 11892) 1 Q. B 314, C. A. ; Beehuanaland Exploration 
Co. V. London Trading Bank, [18981 2 Q. B. 058 ; Re 
London & Globe Finance Corpn., [1902] 2 Clh. 410 ; Bid- 
del V. E. Clemens. Horst Co.. {19111 1 K. B. 934. C. A. : 
Hope V. Gleiidinning, [1911], A. C. 419, H. L. Mentd. 
Ireland n. Armstrong & Armstrong (1843), 1 L. T. O. S. 
12, N. P. ; Cooper v. Shepherd (1840), 7 L, T. (). S. 282 ; 
Keynell v. Lewis, Wyld u. Hopkins (1840), 4 Ry. & Can. 
Cas. 351 ; Brinsmead v. Harrison (1871), L. R. 0 C. P. 
584 ; Crouch n. Credit Foncier of England (1873), L. R. 8 
Q. B. 374. 

879. Negotiable securities with banker for any 
purpose — Banker discounting or accepting bills for 
customer.] — Semhle : a banker wlio ha.s discounted 
bills for a cus<>omor, or accepted bills for liis«accom- 
modation, has, while such bills remain unpaid, a 
lien on any negotiable securities of that customer, 


which may come to his hands, for any purpose, &; 
may put same in suit. — ^Bolland v. Bygrave 
(1826). By. & M. 271, N.P. 

Annotaiiana : — Consd. Jones v. Peppercome (1858), 28 
L. J. Ch. 158. Distd. Bower v. Foreign & Colonial Gas Co. 
(1874), 22 W. R. 740. Bold. Barnett v, Brandao (1843), 
G Man. & O. 630, Ex. Oh. Mentd. Burdon v, Benton 
(1847), 9 Q. B. 843. 

880. Conveyance of land — Whether “ secu- 

rity within custom.] — Semhle : a conveyance of 
land is not a “ security ” within the custom which 
gives to bankers a general lien on securities de- 
posited by thi‘ir customers. — W ylde v . Kadfobd 
(18(52), 3.2 L. J. Ch. 61 ; 9 L. T. 471 ; 9 Jur. N. S. 
1169 ; 12 W. K. 38. 

Annotations : — Folld. Re Howes, Strathmore v. Vane (1880), 
33 Oh. D. 580. Ezpld. Re London & Globe nuance Corpn. 
(19021 2 Ch. 416. 

S81. Lease left with bank — ^After refusal to 

make advances.] — A banker has no lien on muni- 
ments casually left in his shop after ho has refused 
to advance money on them as a security. 

D. applied to dofls., bankers, r(»c[ nesting them 
to advance him money on t-hc security of a lease, 
which they declined to do. D, left the lease with 
defts. without making any declaration of the pur- 
pose for which same was so h^ft, & the lease re- 
maini^d in the possession of defts., loose un- 
inclosod in any cover, for some months ; — Held : 
the bankers had no lien on the lease. — L ucas v. 
Dorrien (1817), 1 Moore, C. P. 29 ; 7 Taunt. 278 ; 
129 E. R. 112. 

Annotations : — ^Refd. Barnett r. Brandao (1843), 6 Man. 8c G. 
630, Ex. Ch. Mentd. Lackington r. Atherton (1844), 7 
Man. & G. 360 ; Farina v. Home (1846), 8 L. T. O. S. 277 ; 
Kingsford v. Merry (1856), 26 L. J. Ex. 83, Ex. Ch. 

882. Discounting bills for customer — Lien on cus- 
tomer’s cash balance during currency of bills.] — A 

banker who iias discounted bills for a customer can 
have no implied lien on that customer’s cash 
balance during the currency of the bills. Semhle: 
a custom to have such a lien might be good. — 
Bower v . Foreign & Colonial Gas Co., Ltd., 
Metropolitan Bank, Garnishees (1874), 22 
W. K. 740. 


PART II. SECT. 22. SUB-SECT. 1.— A. 

878 i. Oeneral lien — UccnrUies de- 
posited.] — A bank has a lien on all 
moneys, funds, & securities deposited 
for the general balance of a customer’s 
ocoxiimt. — Re Williams (1902), 24 
C. L. T. Oco. N. 91 ; 7 O. L. R. 156 ; 
1 O. W. R. 534 ; 2 O. W. R. 47 ; 3 
O. W. R. 251.— CAN. 

878 il. -.] — ^A banker has a 

general lien upon all securities in Ids 
hands belonging to any customer of the 
bank wldch have boon lodged with him 
as security, 8c that lion extends to any 
general b^ance that may bo due, unless 
there Is evidence to show that the 
security was received imder special 
circumstances tJiat took it out of the 
gonoral rule. — Re Williams (1869), I. R. 
3 Eq. 346.— IR. 

n. Money on deposit.] — The 

bank sued B. for an overdraft & interest. 
Deft, counterclaimed In respect of 
money of Ids, which the bank hod held 
on deposit receipt, & appropriated in 
satisfaction of statute-barred bills & 
interest. The bank pleaded lien & the 
usage of bankers as defence to the 
oountorclaim : — Held : a good defence. 
— Nati nal Bank v. Broderick 
(1891), 31 I. L. T. 65, n.— IR. 

879 1. Negotiable securities uHih 

hanker for any purpose — Exclusion by 
aqreerMrd.] — ^A bank has a right to retain 
all negotiable instruments belonging to 
a customer & in its possession, for the 
purpose of securing a debtor balance 
on genera] account, but this right may 
bo excluded by agreement, express or 
implied. 

Bonds were deposited from time to 


time with a bank by a customer, the 
receipts by the termer bearing that they 
wore held “ for safe keeping on your 
aex^ount & subject to your order *’ : — 
Held : the terms of the receipts did not 
instruct any special agreement of parties 
such OR would exclude the rlglit of 
retention which the custody of the bonds 
gave to the bank, especially when 
supported os it was by the actings of 
parties, — Robertson’s Trustee v. 
Royal Bank of Scotland (1890) 18 
R. Ca. of Sess.) 12.— SCOT. 

o. Bankruptcu of customer — 

No notice to bank.] — ^The suit of a bank 
to be put into possession of goods, upon 
which it claims a lion, cannot be resisted 
on the ground that such lien was 
obtained by fraudulent practices, to the 
detriment of other creditors of the co. 
which ceded such lien to tho bank, unless 
proof is made of the bkpey. of such co. 
& that tho bank was aware of it. — 
Valentine v. Bank op B. N. A. (1915). 
Q. R. 25 K. B. 47.— CAN. 

p, jTor immatured bill.] — A 

bank has no right to appropriate a credit 
balance of a customer’s account in pav- 
ment of the customer’s immatured bill 
in favour of tho bank. — McCrrady Co. 
V. Alberta Clothing Co. (1910), 3 
Alta. L. R. 67 ; 13 W. L. R. 680.— CAN. 

882 i. Discounting biU — Secured by cus- 
tomer — Lien on deposit for overdue bill 
db interest — Statute of Limitaiums .] — 
A., having money on deposit at a bank, 
went security for C. & D. on a blU of 
exchange, whioh was discounted by 
the bank, but not met on maturity. 
Thirteen years afterwards, when A. 
came to withdraw his deposit, the 


amount of tho hill & thirteen years* 
interest were deducted by tho bank ; — 
Held : the bank had a lien on tho deposit 
money for tho amount of the over- 
due bill & interest, & wore entitled to 
deduct same, notwithstanding tho bill 
was barred by Stat. Limitations. — 
M’Donagh V. National Bank (1896), 
31 I. L. T. 64.— IR. 

882 ii, Drawn by trader on con- 

signee of goods — Lien on goods or proceeds, 1 
— ^A bank discounted bills drawn by a 
trader on his oonRtgueo, who refused to 
accept them. The consignod goods 
wore subsequently sold : — Held : the 
bank had not a lion on the goods, nor a 
claim on the proceeds of their sale. — 
Re M’Kean (1862), 8 Ir. Jur. 16. — IR. 

a. Refusal to discount bill — No right to 
retain.] — A bill of exchange was trans- 
mitted, indorsed, to a bank for iliscount. 
Tho bank declined to discount it, but 
did not return the bill : — Held : they 
could not retain It in .security of any 
claims for which they could not specially 
instruct that it was agreed to be allowed 
te be so. — Borthwick v. Bremnkr 
(1833), 12 Sh. (Ct. of Sess.) 121.— 
SCOT. 

b. Broker remitting clients* securities 
for discount — Notice to bank — No right 
to retain ctgainst broker*. indebtedness .] — 
A bill broker at IJverpool transmitted 
a bill accepted by a party at Gla^^w 
to a bank at Glasgow in the following 
letter : — The enclosed has been sent 
me from Huddorsfleld, to send to 
Glasgow for discount, 8c if you can do 
it for moderate terms, it will oblige. I 
have not indori'od it, but I will 
guarantee my liability the same as if 
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Sect. 22. — The banker's lien and set-off or counter- 
clai m: Sub-sect, 1^ A, d: B.'} 

888 ^ Lien or set-off — Cash received for customer — 
Charge In favour of third party.] — Where cash is 
received by a banker for his customer which is sub- 
ject to a charge in favour of a third party, in the 
absence of notice to the banker of such charge at 
the time of the receipt of the money, he may retain 
it by way of lien or set-off in satisfaction of an over- 
draft. 

In 1808, K., an officer in the army, mtged. to R., 
to secure £5,000, all moneys which should be 
realised by sale of his commission. In Dec., 1877, 

K. obtained leave to retire from the army, & his 
commission was valued at £3,000, which on Dec. 0, 
1877, was paid by the Paymaster- General to C. & 
Co., the army agents of the regiment, & was carried 
to the deposit account kept by C. & Co. with the 
Army Purchase Comrs., there to remain till K.’s 
retirement was gazetted. K. kept an account 
current with C. & Co. as his bankers, which was 
overdrawn to the amount of £047. K.’s retirement 
was gazetted on the evening of Dec. 18, & as soon as 
C. & Co.’s office opened on the 10th, R. gave them 
notice of his security. R. having claimed payment 
of the £3,000, C. <Sc Co. claimed to retain out oi it the 
£047. On appeal : — Held : (1) as soon as K.’s re- 
tirement was gazetted the £.3,000 became money 
had & received by C. & Co. for his use, & for which 
he could have brought an action at law, & they had 
a right to set off the balance due to them against 
this demand; (2) this setr off was equally available 
against R., of whose security C. & Co. had no notice 
until after their right to set off had arisen, &, inde- 
pendently of any question of banker’s lien, C. & Co. 
were entitled to retain the £047. — Roxburoiie v. 
Cox (1881), 17 Ch. D. 520 ; 50 L. J. Ch. 772 ; 45 

L. T. 225 ; 30 W. R. 74, C. A. 

Annotations: — Mentd. Johnstone v. Cox (1881), 19 C/h. D. 

17, C. A. ; Webb v. Smith (1885), 30 Ch. I). 192. C. A. ; 

Itc Grcffson, WirisliBon r. Bolam (1887), 36 Ch. D. 223 ; 

Re Dallas, [1904] 2 Ch. 385. C. A. 

884 . Securities deposited by broker as agent — 
Notice to bank of ownership — Overdraft on loan 
account.] — Pltf. sent to her broker a certiffcate of 
shai’e.s which she held, together with a transfer 
thereof executed by her in blank, to enable him to 
raise money with which to purchase for her other 
shares. She also signed a general letter of authority 
in his favour “ to borrow money upon ” her shares. 
The broker deposited the certificate,^ transfer, & 
letter with defts., who thus had notice that the 
shares did not belong to him. He carried the pur- 
chase of the other shares over, & borrowed from 
defts. the money which had become payable for 
differences, defts. opening a loan account with him. 
The purchase of the shares was never completed. 
Defts. allowed the broker largely to overdraw his 


fbocoimt, & the broker having been declared a 
defaulter on the Stock Exchange Sc afterwards ad- 
judicated bkpt., defts. claimed to retain the shares 
deposited with them as security in respect of the 
broker’s overdraft : — Held : the transaction be- 
tween defts. Sc the broker not being a deposit to se- 
cure a balance from time to time due on his account, 
the deposited authority being only “ to borrow 
money upon ” pltf.’s shares, the claim of defts. was 
not maintainaDle. — Cuthbeut v. Rob arts, Lub- 
bock & Co., [1909] 2 Ch. 226 ; 78 L. J. Ch. 529 ; 
100 L. T. 796 ; 26 T. L. R. 683 ; 63 Sol. Jo. 559, 
C. A. 

885. Overdraft by cestui que trust — ^Agreement to 

give lien on trust moneys — Bankruptcy of cestui que 
trust — Revocation of lien.] — ^A cestui que frusta en- 
titled to moneys payable out of a fund in the hands 
of trustees, was indebted to his bankers in a large 
amount, by which his account was overdrawn, & in 
consideration of not being pressed to reduce this 
amount, he agreed to give the bankers a lien on t he 
inoneys coming to him out of the trust fund. He 
thereupon addressed a note to one of the trustees, 
requesting Sc authorising the trustee to pay to the 
credit of the account of the cestui que tnist at the 
bank the moneys payable to him out of the trust 
fund. The trustee was apprised of the arrange- 
ment between the parties. The cestui que trust 
became bkpt. : — Held : the bank had a good lien, 
Sc the authority given by the note was not 
countermandable, — Re Blake, Ex p. Steward 
( 1843), 3 Mont. D. Sc De G. 265 ; 7 Jur. 116, Ct. 
of R. ^ 

Annotation: — ^Reld. Re Burris (1851), 18 L. T. O. S. 292. 

886. Balance due from bank on current account — 
Customer indebted on sum secured by mortgage of 
estates — Devise of all estate to pay debts.] — A tt^s- 
tator gave to a charity all such portions of his est atxj 
as were by law applicable for charitable purposes, 
& which had not already been given by his will, Sc 
declared that the portions of his estate includ(?d in 
that gift should be exonerated from the payment of 
his debts, et c., Sc legacic\s, with the payment whereof 
he exclusively charged his residuary estate th(Tein- 
after disjjosed of. Testator gave the residue of his 
real Sc personal estate in trust to pay debts, etc., in- 
cluding debts secured upon any of the devisecl es- 
tates & in exoneration of such estates. He died in- 
debted to his bankers in a sum secured by nitgc. of 
estates comprised in the will, Sc possessed of a 
smaller sum to his credit upon his current account : 
— Held : the balance on the current account 
was, for the purposes of the will, included in the 
charitable ^ft, notwitlistanding any lien of the 
bankers. — H alse v, Rumfobd (1878), 47 L. J. Oh. 
659. 

887. Deposit by company not entitled to commence 
business — Commissions due to bank.]~A co., which 


1 had put. my name to It '* : — Reid : the 
letter sufllciontly advised the bank that 
the bill was tranemltted t.o them by the 
broker as broker for behoof of the 
last indorser, & the bank were not 
entitled to retain the bill in Batlafactlou 
of a debt due to them by the broker. — 
Fakrar & Booth v. North British 
Bank (1850), 12 Dunl. (Ct. of Sobs.) 
1190.— SCOT. 

0 . Misappre^riation of hank funds 
by incoming paviners — jVo notice to 
original partners — Lien over partnership 
assfM .] — Three persons, occupying a 
fiduciary position towards a bank, 
became partners in a firm, agreeing to 
pay for their interest a sum of money 
in liquidation of creditors’ claims. 
They paid this sum out of the moneys 
of the bank wrongfully appropriated by 
them. Subsequently the firm was 
formed into a joint stock co.. Sc the 
assets of the poHnersldp were assigned 


to the co. The co. failed : — Held : the 
original partners were not affected with 
constructive notice of the means by 
which the incoming partners obtained 
the money brought In, &, no actual 
notice to them or to the co. being shown, 
the bank had no iien on the original 
assets. — Re Herb Piano Oo. (1890), 17 
A. B. 333.— CAN. 

d. Note attached to draft — Surrender 
of note conditional on payment of draft — 
Lien on note.] — A draft for |160 hod on 
its face, embodying the terms on which 
it was negotiated, & stamped by an 
official of the hank when It was 
negotiated, the words, “ Surrender docu- 
ments attached on payment of draft 
only.” The only document attached 
was a $250 note : — Reid : the bank had 
no general banker’s lien on the note. Sc 
was not entitled to collect from deft. Sc 
retain a sum which it had paid for costs 
in respect of other commercial paper 


given to it by tho customer, oven if 
there had been evidence that the 
customer was liable for those costs or 
had acknowledged or promised to pay 
them. — S terling Bank of Canada e. 
ZUBRB (1914), 32 O. L. R. 123 ; 7 

O. W. N. 189.— CAN. 

e. Payment on countermanded cheque 
— Lien on funds of drawer.] — A., liaving 
an account in the H. Bank at S., drew 
a cheque on the bank in favour of B., 
who indorsed & cashed it at a branch of 
the bank at L. On the day after pay- 
ment tho branch at S. received, before 
banking hours, both the cheque for- 
warded from L., & a written order from 
A. to stop payment of tho chooue : — 
Held : A., the drawer, was the prinolpal 
debtor. Sc the bank bad a lion upon A.’b 
funds at S. for the amount paid on the 
cheque. — Hibernian Banking Co. v . 
Maguirb (1892), 26 I. L. T. 669.— IR. 
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had invited the public to subscribe for shares, paid 
the mone^ received into a bank. The co. was 
alleged to he indebted to the bank for commissions. 
The co. never became entitled to commence busi- 
ness under Cos. Act, 1900 (c. 48), s. 6 (3) : — Held : 
the bank had no lien on any of the moneys deposited 
for the commissions alleged to be due to them. — 
New Druce-Portland Co., Ijtd. v. Blakiston 
(1908), 24 T. li. R. 583. 

888. Abandonment of lien — Waiver by conduct.] — 

A debenture for a tontine annuity was deposited by 
an intestate with liis bankers, one of whom received 
the dividends & placed them to the credit of testa- 
tor’s account. The intestate died in 1801, & the 
bankei’s became bkpt. in 1810. Notwithstanding 
this the same partner continued to receive the divi- 
dends, & pay tliem to the intestate’s widow, up to 
the period of his own death in 1822. Some time 
afterwar'ds the assignees of tiie bankers claimed a 
lien on tiic debenture for a debt duo from the in- 
testate to the banking house : — Held : after so long 
an abandonment of any claim of lien, the a.ssignees 
could not support such claim. — Re Noble, Hx p. 
Douglas (1833), 3 Deac. <fc Ch. 310, Ct. of K. 

li. On Securities for Advances, 

889. Contract inconsistent with lien — Secmities 
deposited to cover specific advances — Lien beyond 
amount of specific advances.]— V. kept an account 
with M. & Co. as bankers, & on Aug. 18, 1778, he 
borrowotl .£1,000 (having then £400 i?i the hands of 


the house), & gave a promissory note & deposited 
several bonds & other securities as a pledge for the 
repayment thereof. These securities were fre- 
quently changed by V., & as one was taken away, 
another of equal value was deposited in its room. 
In 1784, V. owing the above £1,000, & about £400 
on his banking account, M. ^ Co. acquired aji 
assignment of the securities & V., being an attor- 
ney, prepared a bond & deed poll for securing 
£1 ,000, altiiough £1,400 was then due. V. overdrew 
his account, after the execution thereof, & was at 
his death indebted to M. & Co. in the sum of £541 
over & above the £1 ,000 : — Held : V.’s extrix. 
might rcideem on payment of £1,000 & interest 
only. — Vanderzee v. Willis (1789), 3 Bro. C. 0. 
21 ; 29 E. R. 385, L.O. 

Annotations : — Consd. Adams v. Clayton (1801), 6 Ves. 226. 

Refd. Re Bentley, Rx p. Vere (1835), 4 Deac. & Ch. 295 ; 

Brandao v. Barnett (1840), 1 Man. & G. 908. Mentd. 

Jones V. Smith (1794), 2 Ves. 372. 

890. -.] — G. & Co., to secure a 

ermanent loan of £20,000 from their bankers, 
& Co., agreed to deposit their joint note for 
that amount, & as collateral security £10,000 in 
bills “ not to be moved,” & £10,000 in bills to be 
with G. & Co. during the day, & also to leave a 
standing balance on the account every night of 
£4,000. Accordingly, G. & Co. every evening 
delivered t-o V. & Co. bills of various amounts, but 
not less than £10,000 on any occasion, unless their 
cash balance exceeded £1,000 ; & every morning 
they received those bills back again from V. & Co., 
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889 i. Contract inconsistenl with lien — 
Securities depoaiteA to cover specific ad’ 
Vances — Liot, heyoiul amount of specific 
admru'e<*.\ — A stockbroker obloiuod 
throe loans from a bank, upon the 
flccurlty in each case of particular stocks 
or shares belouRritifi: to liis clients, which 
he pledged with the bank. In two cases 
the loans wore obtained by tbo broker 
for his clients, in the third case on his 
own account. In all caso.y the loans 
were made to the broker in his own 
name, no other name appeared in the 
bank books, the hank dealt through* 
out witli him alone, but it was the belief 
of the tiank oilicials that ho was acting 
for clients. The broker was seques- 
trated, in addition to the amount of the 
loans, being then indebted to the bank 
in a considerable overdraft on his 
current account : — Had ; the liank 
only ouUtlo'i to retain the securities for 
paymenii of the specific loans for which 
they hod been unpledged, & not entitled 
to hold them for payment of the over- 
draft on the broker’s current ewMJuunt, 
in respect that they had not been 
deposited os a general security for 
current advances. — National Bank v. 
Dickif/8 Truateb (1895), 32 Sc. L. R. 
662.— SCOT. 

889 ii. .1— Pltf. 

posited jewels with deft, bank to seoure 
certain debts. Afterwards ho paid the 
secured debts, & demanded the return 
of the jewels, being then otherwise 
indebted to the bank : — Held : pltf. not 
entitled to recover the jewels without 
discharging the other debts, unless he 
proved that defts. had agreed to give 
up t,heir general lion. — Kunhan Mayan 
V, Bank of Madras (1895), I. L. R. 
19 Mad. 234.— IND. 

889 lii, .1 — To secure 

advances made by a bank a co-operative 
dairy co. gave the bank a debenture 
charging all its assets, ife the co.’s over- 
draft was also gnarantood by deft. & 
others. A credit had boon established 
with the bank by the eo.’s Loudon 
brokers. The bank received the bills 
of lading for shipments, &, on re- 
ceipt of invoioos signed by the co., 
treated thorn as drafts by the co. on the 
brokers Sc discounted them : — Held : 
the bank having received a bill of lading 


for a special purpose, viz., to Becm*e an 
advance to be made to the co. \mder 
its lirokors’ credit, could not claim a 
general lien upon the bill of lading. — 
ButTCK V, Good, Go<jd v. Bruce (1917), 
N. Z. L. R. 515.-- -N. Z. 

f. Advances to company on guarantee 
of diredors — Agreement as to lien over 
calls — Payment of cads after uHnding up,] 
— The directors of a limited co., having 
resolved to make a call upon the share- 
holders to meet certain liabilities of the 
CO., applied to a bank for an advance,^ 
& the bank agreed to grant the advance 
upon the guarantee of certain of the 
directors “ with a lion over tl»e call to 
bo ma<le.” A call letter was issued 
making the call payable to the bank. 
No assignation or mtge. of the call was 
executed. Shortly thereafter a winding- 
up order was pronounced, & an official 
liquidator appointed. Sulisequent to 
the presentation of the petition certain 
sums wore paid into the bank in respect 
of the call : — Held : the bank had no 
lion over the sums so paid. — Millar 
(Property Investment Co. of Scot- 
land, Ltd. (Liquidators) ) v. National 
Bank of Scotland, Ltd. (1891), 28 
Sc. L. R. 884.— SCOT, 

g. Advances to partnership — Deposit 
of securities for specific loan- — Rigid to 
retain for whole balance due.] — A bank 
in 1881 agreed to allow to a firm credit 
on a casli account to the extent of 
£1 0,000. By the cash-credit bond, which 

j was exeouUHl by the firm, & by the 
individual partners, the bank were 
entitled at any time to place to the 
delilt of the cash account any sum or 
debt owing by the firm to them. On 
the death of one of the partners in 1884 
it was agreed that the credit siiould be 
restricted to £5,000. & In security A., 
one of the partners, deposited with the 
iiank securities of the value of £0,000. 
The firm was sequestrated on Aug. 31, 
1891, at which date the lialance duo to 
the bank on the cash -credit account 
was £4,884, & for bills dlscount-ed 
£3,200. A. was also sequestrated. 
In an action raised by the trustee in 
A. *8 sequestration against the bank for 
delivery of the securities deposited by 
A. on payment of the sum due on the 
cash -credit account alone : — Held : the 
bank wore entitled to hold the soourities 
against the whole sum due to them by 


the firm. — Muir (Alston’s Trustee) v. 
Royal Bank of Scotland (1893), 20 
R. (Ct. of ScBS.) 887.— SCOT. 

h. Deposit of warehouse receipts — 
Insolvency of customer — Unjust prefer- 
ence.] — A., a manufacturer, applied to 
C., a bank agent, for assistance, Sc 
proposed that he siiould warehouse his 
goods as manufactured, & pledge the 
receipts of the warehouseman to the 
liank for advances to bo made to liim. 
Sc advances were made, for which ro- 
ceipts were deposited with C. : — Held : 
(1) the bank entitled to hold their lien 
on such of tfio receipts as were so 
deposited more than thirty days before 
A.’s assignment in insolvency, but in 
respect of such of thorn as were deposited 
within the thirty days the bank could 
not claim any lion or priority ; (2) a 
promise to keep C. well supplied with 
collaterals was of too vague Sc general 
a character to entitle the bank to retain 
any lion • (3) an agreement that ad- 
vances should be made on goods manu- 
factured remaining unsold (without 
specifying any quantity), & C. should 
judge of the amount of the advance to 
be made, was not so vague or uncertain 
as to prevent the bunk obtaining 
security for advances. — Sitter v. Mer- 
rnANTS Bank (1876), 24 Gr. 365. — CAN. 

k. Deposit of niorfyayc — Return of 
mortgage or reduction of indebtedness — 
Effect.] — A intgee. deposited with his 
bank us collateral security a chattel 
mtge. in his favour. Some time after- 
wards, when the indebtedness had been 
very much reduced, the mtge. was 
handed back to the mtgoe. by the bank. 
There was no evidence as to the reason 
for this ’. --Ileld : the onus was on tho 
hank to prove their claim as lien -holders 
or equitable mtgoes., &, in the absence 
of evidence, tho pv .sumption was that 
the bank had relinquished their claim, 
& not that they had merely returned the 
mtge. to the infgt*e. to enable him to 
enforce it for the i>ank*8 benefit. — 
Dominion Bank v. Markham (C. C.) 
Oo., Ltd. (1914), 28 W. L. 11. 145.— 
CAN. 

l. Title deed lodged to cover overdraft 
— Lien as against customer's assignees 
in bankruptcy.] — ^An Indorsement on a 
title deed “ lodged to cover overdraft,’* 
Sc simed by the customer, gives a right 
of lien to the banker as against the 



288 


Bankbbs and Banking. 


Sect. 22. — The hanker^s lien and set-off or counter- 
claim: Sub-sect. 1, h 

which were either returned, or others of equal 
amount substituted every evening. On the Wt 
day of dealing between the parties G. & Co. in- 
formed V. & Co. that as they had drawn out the 
cash balance, which they ought to have left in 
their hands, they had given additional security to 
V. & Co. by lodging bills with them to a larger 
ammmt. The amount of the sum so overdrawn 
was iK3,000, & the amount of the bills then de- 
posited was £22,0(50, including a note of B. Ar Co. 
for £10,000, for which B. & Co. had only received a 
artial consideration from G. & Co. ; but V. & Co. 
ad no notice of such want of consideration attach- 
ing to this note. 

At the closing of the account between G. <fe Co. 
& V. &. Co. a balance was due to V. & Co. of 
£35,386, for which they held the deposit of the 
bills & not-e to the amount of £22,66(5 besides the 
note of G. & Co. for £20,000. G. & Go. stopped 
payments & B. & Co. became bkpt : — Held : 
(1) the securities were expressly deposited for a 
specific portion only of a general balance then due, 
& t-he inference that they were intended to secure 
the whole of the balance was excluded ; (2) the 
bankers having no lien for any sum beyond 
£23,000 & interest, the proceeds of the securities 
must be applied to the liquidation of that debt, & 
the bankers could not recover against the estate 
of B. & Co. (who were in the position of sureties) 
more than the balance left unsatisfied. — Re 
Bentley, Ex p. Vere (1835), 4 Deac. & Ch. 
295 ; 2 Mont. Sl A. 123 ; 4 L. J. Bey. 34, Ct. 
of R. 

891 , Change of ownership of securi- 

ties.] — M. & 1j., a partnership firm, had a joint; ac- 
count with a banking co., with whom M. had also a 
separate account. M. h avin g certain railway shares, 
which the bank knew to be his separate property, 
deposited them with the bank, accompanied with a 
written memorandum that they were to be held as a 
collateral security for a promissory note of his own 
wliich had been discounted by the bank, or for any 
other sums in which he was then or thereafter might 
become indebted to them. The firm of M . & L. sub- 
sequently became bkpt ., being indebted to the bank 
on their joint; account in a large sum which was 
unsecured. Before the bkpey. the shares had 
become the property of the firm : — Held : in the 
circumstances the bank were not entitled to hold 
the shares as a security for the debt due to them 
from the firm, & the claim upon the general lien of 


bankers was answered by the fact that there was a 
written contract between the parties, by which the 
extent of the lien was expressly defined & limited. — 
Be Laurence, Ex p. M’Kenna, Crry Bank Case 
(1861), 3 De G. P. & J. (529 ; 45 E. B. 1022 ; sub 
nom. Re Streatfeild, Lawrence & Co., Ex p . 
Ma(’Kenna, City Bank Case, 4 L. T. 164 ; sub 
nom. Re Mortimore, Ex p, M’Kenna, 7 Jur. N. S. 
688 ; 9 W. R. 490, L.C. & L.JJ. 

AnnotiUion : — Mentd. Re Bcntham Mills Spinning C3o. (1879), 

n Ch. D. 900, C. A. 

892. Deposit of lease by partner to se- 
cure repayment of particular sura by firm.] — A 

partnci^hip firm had an account with bankers, & A., 
lh(5 senior partner of the firm, had also a private 
account with the same bankers. The two accounts 
were treated as separate accounts by the bankers. 
Both the accountii had been considerably over- 
drawn, & cert^ain deeds had been deposited with the 
bankers by A. as security for the two accounts. An 
extension of credit to the amount of £500 being re- 
quired by the partnership firm for a short period, 
A., in the name of his firm, deposited the lease of 
his house as security for the temporary accommodar 
tiori. Some time later, the firm’s account being 
above the limit agreed upon, it was closed. The 
lease of the house was then sold, & the proceeds 
were handed to the bankers. Subsequently A. was 
adjudicated bkpt., & his trustees in bkpey. brought 
an action against; the bankers to recover the surplus 
of the proceeds of the sale after settlement of the 
overdraft on A.’s private account. Tlie bankers 
alleged t hat the lease was.dejiosit ed with them by A. 
in order to secure, advances made to him upon the 
tw o banking accounts, & they claimed to retain the 
proceeds of the sale of the lease for the purpose of 
repaying both such advances ; — Held : the lease 
was dei>osited by A. with ttie bankers merely for 
the purpose of securing t ;0 them repaymt*nt of the 
particular overdraft of £500, & the oankers had no 
such general lien on the proceeds of sale so as to en- 
title them to retain the surplus of such proceeds in 
respect of the firm’s overilraw'ti account-, & same 
must be refunded. — Wolstenholm v. Shefi^eld 
Union Banking Co., Ltd. (1886), 54 1^. T. 746 ; 
sub nom. Wostenholm v. Sheffield Union 
Banking Co., Ltd., 2 T. L. R. 472, C. A. 

893. Conveyance including two proper- 

ties deposited — One property only pledged.] — ^A cus- 
tomer deposited with his bankers a deed of con- 
veyance, including two distinct properties, giving 
to them at the sarne time a memorandum, pledging 
one of the properties, as security for a specific sum 


custoraor’B aaslgnecB In bkpey,. as well 
for overdne bills charged to the cus- 
tomer’s account as for money drawn 
out by cheques. — Re Wiul.iams (18G9), 
I. R. 3 Eq. 346.— IR. 

m. Lien on timber — Pledged for pre- 
vious indehtedness.] — Banks cannot ac- 
quire a lion on logs under 34 Viet. o. 5, 
BS. 46 & 47 (1) if the pledge of the logs 
was made for a previous indobtedness, 
or If they were not held by virtue of a 
transfer of a receipt by a covc-keeper, 
or by the keeper of any wharf, yard, 
harbour, or any other place in Canada 
within the above Act. — Tloss v. Mol- 
bon’s Bank (1881), 2 Q. L. R. 82. — 
CAN. 

n. .1 — A bank cannot, 

under Bank Act, s. 74, obtain a lien 
upon the products of the forest for a 
pre-existing debt. — Moison’s Bank v. 
Beaudry (1901), Q. R. 11 K. B. 212. — 
CAN. 

n, Validity of Hen contested for 

want of suMcient description .^ — ^Magann 
V. Grand Trunk Rt. Co. (1902), Cout. 
266.— CAN. 

b. Advances to purchase cattle — 
Agreement as to possession by bank — 


I Equitable licn.^ — A bonk advanced 
money to a customer to enable him to 
buy cattle, wiilch were to bo forwarded 
by rail by him to Montreal, & to be 
shipped thence to Liverpool, the bank 
havinir no control over the cattle until 
they reached tlie vessel, when they were 
to be received by the steamship for the 
bank, & the customer’s possession & 
control over them was to end. On 
arriving at the Htcamshlp, & before the 
bills of lading were made out, a cre^ditor 
of the customer attached the cattle 
under a writ of saisie-arret, but the 
steamship owners disregarding the 
writ, aiimod the bills of lading & con- 
veyed the cattle t-o their destination : — 
Held : under Banking Act, s. 63 (4), the 
bank had an equitable lien upon the 
cattle from the time of the making of 
the agreement, which prevailed over 
the attachment. — Re Ckntrai. Bank, 
Canadian Shipping Case (1891), 30 
C. L. T. 281 ; affd. 21 O. R. 616.— CAN. 

0 . Substitution of securities — Effect 
of.] — S. 8c Co. used to transmit linens 
to B. & Co. to be bleached. On Nov. 23, 
1874, B. & Co. then holding a quantity 
of such goods subject to a lion of a bank 
for advances made to S. ^ Co. as against 
' those goods, a deed was executed, by 


which S. & (I3o. transferred all the goods 
then with B. & Co. to secure all moneys 
for the time being to bo due to the bank 
by S. & Co., & B. & Ck). covenanted that 
they hold those goods, & would hold 
any other goods which might bo sub- 
stituted by S. & Co. therefor from time 
to time with the concurrence of the 
bank, for the bank, & tliat they would 
at all times retain goods which should 
in the gross ho equal in value to those 
whlcli they should part with in subsU- 
tiition, & tliat the bank migltt enter Sc 
take the goods for tho time being 
Bubjeot to their lien. The bank con- 
tinueti to make advances In the ordinary 
course of tredo ; tho goods were with- 
drawn by 8. & Co., & other goods sent 
by them to H. & Co. in substitution 
for them. No special authority of the 
bank for ooch substitution was proved, 
but there was evidence of their 
general authority sanctioning such a 
course of dealing : — Held : (1) future 

goods substituted for existing goods 
under the terms of the deed wore hound 
by the lion thereby given, as against the 
assignees in bkpey. of S. & Co, — 
Merchant Banking Co. of London 
V. Spotten (1877), I. R. 11 Eq. 686, — 
IR. 
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advanced) & also for his general balance : — Meld : 
as the deposit of the deed of conveyance was for the 
special purpose of giving a security upon one pro- 
perty only, the bankers could claim no general lien, 
by the custom of bankers, on the other property. — 
WYiiDK V. Radford (1863), 33 L. J. Oh. 61 ; 0 
L. T. 471 ; 9 Jur. N. S. 1169 ; 12 W. R. 38. 

Annotatians : — Folld. Re Bowob, Strathmore v. Vane (1886), 

33 Ch. D. 586. ^pld. Re London & Globo Finance CJorpn., 

[1902J 2 Ch. 416. 

894. Customer’s right to return of se- 

curities — Rights of surety.] — W. was surety for the 
general balance of a customer’s account. On the 
bkpey. of the customer, resps. sued W. for £1,000 
on his guarantee. After the guarantee w^ given 
the customer had obtained ^vances against se- 
curities given in respect of eacfi advance, & the 
securities had been retunied to him on repayment 
of the advances for which they had been respec- 
tively deposited : — Held : the customer was en- 
titled to have back the securities deposited in re- 
spect of the special transactions, without reference 
to the state of the guaranteed account, & the surety 
was not entitled to any relief. — Wilkinson v. Lon- 
don & County Banking Co. (1884), 1 T. L. R. 63, 
n. L. 

895. With commission & interest.] — 

Testator, who died in Oct., 1885, had three ac- 
counts at a bank : a i^rivate account, an estate ac- 
count in tlie name of his agent, & an account for the 
purposes of a museum. He deposited a policy of 
assurance for £5,000 with the bank, giving at the 
same time a memorandum cliarging the policy with 
advances to iiim not exceeding £1,000 besides com- 
mission ife interest. Testator was at the time of his 
death indebted upon his first & third accounts with 
the bank for a sum exceeding £4,000 : — Held : tlie 
bank had no lien for more than £4,000, commission 
& interest, tiie right to a general lien being negatived 
by the express charge given by the memorandum. — 
Re Bowes, Strathmore (Earl) v. Vane (1886), 
33 Ch. D. 586 ; 56 L. J. Ch. 143 ; 55 L. T. 260 ; 35 
W. R. 166. 

Annotation : — Distd. He London & Globe Pinanoo Corpn., 

[19021 2 Oil. 416. Mentd. Re Oroerson, Chrlatiaon v. Bolam 

(1887), 57 L. J. Cb. 221. 

896. Bills not withdrawn — Lien for 
fresh advances.] — ^A. & Co., bankers in the country, 
being pressed by B. & Co., bankers in town, to 
whom they were indebted, to send up any bills that 
they could procure, transmitted for account accom- 
modation bills accepted by D. When the bills 
became due, the balance was in favour of A. <fc Co., 
but the bills were not withdrawn, & afterwards tho 
balance between the houses turned considerably in 
favour of B. & Co., & was so when A. & Co. became 
bkpts. : — Held : by allowing the bills to remain in 
the hands of B. & Co., their lien revested, when, 
upon fresh advances made, the balance turned in 
their favour. — Atwood v, Crowdie (1816), 1 Stark. 
483. 

Annotatix)n8 : — Mentd. Startevant v. Ford (1842), 4 Man. & G. 

101 ; Burdon r. Bonton (1847), 9 Q. B. 843 ; Re Overond, 

Gurney, Exp. Swan (1868), L. H. 6 Eq. 344. 

897. Securities deposited by solicitor Sc 
secretary of bank to secure overdraft — Other securi- 
ties on bank premises.] — On Aug. 1, 1850, A., one of 
the secretaries & solrs. of the R. B. Bank, in accord- 
ance with the terms of a memorandum of that 
date, deposited policies of assurance with the bank 
to secure the bmance of a cash credit account for 
£3,000, but which might be increased to £4,000. A. 
afterwards drew on that account to an amount 
beyond the sum of £3,000, & on one of the clerks of 
the bank mentioning the circumstance to him, he 
replied thai; it was of no consequence, as the bank 
held securities for his cash credit account to an 
amount exceeding £5,000. In Dec., 1853, A. died, 

J. — ^VOL. III. 


& after his death there was discovered in a drawer 
in a repository kept in the office iLsed by the secre- 
taries Sc solrs. of the bank. Sc situate on the bank 
premises, a parcel of papers Sc securities belonging 
to the bank. A. kept the key of the drawer, & in 
this parcel there were tied up, in addition to tho 
policies deposited with the bank on Aug. 1, 1850, a 
policy on A.’s life for £1,000, granted in 1851, Sc the 
title deeds relating to certain real estate belonging 
to A. : — Held : tho custody of the policy for £1,000 
Sc the title deeds was with the bank. Sc the bank 
had a lien on the policy for £1,000 Sc on the title 
deeds. — Ferris v. Mullins (1854), 2 Sm. Sc G. 378 ; 
2 Eq. Rep. 809 ; 24 L. T. O. S. 32 ; 18 Jur. 718 ; 2 
W. R. 649 ; 65 E. R. 445. 

898. Deposit of stolen foreign bonds — ^Ad- 

vance on one, not on other.] — ^A bank advanced 
moneys to a customer upon promissory not/es, on 
the back of each of which he placed an indoi'sement, 
by which he charged all his property, shares, or 
securities, which then were, or which might be, at 
any time prior to the payment of the note, “ in the 

ossession or power of the holder thereof for the time 
cing,” with the payment of the promissory note. 
Sc interest. After several such transactions had 
taken place, tlie customer obtained an advance 
upon a French bond, payable to bearer Sc trans- 
ferable by delivery. Sc he subsequently handed the 
bank another French bond. Sc requested that both 
might be sold on his account. On tho latter occa- 
sion he obtained no advance of money. On the 
bonds being sent to the bank’s broker’s for sale, it 
was discovered for the first time that both had 
been stolen : — Held : (1) as to the first bond, the 
bank had a charge iipon it, since an awivance had 
been obtained upon it, but, as to the second bond, 
there was no such charge, since, no advance having 
been made upon it, there could be no charge other- 
wise than by virtue of the charge indorsed upon tho 
promissory note, which did not apply to the case, 
because it couid^ only apply to property of tho 
drawer of the note placed in the possession or power 
of the holder for a purpose not inconsistent with an 
assertion of such a charge, Sc the bond in question 
was not so situated ; (2) the bank had no general 
lien on the two bonds. — Symons v. Mulkern (1882), 
46 L. T. 763 ; 30 W. R. 875. 

899. Deposit on undue bills — ^Advances not 

on specific credit of bills discounted but on generid 
account — ^Llen.] — Pltfs. were bankers at Bristol, 
with whom O. kept an account. The course of 
dealing between them was as follows. O. lodged 
bills payable at future days with pltfs. from time 
to time. Sc drew upon them for any money ho 
wanted in advance. Pltfs. charged no interest on 
these advances, but used to select out of the bills 
in their hands such as they pleased Sc as wore nearest 
to the sum advanced, & discounted these bills, 
debiting O. with the amount of such discount in 
his account. O. paid in to pltfs. bills to the amount 
of about £3,000, Sc pltfs. advanced to 0. about 
£1,400, & actually entered the discount on such of 
the bills as they selected, amongst which the bill 
sued on was not one. On pltfs. refusing to make 
C. any further advance, he demanded this Sc the 
other bills which had not been discounted, none 
of which were then due. Pltfs. refused to deliver 
them up in case any of the discounted bills should 
prove bad. The discounted bills had longer to 
run than the bill in question, Sc none of them had 
then been dishonoured, though some of them 
beyond the amount of the bill sued on afterwards 
were so. At the time of the demand Sc refusal the 
sums which pltfs. had advanced to C. were more 
than covered by the amount of the discounted bills 
in their hands, in the event of their proving to be 
good bills. Some evidence was given that it was 
the custom of bankers at Bristol to keep their 

u 
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accounts in the manner above described, & that it 
was not thereby understood that the money was 
so advanced on the specific credit of the bills dis- 
counted, but on the credit of the general account ; 
— Held : pltfs. were entitled to recover by virtue 
of their general lion. — Davis v. Bowsiier (1794), 
6 Term Rep. 488 ; 101 E. R. 275. 

Annotations: — Apprvd. Young r- Bank of Bengal (1836), 1 
Moo. Ind. App. 87, P. C. Consd. Barnett v. Brandao 
(1843), 6 Man. &: Q. 630, Ex. Ch. ; Jones v. Pcppercorne 
(1858), John. 430. Reid. Brandao v. Barnett (1840), 1 
Man. & 0. 008. 

900. Deposit in breach of trust—Notice.] — 

Bankers took from a customer an equitable mtge. 
by deposit of title deeds. The property comprised 
in the deeds was subject to a trust, of whicli the 
bankers had no notice, & the deposit was made in 
breach of that trust : — Held : the trust must pre- 
vail against the bankers’ lien. — Manningford v. 
Toleman (1845), 1 Coll. 070 ; 14 L. J. Ch. 100 ; 
9 Jur. 438 ; 03 E. R. 591. 

Annotations: — Distd. Pennell v. Deffell (1853), 23 L. J. Ch. 
116, n. Consd. Stackhouse i\ Jersey (1861), 1 John. Sc £1. 
721 ; Cory v. Eyre (1862), 1 De C. J. & Sm. 149, L.JJ. 

901. -.] — Title deeds, securing a 
sum in which A. & B. were jointly interested as 
trustees, were deposited by A. with a banking co. 
as a security for advances made to him : — Held : 
the trust, of which the banking co. received notice 
upon the deeds, must prevail over their lien, & 
delivery of the deeds to B. ordered. — Welchman 
V. Coventry Union Bank (1800), 8 W. R. 729. 

902. Deposit for specific purpose.] — A 

banker’s lien does not arise on securities deposited 
with him for a special purpose, as where exchequer 
bills are placed in his hands t/O get interest on them, 
& to get them exchanged for new bills. Such a 
special purpose is inconsistent with the existence 
or a geruTal lien. 

A. was the London agent of B., a Portuguese 
merchant, & in that character purchased ex- 
chequer bills for liim, received interest on them, & 
at proper inUirvals got them exchanged for others. 
He acted in the same manner for several other 
foreign customers. A. kept an account with C., 
as ids banker, & at C.’s banking house had several 
tin boxes, in which he deposited these exchequer 
bills, & of which he kept the keys. A. took out of a 
tin box several exchequer bills, which he delivered 
to 0., requesting C. to get the interest due on them, 
& to get the exchequer bills exchanged for others. 
C. did so. Before A. came to take back the ex- 
chequer bills, acceptances of his beyond the 
amount of liis cash-credit account were presented 
at C.’s bank. Sc paid. A. afterwai’ds became 
bkpt. : — Held : C. had not a lien on the exchequer 
bills in his hands for the balance due to him on A.'s 
account. — Brandao v. Barnett (1846), 3 C. B. 
619 ; 12 Cl. Sc Fin. 787 ; 7 L. T. O. 8. 525; 136 
E. R. 207, H. L. ; retJsg. 8. C. sub 7wm. Barnett 
Brandao (1843), 6 Man. Sc G. 630, Ex. Ch. ; 
restff. Brandao v. Barnett (1840), 1 Man. Sc G. 
908. 

Annotations: — Consd. Jones r. Pcppercorne (1858), Jolm. 
430 : Frith w Forbes (1862), 31 L. J. Cli. 793 ; Leeso v. 
Martin (1873), L. B. 17 Kq. 224. Apprvd. London Char- 
tered Bank of Australia v. While (1879), 4 App. Cas. 413 
1*. C. Refd. Foley v. Hill (1848), 2 H. L. Cas. 28, H L. 
Bock V. Gorrissen (1860), 2 De G. F. Sc J. 434, L.C 


Thayer v. Lister (1861), 30 L. J. Ch. 427 ; Wylde f>. 
Radford (1863), 33 L. J. Ch. 51 ; JefTryes v. Agra & Master- 
man’s Bank (1866), L. R. 2 Kq. 674 ; Webb v. Whlnney 
(1868), 18 L. T. 523 ; Stumore v. Canypbell, [1892] 1 
Q. B. 314, C. A. ; Re London & Globe Finance Corpn., 
[1902] 2 Ch. 416 ; Hope v. Qlendinning, [1911] A. C. 419, 
H. L. Mentd. Ireland r. Armstrong Sc Armstrong (1843), 
I L. T. O. S. 12, N. P. : Cooper v. Shepherd (1846), 7 
L. T. O. S. 282 ; Smart v. Sandars (1846), 3 C. B. 380 : 
Roynell v, Lewis, Wyld v. Hopkins (1846), 4 Ry. & 
Can. Cas. 351 ; Bank of Australasia v, Breillat (1847), 6 
Moo. P. C. C. 152, P. C. ; Gibson v. Small (1853), 17 Jur. 
1131, H. L. ; Haro r. Henty (1861). 10 C. B. N. S. 65 ; 
Brinsmead v. Harrison (1871), L. R. 6 C. P. 584 ; Crouch 
V. Credit Foncier of England (1873), L. R. 8 Q. B. 374 ; 
Goodwin v. Kobarts (187.5), L. K. 10 Exch. 337, Ex. Ch. : 
Misa r. Currie (1876), 1 App. Cas. 554, H. L. ; Bechuonaland 
Exploration Co. t\ London Trading Bank, 11898) 2 Q. B. 
658 ; Bidden v. Clemens Horst Co., [1911] i K. B. 
934, C. A. 

903. Bank not fulfilling conditions.] — 

Pltf. handed title deeds to his brother to enable 
the brother to borrow £600 from H. The brother 
deposited them at his bankers, with a memo- 
randum of deposit purporting to be executed by 
pltf.. Sc addressed to them, “ In consideration of 
our lending F.” (the brother) £1,000 for seven 
days from this date, I deposit,” etc. The bankers 
did not place £1,000 to tiic credit of the brother, 
but during the next seven days they allowed him, 
by cheques drawn in the ordinary way, to over- 
draw his account to an amount somewhat less 
than £1,000. PltL filed his bill for delivery up of 
the deeds, alleging the memorandum of dejjosit to 
be a forgery. Sc also alleging that the bank had not 
lent the brother £1,000 for seven days : — Held : 
assuming the memorandum to be genuine, the 
bankers had no lien on the deeds, for they had 
not fulfilled the condition. — B urton v. Gray 
( 1873), 8 Ch. App. 932 ; 43 L. J. Ch. 229, L.JJ. 

904. Collateral security for bills under discount — 
Surplus on realisation — Retention against general 
balance.] — A co. deposited deeds with a bank ” as 
collateral security for bills under discount.” At the 
time of the winding up of the co. they were in- 
debted to the bank for a bill which bad been dis- 
counted for the co. Sc also for certain other bills 
which had not been discounted for the co., but 
which had been deposited with the bank to secure 
advances made to various persons by an arrange- 
ment under w^hich the proceeds were to follow the 
rights to the property. The securities comprised 
in the deeds having been realised, there remained 
in the bankers’ hands a balaijce after satisfying the 
bill which had been discounted foi* the co. tliem- 
sclves ; — Held : the bank were not bound to hand 
over the balance t-o tJio official liquidator, but were 
entitled to retain it to moot the amount due upon 
the otlier bills in respect of which the co. were in- 
debted to them. — Re General Provident Assur- 
ance Co., Ex p. National Bank (1872), L. R. 14 
Eq. 507; 41 L. J. Ch. 823; 27 L. T. 433; 20 
W. R. 939. 

Annotations : — Refd. Re Oregson, Christison v. Bolam (1887), 
36 Ch. D. 223. Mentd. Pile v. Pile (1876), 23 W. R. 440 ; 
Rc General South American Co. (1876), 2 Ch. D. 337, C. A, 

C. On Securities received for Collection^ 

905. For balance due from customer — Dishonour 
of cheque — Right to ^ue drawer.] — On June 8, 
1910, delt, drew a cheque on G. Sc Co. for £500 in 
favour of W. or bearer, & delivered it to W. On 
June 9 W. paid the cheque (with cash Sc bills) into 
his bankers. Excluding the cheque Sc deducting 
£73 VSs. \d. then due to the bankers for interest & 
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d On note left for pairment — Re- 
voeaxion of hank's authority to receive 
payment ] — To a count aUeging that 
pit/, delivered to defta. a piroinisaory 
note for the special purpose that they 
should procure payment at maturity, & 


If they aho^d not bo procure payment, 
they should redeliver same to pltf. on 
rcqucHt, & that dofts. had refused to 
deliver the note to liliii, but had wrong- 
fully collected the money & applied 
sanio to their own use, defts. pieaded 
that the maker of the note paid the 
amount of it to defts. when it became 


due. Sc that they gave the note up to 
him as he required. Pltf.’s replication 
alleged that while the note was in defts.* 
hands. Sc before payment, he revoked 
defts.* authority to colleot. Sc defts. 
rejoined that, belore pltf. revoked the 
authority to collect, lie became Indebted 
to them in a larger sum than the amount 
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commission, there was a balance in their favour 
on that day of £54 19«. 9d., but the sums standing 
to the credit of W. included bills not due. The 
bank did not reopen after June 9. The cheque 
was presented for payment & dishonoured on 
June 11, & one of the bills for £19 10s. was sub- 
sequently dishonoured. The bankers became bkpt. : 
— Held : bkpts. had a general lien on the cheque, 
& their assignees were entitled to recover from the 
drawer (who defended on behalf of W.) the two 
sums of £54 19s. 9d. &; £19 10s. — Scott v. Fbank- 
UN (1816), 15 East, 428 ; 104 E. B. 906. 

Annotaiion : — Mentd. Graham r. Mulcoster (1827), 4 Binfir. 
115. 

906. -.] — Deft., on Feb. 11, pur- 
chased of L. in London certain bills drawn by 
himself on Port Cadiz at 15 days’ date, which, 
by the custom of the trade, were to bo paid for on 
the next post day, which was Feb. 14. L. was 
largely indebted to pltfs., his bankers, & in con- 
sequence of pressure on their i^art he on the 13th 
handed to thorn an order requesting deft, to i^ay 
to pltfs. the price of the bills which he had pur- 
chased. On the 14th deft.’s agent handed pltfs. 
a cheque for this amount, & received the other 
document in exchange, but the same afternoon, 
hearing that L. had stopped payment, h(i counter- 
manded payment of the cheque. The bills were re- 
mitted to Cadiz, A:, were refused acceptance. In an 
action upon the cheque i—Scmhle : even if pltfs. 
were merely agents to collect the money from deft., 
their lien in respect^ of the balance due frotn their 
custojner entitled them to enforce payment of the 
cheque. — IV] ISA v. CURRiE (187()), 1 App. Cas. 554 ; 
45 L. J. Q. B. 852 ; 35 L. T. 414 ; 24 W. B. 1049, 
H. L. 

Annoiaiions : — Mentd. Hoprarth r. Latham (1878), 47 L. .T. 
Q. B. C. A. ; McLean v. ('lydesdalc Banking? Co. 
(1883), U Af)i). Cas. 95, H. L. ; Stott v. Falrlamb G883), 
49 L. T. 525, C. A. ; Re Matthew, Kx p, Matthew 0881), 
12 g. B. D. 50(i, C. A ; Re Romer, Ex p. Snell (1893), 
92 L. ,T. Q. B. 910, C. A. ; Fleminif v. Bank of New Zealand, 
[1900] A. C. 577, J*. C. ; Nash r. Be Freville (1900), 99 
L. J. g. B. 484, C. A. ; Banbury t\ Bunk of Montreal, 
11918) A. C. 629, n. L. 

907. Short bills remitted by bank — General 
balance due from remitting bank. ] Seniblc : a 
banker has a li<jn against the owners of short bills, 
sent to him by anot her banker for collection, for 
the general balance due from the remit! ing banker. 
— Re Parker, Ex p, Frogoatt (1843), 3 Mont. D. 

De G. 322 ; 7 Jur. 910, Ct. of B. 

908. Cheques remitted by bank — Knowledge of 
ownership of third parties.]— ; bankers 
have no lien against third parties on cheques sent 
to them by other bankers for collection which, as 


bankers, they would know might be the property 
of customers of the remitting bank. — Akboeerri 
(Atlantic) Mines, Ltd. v. Economic Bank, 
[1904] 2 K. B. 465 ; 73 L. J. K. B. 742 ; 91 L. T. 
1 75 ; 52 W. B. 670 ; 20 T. L. B. 564 ; 48 Sol. Jo. 
545 ; 9 Com. Cas. 281. 

AnnoUdion : — Mentd. Bevan u. National Bank, Bevan v. 

Capital 6^ Counties Bank (lOOC), 23 T. L. R. 65. 

D. On Deposits for Safe Custody* 

909. Bullion — Payment of freight & charges by 
Bank — Lien for.] — Pltf. deposited bullion in the 
Bank of England, which was claimed by H. & G. 
The bullion was deposited for security by the 
importers, the Bank paying the freight & charges 
on it, & having a lien for the money so advanced. 
The Bank made no additional charge. Having 
received notice of claim from H. & G., the Bank 
refused to deliver the bullion to pltf., who there- 
upon sued the Bank: — Held: the Bank were 
entitled to relief by way of interpleader subject to 
their lien, which was chargeable against the 
bullion. — Cotter v. Bank op England (1833), 
2 Dowl. 728 ; 3 Moo. & 8. 180 ; 2 L. J. C. P. 158. 

Annotations: — Mentd. Aprar v>. Blethyn (1835), Tyr. & Gr, 

190 ; Clench v. Dooley (1886), 56 L. T 122. 

910. Railway shares — Collection of dividends by 
bank — Lien on certificates.] — J., the owner of rail- 
way shares, deposited the certificates for safe cus- 
tody with a banking co., who undertook to receive 
tlie dividends for a small commission : — Semble : 
the bank were entitled to a general lien on the certi- 
ficates, although the possession of the documents 
was not essential to the collection of the moneys 
which the bank were employed to collect . — Ite 
United Service Co., Johnston’s Claim (1870), 6 
Ch. App. 212 ; 40 L. J. Ch. 280 ; 24 L. T. 115 ; 19 
W. B. 457, L.JJ. 

Annotaiions : — Refd. Lcobo v. Martin (1873), L. R. 17 Eq. 

224. Mentd. Arnold r. Cheque Bank (1876), 34 L. T. 729 ; 

Re Cooper, Cooper t\ Vescy (1882), 20 Ch. D. Oil, O, A. ; 

Jobsou V. Palmer,/ 1893] 1 Ch. 71. 

911. Boxes containing securities — Bank ignorant 
of contents — Lien for balance of account.] — L., a 

stockbroker, deposited with his bank(.*rs boxes con- 
taining securities belonging to himself & his cus- 
tomers, L. kept the keys, & the bankers were 
ignorant of the contents of the boxes. L. became 
lunatic, & on his committee applying to the bankers 
for the boxes, they claimed a lien on the securities 
for a balance due to them in their accounts with 
L. ; — Held : defts. wore not entitled to any lien on 
the boxes or their contents. — Leese v. Martin 
(1873), L. B. 17 Eq. 224 ; 43 L. J. Ch. 193 ; 29 
L. T. 742 ; 22 W. B. 230. 


of the note, wlilch ho refused to pay, 
whei'oiipon they refused to deliver the 
note to Iiim : — Held : a departure from 
the plea. 

Qti. : whether there was a banker’s 
lien in the province. Semble : it such 
a lien existed the person against whom 
It was Bouprht to enforce it must Iw a 
customer of the bank. — Allen Bank 
OF New Brunswick (1877), 1 P. & B. 
446.*— CAN. 

6 . On hills left with hank — After 
refusal to discount A — Pltf. indorsed bills 
to a firm in St. .lohn’s, to be collected. 
The firm indorsed them to the N. Bank 
& deposited them for discount with 
others. The bank refused to discount 
two bills, & they were left with it for 
some weeks, & the lury found that they 
were thus loft for collection. The 
depositini? firm havimr become em* 
barrassed, the bank retained the bills 
& received the money against the firm’s 
indebtedness to it ; — Held : (1 ) if bills 
were deposited for a special purpose, & 
not for flreneral account, the banker’s 
grenerai lien did not attach ; (2) in the 
oiroumatanoes the lien did attach. — 


Murdock e. Bank of British North 
America (1848), 3 Nfld. L. H. 31. — 

NFLD. 

f. Entered in “ bills for 

coUectiori ledoer.'*] — A bill of exchanpre 
was drawn liy R. upon W., accepted by 
W.. Indorsed by R., Sc offered by R. to 
the A. Bank R.’s ac'.count was over- 
drawn. The bank refused to discount 
the bill, & requested K. to reduce his 
overdraft. He promised to i*educe liis 
overdraft, but did not do so otherwise 
than by leaving with the bank the 
acceptance of W. & other acceptances 
& the acceptance was entered by the 
bank clerk In the “ bills for collection ” 
ledger. R. drew a further clieqiio, 
which the bank clerk, having found the 
bill of exchange in the bank “ for 
collection,” paid : — Held : tliere was 
evidence to go to the jury of a Hen on 
the bill by the bank. Sc the bank iiad a 
right to one. — Bank of Australasia r. 
Walters (1865), 2 W. W. & A’B. 89.— 
A US. 

. On bills handed over for discount^ 
held for collection,] — When a 


customer hands over notes Sc bills to a 
hank for discount, & part of them only 
is discounted, the rest l/eing held for 
collection, the bank ai'quiros no lion on 
the latter for the customer’s indebted- 
ness to it. — F r ed.M'N V. Doahnion 
Bank (1909b Q. R. 37 8 . C. 535.— CAN. 

PART 11. SECT. 22, SUB-SECT. 1.— D. 

h. Title deeds.] — A banker may have 
a lion for his general balance upon title 
deeds of his (Uistomor deposited with him 
as banker, but not over deeds deposited 
for safe custody merely. — l)At.,E v. Bank 
OF Nf.w South Whales (1879), 2 V. L. R. 
27.— A US. 

j. Insurance policies .] — A bank 

lias not a general lien over title deeds 
Sc policies of insurance expressly lodged 
with the bank for safe custody. Semble : 
deeds & policies of Insurance lodged 
with a bank are not documents like 
exchequer bonds negotiable inatni- 
ments, over whicli a bank has a general 
Hen. — H amilton v. Bank of New 
South Wales (1894), 15 N. S. W. L. R. 
100.— A US 

u 2 
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Sect 22. — The banker's lien and set-off or counter- 
claim: Sub-sect 1, JE'. <£: F, Sub-sect 2.] 

E, Arising on Combining Accounts. 

912. Promissory note written short In cash account 
— Balance due on discounting account — Lien on 
note for general balance. ] — Defts. had been bankers 
to N., a bkpt., & were sued in trover by his assignees 
for a promissory note which had been paid in by N. 
& written short in his cash account with the house. 
Bkpt., besides his keeping cash with defts., had also 
a discounting account with them, & before Ids 
bkpcy. they had discounted for him fifteen bills, 
five of which had turned out to be bad ones : — 
Held : defts. had a lien on the note, although the 
discounting & cash accounts were distinct & 
separate, there being a balance due to defts. on 

f eneral account. — Jourdaine v. Lepevrb (1793), 1 
Isp. 66. 

Anrwtations : — Refd. Bamett v. Brandao (1843), 6 Man. & Q. 
630. Mentd. Bower v. Foreign & CJolonial Gas Co. (1874), 
22 W. R. 740. 

913. Deposits by partner on private account — 
Overdrawn account of firm.] — Bankers have no lien 
on the deposit of a partner on his separate account 
for a balance due to the bank from a firm. — Watts 
V. Christie (1849), 11 Bcav. 646 ; 18 L. J. Ch. 173 ; 
13 L. T. O. S. 297 ; 13 Jur. 845 ; 50 E. R. 928. 
Annotation : — Mentd. Farley v. Turner (1857), 5 W. R. 666. 

914. Deposit of bills as security for advance— Three 
accounts — Balance of one account satisfied — Lien 
for general balance.] — The O. Bank kept three ac- 
counts at the A. Bank, namely, a loan account, a 
discount account, & a general account. They from 
time to time received advances from the A. Bank, 
which were entered in the loan accoimt. Sc to meet 
which they deposited securities with the A. Bank. 
In the course of the transactions the O. Bank de- 
posited tliree bills of exchange with the A. Bank, 
accompanied by a letter stat ing that they proposed 
to draw upon them for £10,500, but that, as their 
credit would not afford a margin to that extent, 
they sent the bills as a collateral security : — Held : 
there was nothing in the course of dealing or in the 
terms of the letter to exclude the general rule that a 
banker had a lien on the securities deposited by a 
customer for the customer’s general balance, Sc the 
balance of the loan account being satisfied, the A. 
Bank might retain the bills for the balance of the 
general account . — Rc European Bank, Agra 
Bank Claim (1872), 8 Ch. App. 41 ; 27 L. T. 732 ; 
21 W. K. 45, L.JJ. 


F, On Shares in Bank held by Customer, 

915. Held in trust — Assignment as security 
for advances — Customer beneficial owner & 
trustee.] — Trust funds were invested in the pur- 
chase of transferable shares in a banking co., in the 
name of one of the trustees, who executed a 
declaration of the trusts thereof (the rules of the co. 
not allowing shares to stand in the name of joint 
owners or cestuis que trust). The tnistee was also 
a proprietor of shares in his own right in the same 
co., & made various sales & purchases of shares 
therein. There was nothing to distinguish which 
were the individual shares held by the different 
proprietors, same being in the nature of capital, 
expressed by quantity. The trustee contracted to 
assign a certain number of shares to the banking co. 
as a security for advances which they made to him, 
but no transfer was made. He afterwards became 
bkpt. : — Held : the banking co. had no lien on any 
of the shares which had been held in trust. — M ur- 
ray V. Pinkett (1846), 12 Cl. Sc Fin. 764 ; 8 E. R. 

612 , n. L. 

Annotations : — Mentd. Pennell v. DefPcll (1853), 4 Do Q. 
M. & G. 372, L.J.r. ; Cla<;k v. Holland (1854), 19 lloav. 
262 : Afihwin v. Burton (1862), 32 L. J. Ch. 196 ; Aber- 
aman Ironworks lu Wickens (1868), L. II. 5 Eq. 485 ; 
Brown v. Adams (1809), 21 L. T. 71 ; lie Birchall, Wilson 
V. Bircliall (1881), 44 L. T. 243 : Re Ijeslie, Leslie r. French 
(1883), 23 Ch. i>. 552 ; Soci6U'j G6n6ralo de Paris v. 
Tram. Union Co. (1884), 14 Q. B. D. 424, C. A. ; Re Bell, 
Exp. Hodgson (1891), 65 L. T. 245. 

916. Issued as negotiable securities.] — By a 

clause of a deed of settlement of a colonial bank- 
ing CO. the directors'^ had power to issue shares 
on such terms as they thought expedient. 
By another clause the co. was to have a 
lien for debts due to the co. from the sharehol(iers 
upon any shares of debtors. The directors issutid 
shares, with powers of attorney, for the expressed 
purpose of enabling the person to whom they wore 
issued to remit them to England & to deal with 
them as negotiable securities or as money pay- 
ments : — Held : no lien attached to the shares so 
issued. — Hunter v. Stewart (1861), 4 Do O. 
F. & J. 168 ; 31 L. J. Ch. 346 ; 5 L. T. 471 ; 8 Jur. 
N. 8. 317 ; 10 W. R. 176 ; 45 E. R. 1148, L.C. 
Annotations : — Mentd. Simpson v. Fofiro (1803), 1 Hem. & M. 
195 ; Vijaya liaganadha Bodha Clooroo Swamy Puriya 
Odaya Tavor tJ. Katama Natohiar (1866), 11 Moo. Ind. Af»p. 
60, P. C. ; Re Agra & Mastorman’s Bank. Ex p. Asiatic 
Banking Corpn. (1867), 36 L. J. Ch. 222 ; Wilson v. 
Church (1879), 13 Ch. 11. 1, 0. A. : Caird v. Moss (1880), 
33 Ch. D. 22, C. A. ; Re Ililtou, Ex p. March (1892), 67 
L. T. 694. 

917. Equitable mortgage by customer — Lien 
as against mortgagee — Estoppel.]— In Jan., 1878, 


PART II. SECT. 22, SUB-SECT. 1.— E, 

913 i. Deposits by partner on private 
aeeount — Overdrawn account of — 
Whore the members of a firm have 
separate private acioounts with the 
bankers of the firm, & a balanee is duo 
to the bankers from the firm, the 
bankers have no lien for such balance 
on the separate accounts. — Riouards v. 
Bank of British North America 
(1901), 8 B. C. R. 143, 209.— CAN. 

PART II. SECT. 22, SUB-SECT. 1.— F. 

k. Right to retain against debts due 
from shareholders, 1 — drcumstances in 
which a bank hold entitled to retain 
the shares of stock standing in the 
name of a shareholder In satisfaction 
of debts due to them by the shareholder. 
— Burns v. Lawrie’s Trustees (1840), 
2 Biml. (Ct. of Sees.) 1348.— SCOT. 

l. Assignment as security for ad- 
vance8.^ — CJiroumstances in which a 
bank held Justified in retaining shares 
owned by pltf. of the stock of the bank 
to be applied on the balance of its claim 
for adyance.s. — Lamoureux v. Molleub, 
Cass. Dig., 2nd ed., 692.— CAN. 


916 i. field in trust — Lien on 
shares for trustee's ind^tedness.] — A., 
B., & C. held shares in deft, bank in 
their loint names as trustees under a 
marriage settlement. A., whose name 
stood first in the bank books, died, being 
indebted to the bank in an amount 
exceeding the value of the shares. The 
bank had notice of the tjrusts, but it did 
not ap])oar whether they obtained such 
notice before or after A. became in- 
debted to them ; — Held : the bank 
entitled under their deed of settlement 
to enforce their lien & retain the shares. 
Semble : if the bank had notice of 
the trust before they made advances 
to the trustee, the interest of the cestui 
Que trust would prevail, & the bank 
would not bo allowed t-o exercise their 
lion. — Budge v. Bank op New South 
WATUiS (1890), 11 N. S. W. L. R. 385.— 
A US. 

916 ii. Ditndends applied to re- 

duce trustee's debt.] — M. & (I. purchased 
■^th pltf.'s money shares in deft, bank, 
oc were registered as proprietors. M. 
pjceived the dividends & remittod them 
to pltf. In 1870 M. informed the bank 
of the trust for pltf. The dividends 
then due were thereupon paid to M. 


as usual, but none wore afterwards paid. 
M. being indebted to the bank, & the 
bank claiming that under their bye-laws 
they were entitled to apply the dlvitlend 
to the reduction of M,*s debt : — Held : 
the bank were entitled to retain the 
dividends against M.*s debt. Semitic : 
It would have boon otherwise if the debt 
had been incurred after the bank had 
notice of the trusts. — Browne v. Bank 
OF New South Wales (1872), 11 N. S, 
W. L. R. 392, n.— AUS. 

917 i. Equitable mortgage as collateral 
security for advances.] — D.. registered 
proprietor of sliares in a bank, wrote to 
the directors a letter authorising them 
to hold his shares as collateral socuplty 
for advances to be made to him on I dlls 
discounted for 1dm, & to sell the shares 
to pay such debt with Interest. He 
never executed any deed of transfer, & 
ho continued to be the reputed owner 
of the shares ; — Held : the letter of 
deposit constituted a valid equitable 
m^e., & the bank entitled, under their 
doe<l of settle tnent, to a lien on the 
shares. — Dunne’s Assignees t’. Hiber- 
nian Joint Stock Co. (1808), 2 I. L. T. 
Jo. 5.— IR. 
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B., a customer of & shareholder in deft, bank, 
& secretary of a club having an account there, 
fraudulently altered a cheque for £600 drawn by 
the club in favour of 8, or order, bv striking out the 
word “ order,” & adding the word ” bearer,” & then 
induced the bank to place the £600 to the credit of 
his own account. In Nov., 1878, pltf. lent B. 
£1,000 upon the security of the deposit of a share- 
certificate for fifty shares in the bank. The certifi- 
cate gave the holder thereof notice that the bank 
had a paramount lien on the shares of any share- 
holder for whatever might be due from him to the 
bank. On Mar. 17, 1880, pltf. gave notice to the 
bank of the deposit of the certificate, & was told 
by tlie bank manager, in answer to his inquiry, that 
the bank had no claim on the shares. In May, 
1880, the bank got notice of B.’s fraud, & having 
settled with the club, debited B.’s account with the 
£600, which they had paid to him on the irregular 
cheque, & gave pltf. notice that they claimed a lien 
on the shares for that amount. In an action by pltf. 
claiming a declaration that the shares were subject 
to his equitable mtge. : — Held: (1) the bank, on 
discovering B.’s fraud, wer(i entitled to set the ac- 
count right as between themselves & him by 
debiting him \vith the amount of the cheque ; (2) 
as pltf. was in no way prejudiced by the statement 
made by the bank manager on Mar. 17, 1880, the 
bank were not estopped from setting up tiieir lien 
on tlie shares. — noRSPALL v. Halifax & HunuERs- 
FiELi) Union Banking Co. (1883), 52 li. .T. Ch. 599. 

918. Debt due from partnership — Shares in 
name of partner.] — By tlni ariicles of assocn. of a 
joint-stock bank it was provided that the shares of 
every sharc‘ii older should be always subject to a 
lien thereon in favour of the bank for all moneys 
from time to time due from him to the bank in 
respect of any calls, or as a debt or lijibility to the 
bank from him alone, or jointly with any other 
person. A\> the commencement of the bkpcy. of 
tw o partners some shares in tlie bank stood in the 
name of A., one of the two. The shares were in fact 
part nership property, though the bank did not know 
that any one but A. was interested in them. The 
partners owed the bank a large debt for moneys 
advanced to them. The whole of such debt had 
been contracted since the shares, which were 
originally the property of A. alone, had become 
partnei'sldp property : — Held : the bank’s security 
w^as on the 3 oint estate, & they could only prove 
against that estate for the balance of their debt 
after deducting the value of the shares. — Re 
Collie, Ex p. Manchester & County Bank (1876), 


3 Ch. D. 481 ; 45 L. J. Bey. 149 ; 36 L. T. 23 ; 24 
W. B. 1035, C. A. 

Annotation : — ^Apld. Re Cooksey, Ex p. Portal (1900), 83 

L. T. 435. 

919. Deposit of title deeds as security for 
overdraft — Death of depositor — Devisee’s right to 
contribution.] — ^A testator held shares in a bank, 
whose deed of settlement provided that, if a share- 
holder did not pay on demand moneys due from 
him to the bank, the directors might declare his 
shares forfeited for the benefit of the other proprie- 
tors, & that such forfeiture should not operate to 
discharge debtor from his debt. Testator, at the 
time of his death, owed the bank £81,363. He had 
some time previously deposited the title deeds of 
his real estate, which was valued at £25,630, as 
security for hLs overdiawn account. He also held 
shares in the bank valued at £21,164. The devisee 
of the real estate claimed contribution from the 
bank shares in discharging the debt to the bank : — 
Held : (1) the real estate was not entitled to the 
contribution claimed, as the terms of the bank’s 
deed of settlement did not create a charge upon the 
shares, but only gave the bank a right of forfeiture ; 
(2) if the deed of settlement had created a charge, 
the real estate would still have been primarily 
liable as being specifically charged, whilst the 
charges upon the shares w^ould have been a charge 
in the nature of a general lien. — Re Dunlop, Dun- 
lop V. Dunlop (1882), 21 Ch. D. 583 ; 48 L. T. 89 ; 
31 W. R. 211, O. A. 


Hub-sect. 2. — Set-off or Counterclaim. 

920. Bank discounting biUs — Promissory note 
under discount — Balance on current account — 
Death of customer.] — A.’s bankers advanced money 
to him by discounting his promissory note for 
£1,000. The note was renewed every three months 
for several years ^ discounted on each occasion. 
A. also accepted, payable at his bankers, a bill 
drawn by B. on A. for £467 ; this bill was dis- 
counted by the bankers, & they were the holders 
when it became due. On the morning the bill be- 
came due, before tlie arrival of the post, the bankers, 
who had then in their hands £1,421 of A.’s money, 
wrote off the bill to the debit of A.’s account ; the 
same day’s post informing tliem of A.’s death two 
days before, they called upon B, to pay, & B. paid 
them £40, on account of the bill, on a representation 
that £40 would be wanting to make A.’s account 


918 i. Debt due from firm- — Lmbilify 
of parf-ner.] — Under R. S. C., c. 120, 
8. 59, a bank has a lien on the stock held 
In it by a momiier of a flmi for a debt 
due to it by such Arm. 

When a debt is duo to a bank & debtor 
ac(iuirc8 stock in same, such stock Is at 
once affected by the lion of the bank, 
& moneys realised by the bank out of 
such stock may be applied by it to the 
of the debt, in preference to 

another debt contracted 

by same debtor. — Re Chinic (1888), 14 

Q. L. R. 289.~-CAN. 

PART II. SECT. 22, SUB-SECT. 2. 

m. Promissory note of customer — 
Right to set off deposits.] — Liquidators of 
the C. Bank were ordered to allow by 
way of set*off, as against a note for 
$6,000, the amount of the maker's 
deposit account, $1,406.76, an accepted 
but unpaid cheque for $74.76 Sc a dis- 
honoured sterling draft on the 0. Bank 
for $2,000. The maker of the note 
having paid the liquidators $2,518.48, 
the not« & $6,000 of debentures hold as 
collateral security were ordered to be 
delivered up to the maker. — Re Central 
Bank, Ex p. Reid (1888), 30 C. L. T. 
268.— “CAN. 


n. Rank di.^counting notes — Customer 
debited on dishonour of note — Balance 
drawn out by customer.] — Deft, was a 
depositor in a bank. & had there dis- 
counted a note, which was not paid when 
due. The bank charged the note to 
deft.'s account, & the latt-er drew out 
the exact amount of the balance remain- 
ing to his credit : — Held : a set-off had 
been thereby effected. — Thomas v. 
Smith (1895), Q. R. 16 S. C. 354.— CAN. 

j — ■ ' Qhaf^ed ooainst dis- 
honour of overdue note.] — ^ 

note for 1600 discounted by defts., & 
the latter retained out of the procee^ 
of the note the amount of another note 
overdue by pltf. to the bank, & which 
was duly protested : — Held : the bank 
had a right to retain the amount of 
the note so held by them. — Banque 
Nation ALE v. Quay (1865), 15 L. O. R. 
496.--CAN. 

p. Overdue notes — Liability of de- 
positnr as indorser — I nterest after s^-off. I 
— At the death of L., deft, bank had 
money on deposit to his credit bearing 
interest at 3 per cent., & when this 
was demanded by pltfs., his exors., the 
bank, on Jan. 6, 1910, refused to allow 
the money to be withdrawn until some 


.settlement was made relative to overdue 
notes upon which L. was indorser. 
Afterwards a cheque upon the deposit 
account was given by pltfs., & other 
payments wore made sufficient to dis- 
charge the whole indebtedness on tho 
notes with interest as calculated by 
pltfs.: — Held: (1) at any time after 
the notes bec^imo duo the bank could 
have set off its indebtedness to tho 
depositor against the depositor’s In- 
debtedness to the bank pro tanto ; (2) 
if on Jan. C. 1910, tho bank so applied 
the deposit, tho unpaid balance of the 
indebtedness continued to bear interest 
at 5 per cent., & on that basis was 
ultimately paid, but if no application 
of the deposit was made, the bank 
wrongfully refused to allow it to 
withdrawn. 8r. ultfs. entitled to interest 
at 5 per cent.* — RotaL TRVST Co. v. 
MomoNS Bank (1912). 27 O. L. R. 441 y 
4 0 W. N. 437 ; 8 D. L. R. 478.— CAN. 

. Notes left in the bank for coUection 
nsolvency of debtor of bank before col- 
lection-— Compensation.] — Held: where 
drafts Sc notes were placed with a bank 
by a debtor of tho bank, not as collateral 
security, but for collection, oompensa- 
tion did not take place until the bank 
had received the amounts collected by 
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Sect 22. — The hanker* s lien and set-off or counier- 
claim: Sub-sect 2. Sect 23. ] 

right. At this time the last promissory note had 
fifty- three days to run, but the bankem imme- 
diately entered that note as well as the bill to the 
debit of A.’s account, allowing a rebate of discount 
for the time the note had to run. A.’s exors. before 
the fifty-three days expired sued the bankers for 
the balance in their hands at the time of A."s death ; 
— Held : (1) the bankers might set off the £467 on 
the bill as they had no notice of A.*s d(^ath when it 
was written off ; (2) the bankers could not set off 
the note before it was due. — Rogerson v. Lad- 
broke (1822), 1 Bing. 93 ; 7 Moore, O. P. 412 ; 130 
E. R. 39 ; sub nom, Robinson v. Ladbroke, 1 L. J. 
O. S. C. P. 6. 

921. Bills indorsed to bank — Balance on cur- 

rent account. 1 — Defts., bankers in London, had 
acted as, & were, the bankers of E. & Co. up to 
Oct. 24, 1842, when E. & Co. became bkpt. Pre- 
viously to that day defts. had discounted for them 
bills to a large amount, & on that day defts. had in 
their hands a balance of £179 19s. lid. belonging 
to bkpts. The bills were indorsed by E. & Co., & 
two of them were paid by the acceptors before the 
bkpcy. ; the others, far exceeding in amount the 
sum of £179 19s. lid., did not become due until 
Nov. 16, & other later periods. An action for money 
lent, etc., was commenced on Nov. 2 by bkpts.* 
assignee, & on the 8th of the same month defts. 

E roved against bkpts.’ estate the whole of the 
ills, except the t wo which had been paid, deducting 
the balance of £179 19 j?. lid. : — Held : deff/S., as 
indorsees of the bills, were entitled to set them off in 
the action. — Alsager v. Cttrrie (1844), 12 M. & W. 
751 ; 13 L. J. Ex. 203 ; 3 L. T. O. S. 59 ; 152 E. R. 
1402. 

AnnoUdions : — Retd. NaorojI v. Cliartored Bank of India 
(1868), L. R. 3 C. P. 444. Mentd. Astley v. Gurney (1868), 
38 L. J. C. P. 111. 

922. Bankruptcy of banker — Dishonour of 

bills — Credit balance of drawer.] — The drawer of 
bills of exchange accepted for value discounted 
them with his bankers, who afterwards became 
bkpt. before the bills arrive^d at maturity, having a 
cash balance belonging to the drawer in their hands. 
The bills w^ere dishonoured : — Held ; he was not 
entitled to have the cash balance in his favour 
applied in discharge of the amount due upon the 
unpaid bills, &, on payment of the difference, to 
have those bills delivered up to him, but the bank 
had a right to obtain payment of such bills from the 
acceptors, & leave the drawer to prove in respect 
of his cash balance in the usual way. — Re Royal 
British Bank, Ex p. Banes (1857), 28 L. T. O. S. 
296. 

923. Assignment of marginal receipts — Set- 

off for sums actually due.] — Where a bank, on dis- 
counting bills for a customer, places part of the 
money to a separate account, giving him “ mar- 
ginal receipts ” for the money retained, & the cus- 
tomer af forwards assigns these marginal receipts to 
a third party, the bank are only entitled to a set-off 
for any sums actually due & payable to them up to 
the date of notice of the assignment. — Jepfryes v, 
Agra & Mastterman’s Bank (1866), L. R. 2 Eq. 
674; 35 L. J. Ch. 686 ; 14 W. R. 889. 

Annotediona : — Refd. Tie Agra & Masterman’s Bank, Ex p. 
Asiatic Banking Corpn. (1867), 16 L. T. 162, L.JJ. ; 


Higgs r. Northern Assam Tea Co. (I860), L. K. 4 Exoh. 
387. Mentd. Aberaman Ironworks v. Wickens (1868). 
18 L. T. 30.5 ; Hill v. South Staffs. Ry. Co. (1874), L. R. IS 
Eq. 1.54 ; lie Fastnedgo, Ex p, Kemp (1874), 9 Ch. App. 
383, L.J. 


924. Advance to customer — Bankruptcy of cus- 
tomer — Balance on current account.] — ^A banking 
film advanced A. £1,000 on a bond by crediting his 
account for that sum. The name of B., who was a 
partner, was made use of in trust for the banking 
firm, & the £1,000 was the proper money of the 
firm. A. became bkpt., &; the bankers were in- 
debted to him at the time in a larger sum on the 
balance of his cash account : — Held : the hankers 
were entitled to sot off the £1,000 in an account 
current between them & A. as against his assignees 
in bkpcy. — Crosse v. Smith (1813), 1 M. & S. 545 ; 
105 E. R. 204. 

Annotaiions : — Mentd. Harris v. Richardson (1831), 4 C. & P. 

622 ; Allen v. Ediinmdson (1848), 17 L. J. Ex. 291. 

925. Death of customer before advance re- 
payable.] — Testator borrowed £6,500 from his 
bankers, to be repaid on a specified day. He died 
before the day of payment, & at his death a sum of 
£629 was standing to his credit on his current 
drawing account ; — Held : the £629 must be treated 
as a set-off against the sum due on the loan account 

was not to be dealt with as an asset in the hands 
of the exors. — Thomas v. Howell (1874), L. R. 18 
Eq. 198 ; 30 L. T. 244 ; 22 W. R. 676. 

AnnotationA : — Distd. Halsc v. Rnmford (1878), 47 L. J. Ch. 

559. Mentd. lie Corcoran, Corcoran v. RIddoll (1892), 63 

L. J. Ch. 267 ; NickaiJ v. I'awkes (1905), 50 Sol. Jo. 126. 

926. Surplus after realising security — Pro- 

missory note of customer — Bankruptcy of customer.] 

— P. & Go. having borrowed a large sum of the B. 
Bank deposited the paper, i.c., promissory notes of 
the Govt, of Bengal, with the bank to a great 
amount, as collateral security, accompanied by an 
agreement in writing, authorising the bank, in de- 
fault of repayment of the loan by a given day, “ to 
sell the paper for the reimbursement of the bank, 
rendering to P. & Co. any surplus.” Before default 
was made in the repayment of the loan P. & Co. 
were declared insolvents. At the time of the adjudi- 
cation of insolvency the bank were also holders of 
promissory notes of P. & Co., which they had dis- 
counted for them before the loan transaction & the 
deposit of the co.’s paper. The time for repayment 
of the loan having expired, the bank sold the co.’s 
paper, the proceeds of whicli, after satisfying the 
principal & inL*rest due on the loan, produced a 
considerable surplus. In an action by the assignees 
of P. & Co. against the bank to recover the amount 
of this surplus : — Held : the bank could not. set off 
the amount of the two promissory notes. — Young 
V. Bank op Bengal (1836), 1 Moo. Ind. App. 87 ; 
1 Moo. P. C. C. 150 ; 1 Deac. 622 ; 18 E. R. 34, 
P. C. 


Annotations: — Distd. Alsager v. Currlo (1844), 12 M. & W. 
751. Consd. NaorojI v. Chartered Bank of India (1868), 
L. R. 3 C. P. 444. Reid. Foarnley v. Wright (1840), 
1 Scott, N. R. 657, Ex. Ch. ; Tie Daintroy, Ex p. Mant, 
[1900] 1 Q. B. 546, C. A. Mentd. Bittleetou V. Tlmmia 
(1845), 1 C. B. 389. 


927. Advance to two partners — Bankruptcy — 
Credit balance of one - -Joint & separate estates.] — 

R. & C. carried on business as C. & Co. under a deed 
of partnership dated May 30, 1895, & in Oct., 1907, 
the L. Bank advanced to the partners jointly the 


them on such notes, & debtor having 
become insolvent before any amounts 
were received on such notes, compensa- 
tion did not take place between the 
amount collected by the bank & the 
debt due to them. — E xchange Bank of 
Canada v . Canadian Bank of Com- 
MKUCE (1886), M. L. R. 2 Q. B. 476 ; 10 
L.|N. HO.— -CAN. 

r. Advances on deposit of chegue — 
Failure of drawee bank — Cheque certified 


after suspension — Set-off against accruing 
ffnhm'cs.l— On Nov. 15, 1887, the day 
before the suspension of the O. Bank, 
B.. having sufficient funds to his credit, 
drew a cheque payable to A., who 
deposited same fn the B. Bank, dc 
obtained an advance upon it, & the D. 
Bank claimed upon it in the winding-up 
proceedings. On Nov, 23 the C. Bank 
marked the cheguo good, debiting B.’s 
accoimt 8l crediting the D. Bank with 


the amount thereof. Afterwards the 
liq^jidators claimed the right to set off 
certain subsequently accruing liabilities 
of B. against the cheque. After the 
first dividend had been paid A. filed a 
claim on the cheque, but the master 
allowed the claim only subject to the 
set-off : — Held : there was no right to 
set off as claimed . — Re Central Bank, 
Cayiky's Case (1889) 17 O. R. 122.— 
CAN. 
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sum of £11,000. On Sept. 20, 1909, R. & C. pur- 
ported to dissolve the partnership, & 0. retired from 
the business. By the terms of the deed of dissolu- 
tion 0. assimed his interest to R., & an account 
was to be t«^en of O.’s share as on Dec. 31, 1909, & 
such share when ascertained was to be credited to 
him in the books of the firm & was to remain a loan 
to the firm for ten years, bearing interest at 5 per 
cent, per aimum. It was, however, provided that, 
if on the taking of this account tiie assel^s of the 
firm were found to be insuilicient to meet all its 
liabilities, C. was to pay l/O K. a half part of such 
deficiency. On Nov. 4, 1909, R. suspended pay- 
ment, & he was adjudicated bkpt. on Jan. 7,1910, & 
on July 25, 1910, C. was also adjudicated bkpt., & 
on Aug. 28, 1911, the two bkpeies. were consoli- 
dated. The trustee of the separate estate of R. 
claimed a sum of £1 ,657 6s. 7ri. lying on current ac- 
count at the L. Bank in the name of the firm, but 
the bank contended that they were entitled to set 
off against that claim the joint liability of C. & R. 
for £11,000 : — Held : upon the true construction of 
the deed of Sept. 20, 1909, there was a dissolution 
of partnership as from that date, & not as from 
Dec. 31, 1909, so that the trustee of the separate 
esl^ate of R. w^as entitled to the sum of £ 1 ,657 6s. Id. 
which was standing to the credit of the firm on 
Nov. 4, 1909. — He Jane, Ex p. The Trustee 
(1914), 110 L. T. 5.56, C. A. 

928. Accounts in name of principal & agent — 
Account of agent overdrawn— Credit balance of 
principal.] — Where a principal has a banking ac- 
count in his own name another in the name of an 
agent, should the agent’s account be overdrawn &; 
the principal’s be in favour, the one may be set off 
against the other . — He Goddard (1843), 1 L. T. 
O. 8. 361. 

929 . Several accounts — Credit balance on trust ac- 
count — Overdrawn private account.] — T., a partner 
in a firm of soli’s., opened three accounts with the 
W. B. Bank, kept under the heads of (1) ofiice ac- 
count, (2) deposit account, (3) i)rivate account. 
T. infoimed the bank that the deposit account 
would be mostly clients’ money. It was later closed 
& transferred to the office account. The office ac- 
count, into which clients’ money was thereafter x)aid, 
was in credit, but the private account was over- 
drawn to a greater extent ; — Held : the bank could 
set off the debit balance on the private account 
against the credit balance on the office account. — 
Greenwood Teale v. Williams (William), 
Brown & Co. (1894), 1 1 T. L. R. 56. 

930. Set-off or counterclaim — Balance on current 
account — Right to set off undue promissory note.] — 
In an action by an administrator for the balance of 


the intestate’s banking account at the time of his 
death, defts. in their statement of defence sought to 
avail themselves either by way of set-off or of 
counterclaim of a debt due to them from the intes- 
tate as one of several makers of a promissory note 
for £1 ,000 which did not become duo until after the 
intestate’s death. Reply, that before action an 
ordtir was made in an administration suit in the 
Ch. Div. to take an account of the debts & liabili- 
ties afflicting the personal estate of deceased, of 
which defts. before action had notice, & that under 
Law of Property Amendment Act, 1860 (c. 38), s. 14, 
equity would restrain any proceedings on the note 
until the account had been taken : — Held : the 
claim in re.spect of the promissory note could not be 
rtdiod on as a set-off, &, in accordance with the prac- 
tice in equity, defts. must be restrained from setting 
it up by way of counterclaim & be left to prove 
for it in the administration suit. — Newell v. 
National Provincial Bank of England (1876), 
1 C. P. D. 496 ; 45 L. J. Q. B. 285 ; 34 L. T. 
533 ; 40 J. P. 376 ; 24 W. R. 458 ; 3 Char. Pr. 
Cas. 47. 

Annotations : — Refd. Macdonald r. CarriniDrt.on (1878), 48 
L. J. 0. B. 179 ; Hallett v. Hallctt (1879), 13 Ch. D. 232 ; 
lie Groffson. ChristJson v. Bolan (1887), 36 Ch.** D. 223 ; 
\Vatkin8 V. Lindsay (1898), 67 L. J. Q. B. 362. 


Sect. 23.— GUARANTEES TO SECURE ADVANCES 
OR BALANCE OF ACCOUNT. 

See, generally, Guarantee. 

931. Overdraft by customer — Presumption.}-;- 

No surety asked to guarantee a banking account is 
entitled to assume that the customer of the bank 
has not been in the habit of overdrawing; the 
proper presumption in most instances is that he 
has been doing so, & wishes to do so again. That 
is a legitimate^ carrying on of business, & that is 
what the surety is asked to guarantee (Farwell, 
L.,T.). — London General Omnibus Co., Ltd. v, 
Holloway, [1912] 2 K. B. 72 ; 81 L. J. K. B. 
603 ; 106 L. T 502, 0. A. 

Annotation : — Refd. National Provincial Dank of England v. 
Glamisk. [1913] 3 K. B. 335. 

932. Continuing guarantee — Consideration — Ter- 
mination.] — Semble : where a guai’antee is given 
to secure a running account at a banker’s, the 
consideration is supplied from time to time, So 
unless the guarantee stipulates to the contrary. 


929 i Several accounts — Credit balance 
on new account — Overdrawn old account — 
Special agreement.] — A bank agreed 
vnth the diroetors of a co., which liad 
an overdrawn ac<*-ount. to close that 
account, & open u No. 2 account. The 
hank was infonued that this was done 
for the purpose of winding up the 
business of the co., which was in 
difficulties. Money was lodged in the 
No. 2 account & cheques drawn against 
it. The co. aft^erwards went into 
voluntary liquidation. The bank de- 
clined to allow the liquidator to draw 
against the No. 2 account, & claimed to 
set off the credit balance on that account 
against the debit balance of the No. 1 
account ; — HeM : there was a special 
arrangement which prevented the bank 
exercising its ordinary rights at setting 
off one account of a customer against 
another. — He .Johnson Sc Co., Ltd., 
11902] 1 I. R. 439.— IR. 

929 ii« ■ " ' ' ■ — — .] — A co,, 

being in debt to their bankers on their 
current account, agreed to open another 
current account with the bank, Sc the 


bank agreed that they ** would not appro- 
priate any of the funds, which might at 
any time bo lying at the credit of the 
No. 2 account, in reduction of tJio debt 
due to tlie bank on the overdraft on the 
current account, without your know- 
ledge & consent ** : — TleUl : the agree- 
ment di<l not deprive the bank of their 
right in the winding up of the co. t-o set 
oft the balance standing to tlie credit of 
the No. 2 account against the overdraft 
on the other account, & to prove for the 
dilToronco in the wlading-up pro- 
ceedings, — British Gdiana Bank v. 
OFFiriAL Reokiykr (1911), 104 L. T. 
751, P. a— BRITISH GUIANA. 

a. Set-off of money at one branch 
against dishonoured acceptance at 
another,] — A bank has a right at one of 
its branches, whore money has been paid 
in to tlie credit of a customer without 
appropriation to set off a dishonoured 
acceptance of the customer held by the 
bank at another of its branches. — 
National Bank of Nkw^ Zealand r. 
Hkslop (1882), 1 N. Z, L. R. 47.— N.Z. 

b. Claim or fraud — Overdrawn ac- 


count of emtomer — Set-off after judg- 
ment.] — Applt. sued rosp. bank fop 
damages for fraud. The bank claimed 
in roconvention £400 in respect of 
applt. ’a overdrawn account. In his 
plea to the claim in roconvention applt. 
said he was indebted in resiicct of the 
amount of the overdraft, but in a later 
paragraph he said the overdraft was not 
yet duo & payable by reason of his claim 
in convention. Applt., not being satis- 
fied wdth the affidavit of discovery made 
by the bank, sought an order of further 
& fuller discovery, which, on appeal, was 
granted \vlth costs. The tnxod costs 
amounted to £165, but the bank refused 
to pay that amount on the ground that 
such liidohtedness was extinguished by 
set-off : — Held : as the overdraft of £400 
was not Involved in the claim in con- 
vention, Sc as applt. ’s claim was unliqui- 
dated, it could not bo set off against the 
claim in recon venti on, Sc as applt. had, 
in fact, admitted his indebtedness on 
the overdraft. Ills claim for costs was 
extinguished by set-off against the over- 
draft. — Rainhfobd V. African Banking 
CORPN. (1912), C. P. D 1106.— S, AF. 
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Sect, 23. — Guarantees to secure advances or balance 
of account Sect, 24.] 

the guarantor may terminate it at any time by 
notice. — ^L loyd’s v. Habper (1880), 16 Ch. D. 
290 ; 60 L. J. Ch. 140 ; 43 L. T. 481 ; 29 W. R. 
452, C. A. 

Annotations : — ^Refd. Re Croce, Balfour v. Croce, [19021 1 Ch. 
733. Mentd. Re Havell, Murray v. Flavoll (1883), 25 
Ch. D. 89, C. A. ; Shepheard v. Bray, [1906] 2 Ch. 235. 

933. Whether surety released — Customer credited 
with full amount — No advances.] — surety by 

romissory note for a floating balance due to 
ankers from a customer : — Held : released by 
the bankers crediting the customer with the full 
amount of the note, without advancing the money 
at the time. — Archer v, Hudson (1844), 7 Beav. 
661 ; 13 L. J. Oh. 380 ; 8 Jur. 701 ; 49 E. B. 
1180 ; affd. (1840), 15 L. J. Ch. 211, L.C. 

Annotations : — Mentd. Blockie r. Clark, Cook v. Clark (1852), 
16 Beav. 695 ; Enpey v. Lake (1852), 10 Haro, 200 ; 
Hoghton V. Hoght-oii (1852), 15 Beav. 278 ; Baker v. 
Bradley (1864), 2 Sm. & G. 531 ; Bury v. Oppenheim 
(1859), 26 Beav. 594 ; Dcttniar v. Metropolitan & Pro- 
vinci^ Bank (1863), 1 Hem. & M. 641 ; Turner t’. Collins 
(1871), 7 Ch. App. 334, n. ; Parfitt v. Lawless (1872), 
L. B. 2 P. & D. 462 ; Bainbrigge r. Browne (1881), 18 
Ch. D. 188 : Do Witte v. Addison (1899), 80 L. T. 207, 
C. A. ; Powell v. Powell, [1900] 1 Ch. 243. 

934. Advances beyond agreed amount — 
Limitation of liability.] — If a bond be given by one 
as surety to secure the payment of the advances 
made by a banker to his customer, the bond is not 
altogether avoided as against the surety by the 
banker advancing beyond the agreed amount, 
unless it cleai4y api)eai* by the instalment that 
such was the intention of the parties ; but the 
liability of the surety is limited to the agreed 
amount. 

Deft, as surety executed a bond conditioned for 
the payment of any balance due from the principal 
not exceeding £1,000, together with interest thereon. 
He consented to do so upon receiving from the 
banker a memorandum that the advance to the 
principal was to be limited to £950, <& that the 
surety was to be infonned if the amount -with 
interest should reach £1,000, & not be reduced 
within one month; — Held: the only effect of 
such memorandum was to limit the liability of the 
surety in point of amount, & a violation by the 
banker of the stipulations contained in it afforded 
no defence either at law, or upon equitable grounds, 
to an action against the surety upon the bond. — 
Gordon v. Bae 0658), 8 E. & B. 1065 ; 27 L. J. 
Q. B. 185 ; 31 L. T. O. S. 55 ; 4 Jur. N. S. 530 ; 
120 E. B. 396. 

Annotation: — Mentd. Price v. Kirkham (1864), 3 H. & C. 
437. 

935. Novation — Release of principal debtor — 

Liability for balance of debt.]— A mtge., which 
contained no covenant to pay the debt, provided 
that defts. should be at liberty, without thereby 
affecting their rights therein, at any time to “ vary, 
exchange or release any other securities held or to 
be held by defts. for or on account of the money 
thereby secured or any part thereof, & to compound 
with, give time for payment of, & accept compo.si- 
tions from &- make any other arrangements with 
debtors or any of them.’* In 1908 defts. received 
a letter from the secretary of F. Co., which was 
formed under a general arrangement made with 
all the creditors of P. Brothers, of which arrange- 
ment pltf. had ^proved, to take over the assets 
& liabilities of P. Brothers, offering defts. debenture- 
stock therein for the amount of their debt from 


P. Brothers, with a bonus of 26 per cent. At the 
foot of the letter was the following statement ; 
** Amount of debt £3,630, less value of security 
held £1,630 — £1,900, 25 per cent, bonus £475, 
total £2,375.” The £1,630 was the value put 
upon securities held by defts. on the property of 
the firm. There was inclosed an application form 
headed, “ Form of request, the F. Company,” & 
continuing: “Please allot to me debenture stock 
to the value of £2,375, being the amount of my 
claim against P. Brothers. I agree to accept such 
debenture stock in full discharge of my claims 
against P. Brothers.” Defts. si^ed the form of 
request, & stock of the nominal value of £2,376 was 
allotted to them. Pltf. claimed that nothing was 
due to defts. from P. Brothers & that he was dis- 
charged from any liability to defts. under the mtge. 
or otherwise, & asked for an order that defts. 
should reconvey to him the mtged. properties ; — 
Held : (1) the proviso in the mtge. preserved the 
rights of defts. against the surety, & his property 
was not released ; (2) the debentures were accepted 
in accord & satisfaction of the £1,900, but the 
£1 ,(i30 w^as still a charge on the mtged. property. — 
Perry v. National Provincial Bank op 
England, [1910] 1 Ch. 464 ; 79 L. J. Ch. 609 ; 
102 L. T. 300 ; 54 Sol. Jo. 233, C. A. 

936. Surety also partner In bank — Payment of debt 
— Rights against principal.] — Pltf., a shareholder in 
a banking co., became a surety for advances to be 
made by the co. to deft. Deft, afterwards oxecu^d 
a composition deed, to which pltf. & the banking 
CO. were parties, whereby he assigned his property 
to trustees for the bonc^t of his creditors, & this 
deed contained a stipulation for a reserve of reme- 
dies against sureties for deft. Pltf. having been 
compelled to pay the debt to the banking co., in an 
action for money paid ; — Held : ho was entitled l-o 
recover back the amount from deft. — Kearsley 
V. Cole (1846). 16 M. & W. 128 ; 16 L. J. Ex. 115 ; 
8 L. T. O. S. 234 ; 153 E. B. 1128. 

Annotations: — Distd. Owen v. Hoinan (1851), 3 Mac. & G. 
378. Apld. TTlcc V. Barker (1855), 4 E. & Jl. 760. Consd. 
Crti^oc V. JonoB (1873), Ij. R. 8 Exch. 81. Refd. Wobb v. 
Hewitt (1857), 3 K. & J. 438 ; Bateson v. GoslinR (1871), 
L. R. 7 C. 9. Mentd. Re Wolmershansen, Wolmer- 
shausen v. Wolmershauseu (1889), 62 L. T. 541, 

SeCy further y Contract ; Guarantee. 


Sect. 24.— CHARGES AND COMMISSION. 

937. Agreement to pay commission — Debit In pass- 
book — ^Acquiescence of customer^] — since it is usual 
to charge commission at a lower or higher rate ac- 
cording to the amount of business done, acqui- 
escence in a charge in the pass-book of a higher rate, 
or a lump sum, for one half-year is no proof of an 
agreement for similar charges in future. — ^William- 
son V, Williamson (1869), L. B. 7 Eq. 542 ; 20 
L. T. 389; 17 W. B. 607. 

Annotation : — Mentd. Barfield v. Loughborough (1872), 8 

Ch. App. 1, L.C. 

Pass-book, generally, see Sect. 13, ante. 

938. Custom.] — ^A customer from 

time to time for a period of ten years received from 
his bankers his pass-book, containing charges for 
interest & commission, & acknowledged that the 
accounts were correct. After ten years the cus- 


PART II. SECrr. 24. 

0 . Charge on cheQues drawn against 
caih credit — Interest on credit — Usury. ] — 
In an action on a bond, penalty £10,000. 


^ven to secure a cash credit of £5,000, 
deft, pleaded usury in that pltfs. charged 
him a quarter per cent, on all cheques 
drawn on such account besides the usual 
interest of six per cent. The charge was 


made on cheques drawn on all deposits 
as well as such cheques : — Held : the 
transaction was not usurious.-— Com- 
mercial Bank v. Cameron (1868), 9 
C. P. 378.— CAN. 
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tomer brought an action to reopen the account on the 
ground of overcharges for commission, & evidence 
was given, on behalf of the bankers, that there was 
a custom or usage among bankers in the north of 
England that each haK-year, when a balance was 
struck & a “ rest *’ made & interest chargeable 
thereon, there was a new transaction, on which 
commission was chargeable as well as interest 
Held : having regard to the customer’s acqui- 
escence, &; the above evidence of custom or 
usage, his action failed. — Spencer v. Wakefield 
(18B7), 4T. L. R. 194. 

939. Right to charge commission — Discounting 
bills for customer.]— E., a bkpt., carrying on busi- 
ness in London, got J. & Co., comitry bankers, to 
discount bills on persons in London for him, they 
charging him 5 per cent, interest & commission at 
the rate of 2«. Od. per month for the time the bills 
had to run :—Held : the bankers could prove for 
their commission, unless the bills were sent into the 
country merely colourably . — Hx p. Jones (1810), 
17 Ves. 332 ; 34 E. R. 128. 

Annotfiiion : — Reid. He Watson, Ex p. Henson (1815), 1 

Madd. il2. 

940. Banker as executor.] — An ex or., who is 

one of a banking firm, cannot charge the ordinary 
banker’s conmiLssion against his testator’s estate. — 
Heighington V. Grant (1840), 5 My. & Cr. 258 ; 10 
L. J. Ch. 12 ; 4 Jur. 1052 ; 41 E. R. 369, L.C. ; 
Buhaequent proceedings (1842), 11 L. J. Ch. 171. 

Annoiaiions : — Mentd. Je.^us College v. King (1839), 3 Y. 8c 

C. Ex. GG2 ; A.-G. v. Carrington (1843), 0 Bcav. 454; 

Hardy r. Hull (1853), 17 Beav. 355 ; Fclthain v. Turner 

(1870). 23 L. T. 345 ; Knight r. PurBsell (1879), 49 L. J. Ch. 

120 ; Saner v. Bilton (1870), 48 L. J. Ch. 545. 

941. Interest on advances — Usury.]- -G. & 

Co., bankers in London, opened a banking account 
with defts.’ house of trade in Manchester, on an 
agreement that they should receive 5 per cent, 
besides interest on all moneys paid & advanced by 
them. l)ef(/S. had also another house of trade in 
London, & the bills drawn by them upon G. & Co. 
were dated <fe signed at Manchester, but wore filled 
up in London, & carried from the I^ndon house to 
G. & Co., & were payable in London, <fc the letters of 
advice were dated London, <k also sent to G. & Co. 
from the London house. Evidence was given to 
show tiiat tiio account, was opened as a country ac- 
count, by way of getting a commission upon what 
was in reality a town account : — Held : commission 
was lawful, as for trouble in transacting money 
negotiations a banker might as well receive com- 
mission as a factor inigtit for trouble in making 
Bales, etc., the only question was, whether it was 
reserved as a colour for usury upon a loan of money, 
or for trouble. — Curtis v.'Livesey (1790), cited 
4 M. & S. at p. 196 ; 105 E. R. 807. 

942. Undertaking to accept bills — Bills dis- 
honowred after accentance — Liabllitv of accentor for 

charges paid.] — Prehn v. Royal Bank of ‘Liver- 
pool, No. 752, ante. 

943. Re-exchange.] — J. Co. in 

England agreed with the L. Bank in Peru to grant 
it a continuing credit upon temis entitling the bank 
to draw bills on London on the co. at 00 days. The 
bank undertook to remit cover before the due date 
of the acceptances & paid the co. a commission for 
accepting & paying tlxem. Business proceeded on 
this footmg until the co. stopped payment, when 
the bank were creditors without any allowance for 
re^exchan^e for a large suni on which they had re- 
ceived dividends. In addition the bank claimed to 
prove for £10 per cent, for re-exchange on the 
amount of bills sent back to Peru, which they had 
had to pay &> which they were entitled to charge 
according to the laws of Peru : — Held : the amount 
claimed was reasonable, & the bank were entitled to 
prove for it . — Be General South American Co. 


(1877), 7 Oh. D. 637 ; 47 L. J. Ch. 67 ; 37 L. T. 699 ; 
26 W. R. 232. 


Annotations: — ^Folld. Re Gillespie, Exp. Robarts (1886), 18 
Q. B. D. 286, 0. A. Refd. Banque Populuire de Bienne 
V. Cav6 (1895), 1 Com. Cas. 67. 


944. Improper charges — Dishonour of cheque 
caused by — Damages.] — Defts. discounted a bill 
for pltf. of which he was the drawer. The bill was 
dishonoured, &, as a result of negotiations between 
pitf, & defts., the latter sued the acceptors. Pltf. 
subsequently provided for the bill, but a dispute 
arose as to whether he should pay £2 38. lOd., the 
costs of defts.’ solrs. Defts. debited pltf.’s account 
with this sum, & if entitled to do so, they were justi- 
fied in refusing to pay a cheque of pltf., which they 
had dishonoured : — Held : pltf. was entitled to 
damages & defts. had no right without his consent 
to debit his account with such a charge. — Holl v. 
Mercantile & Exchange Bank, Ltd. (1866), 
Grant on Banking, 6th ed., p. 178, n. 

945. Usurious discount & commission — 

Mortgage to secure balance of account.] — Pltf. gave 
a mtgo. of land to defts., bankers, to secure the 
balance of his banking account with interest. On 
defts. threatening to sell the land, pltf. paid the sum 
demanded as the balance by defts. Pltf. then filed 
a bill for an account, not alleging usury, but alleging 
improper charges for discount Sc commission, & a 
decree was made directing an account of all deal- 
ings between pltf. & defts., & inquiries as to the 
charges for interest & commission. The master 
found that on taking the account defts. had been 
overpaid £112, that certain sums above £5 per cent, 
had been charged for discount on bills, & certain 
sums for commission. No exceptions were taken to 
the report. Upon the cause coming on for further 
directions, pltf. claimed that several charges of defts. 
for discount & commission should be disallowed as 
usurious : — Held : at this stage of the proceedings, 
pltf. was precluded from taking the objection. Qu, : 
whether a customer, having given to a banker a 
mtge. of land to secure the balance due from liim, 
can object to any tfsual charges as between banker 
&. customer, on the ground of usury. — Thomas v. 
Cooper (1855), 3 Eq. Rep. 417 ; 24 L. T. O. S. 330 ; 
3 W. R. 295, L. JJ. 

946. Banking account opened for limited 

company —Misappropriation of company’s funds.] — 

A limited co. paid its bankers a sum of £5,()00 as 
their “ banking commission ” in consideration of 
their opening an account & receiving subscriptions 
for its shares. A balance ranging from £30,000 to 
£70,000 stood to the co.’s credit between Feb. 27 


& June 29, on which day the £5,000 was paid : — 
Held : the payment was a gross misapplication of 
the funds of the co. & could not bo justified as a 
fair charge for keeping a troublesome account. — 
Re Imperial Land Co. of Marseilles, Re 
■i^ational Bank (1870), L. R. 10 Eq. 298 ; 39 

L.' J. Ch. 331 ; L. T- ; 18 W. R. 001. 


Annotations : — Reid. Spillcr v. Paris Skating Kink Co, (1878), 
27 W. R. 225. Mentd. Re (tcncnil Provident Assise., Wjt p» 
National Bank (1872), L. H. It Eq. 507; Carter’s cJaSd 
(188G), 31 Ch. D. 496; Re Western Counties Steam 
Bakeries & Milling; Co., [1897] 1 Ch. 617. C. A.; Re Car- 
penter & Bristol Curpn., 119071 2 K. B. 617, C. A. 


947. Presentment of bill to foreign bank- 
Bill dishonoured — Liability of acceptor.] — Deft, 
was sued as acceptor of a bill of exchange drawn 
in Swit/zerland by A. & payable in London. The 
bill had been indorsed to pltfs. & dishonoured. 
Pltfs. claimed material charges & interest & also 
28. 6d. for banker’s commission charged for pre- 
senting the bill to a foreign bank through their 
agent m London ; — Held : there being no special 
contract, the commission was not recoverable. — 
Banque Populaire de Bienne v. Cav6 (1896), 
1 Com. Oas. 67. 
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Sect. 25.— FAILURE OF BANK. 

948. Payment to agent of bank — Rights of cus- 
tomer.} — A customer paid in on Jan. 3 notes & 
cash to the Glasgow agent of M. & Co. for the pur- 
pose of being remitted to London to retire an 
acceptance of his to the same amount. On the 
previous day the London house of M. & Co. had 
stopped payment. On the 4th the Glasgow agent 
transmitted the notes to the Edinburgh agent : — 
Held : as between M. & Co.’s assignees & the 
customer, the assignees must deliver up the notes 
to the customer or pay over their amount. — Re 
Maberly, Ex p. Wylie (1833), 3 Deac. & Ch. 82. 

949. .] — A London banker, having a 

branch bank at Edinburgh, stopped payment in 
London, & after the stoppage, but before notice, a 
customer paid to the agent, who had the manage- 
ment of the bank at Edinburgh, promissory notes 
to be remitted to London. At that time the banker 
was indebted to the agent, & the agent, after the 
notice, in pursuance of a special direction from the 
banker, received money from other agents for the 
purpose of forwarding to London. A fiat issued 
against Ihe banker, at which period the moneys in 
the hands of the agent were more than sufficient 
to cover the amount due to him froni the banker, 
but the amount which he had at the time of notice 
of the stoppage, including the notes, was insuffi- 
cient. The customer required the agent to return 
the bank-notes, which he did not do, & the agent 
refused to pay any part of the money to the 
assignees. The Ct. of Session ordered the agent to 
pay, without prejudice, the balance of moneys, after 
deducting in the meantime the amount due to 
him, to the assignees, which he did, & afterwards, 
it appearing clear that he was not entitled to retain 
any part of the sum which he received from the 
other agents after notice, he paid to the assignees 
thc^ difference between the sum paid to the 
assignees under the order of f/he Ct. of Session & 
the amount so received from the other agents : — 
Held : the a.ssignees of the banker must refund to 
the customer the amount paid in by him. — Re 
Maberley, Ex p. Cunningham (1833), Mont. & B. 
269 ; 3 Deac. & Ch. 58 ; 2 L. J. Bey. 58, Ct. of R. ; 
ajfd. 8uh nom. Re Maberly, Ex p. Belcher, Mont. 
& B. 286, L.C. 

Annoi<Uionft : — Consd. lie Maberly, Ex p. Solomons (1833), 

2 L. J. Bey. 62. Distd. lie Nash, Ex p, (Glutton (IH.'iO), 

Fonbl. 167. Reid. He Maberly, Ex p. Wylie (1833), 3 Deac. 

& Cli. 82 ; Re Maberly, Ex j). National Bank of ^Scotland 

(1834), 4 Deac. & Ch. 32. 

950. S, P. Re Maberly, Ex p. Solomons (1833), 
Mont. & B. 308 ; 3 Deac. & Ch. 77 ; 2 Tj. J. Bey. 62, 
Ct. of R. ; affd, 2 L. J. Bey. 63, n., L.C. 

Annotation : — Befd. He Maberly, Ex p. National Bank of 

Scotland (1834), 1 Mont. & A. 644, Ct. of R. 

951. .] — A. paid money to ihe Ixindon 

agents of a country bank to his own credit with the 
country bank. On the following day the country 
bank stopped payment, of which fact the Ix)ndon 
agents received notice before they advised the 
payment : — Held : the payment to the London 


bankers was a payment to their correspondents in 
the country, & A. was not entitled to recover the 
money back from the London agents as money 
had dfc received. — Williams v, IDeacon (1849h 
4 Exch. 397 ; 13 L. T. O. S. 286 ; 154 E. R. 1267, 
Ex. Ch. 

952. Specific appropriation. ]-^On the 

failure of debtors, who carried on business as 
bankers in the country, a claim was made by cer- 
tain customers that they were entitled to liave paid 
in full out of money in the hands of the London 
agents of debtors three cheques drawn by them 
upon debtors’ bank in favour of third parties, & 
also a sum of £1,043, being the amount of cash & 
London & country cheques paid in to the London 
agents of debtors by the customers to the credit of 
their current account with debtors shortly before 
the receiving order: — Held: (1) the question 
depended on whether the money in the hands of 
the Ijondon agents of debtors was held by them 
specifically appropriated in favour of the customers^ 
& unless debtors through their London agents 
received those sums, not as bankers in the ordinary 
course but as ihe agents of the customers for col- 
lection & specific appropriation, the customers 
could have no claim to the moneys ; (2) none of 
the sums claimed were specifically appropriated 
when paid in. nor was there anything in the course 
of business with the London agents which amounted 
to an appropriation, &; the claim must be dis- 
allowed . — Re Mills, Bawtree & Co., Ex p, 
Stannard (1893), 10 Morr. 193. 

Banking agents, genjerally, see Sect. 1, sub-sect. 3^ 
ante* 

953. Deposit for specific purpose — Specific appro- 
priation.] — A bill lodged in a banker’s hands t^o be 
applied for a particular purpose, but not so applied, 
is claimable on the banker becoming bkpt. — 
Re Aspinall, Ex p. Aiken (1817), 2 Madd. 192 ; 
56 E. R. 306. 

954. .] — The customer of a country 

bank having a sum of £942 standing to his account, 
paid in a further sum of £707, with a written direc- 
tion that £500 of that sum should be forwarded to 
another bank to meet a bill to become due. A sum 
of £500 was sent as directed, but before the bill 
became due the country bank ceased to caiTy on 
business : — Held : the £500 was specifically appro- 
priat/ed, & belonged to the customer of the bank, 
& not to the general creditors. — Fari.ey Turner 
(1857), 26 L. J. Ch. 710 ; 29 L. T. O. S. 257 ; 3 
Jur. N. S. 532 ; 5 W. R. 666. 

Annotation : — Distd. He Barnod's Banking Co., Massey’s 

Case (1870), 39 L. J. Ch. 635. 

955. -,] — When a person pays money 
into a bank to be applied in a specific manner, & 
the banker stops payment before taking any step 
towards applying it to tlic purpose, the payer cannot 
recover the money paid, but has merely a right of 
proof as a general creditor. — Re Barned’s Bank- 
ing Co., Ltd., Massey’s Case (1870), 39 L. J. Ch. 
635 ; 22 L. T. 853 ; 18 W. R. 818. 


PART II. SECT. 26. 

963 i. Deposit for specific purpose 
— Specific appropriation.] — A customer 
gave directions to a bank to utilise 
the money standing t^o his credit for a 
certain purpose, & the officers of the 
bank, when the customer called at the 
bank, informed him that his instruotlons 
would he carried out in duo course. The 
bank became insolvent before the diretJ- 
tions wore so carried out: — Held: (1) 
(Munro, j.) by virtue of the direction 
by the customer, a fiduciary relationship 
was established between the customer & 
the hank ; (2) (Addur Rahim, J.) the 
mere promise to carry out the customer’s 
directions, without doing cutiytbing to 


appropriate the money, was not suffi- 
cient to create a fiduciary relationship. 
— Madras Official Assignee v . Lup- 
PIUAN (1909), I. L. R. 33 Mad. 145.— 

IND. 

d. Purchase of draft on foreign branch — 
Payment by cheque on overdravm account 
— Payment of oi’erdrafi d; draft by custo- 
mer — Fiduciary relationship .] — Where a 
customer of a hanking oo. receives from 
It a draft payable to his creditor at its 
foreign branch, pays for the draft by a 
cheque upon his already overdrawn 
account with the co., &; forwards it to his 
creditor, hut before the draft matures 
the CO. goes into liquidation 3c refuses 
to pay the draft, he cannot, by reason of 


the fact that he pays the amount of hla 
overdraft at the time of liquidation with- 
out kno'tdodgo of tho dishonour of the 
draft, & afterwards pays the creditor the 
amount of the draft, obtain a refund by 
the liquidator of tho money paid by him 
to tho CO. for the draft in priority to the 
other creditors of the co. Tho circum- 
stances in which tho draft was obtained 
do not create a fiduciary relation or 
special contract between the hanking oo. 
& its customer so as to entitle tho cus- 
tomer to such refund . — He City of 
MKLBOtTRNB BANK, LTD., FERGUSON’S 
Case (1897), 23 V. L. R. 78, 87. n. — 
AUS. 
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966, ] — A banker in London was in the 

habit of accepting for the accommodation of a 
customer, a merchant in Sweden, bills drawn on 
him by the merchant, who used to remit other 
bills to the banker to put him in funds to meet the 
acceptances when they became due. The banker, 
with the knowledge of the customer, generally dis- 
counted the remitted bills before they fell due, & 
paid the proceeds to his current account with his 
own bankers. He rendered yearly account-s to the 
customer, & in those accounts he credited him 
with interest on the amounts of the remitted bills 
from their due dates, debited him with interest 
on the amounts which he paid in discharge of the 
acceptances. The amounts of the bills remitted by 
the customer did not always exactly correspond 
with the amounts of the acceptances w’^hich they 
were intended to cover. In Apr., 1883, the banker 
accepted a bill for £450 drawn on him by the cus- 
tomer, & maturing on July 21. On July 13 the 
customer sent to the banker a bill for £450 upon W., 
of^ London, payable at sight. This bill was re- 
ceived by the banker on July 17, the proceeds 
were paid to his bankers & carried to his current 
account. On July 20 the banker stropped payment. 
His acceptance for £450 w^as dishonoured the next 
day, & the cusi/omer had ^ pay it. In Nov., 1883, 
the banker filed a liquidation petition : — Held : 
the remitted bill for £450 w^as not specifically 
approijriated to meet the banker’s acceptance for 
£450, &, as the amount of the bill had been 
received by the banker before the commencement 
of the liquidation, the customer was not entitled 
to the proceeds in specie, but could only prove for 
the amount as a debt in the liquidation. Senible : 
if the remitted bill had remained in specie at the 
comiruu) cement of the liquidation the customer 
would, on retiring the acceptance, have been 
entitled to have the bill returned to him . — Re 
Broad, Ex p. Neck (1884), 13 Q. B. D. 740 ; 
8uh nom. Re Neck, Ex p. Broad, 54 L. J. Q. B. 
79 ; 51 L. T. 388 ; 32 W. K, 912, G. A. 

957. Collection of money for customer — Money 
received & customer advised — Rights of customer.] 
— ^A banking co. were employed as agents tn collect 
money remit it to their employers. The bank 
received the money in cash, placed it with the 
other cash of the bank, & informed their employers 
that the money had been remitted, but before the 


money was actually remitted the bank went into* 
liquidation : — Held : the money was part of the 
general assets of the bank, & the employers of the* 
bank were not entitled to be paid in priority to the 
other creditors . — Re West of England & South 
Wales District Bank, Ex p. Dale & Co. (1879), 
11 Ch. D. 772 ; 48 L. J. Ch. 000 ; 40 L. T. 712 r 
27 W. R. 815. 

Ann^Miorut : — Dbtd. Re. Hallett’s Efltato, Knatxjhbull v, 
Hallett (18H0), 13 Ch. D. 09«, C. A. Looking at the autho- 
rities to find out tho principle, you do not find out any 
such distinction established as that suggestA^d by Fry. J. 
The learned Judge coneciived himself bound by some 
decisions of the Appeal Ct. to decide against his owns 
opinion (.Iksskl. M.ll.). Ezpld. & Distd Crowther v, 
Elgood (1887), 34 Ch. D. C91, C. A. 

958. Cheque handed to bank — Creation of trust — 
Rights of customer. ] — 1*. received on behalf of 
foreign principals a cheque drawn on an English 
bank, which on the same day he handed to A., a 
banker, “ to keep the mon(*y for him in trust,” & 
received a receipt, which statc^d that the cheque was 
received ” for collection.” Afterwards P. received? 
from A. two sums which w’ore requirc^d to send 
abroad. A receiving order was subsequently made 
against A., on which he was adjudicated bkpt., ifc 
his trustee claimed the balance of the proceeds of 
the cheque : — Held : as the cheque was handed to 
A. in trust, the ndationship of banker A customer 
did not exist between the parties, &; the trustee was 
not entitled to the money : — Re Brown, Ex p^ 
Plttt (1889), 60 L. T. 397 ; 37 W. II. 463 ; 6- 
Morr. 81. 

959. Payment of money to be remitted to India — 
Failure of bank — Creation of trust.] — Bkpts. were* 
bankers carrying on business in liondon & Inciia.- 
Two sums of money were paid to them in London 
to be remitted through their Bombay branch to a 
third party about to proceed to India. Neither the 
person who paid tho money, nor the person to whom 
it was to be remitted, was a customer of bkpts. The 
receiving order was made before the arrival at 
Bombay of the person to whom the money was Id 
be remitted : — Held (1) no trust was const itut/Odr 
& the person who paid the money had no right to 
be paid in full in priority to the other creditrjrs ; 
(2) the ordinary relationship of debtor & creditor 
w’^as established between bkpts. & tho person to 
whom the money was to have been remitted. — Re 
Watson & Co., Exp. Lloyd (1904), 91 L. T. 665. 


967 i. ColleHion of money for cnstonier 
— Creation of trust — Rights of nustomer. 1 — 
Whore moneyH are intruHtod to a banker 
to collect & pay same over, a trust is 
created. &, in the event of the insolvency 
of tho banker before tlie moneys have 
been paid over, iiajment may bo 
demanded out of the estate. — IInion 
Bank Trustees v. Commercial Bank 
Trtjbtkks (1896), 7 Nfld. L. R. 897. — 
NFLD. 

960 i. Payment of money to he remitted 
to England — Creation of trust. ] — If a bank 
In Australia liave received money as 
agents & undertaken to remit it & pay it 
In Slngland on a certain date, k, have not 
Bent the actual cash, but have directed 
their London agent to pay it on such date, 
& before timt date arrives go Into liqui- 
dation, the ordinary rules os to following 
trust moneys apply, & the money will be 
directed to be paid by tho bank to their 
principal In priority to the claims of 
creditors of the bank. 

If a person, having money to his credit 
deposited in such bank to his current 
account, has drawn a cheque on that 
account & sent It to tho bank with a 
direction to remit the money represented 
by It less exchange, & to pay it on a cer- 
tain date in London. & the bank have not 
sent the actual cash, but after debiting 
the customer with the amount of the 
cheque have directed their London agent 
to pay the amount less the exchange. & 
to debit the bank in Australia with the 


amount, & before the amount Is paid in 
London tho bank go into liquidation, 
t be bank do not become the agents of 
the cust omer, hut remain as bankers who 
have iiorrowod their customer’s money, 
& the customer cannot follow the money, 
hut must prove for it as a creditor in tho 
liquidation. 

Money paid to a bank for remission to 
England & payment there on a parti- 
cular day by a cheque on another bank, 
which has been taken into account 
through the dally clearing-house of tho 
various banks, although the amount in 
cash has not actually passed to the bank, 
& money similarly paid tt» a bank by a 
cheque on a cust-omor’s account al. 
that bank, w'hich has been debited 
to tibo customer’s account by the 
bank, Is money wiilch may under the 
ordinary rule of following trust moneys 
In a liquidation bo followed if the bank 
go into liquidation before the money is 
payable or paid in England, although 
the bank have not actually sent to 
England any cosh representing tho 
amounts, but have merely directed their 
London agent to pay tho amounts there 
on the days when they are duo. — Re 
City op Melbourne Bank, Ltd., Ex p. 
Melbourne & Metropolttvn Board 
OF Works, Ex p. The City of T^raiiran 
(1895), 21 V. L. R. 143, 563.~AUS. 

•. Cheque accepted as payment — 
Failure before presentment — Rights of 
judgment creditor. \ — Deft, sent a tran- 


script of tho entry of a judgment re- 
covered by pltf. to M.. division ct. clerk 
of B., with directions to remit tho money 
by post-oiflee order or by che(|ue. M. 
having recovered the money, paid it into* 
his private a^xiount at B. Brothers, pri- 
vate bankers, & sent their ehoqno to 
deft, for the amount, which deft, oc- 
knowledgccl in the folloAving words t 
“ Received from the division ct. clerk, 
W., 370.40.” Before tho cheque was 
prtisnntcd II. Brothers failed, & pltf, 
sued deft, for the money : — Held : tho 
cheque & receipt operated as payment 
between M. & deft., Sz pltf. entitled to 
recover the money from deft, as money 
received to his use. — McLf.tmh v. 
Howard (1878), 3 A. R. 503.— CAN. 

f. Laches.] — P., In settle- 

ment of a claim for material supplied, 
sent to R. a cheque, drawn on D. Co. 
R. did not present the cheque for five 
days. Upon presontu,tion it was dis- 
honoured, D. Co. having suspended pay- 
ment : — Held : (1) if D. Co. was an in- 
corporated ba.nk or a savings bank so as 
to come within the definition of bank con- 
tained in Bills of Exchange Act, was 
discharged as to the amount of actual 
damage suffered by him through the 
delay in presentation, & R., under 
s. 160 (ft), became a creditor, in lion of F.,. 
of D. Co. to that amount ; (2) if D, Co, 
was not a “ bank ” within the above 
definition, not only was F. discharged 
in respect of the bill, but he was also 
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Sect, 25. — Failure of bank,] 

960. Cheques received for specific purpose — Drawn 
on overdrawn accounts — Payment to bank’s as- 
signees by drawers — Recovery by remitting bank.] — 

Bk^s. were bankers trading under the name of the 
N. Bank. Petitionei‘s were also bankers, carrying 
on business at Exeter under the name of the D. 
Bank. On July 14, 1841, petitioners sent to bkpts. 
three cheques drawn upon bkpts. by three of their 
customers named L., P., & R., inclosed in a printed 
letter saying, “ We enclose sundries, value £295 Is, 
— for our credit with C. & Co., bankers, London.” 
The amounts for which the cheques were drawn were 
£200, £3 19s., &; £13 12s. The accounts of all the 
three customers were overdrawn at the time, but 
with regard to L., whose account was overdrawn to 
the amount of £000, bkpts. had security of his of 
greater value than that sum together with the 
aniount of the £200 cheque. The cheques had been 
paid into petitioners’ bank by customers of theirs, 
who had received them from L., P., & K. No ac- 
knowledgment was sent by f)kpts. on receiving llie 
cheques, but the amounts were entered to the debit 
of L., P., & R. respectively & to the credit of pe- 


titioners. The cheques themselves were cancelled, 
i.e., marked in the same manner on the face of them 
as was usual with paid cheques ; but no remittance 
was made to C. & Co. or to petitioners, nor in fact 
did any money pass on the occasion. On July 17 
bkpts. stopped payment, their bank not having 
opened after the evening of July 16. The flat issued 
on July 20. After the bkpey. the assignees called 
on L., P., & R. to pay the sums with which they 
were respectively debited in their overdrawn ac- 
counts, including the amount of the cheques in 
question, & received from them the three sums. 
Petitioners sought to be paid in full the amount of 
the three cheques on the ground that they were re- 
mitted for a special purpose which had not been ful- 
filled : — Held : petitioners were entitled to an order 
for the three sums . — Me Wise, Ex p. Cole (1843), 3 
Mont. D. & De G. 189, Ct. of R. 

961. Purchase of bill from bank — Statement by 
bank — Equitable assignment — Specific appropria- 
tion — Estoppel.] — Pltf. purchased from the N. 
Bank a bill drawn by them upon tiie Ij. Bank, & was 
told by the persons representing the N. Bank at the 
time of the purchase that the L. Bank had, or would 


discharsred from his liability on the 
original consideration for which it was 
given. — REVKmTOKK Sawmill Co., Ltd. 
V. Fawcett (1915), 8 W. W. II. 477. — 

CAN. 

g. CheqiLea exchanged for accomyno- 
daiion — Failure of one hank — Rights of 
holder in due course.] — A., a private 
banker, exchanged cheques \vlth B. for 
mutual accommodation. A. used B.'s 
cheques. A cheque of A.'s had been dis- 
honoured, & the holder called at A.’s 
ofllee on the same day, & a clerk in the 
ordinary course of liusiness gave tlie 
holder B.’s cheque to pay the dis- 
honoured cheque. Next day A. stopped 
payment : — Held : the holder could 
recover against B. on his cheque. — 
City Bank v. Smith (1869), 20 C. P. 93. 
—CAN. 


h. Negligence in presentment 

•—Notice of dishonour.] — On Juno 26, 
P. & M. exchanged cheques for (ho 
accommodation of P., the cheque of P. 
being drawn on a hank in H., & the 
cl»equo of M. being drawn on private 
banket's in T. It was agreed that the 
former cheque should not be presented 
before July 1, & it was alleged by P., 
but denied by M., that a similar restric- 
tion applied to the latter cheqtic. The 
private bankers sospended payment & 
closed their doors about noon on June 27, 
having a largo balance in their hands at 
the credit of M., wlio on tliat day serv'ed 
a writ on (licm in an action to recover 
such l»alanco (the amount, of the cheque 
beiug included). His cheque was never 
pi*ertented for payment, nor was any 
notice of dishonour given. The cheque 
of P. was presented & paid : — Held : (1) 
P. liad not been guilt y of laches up to tlie 
time of the suspension of the hankers ; 
(2) although the suspension would not in 
itself excuse non-presentment & want of 
notice of dishonour before a<*tion, yet 

tnat, event the bringing ot tne action 
by M., which operated as a countermand 
of payment, would do so. — Bla('klky 
V. McCabe (1889), 16 A. 11. 295. — CAN. 

k. Accepting deposits — When con- 
templating suspenMon — Immediate aic^- 
page — Liability to refund.] — A deposit 
was made In a bank. At a directors* 
meeting, held the previous day, the 
necessity of seeking outside assistance 
or suspending payment had been con- 
sidered & a resolution passed to suspend 
oayment if such assistance were refused. 
When the bank closed on the day the 
deposit was made, it did not open again, 
& notice of suspension of payment was 
given on the following morning : — Held : 
the depositors were entitled to be repaid 
the amount of their deposit as obtained 
from them by fraud, with interest from 
the date of the deposit. — Re Central 


Bank of Canada, Wells & Mac- 
Murchy’s Cask (1888), 15 O. K. 611. — 
CAN. 

l. After suspension — Liability 

to refund .] — A deposit of money made 
with a bank on the day & at the very 
hour when it suspended payments may 
lawfully be returned to the tlepositor. — 
Exi’hanoe Bank v. Montreal Coffee 
House Assocn. (1886), M. L. R. 2 8. C. 
141.— CAN. 

m. Depositor's right to 

preference ,.] — A deposit made witli a bank 
subsequently to its having suspended 
payment of cheques of creditors of the 
bank does not give tiie depositor pre- 
ference over other creditors. — Ontario 
Bank i>. Chaplin (1880). 17 R. L. 246; 
affd. 20 S. C. H. 152.— CAN. 

n. Withdrawal of dejwsit by bank 


I on Dec. 5. R. & G. purchased hardware 
held by the bank, on which they owed 
814,000 at the time of the suspension. 
The bank wishing to close the account, 
sold t-he balance of the stock to A. & Co, 
for S.'S, 700, & agreed to accept in pay 
mont cheques of deft, drawn on his 
deposit account, which were drawn on 
& accepted by the bank on Oct. 31. 
For those cheques A. & Co. gave their 
acci^ptancos, which were duly paid. 
Before the stock was delivered H. & G. 
settled the balance oT their debt to tho 
bank : — Held : the liquidators of tho 
bank could not recover l)ack the amount 
thus paid on deft.’s cheques, as deft, 
had received no valuable consideration 
from the bank which he Rhonl<i be 
ordered to repay. — Expiianok Bank of 
Canada v. Stinson (1885), 8 O. R. 667. 
—CAN. 


president before suspension — President 
acting without authority — Rights of cus- 
tomer.] — Claimant, having $1,200 on 
deposit in the bank, & being about to 
go on a journey, left a cheque for tliat 
amount witli the president, payable to 
Ids order, witli instructions to invest 
it for him in a mtge. as soon as a sniteble 
security could he found. On tho last 
day before the suspension of th(^ bank, 
no investment having yet been found 
for the money, the pi'ositient, in order 
to protect claimant, indorsed tho 
cheque, drew the amoimt in notes from 
the teller, & placeil the notes in an 
envelope, which was then scaled up & 
addressed to claimant & placed in the 
vault of tho bank : — Held : the cheque 
having bc<ui indorsed & the bank notes 
draAvn without the authority of clai- 
mant, they were still the property of 
the I tank, & claimant must rank only 
as an ordinary creditor for the $1 ,200. — 
]fe Commercial Bank op Manitoba, 
RoBER'rsoN’H Claim (1894), 10 Man. 
L. R. 61.— CAN. 


0 . Cheques pvc** , .. 

Discharge of drawer — JAalnlitu of payee,s.] 
- — Uesp., having funds to his credit in a 
bank which liad suspended payment, 
drew cheques on the hank for various 


q. Deposit as seourily for execidion of 
cnnfrm't — Dejyosit in name, of <f- at risk 
of Government — Tender back after failure 
of bank — Liability of Government .] — 
Applt. agreed to put up a cash security 
of $15,000 to tlic Govt, for the per- 
formance of a contract by rosps., wldch 
security was to remain in the liands of 
the Govt, until tho contract should he 
fuifillod, & resps. were to pay to applt. 
g2,000 per annum until the security 
should be releaserl. By arrangement 
with tho E. Bank a deposit rocolpt for 
$15,000 was accepted by tho Hecoiver- 
Gencral, & that sum was placed to his 
credit in t-he E. Bank & remained under 
liis control : — Held : the loss of the 
$15,000 by the failure of tho bank was 
a loss to be home by the Govt., & not 
by applt., & applt. entitled to recover 
the $2,000 from rosps. notwithsteuding 
the tender bock t-o him of tho deposit 
receipt, &, the amount being entered 
in ti»(» hooks of tho bonk to the credit of 
tho Receiver-Oencsral, tho deposit there- 
by became a debt due by the bank to 

jLUdUtii vm''\Tr)iiorei.i, cx. wcmb au uuo . 

of the Govt. — Gilman v. Gilbert (1889), 
M. L. R. 4 8. C. 220 ; affd. 17 R. L. 124. 
—CAN. 


sums. The cheques were accepted by 
the bank on tho same day, & resp. then, 
for valuable consideration, disposed of 
them to various parties who were paid 
the respective amounts l)y tho bank, by 
credits or otherwise : — Held : tho bank 
had no action against reap, to recover 
the amount of the cheques so paid, their 
recourse, If any, being against the parties 
to whom they had paid tho money. — 
Exchange Bank of Canada v. Hall 
(1886), M. L. R. 2 Q. B. 409.— CAN. 


r. Right of creditor to sue nineiy days 
after ausjiension .] — A creditor of an 
Incorporated bank that has suspended 
its payments can, even before the 
expiration of ninety days since the 
suspension, sue ttio bank & obtain a 
judj^ent for the amount of his claim. — 
Senegal v. Banque d'Exohanqb 
(1884), 14 R. L. 317 ; M. L. R. 2 S. C. 
108.— CAN. 

8 . Creditor's preference in equity.] — 
The creditor of a banker who has 


jp. For goods sold by bank — On stopped payment is not entitled to any 

third party's account— Consider oiion .] — preference in equity. — Whittinguam v, 
A bank suspended payment on Sept. 15, Mitchell (1787), 1 Ridg. Pari. Rep. 
1883, & a winding-up order was made 436. — IR. 
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have, funds of the N. Bank sufficient & applicable 
to meet the bill & appropriated for the purpose. 
Before the bill was presented for acceptance the N. 
Bank stopped payment, & the L. BanJk declined to 
accept the bill on presentation, or to pay it at 
maturity, on the ground that, although they had 
sufficient funds of the N. Bank to meet the bill, 
none of such funds were specifically appropriated to 
the payment of it. The course of business between 
the two banks was for the N. Bank to remit to the 
L. Bank bills for collection, & to draw bills against 
the remittances, taking cai*e to keep them always in 
funds to meet the bills drawn upon them : — Ueld : 
there was no specific appropriation of the funds of 
the N. Bank in the hands of the L. Bank to meet 
pltf.’s bill, & the statement made to him did not 
amount to an equitable assignment, & was no more 
than a representation of the course of dealing 
between the two banks. — Citizens’ Bank op 
Louisiana v. Fiiist National Bank op New 
Orleans (1873), L. K. G H. L. 352 ; 43 L. J. Ch. 
209 ; 22 W. K. 194, H. L. 

Annotntiona : — Consd. Lovett v. Lovett, [1898] 1 Ch. 82. 

Reid. Mills v. Fox (1887), :i7 Oh. JJ. 153 ; Rainford v. 

Keith (Jumoa) & Hlac^krtian Co., [1905] 1 Ch. 296 ; Groahain 

Life Aaaco. Soc. v. Crowtlu^r (1914), 83 L. J. Ch. 867. 

Mentd. Coxon u. Oorat, 11891 J 2 Ch. 73 ; Williama v. 

Finoknoy (1897), 67 L. J. Ch. 34, C. A. ; Coleman v. 

North (1898), 47 W. U. 57. 

962. Set-off — Balance due on partnership account 
— Credit balance on separate account of partner 
— Assignment to partnership account after stoppage 
of bank.] — T. W. W. W. were indebted to C. & Co., 
bankers, on their partnership account, but there was 
a balance due to T. W. from the bankers on liis 
private account. On Apr. 22, 1843, the bankers 
stopped payment, but tiio bank continued open for 
business, the bankers I’eceiving their own notes in 
payment of debts due to them, but making no cash 
payments, & the slopiiage being represented to be 
temporary. On May 25 T. W. assigned the balance 
due to him to T. W. <fe W. W. as partners, & notice 
was on the same day given to the bankers to trans- 
fer such balance to the account of T. W. & W. W. 
This was not done, &, on May 31, a fiat in bkpey. 
issued against the bankers on an act of bkpey. 
committed the day before : — I/eld : T. W. & W. W. 
had no right in (equity to set off the balance due to 
T. W. against the balance due from T. W. & W. W. 
— ^Watts V. Christie (1849), 11 Beav. 640 ; 18 
L. J. Ch. 173 ; 13 L. T. O. S. 297 ; 13 Jur. 244, 845 ; 
60 E. R. 928. 

Annotation : — Mentd. Farley v. Tumor (1857), 5 W. R. 066. 

963. Credit balance on current account — 

Assignment of customer’s securities by bank — 


Rights of customer.] — Bankers assigned the 
securities given by a customer indebted to them 
without giving him any notice of the assig[nment. 
The bankers afterwards became bkpt. In a suit, by 
the customer, against the assignees of the securi- 
ties : — Held : he was entitled to set off the moneys 
due to him on his running account against the 
debts due from him, & the assignees had merely the 
rights of the assignors, & could claim no advantage 
beyond what the bankers were entitled to. — Caven- 
dish V. G EAVES (1857), 24 Beav. 103 ; 27 L. J. Ch. 
314 ; 29 L. T. O. S. 250 ; 3 Jur. N. S. 1080 ; 5 
W. R. 615 ; 63 E. R. 319. 

Annotation : — Apprvd. but Distd. Fellas v. Neptune Marine 

Insco. (1879), 5 C. P. D. 34, C. A. 

964. Loan on promissory note.] — 

benefit building society borrowed a sum of money 
from its bankers upon the joint & several promissory 
note of two of its trustees <fe a director. The bankers 
at the time of their bkpey. held the note, & there 
was also a balance in their hands to the credit of the 
society upon current account : — Held : the society 
was entitled to set off the amount of its balance 
against the sum due upon the note, which must be 
delivered up on payment of the difference. — Re 
Davies & Troughton, Ex p, Clennell (1801), 4 
L. T. (*>0 ; 9 W. R. 380. 

965. Trust account — Dividends carried to 

customer’s account at direction of trustees.] — 

Shares in a bank were settled on a marriage on the 
usual tioists, & two of the trustees wore registered 
as shareholders, & directed the bank to carry over the 
dividends on the shares to the account of the hus- 
band, who was a customer, &; the dividends were so 
carried over. The bank failed & was ordered to be 
wound up, & the chief clerk allowed a set-off in re- 
spect of the sum so carried over in respect of divi- 
dends. A claim by the husband to be admitted as a 
creditor for the whole sum made up of dividends so 
caiTied over, & his own balance, was allowed, — Re 
Royal Bank op Liverpool, Ex p. Molyneux 
(1808), 19 L. T.445. 

966. Credit balance on Joint executorship ac- 

count — Overdrawn account of executor-legatee.] — 

An exorship. account was kept with bankers in the 
joint names of the two exors., who were brother & 
sister. The brother, who was the residuary legatee 
under the will, kept another account of his own with 
the bankers. The bankers filed a liquidation peti- 
tion, & at that time there was a balance standing to 
the credit of the joint account, but the other ac- 
count was overdrawn. Securities had been set 
apart to answer the legacies bequeathed by the will, 
& testator’s debts & funeral Sc testamentary ex- 
penses had been paid, but the exors. were jointly 


962 i. Set-off — Amownt of cheque ac- 
cepted & deposit receipt issued when hank 
ahoui to suspend paunieiU .] — One wlio 
had bocomo the holder of a cheque 
accepted by the bank & of a deposit re- 
ceipt issued b^*^ t licm, at a time when such 
bank had suspended payment, but when 
It was believed by the public & an- 
nounced b>^ the directors tliat they 
would pay in full all moneys received 
on deposit, c-an set ofl! the amount of 
the cheque & deposit receipt aeraiust 
a debt which he liimself owes to the 
bank, &; that in spite of the fact that the 
bank have afterwards boon declared 
insolvent, & that their Insolvency dates 
back to the timo of the suspension. — 
People's Bank v. Langlois (1899), 
Q. It. 9 Q. B. 13.— CAN. 


^ 962 ii. Claims due before liquida- 

tion order .] — There Is a ground for set-off 
ag^st an insolvent bank if the two 
olmms became due before the liquidation 
order, although after suspension of 
payments by the bank. — Exchange 
Bank v. St. Amour (1885). 13 R. L. 
443. — CAN. 


962 iii. Transfer of deposU — De- 

posit fund insufficient .] — In an action by 
tlio trustees of a savings bank wiiich l»ad 
become insolvent, on an obligation for 
a loan by the bonk, deft, pleaded com- 

E eusation by an amount transferred to 
im by a depositor with the bank : — 
Held : as tlio amount of deposits could 
only bo paid out of the deposit fimd & 
the interest accrued thereon, & as the 
deposit fund was not. sufheient to meet 
the deposits wliich had been made, the 

S lea of compensation would not lie. — 
[oRitifl V. McGinn (1848), 1 L. C. R. 
no.— CAN. 


962 iv. Note in exchange for de- 

posit receipt — Ludnlity as corUributortf .] — 
Y., in making a deposit on a Govt, con- 
tract, gave a marked cheque on the O. 
Bank, in which ho was a shareholder, 
which cheque was subsequently cancclloa 
& a deposit receipt, issued by the bank, 
substituted therefor. Y. gave his note 
to tho bank to cover the amount of the 
rt^ceipt. The bank went into liquida- 
tion on Doc. 3, 1887, & on Jan. 20, 1888, 
Y., having been required by tho Govt, 
to take up tho deposit receipt 8c replace 


it with other security, took an assign- 
ment of the rec.elpt & notified the bank. 
Y. then filed a petition for leave to 
sot ofl: the deposit receipt against tho 
note: — Held: (1) Y., as maker of tho 
note to tlio bank, was a mere debtor & 
not a contributory, & although also a 
shareholder, & so liable as u contribu- 
tory* ho was not a contributory quoad 
tJie debt, whicli arose out of an inde- 
pendent transaction, & R. S. C., c. 129, 
8. 73, did not apply; (2) the pro- 
hibition in tho Act against acquiring 
debts for the purpose of set-off was 
limited to tho case of contributories, 
but as to debtors the law of set-off as 
administered by the cts. was applicable 
as if tlie CO. was a going concern ; (3) 
the right of set-off virtually arose, not 
by reason of dealings subsequent to tlie 
wdndlng-up order, but of dealing prior 
thereto, &, in taking up tho deposit 
receipt & supplying better security, Y. 
was only fulfilling tliat which he was 
oblige<l to do by a prior bond fide 
engagement . — Re Central Bank op 
Canada, Yorke's Case (1888), 15 O. R. 
625.— GAN. 
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. Sect 25. — Failure of hanJc.l 

liable for some rates & taxes & a solr/s bill of costs 
'Which had not been paid : — Held : the one account 
could not be set off against the other in the liquid^ 
tion of the bankers, & the rules of equitable set-off 
or mutual credit could not apply, unless the brother 
was so much the person solely Dimeficially interested 
in the balance of the joint account that a ct. of 
equity, witliout any terms or any further inquiry, 
would have compelled the sister to transfer the ac- 
count into the brother’s name alone. — Re Willis, 
Percival Si (’o., Ex p. Morier (1870), 12 Ch. D. 
401 ; 49 U J. Bey. 9 ; 40 L. T. 792 ; 28 W. B. 235, 
€. A. 

Annotation : — Consd. Re, Hett, Maylor (1894), 10 T. L. R. 412. 

967. Securities held against acceptances — Rights of 
bill-holders.] — Securities, held by a banker against 
his acceptances, available to the bill-holders not 
•directly, but through the equity of th(* acceptor, or 
the assignees under a commission of bkpey. against 
him, to have them applied in discharge of the ac- 
ceptances. — Ex p. Waring (1815), 19 Ves. 345 ; 
34 E. R. 548 ; suh nom. Re Brickwood & Co., Re 
Bracken & Co., Ex p. Waring, Ex p. Inglis, 
2 Rose, 182 ; 2 Gl. k J. 404. 

Annointion^ : —"ETsHii. Re Brickwood, Re Leigh, Ex p. Parr 
(1818), Buck, 191. Expld. & Apld. Re Ntndlle, Ex p. 
I»crfc(jt (18,30), Mont. 25. Distd. Re Mildred, Ex p. Cope- 
land (1833), 3 L. J. Hey. 15. Consd. Re Thompson, Ex p. 
Copeland (1833), 3 Dcac. & Ch. 199. Apld. Re Manning, 
Ex J). rimith, I’ayne & Smith (18.34), 4 I)oac. & Ch. 579. 
Consd. Re Thomson, Exp. Prescott (1834), 3 Dcac. & CJh. 
218. Dhtd. but Folld. Re Munday, Re Glass, Ex p. Hob- 
housc, Ex V. Gower (1837), 2 Dcac. 291, Ct. of R. Warina*s 
(Jane is admitted to have introiluced, for the first time, a 
now & anomalous principle of equity, wliich tvus adopted 
by Lord Eldon after six months’ consideration, though not 
at last, as he said, with much confidence in his own 
opinion ; but 1 feel it to be my duty, however reluctantly, 
to acquiesce in that decision (Krskink, C,J.). Expld. ec 
l)istd. Laycock v. Johnson (1847), 6 Hare, 199. Distd. 
Re Ueering, Ex p Sparks (1850), 14 L. T. O. S. 548. 
Consd. & Folld. Powles r. Hargreaves (1853), 3 De G. M. 
^ G. 430, L.C. & L.JJ. Distd. Re Harrison, Exp. Garrick 
(1858), 2 De G. & J. 208, L.,1J. Apld. Re Warwick, Exp. 
Brown (1858), 2 Jur. 82, Ct. of R. ; Re Checsctaroiigh. Exp. 
Ackroyd (1860), 3 De G. V. & J. 726, L.JJ. Folld. Re 
Streatlicld, Laurence & Mortimore, Ex p. Cunliffe (1862), 


L. U. 6 Eq. 491. Apld. Trimingham v. Maud (1868), L. R. 
7 Eq, 201. Distd. City Bank r. Luckic (1869), 5 Ch. App. 
774, n. Expld. & Apld. Re General Rolling Stock Co., 
Ex J 7 . Alliance Bank (1869). 4 CUi. App. 423, L.JJ. Distd. 
Re New Zealand Banking Corpn., Levi & Co.’s Ca,se 
(1869), L. U. 7 Eq. 449. Apld. City Bank v. Luckic (1870), 
5 Ch. App. 773, L.C. Consd. Bank of Ireland v. Perry 
(1871). L. R. 7 Exch. 14. Expld. Banner r. Johnston, Re 
Banied’s Banking Co. (1871), L. R. 5 H. L. 157, H. L. 
Apld. Re Richardson, Exp. Smart (1872), 8 Ch. App. 220, 
L J J. Expld. Re Leggatt, Re Gledstancs, Ex p. Dewhurst 
(1873), 8 <Jh. App. 965, L.JJ. Consd. Re Adansonia Fibre 
Co., Miles’ Claim (1874), 9 Ch. App. 637, n. Apld. Re 
Barncd’R Banking Co., Ex p. .loint Stock Discount Co. 
(1874), L. R. 19 Eq. 1. Ezpld. & Distd. Vaughan v. 
Halliday (1874), 9 Ch. App. 501 , L.JJ. Consd. Re Barned’s 
Banking Co., Ex p. Joint Stock Discount Co. (1875), 10 
Cli. App. 198, L.JJ. Expld. & Distd. Re Lindsay, Exp. 
Lambton (1875), 10 Ch. App. 405, L.JJ. Distd. Re 
Yglosias, Ex p. General South American Co. (1875), 10 
<Jh. App. 635, L.JJ. ; Re Yglcsias, Ex p. Gomez (1875), 
10 Ch. App. 639, L.JJ. Consd. He Tappeiibeck, Ex p. 
Banner (1876), 2 Ch. D. 278, C. A. : Re Pollard, Ex p. 
Dickin (1878), 8 Ch. D. 377, C. A. Expld. Re Mellor, Exp. 
Manchester Bank (1879), 12 Ch. D. 917. Consd. & Distd. 
Roy^ Bank of Scotland r. Commei-crial Bank of Scot land 
(1882), 7 App. Cas. 366, H.L. Apld. Re Susc, Ex p. Dover 
(1885), 14 Q. B. 1). 611, C. A. Refd. Inman u. Clare (1858), 
John. 769 ; Re Barned’s Banking Co., Ex p. St-eplieiis 
(1868), 3 Ch. App. 763, L.JJ. ; Re (Tdlds (1874), 9 Ch. App. 
io8, L.JJ. ; Engleback v. Nixon (1875), L. R. 10 C. P, 
645 ; Re walker, Sheffield Banking C^. v. Clayton, [1892] 
1 Ch. 621. Mentd. Kbsworth v. Alliance Marine Insce. 
(1873), 42 L. J. C. P. 305 ; Re Wood, Ex p. Musgrave 
(1878), 10 Ch. D. 94, C. A. 

See, further, Bankruptcy & Insolvency ; Bills 
OF Exchange, J^oMissoRY Notes, & Negotiable 
Instruments. 

968. Two banks holding notes Sc securities of each 
other to nearly same amount — Payment received by 


provisional assignee of one — Recovery from pro- 
visional assignee. ]-;-A. & Co. & B. & Co. respectively 
carried on the business of bankers at M. B. & Co. 
became bkpt., & at the time of their act of bkpey* 
the two banks held notes & other securities of each 
other to nearly the same amount. The provisional 
assignee of B. & Co., knowing that fact, presented 
& obtained payment of the notes of A. & Co., partly 
at their bank, & partly at the house of their e^enta 
in London, who were ignorant of the situation in 
which the parties stood : — Held : A. & Co. might 
recover the amount so received, in an action for 
money had & received against the provisional 
assignee. — Edmeads v. Newman (1823), 1 B. & C. 
418 ; 2 Dow. & By. K. B. 568 ; 107 E. R. 155. 

969. Two banks mutually exchanging notes 
periodically — Bankruptcy of one — Retention of 
notes by agent of bankrupt bank.] — M., a banker, Sc 
the N. Bank mutually exchanged their notes at 
stated periods. M. became bkpt., his agent B. in 
Edinburgh having the notes of the N. Bank in his 
hands. The assignees allowed B. to retain those 
notes in account with them, he having claims 
against M. : — Held : the N. Bank could recover the 
notes against the assignees . — Re Maberly, Ex p. 
National Bank of Scotland (1834), 1 Mont. & A. 
644 ; 4 Deac. & Ch. 32, Ct. of B. 

970. Fraudulent sale of customer’s stock — Stock 
replaced by bonds — Rights of customer.] — Bankers 
fraudulently sold out stock belonging to a customer, 
which stood in thtnr names, k applied t he proceeds 
to their own use. While they remained solvent they 
wrapped up certain bonds belonging to them in an 
envelope inscribed wiih the customer’s name, & 
inclosed a memorandum, stating that th(‘y had de- 
posited the bonds with him as a collateral security 
lor his stock which they promised t o replace. This 
parcel they in fact deposited among the securities 
belonging to other persons who dealt wit h them, but 
they gave no information of any of these circum- 
stances to the cusUimer till the eve of their bkpey., 
when they sent him the parcel with the bonds, say- 
ing they must stop payment next morning : — Held : 
the customer could not ret ain the bonds against the 
assignees of the bankers. — Wilson v, Balfour 
(1811), 2 Camp. 579, N. P. 

Annotations : — Distd. New, Prance & Garrard's Trustee r, 

Huntlni?, [1897] 2 Q. B. 19, C. A. Consd. Re Cozens, 

Green v. Brisley, [1913] 2 Ch. 478' Refd. Mogg v. Baker 

(1838), 7 L. J. Ex. 94. 

971. Bills exchanged for promissory notes of bank 
— Rights of bank to retain bills. ] — An agreement was 
made to pay into a bank of four partners bills of ex- 
change, indorsed, & to take in return their pro- 
missory notes. Three of the four became bkpt. 
Bills were then paid in, & their notes taken, & then 
the fourth became bkpt. On a petition that the 
bills, or (in the event of their being received) the 
proceeds, might be paid to petitioner : — Held : the 
assignees were not entitled to retain the bills. — Re 
Wood, Ex p. McGae (1816), 2 Rose, 376. 

Annotation : — Mentd. Re Maberly, Ex p. Cunningham (1833), 

3 Doac. & Ch. 58. 

972. Payment In to credit of another upon con- 
dition — Failure before condition fulfilled — Liability 
of person paying In.] — Mpney paid into a banking 
house, to be placed to the credit of another upon a 
condition, the money in the meantime to stand in 
the bankers’ books in the name of the party paying 
it in, is at his risk, k the loss is his, if the bankers fail 
before the condition is complied with, though the 
other party had written to desire it to be paid in 
generally. — Galley v. Short (1815), Coop. O. 148 ; 
36 E. R. 611 ; affd. (1821), Jac. 631. 

973. . J — ^A direction by a debtor to 

his bankers, who were indebted to him in a larger 
amount, to place to the credit of his creditor, 
was a debtor to the bankers, a sum of money, so as 
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to make same as a bill at one month, which the 
bankers consented to do, the bankers only consider- 
ing it as a payment to be made at a future day, does 
not amount to a payment ; A; where the bankers 
become bkpt. before the day on which the credit 
would expire, debtor is not discharged. — P edder 
V. Watt (1796), 2 Chit. 619. 

074. Transfer to credit of another — Delay in trans- 
fer — Notice of transfer.}— Pltf., in Oct., authorised 
deft, to pay in at certain bankers money due from 
deft. Owing to a mistake it was not then paid, but 
deft., who kept an account with the same bankers, 
transferred the sum to pltf.’s credit on Friday, 
Dec. 9. Pltf. being at a distance, did not receive 
notice of this transfer till the Sunday following, & 
on the Saturday the bankers failed : — Held : this 
was a sufficient payment by deft. — Eyles v. Ellis 
(1827), 4 Bing. 112 ; 12 Moore, C. P. 306 ; 5 L. J. 
O. S. C. P. 110 ; 130 E. R. 710. 

Annotfitiona : — Re!d. Maxwell v, Dcaro (1854), 23 L. T. O. S. 

1, P. C. ; lie Land Development Assocn., Kent’s Case 

(1888), 39 Ch. D. 259. C. A. 

975. Deposits in breach of trust — Knowledge of 
partner of bank — Separate liability of partners.] — 

The trustees of a settlement deposited £1,000 with 
a banking lirm at 3 per cent, interest. The deposit 
was in itself a breach of trust, not having been a 
mere temporary deposit. The senior partner of 
the banking firm was a party to the settlement & 
knew that the deposit was a breach of trust ; the 
other partners were not fixed with knowledge of 
that fact. The firm became bkpt. The trustees of 
the settlement sought to prove against the separate 
estates of each partner, their riglit to prove against 
the joint estate not being disiJut^ed : — Held : they 
were entitled to prove against the separate estate 
of the senior partner, but not against the separate 
estates of the other iiartners, as the mere payment 
of trust moneys into a bank did not make every 
member of the firm a constructive trustee. — Re 
Newport Old Bank, Rc Williams & Son, Ex p. 
Ashwin (1853), 21 L. T. O. S. 232. 

976. Acceptance of bills by London bank for 
Hull bank — Customer’s account debited by Hull 
bank — Bankruptcy of Hull bank — Payment of 
acceptance by London bank — Recovery from 
customer.] — A merchant at IIull being a cus- 
tomer of a bank th^re, dealt with the bank on 
the terms that they should procure their corre- 
spondents, a London bank, to accept on their 
credit such bills as might bo drawn by his foreign 
correspondents & of which they might be advised 
by the Hull firm, & the London bank accepted all 
such bills, the customer paying the Hull bank a 
commission of i per cent, on the amounts of the 
bills. They paid their London correspondent bank 
£600 per annum in respect of the whole of the 
London business done for them by the London 
firm. Interest was charged by the Hull firm to 
deft, on the amount of the bills from the day they 
became due. The Hull bank became bkpt., & the 
London bankers paid the amount of such of the 
bills, accepted by them as above, which became 
due subsequently to that event. In an action by 
the assignees of the bankers against the customer 
for the amount so paid by the London agents : — 
Held : they were entitled to recover. — Barkworth 
r. Ellerman (1861), 6 H. & N. 606 ; 7 Jur. N. S. 
829 ; 9 W. R. 377 ; 158 E. R. 605, Ex. Ch. 

977. Mis-statement in accounts— Manager’s 
abuse of authority — ^Acquiescence & ratification by 
liquidating authorities.]— The accounts of a bank 
in liquidation had been changed so as to represent 
the bank as debtors in respect of a sum whfch had 
been borrowed by their managor for his own pur- 
poses i^Held : Ihe doctrine of acquiescence A 
ratification by the liquidating authorities would not 
avail to render the bank liaMe to pay a debt which 


they never owed. — B anque Jacques-Cabtibb v. 
Banqub d’Epargnb db Montreal (1887), 13 
App. Cas. Ill ; 67 L. J. P. C. 42, P. C. 

978. Partnership continued after death of partner 
— Subsequent bankruptcy — Liability of deceased 
partner’s estate.] — Prior to the death of D., 
partner in a banking house, C. had deposited with 
the parinei*s two exchequer bills for £500 each, 
without giving them any power or authority to 
dispose of same, except that wlien the exchequer 
bills should be paid off the partners were to buy 
with the produce, or take in exchange, other 
exchequer bills, to be held by them in the same 
manner. Without the consent or knowledge of 0. 
the pai'tnei’s in the lifetime of D. sold the bills for 
£1,035 A applied the proceeds to their own use. 
At the death of D., 0. had a balance of £1,713 on 
his cash account with the banking house. Between 
the death of D. A the bkpey. of the firm the pay- 
nif^nts made to C. by the surviving partners 
exceeded the amount of the credit balance A the 
produce of the exchequer bills together, but their 
subsequent receipts largely exceeded the sums 
paid ; A the balance due at the time of the bkpey., 
exclusive of the produce of the exchequer bills, 
exceeded the amount of the balance due at D.’s 
death. C. having since the bkpey. discovered that 
the exchequer bills had been sold, proved for the 
amount of the produce th'^reof A received dividends. 
The surviving partners rendered an account to C. 
falsely representing that the exchequer bills had 
been paid off on Oct. 31, 1809, A that a new bill for 
£1,000 had on the same day been purchased or 
taken in exchange : — Held : D.’s estate was liable 
on the ground that at the time of sale the amount 


received became a partnership debt, whether the 
individual partners were, or were not, privy to the 
sale, A as C. was ignorant that any such sum of 
money was in their hands, payments subsequently 
made in respect of cash balances were not to be 
taken as operating in extinction of such a debt. — 
Devaynes V, NoBfE, Clayton’s Case (1816), 1 
Mer. 529, 572 ; 85 E. R. 767, 781. 

Annotations : — Apld. Bodciiham v. Purchas (1818), 2 B. A 
Aid. 39 ; Brooke v. Knderby (1820), 2 Brod. & Bing. 70. 
Distd. Slnison r. IiiRrbam (1823), 2 B. A G. 65 ; Re Tills. 
Ex p. Alexanders (1824), 2 L. J. O. S. Ch. 159 ; Stoveld 
r. Bade (1827), 4 Bing. 154. Apld. Field v. Carr (1828), 5 
Binsr. 13. Distd. Taylor v. Kynicr (1832), 3 B. & Ad. 320. 
Expld. A Distd. Smith v. Ure (1833), 2 Knapp, 188, P. O. 
Distd. Chitty v. Naish (1834), 2 Dowl. 511 ; Whittington 
V. Jenningfl (1834), 6 Sim. 493. Consd. Walkerr. Hardman 
(1837), 11 Hli. N. S. 229, H. L. Consd. A Distd. Bower v. 
Marris (1841) CY. & Ph. 351. Distd. Re Biddulph, Ex p, 
Eyre (1842), 3 Mont. D. & De O. 12. Consd. Parker v, 
Marchant (1843), 1 Ph. 356. Distd. Re Wright, Ex p, 
Eyre (1843), 1 Ph. 227. Consd. Pennell v. Dofloll (1853), 
4 De G. M. & Q. 372, L.JJ. Distd. Wickham v. Wickham 
(1855), 2 K. A J. 478 ; Bell v. Buckley (1856), 11 Exch. 
631. Apld. Cavendish v. Geaves (1857), 24 Boav. 163. 
Distd. Hlpkins v. Aincry (1860), 2 Gift. 292. Consd. Siebei 
V. Sprinprfield (1863), 3 New Rep, 36. Apld. Lalng v, 
Campbell (1865), 36 Bcav. 3 ; Rc Boys, Kedcs v. Boys, 
Exp. Hop Planters Co. (1870), L. H. 10 Kq. 467. Distd. 
Thompson v. Hudson (1871), 6 Ch. App. 320, L.JJ. 
Apld. Re Devonport A South Devon Steam Flour Mill Co., 
Bateman’s Case (1873), 42 L. J. Ch. 577. Expld. A Distd. 
City Discount Co. v. McLean (1874), L. R. 9 C. P. 692, 
Ex. Ch. Consd. Lacey v. Hill, Leiiey v. Hill (1876), 4 
Ch. D. 537, C. A. ; Re Taurine Co., Anning A Cobb’s 
Claim (1877). 38 L. T. 63. Apld. Kinnaird v. Webster 
(1878), 10 Ch. D. 139. Distd. Re Booth, Browning v. 
Baldwin (1879), 27 W. R. 644. Consd. Re Hallett’a 
Estate, Knatchbull v. Hallett (1880), 13 Ch. D. 696, 
C. A. Apld. London A C’ounty Banking Co. v. Katclifle 
(1881), 6 App. Cas. 722, H. L. Consd. Blackburn 
Bldg. Soc. r. Cimllffe, Brooks (1882), 22 C’h. D. 61, 
C. A. ; Rc Sherry, London A County Banking Co. v. 
Terry (1884), 25 Ch. D. 692, C. A. Distd. Parr v. Bradbury 
(1886), 1 T. L. R. 285. Apld. Dreyfus v. Peruvian Guano 
Co. (1889), 61 L. T. 180. Distd. Hancock v. Smith (1889), 
41 Ch. D. 456, C. A. Consd. Re Wood, Anderson v. London 
City Mission, [1894] 2 Ch. 577. Distd. Re London A 
General Bank, [1805] 2 Ch. 673, C. A. Consd. A Distd. 
Cory V. Owners of Turkish Steamship Mecca, The Mecca, 
[18971 A. a 286, H. L. Distd. Mutton v. Peat, [1899] 2 Ch. 
556. A^d. Egg V. CYaig (1903), 80 L. T. 41. Consd. Re 
Oatway, Hertslet v. Oatway, (19031 2 Ch. 356. Distd. 
Smith V. Betty, [1903] 2 K. B. 317. C. A. Consd. Seymour 
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Sect, 25 . — Failure of bank. Sects, 26, 27 <£: 28.] 

V, Pickett, [1905] 1 K. B. 715, C. A. : Davis v. Petrie, 
11906] 2 K. B. 786, C. A. ; Doeley v. Lloyds Bank, [1910] 
1 Cli. 648, C. A. ; Galula v. l^ntus (1911), 104 L. T. 574 ; 
JRc O'Shea, Ex p. Lancaster, 11911] 2 K. B. 981, C. A. 
Reid. Pemberton v. Oakes (1827), 4 Russ. 154; Solarte 
V. Maes Hilbers (1832), 1 L. J. K. B. 196 ; Wilson v. Hirst 
(1833), 4 B. & Ad. 760 ; Nottidge v. Prichard (1834), 8 
Bli. N. S. 493, H. L, ; Tonlmin v. Copland (1834), 2 Cl. & 
Fin. 681, H. L. ; Smith t>. Nicolls (1839), 8 L. J. C. P. 92 : 
Foley V. Hill (1844), 1 Ph. 399, L.C. : Jones v. Broadhurst 
(1860), 9 C. B. 173 ; lie Medewe's Trust (1859), 26 Beav. 
688 ; Scott v. Beale & Bishop (1859), 6 Jur. N. S. 559 ; 
Merriman v. Ward (1860), 1 John. & H. 371 ; Denison v. 
Avison (1865), 12 L. T. 340 ; Brown v. Adams (I860), 21 
L. T. 71, L.J. ; Fenton v. Blackwood (1874), L, II. 5 P. C. 
167, P. C. ; Re Hamilton, Ex p. Smith (1877), 25 W. R. 
760 ; lie Pollard, Exp. Dickin (1878), 8 Ch. D. 377, C. A. ; 
Re Companies Acts, Ex j). Watson (1888), 21 Q. B. 1). 301, 
D. C. ; Parkinson v. Wakefield (1889), 5 T. h. R. 562 ; Re 
Miller, Ex n. Official Receiver. [1893] 1 Q. B. 327, C. A. ; 
Re Head, Hoad v. Head (1894), 63 L. J. Ch. 549, C. A. ; 
Re Stonning, Wood v. Stcnning (1895), 73 L. T. 207 ; 
Bank of New Soutli Wales v. Ooiilbum Valley Butter Co. 
Proprietary, [19021 A. C. 543, P. C. ; Bannatyne v. 
Moclvcr, [1906] 1 K. B. 103, C. A. ; lie Derbysliire, Webb 
V. Derbyshire, [1900] 1 Ch. 135; lie Bourne, Bourne v. 
Boimie, [1906] 1 Ch. 113. Mentd. Williams v. Rawlinson 
(1825), 3 Bing. 71 ; Proctor v. Brain (1828), 2 Moo. & P. 
284 : Sims v. Bond (1833), 5 B. & Ad. 389 ; Smith v. 
Wigley (1833), 3 Moo. & S. 174 ; Garrett v. Noble (1834). 
6 Sim. 504 ; Devaynos v. Morris (1836), 1 My. & Cr. 213 ; 
Mills V, Fowkes (1839), 5 Bing. N. C. 455 ; Copland v. 
Toulmin (1840), 7 Cl. & Fin. 349, H. L. ; Hennlkerv. Wigg 
(1843), 7 Jur. 1058 ; Parker v. Marchant (1843), 1 L. T. 
O. S. 74 ; Harford r. Lloyd (1855), 20 Beav. 310 ; Nash 
V. Hodgson (1855), 6 Do G. M. & Q. 474, L.C. & L.JJ. ; 
Lodge V. Prichard (1863), 32 L. J. Oh. 775, L.JJ. ; Re 
Hammond, Ex p. Brooke (1869), 20 L. T. 547 ; Hooper r. 
Keay (1875), 1 Q. B. D. 178 ; Re Hallett, Ex p. Blano, 
[18941 2 Q. B. 237, C. A. ; Ascherson v. Tredegar Dry Dock 
& Wharf Co., [1909] 2 Ch. 401. 

979. -.] — Consols belonging to 
W., a customer of a banking firm (sec CUiyiorVs 
Caae^ No. 978, ante), sUiod in the name of N., a 
partner of the firm, &- after the death of W. his 
exors. continued to employ the firm as bankers in 
respect of his estate, & directed the dividends 
when received to be laid out in accumulation of the 
stock so standing in the name of N., which was 
done from iime to time. Tlie stock was placed in 
the name of N. alone for the convenience of the 
house not by direction of the customers, although 
they knew that the stock had been placed in the 
name of N. alone & believed that it so continued 
until after the death of I)., one of the partners. 
The stock was sold in the lifetime of D., & the pro- 
ceeds were applied to the use of the partnership : — 
Held : D.’s estate was liable to make good the 
loss. — Dkvaynes V, Noble, Baring’s Case (1810), 
1 Mer. 529, 611 ; 35 E. R. 707, 791. 

Annoiaiiouvs : — Mentd. Garrett v. Noble (1834), 6 Sim. 504 ; 
Devaynos v. Morris (1836), 1 My. & Cr. 213 ; Brown v, 
Weatherby (1841), 12 Sim. 6. 

980. -.] — On the death of D., a 
partner in a banking house, the surviving partners 
carried on the business without changing the name 
of the firm, & afterwards became bkpt. Creditors 
on D.’s death continued to deal with the surviving 
partners & were paid by them in part, including, 
also, creditors whose debts remained unaltered 
either by receipt or payment, & those whose debts 
had been subsequently increased by jiayments to 
the surviving partners : — Held : no discharge of 
the deceased partner’s estate. — Devaynes v. 
Noble, Sleech’s Case (1816), 1 Mer. 629, 539 ; 35 
E. R. 707, 771. 

Annotatiems : — Apld. Wilkinson v. Henderson (1833), 1 
My. & E. 582. l^std. Whittington v. Jennings (1834), 3 
L. j. Cli. 157. Consd. Thorpe v. Jackson (1837), 2 Y. & C. 
Ex. 553. Re!d. Sumner v. Powell (1816), 2 Mer. 30 : 
Parker v. Marchant (1843), 12 L. J. Ch. 385 ; Foley v. Hill 
(1844), 13 L. J. Ch. 182; Lodge v. Prichard (1863), 1 


De G. J. & Sm. 610 : Bower v. Socl5t5 des Aflrdtoure du 

Great Eastern (1867), 17 L. T. 490 ; Beresford v. Browning. 

Browning v. Beresford (1875), L. R. 20 Eq. 564 ; Kendall 

V. Hamilton (1878), 3 C. P. D. 403, C. X ; Re Hallett's 

Estate, Knatchbull v. Hallett (1880), 13 Ch. D. 696, C. A. ; 

Rouse V. Bradford Banking Co., 11894} 2 Ch. 32, O. A. 

981. Notice.] — D. was a partner 
in a private bank. died, & the survivors con- 
tinued to carry on business without changing the 
firm name, & afterwards became bkpt. H. de- 
posited bills with the firm in D.’s lifetime, <Sfc they 
were sold, some in his lifetime & some after his 
death ; — Held : D.’s estate was not answerable in 
respect of the latter, although H. had no notice of 
his death. — Devaynks v. Noble, Houlton’s 
Case (1818), 1 Mer. 529, 616 ; 35 E. R. 767, 796. 
Annotation: — Consd. Friend r. Young, [1897] 2 Ch. 421. 

982. Payment in after banking hours — Immediate 
stoppage of bank — Rights of customer.] — By the 

cusk>m of a bank money paid in after banking 
hours was put into a separate place of deposit, <fe 
entered in a counter-book, but not carried to the 
customer’s account till next day. A customer paid 
in a bank-note after banking horn's, & the banker 
having before resolved not to open his bank again, 
placed the note in such separate place of deposit, 
without carr^ung it to the account of the customer, 
& next morning stopped payment, & became bkpt. : 
— Held : the bank-note remained the property of 
the customer. — Sadler v, Belcher (1843), 2 
Mood. & R. 489. 

Annotation: — Distd. Re Nash, Exp. Glutton (1850), Fonbl, 

983. -Money was paid into a 
bank through a clerk of the bank on Saturday 
after office hours. The same evening one of the 
partners of the bank made a declaration of in- 
solvency, in the absence & without the knowledge 
of his partner. The bank never again opened for 
business, & the other partner concurred in allowing 
it to remain closed. Both partners were subse- 
quently adjudicated bkpt. ; — Held : the money so 
deposited passed 1^ the assignees . — Re Nash, Ex jy. 
Glutton (1850), Fonbl. 167. 


Sect. 26.— BANKER’S OBUGATION TO SECRECY. 

984. Bank acting for drawer & acceptor of bill — 
Notifying drawer of instructions given by acceptor.] 

— Semhle : bankers acting for the drawer & 
acceptor of a bill are not entitled to notify the 
drawer of the fact that the acceptor has given 
instructions to stop payment of the bill. — Crosse 
V, Smith (1813), 1 M. & S. 545 ; 105 E. R. 204. 

Annotations : — Re4d. Harris v. Richardson (1831), 4 C. & P. 
522. Mentd. Alien v. Edmondson (1848), 2 (Jar. & Kir. 
547. 

985. Disclosing state of customer’s account — 
Reasonable & proper occasion — Right of action. ]— 

In an action against a banker for disclosing the 
state of his customer’s account, the declaration 
alleging that deft, promised not to communicate 
to any other person the state of the account, except 
upon reasonable & proper occasion, the proper 
question for the jury is whether, in the circum- 
stances of the case, there was reasonable & proper 
occasion for the disclosure. Qu, : whether there 
is any le^al duty on a banker not to disclose the 
state of his customer’s account, so as to make such 
disclosure the ground of an action without special 
damage. — Hardy v, Vbasey (1868), L. R. 3 Exch. 
107 ; 37 L. J. Ex. 76 ; 17 L. T. 607. 


PART II. SECT. 26. — The private account of a person at a cause has been lodged at the banker’s 

banker’s is not privileged, & may be by the party in question to the orodit 
086 1. Disclosing slate of customer's made matter of evidence where it is of his private account. — MoKenzib v. 
account — Reasonable dt proper occasion,] established that money at Issue in the Tatlor (1862), 6 L. C. J. 83. — CAN. 
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986 . Duty not to mi^e disclosure — Question 
lor Jury.] — ^The sum standing to the credit of pltf., 
a customer of deft, ’s bank, was £438. The bank dis- 
closed the state of the accoimt to another of their 
customers, one of his creditors, &; the latter was 
thereby enabled to pay to the credit of pltf.’s 
account a sum sufficient to cover the amount of a 
bill & a cheque held by him, which the bank 
accordingly honoured — Held : it was for the jury 
whether there was a duty not to make such a dis- 
closure, although there was no evidence of it 
beyond the existence of the relation of banker &; 
customer. — Foster v. Bank of London (1862), 
3 F. & F. 214. 

Annotation : — Coxisd. Hardy v. Yoasey (1868), L. B. 3 Exch. 

107. 

987. Compulsion of law — Evidence as to 
customer’s balance.] — The banker of one of the 
parties in a cause is bound to answer what such 
party’s balance was on a given day, as it is not 
a confidential communication (Abhott, C.J.). — 
Loyd v. Freshfield & Kaye (1826), 2 C. & P. 
325, N. P. 

Annotations: — Mentd. Alliance Bank v. Kearslcy (1871), 

L. R. 6 C. P. 433 ; Okell v. Eaton & Okell (1874), 31 L. T. 

330. 

988. Customer contributory of com- 
pany — Companies Act, 1862 (c. 89), s. 115.] — The 

managing clerk of a bank, in which a contributory 
has an account, is a witness, compellable to answer 
as to that account, under the above sect. — Re 
Financial Insurance Co., Ltd. (1867), 36 
L. J. Ch. 687. 

Anrwtationa : — Apprvd. Re Bank of HinduBtan, ('lidna & 

.lapan. Swan’s (1870), L. U. 10 Eq. 675. Itofd. Re 

Mercantllo Credit Assoon. U868), 37 L. J. Ch. 206. 

989. -.] — Shares in a co., 
which was being wound up, had been transferred 
from C. to N. witiiout consideration, G. being the 
active party in the transaction, &; the subsequent 
calls had been paid with moneys supplied by G. 
The liquidators, considering it material to trace 
t hose moneys, applied for a summons calling upon 
the secretary of the banking co., with whom G. 
kept his account, to attend for examination, & 
produce all books containing entries as to G.’s 
affairs : — Held : the summons might issue, it 
being left open to the witness, upon his attending 
the summons, to take any objections he might 
have to the inspection of the books. — Re Smith, 
Knight & Co. (1869), 4 Ch. App. 421 ; 20 L. T. 
206, L.JJ. 

Annotation: — Apld. Re Contract Corpn. (1871), 6 Ch. App. 

146, L.JJ . 

990. .] — A banker, with 

whom a contributory has formerly kept an account, 
may be summoned under the above sect. & com- 
pelled to produce his books relating to the con- 
tributory’s account, to give all information in 
his power touching his affairs. — Druitt’s Case 
(1872), L. R. 14 Eq. 6 ; sub nam. Re Contract 
Corpn., Forbes’ Case, 41 L. J. Oh. 467 ; 26 L. T. 
(580 ; 20 W. R. 685. 


Production d5 inspection of books .] — See Sect. 

28, post. 


Sect. 27.— REPRESENTATIONS AS TO CREDIT. 

991. Answers to inquiries as to financial position 
of customer — Banker’s duty.] — ^Where information 
is asked of a banker concerning the financial posi- 
tion of one of his customers it must be shown, in 
order render him liable for misrepresentation, 
that his statement is fraudulent in a le^al sense, 
& it is no part of his duty to make inquiries else- 
where as to the solvency or otherwise of the cus- 
tomer respecting whom the inquiry is made, or to 
do anything more than answer the question put 
to him honestly from what he knows from the 
materials which he has before him. — Parsons v. 
Barclay & Co., Ltd. (1910), 103 L. T. 196 ; 26 
T. L. R. 628, 0. A. 

992. Intending guarantor.] — ^A surety 

is not of necessity entitled to receive, without 
inqiiiry, from the banker to whom he is about to 
bind himself, a full disclosure of all the circum- 
stances of the dealings between the banker Sc his 
customer. If he requires to know any particular 
matter, of which the banker is informed, he must 
make it the subject of a distinct inquiry. — 
Hamilton v. Watson (1845), 12 01. Sc Fin. 109 ; 
8 E. R. 1339, H. L. 

Annotations : — ^Apld. North BritiBh InHce. v. Lloyd (1864), 10 
Exch. 523. FoUd. Wythoa v. Labouohere (1859), 3 De G. 
& J. 593. Distd. Phillips V. Foxall (1872), L. R. 7 Q. B. 
666 ; London Genoral Omnibua Co. u. Holloway, [19121 
2 K. B. 72. C. A. Refd. Stewart v. M’Eean (1855), 10 
Exoh. 676, Ex. Cli. ; Plod^ro v. Bubb (1860), John. 663 ; Lee 
r. JoneB (1864), 17 C. B. N. S. 482, Ex. Oh. ; Welton v. 
Somes (1889), 5 T. Xj. R. 184, C. A. ; Seaton v. Heath, 
Seaton v. Bumand, [1899] 1 Q. B. 782, O. A. National 
Provincial Bank of Eni^land v. Qlanusk, [1913] 3 K. B, 
335. Mentd. Gardner v. Walsh (1855). 1 Jur. N. S. 828 : 
Mackroth v. Walinosley (1884), 51 L. T, 19. 

See, also, Nos. 256 ei seq., ante. 


Sect. 28.— PRODUCTION AND INSPECTION OF 

BOOKS. 

Sub-sect. 1. — In General. 

993. Books of agent for country bankers — 
Whether evidence against principals.] — The books 

of bankers, who are London agents for country 
bankers, are only evidence against themselves, 
unless the country bankers were acquainted with 
the mode of keeping them. — Re Boldero, Ex p. 
Wakefield Bank (1812), 1 Rose, 243. 

Annotation: — Reid. Thompaon v. Qiloa (1823), 3 Dow. Sc 
Ry. K. B. 733. 

994. Entries in books — Whether proof by clerk 
making them necessary — ^Absence of clerk abroad.] 

— Entries in the books of bankers, can only be 
roved • by the clerk by whom the entries have 
een made, nor is other evidence admissible, 


1890 (c. 31), 

8. 46.] — Evidence ob to a oustomer^s 
aooount is not privileged at common 
law, & the above seot. Is no more than 
a prohibition against a bank voluntarily 
porxnltting any examination of ou8< 
tomers* aooonnts save by a director. 
DisouBcdon of Bankers* Books Evidence 
Act, 1879 (o. 11). — Hannum v. McRab 
), 17 P R. 567 ; 18 P. R. 185.— 




u. .] — The above 

Boot, does not enable a bank to refuse 
to disclose their transactions with one 
of their oustomers, when the propriety 
of those transactions is in question in a 
ct. of law between the bank Sc another 

J. — VOL. m. 


customer who attacks them, & shows 
good cause for requiring the information 
he seeks . — Re Chatham Banner Co., 
Bank op Montreal's Claim (1901), 
22 C. L. T. Ooo. N. 22 ; 2 O. L. R. 072.— 
GAN. 

w. ^.1 — R. veas indebted 

to his bank for moneys advanced, for 
which the bank held seoiiritles pledged 
to them by H. & a promissory note made 
by R., payable on demand, for a sum 
burger than the amount then due. M. 
was negotiating 'with the bonk for an 
assignment of tho debt due by R., Sc was 
permitted bv the bank to boo the entries 
In their books relating to that debt, Sc 
the bonk assigned to M. the sum due 8c 


all tho seourities held by them, oove- 
nanting that the sum named was due Sc 
to produce Sc exhibit their books of ao- 
coimt Sc other evidence of indebtedness, 
etc. : — Held : the bank wore not pro- 
hibited by the above seot. from aHowing 
M., for the purposes mentioned, to in- 
sprct the aooount of R. with the bank. Sc 
the agreement was not invalid. — ^Mont- 
ooMERT V. Ryan, Ryan v. Bank op 
Montreal 8c Montoombry (1908), 16 
O. L. R. 75 ; 11 O. W. R. 279.— CAN. 

PART II. SECT. 28, SUB-SECT. 1. 

094 i. Entries in books — Whether evi- 
dence for bonk.]— The books of a bank are 
not evidence in their favour togprove 
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Sect. 28. — Production and inspection of hooks : Suh^ 
sects. 1 dt 2.] 

though such person is abroad. — Coopbb v. JVIabs- 
DEN (1793), 1 Esp. 1, N. P. 

995. Proof of payment by partner pro- 

ducing book.] — In a case of weged fraud between 
cestuis que trust & their trustees, the evidence of a 

{ >artner in the banking house, bringing forward the 
edger containing the entry of the money paid in to 
the trustee’s account & stating that, from that 
entry, although not made by himself, he has no 
doubt of the money having been so paid, is admis- 
sible. — Knatchbull V. Bradshaw (1835), 4 L. J. 
Ch. 62. 

996. Not communicated to customer.] — 

Entries in bankers’ books not proved to have been 
communicated to the customer are not evidence 
against him, but may be evidence for him. — 
Ee Boldero, Ex p. Pease (1812), 19 Ves. 25 ; 
1 Bose, 232 ; 34 E. B. 428. 

Annotations : — Mentd. Re Boldero, Ex p. Wakeflold Bank 
(1812). 1 Rose, 243 ; Hornblower v. Ihroiid (1819), 2 B. & 
Aid. 327 ; Thompson v. Giles (1823), 3 Dow. & Ry. K. B. 
733 ; Jombart v. Wollett, Jombort d. Legrg (1837), Don- 
nelly, 229 ; Re Goren. Ex p. Cutts (1838), 3 Mont. & A. 
649, L.C. ; Re Wise. Ex p. Atkins (1842). 3 Mont. D. & 
De G. 103 : Trimlngham v. Maud (1868), L. R. 7 Eq. 20. 

997. By several clerks.] — A banker’s ledger 

is receivable in evidence to show that a customer 
had no funds in the banker’s hands, although 
entries were made therein by several clerks. — 
Furness v. Cope (1828), 5 Bing. 114 ; Dan. & LI. 
187 ; 2 Moo. & P. 197 ; 6 L. J. O. S. C. P. 242 ; 
130 E. B. 1004. 

998. By deceased clerk — Ordinary course of 

duty. ] — A banker’s books kept by a clerk in the 
ordinary course of his duty may after his death be 
received in evidence, in an action against a surety 
on a bond conditioned for his fidelity, to prove the 
issue that certain sums had been received by the 
clerk. — Whitnash v. George (1828), 8 B. C. 
566 ; 108 E. B. 1149 ; suh nom. Wihtmarsh v. 
Genge, Dan. & LI. 171 ; 3 Man. & By, K. B. 42 ; 
7L. J. O S. K.B. 67. 

Annotaiion: — ^Difltd. Middleton v. Melton (1829), 10 B. & C, 
317. 

999. By deceased partner — Regular course 

of business.] — To make an entry in a banker’s 
book, in the handwriting of a deceased pai’tner, 
evidence, it must be proved not only to have been 
made in the refmlar course of business, but to have 
been made at the time it bears date or immediately 
after. — B ay v. Jones (1836), 2 Gale, 220. 

1000. Secrecy clause in bank deed — Effect.] — The 
object of the secrecy clause in bank deeds is only to 
prevent vexatious attempts to pry improperly into 


the affairs of the concern, & wherever a proper case 
is made out the ct. will not hesitate to make an 
order for inspection, non obstante the secrecy clause. 
— Re Birmingham Banking Co., Ex p. Brinsley 
(1806), 36 L. J. Ch. 160 ; 16 L. T. 203. 

Annotation : — Distd. Re Glamorganshire Banking Oo., 

Morgan's CiSaso (1884), 28 Ch. D. 620. 

1001. Application by dissentient share- 
holder.] — The deed of settlement of a banking co. 
provided that no member should be entitled to in- 
spect or have in equity discovery of the books of the 
co. The CO. went into voluntary liquidation under 
Cos. Act, 1862 (c. 89), with a view to reconstruction, 
<fe its business, customers, & books were transferred 
to a new co. M., one of six dissentient shareholders 
(who represented together about £3,000 paid-up 
capital out of a total of £338,000), refused an offer of 
the liquidators to buy her interest, & the liquidators 
appointed an arbitrator. M. also appointed an 
arbitrator, but previously to so doing took out a 
smnmons for production by the liquidators of all 
books, accounts, statements, returns, reports, & 
other documents containing entries or information 
relative to the assets of the bank at the date of the 
resolution to wind up ; — Held : M. was not entitled 
to the order asked for, which would injure the busi- 
ness of the new co., while her interests were suffi- 
ciently protected by Cos. Act, 1862, ss. 161, 162, 
under which the burden was on the liquidators to 
show that their offer was a fair one . — Ke Glamor- 
ganshire Banking Co., Morgan’s Case (1884), 28 
Ch. D. 620 ; 54 L. J. Ch. 765 ; 51 L. T. 623 ; 33 
W. B. 209. 

Annotation : — Apld. Re British Building Stone Co., [1908J 

2 Ch. 450. 

1002. Notice to produce — Cheque.} — If a cheque, 
drawn by one of the parties in a cause, be proved 
to be in the hands of the banker of such p^ty, 
having been paid, the opposite party need not, if he 
wishes to have it put in evidence, call the banker’s 
clerk to produce it, but may call for it under a notice 
to produce, as tlie bankers are the agents of the 
drawer of the cheque, A; the drawer would have a 
right to go I/O tlie bankers &- demand the cheque of 
them. — Burton v. Payne (1827), 2 C. & P. 520, 
N. P. 

1003. Production at specified place.] — Pltfs. were 
ordered to file an affidavit of documents, &; upon 
reasonable notice to produce for inspection at the 
office of their London solrs. those that they did not 
by that affidavit objtict to produce. Among the 
documents scheduled to the affidavit which pltfs. 
were willing to produce were certain bank books in 
constant use at their Hastings branch. On an appli- 
cation by deft, for inspection of these books pltfs. 


paymentB made by the bank. — Brook v. 
City Bank (1849), 1 L. O. R. 112.— CAN. 

994 li. .] — In an action by 

the troBtees of a bank, in process of being 
wound up, pltfs. proposed to prove the 
entries in the books of the bank as evi- 
dence in proof of the claim against the 
oustomor of the bank : — Hdd : such 
evidence was admissible. — ^M are v. 
Winter (1900), 8 Nfld. L. R. 388.— 
NFLD. 

994 lii. Payments by bank 

disputed .] — ^Where the fact of payments 
by a banking firm is distinctly put in 
issue, the book<< of the firm being at most 
corroborative evidence, the mere general 
statement of the banker to the ofl'ect 
that his books were correctly kept is not 
sufficient to dlsobaige the burden of 
roof that lies upon him, particularly if 
6 has the means of producing mnch 
better evidenco.-r-GuNaA Persbad v. 
Indebjit Singh (1876), 23 W. R. 300, 
P. O.— IND. 

994 iv. — Balance due on death 

of customer ,] — ^In an action by bankers 
against the representatives of a deceased 


customer to recover a balance of an 
account alleged to be duo to pltfs. by 
deceased at the time of his death, the 
production of the bankers’ books, with 
the entries of the items constituting the 
demand, kept according to the entab- 
lished custom of mahajuns in India, is not 
of itself sufficient evidence to establish 
such a claim, strict proof of the debt 
being required. — Rai Sri Kishen v. Rai 
HuRi Kishen (1853), 6 Moo. Ind. App. 
432, P. C.— IND. 

994 V. Cashier disputing 

payments in.] — In an action for an 
amount alleged to have been deposited in 
a savings bank, which was disputed by 
the cashier of the bank, entries made by 
him in the books of the bank were ad- 
mitted as confirmatory testimony of his 
evidence. — Kelly v. Harbour Grace 
Savinob Bank (1881), 6 Nfld. L. R. 67. 
—NFLD. 

994 vi. Deposits by <t ad- 

vances to cwshwier.l— Two books of a 
bai^, one containing deposits by & the 
other advances to an employer ; — Held: 
not sufficient evidence per se of a balance 


said to be due by him to the bank. — 
British Linen Co.'s Bank v. Thomson 
(1863), 2 Stuart. 176.— SCOT. 

a. Copies of entries in books — Evi- 
dence against bank.] — In an action bv a 
bank, in which deft, filed a statement of 
his account furnished by the bank from 
their books in support of his plea : — 
Held : such statement might be taken as 
evidence against the bank whore there 
was nothing to show error. — Morris v, 
Unwin (1851), 4 L. O. R. 235.— CAN. 

b* .1 — In an action against 

a banking co : — Held : excerpts from 
defenders* books, recovered under a 
commission & diligenoe granted by the 
ct., 8c certified to be correct by defenders* 
manager, who exhibited the books, 6c 
whoso deposition under the commission 
was produced therewith, 8c the comr. 
8c clerk, were good evidence against de- 
fenders in the Jury ot., 8c it was not 
necessary to produce the books them- 
selves. — Thom v. North Britibh Bank 
( 1850), 23 Sc. Jur. 40.— SCOT. 

lOOS i. Production of books — Refusal 
of bank agent to produce .] — bank agent 
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gave notice under R. S. C., Ord. 21, r. 17, that they 
would produce them at the Hastings branch & 
dedined to produce them elsewhere : — Held : r. 17 
had no reference to a case where the ct. had ordered 
documents to be produced at a specified place, Sc 

E ltfs. were in contempt. — L loyds Bank, Ltd. v. 
iUCK (1001), 46 Sol. Jo. 596. 

1004. Inspection of bank books — Application 
against public officer of dissolved company — Cove- 
nant by shareholder not to call for inspection.] — Bill 
against a public officer of a joint-stock banking co., 
which had been dissolved, charging documents & 
praying an account. Deft, answered that the docu- 
ments were not in his individual possession, but 
admitted them to be in the possession of the di- 
rectors & the solr. to the co., & he set them forth 
in his^ sched. On a motion to produce same : — Held : 
notwithstanding the dissolution, he still represented 
the co. for the purposes of the motion, & was 
bound to produce the documents. 

The covenant of a shareholder in the deed of 
settlement, that he will not call for inspection of 
certain books of the co., will not be a bar to his 
moving for their production in a suit brought by 
him against the co. — H all v, Connell (1840), 3 
Y. & C. Ex. 707 ; 0 L. J. Ex. Eq. 25 ; 160 E. R. 
886. 

1005. Of banking corporation not governed by 

Companies Acts — Right of shareholder to inspect.] — 

Resp. held one share in the B. Bank & claimed the 
right to inspect the register of shareholders. The 
corpn. was not governed by any Act conferring upon 
shareholders a genc'ral right of inspection : — Held : 
a member could not inspect the books of a corpn. 
not governed by Cos. Acts unless he showed there 
was some specific dispute or question in which he 
had a special interest different from that of the 
other members, & inspection, if granted, must be 
limited accordingly. — B ank of Bombay i\ Suleman 
SOMJI (1008), 90 I.. T. 62 ; 24 T. L. R. 608, P. C. 

Under Bankers’ Books Evidence Act, 1879 

(c. 11).] — Sec Nos. 1007 et aeq., post. 


1006. Sealed packet — Obligation to produce — 
** Document.”] — A sealed packet may be a “ docu- 
ment,’* & liable to production upon a subpoena 
duces tecum. 

The fact that a banker has received a document 
upon the terms that it shall not be delivered up ex- 
cept with the consent of the depositors is no answer 
to a subpoena duces tecum requiring the banker to 
produce the document. — R. v. I) aye, [1908] 2 
K. B. 333 ; 77 L. J. K. B. 659 ; 99 L. T. 165 ; 72 
J. P. 269 ; 21 Cox, C. C. 659, D. C. 


Sub-sect. 2. — ^Under Bankers’ Books Evidence 

Act, 1879 (c. 11), and Similar Colonial Acts. 

1007. Copies of entries In books — Evidence 
against any one.] — The effect of a. .3 of the above 
Act is to make copies of entries in the books 
of a banker admissible evidence against any 
one, & copies of entries in the books of the bankers 
of deft, are evidence against pltf. — Harding r* 
Williams (1880), 14 Ch. D. 197 ; 49 L. J. Ch. 661 ; 
42 L. T. 507 ; 28 W. R. 615. 

Annotation: — Dbtd. Arnott v. Hayoa (1887), 50 L. J. Oh. 

844, C. A. Harding y. Williams has boon disapproved by 

the Ct. of Appeal (Fry, L.J.). 

1008. .] — Entries in bankers’ books 

under the above Act are primd facie evidence 
against the world. — London & Westminster 
Bank v. Button (1907), 51 Sol. Jo. 466. 

1009. By whom provable. ] — Copies of entries 

in bankers’ books were made by a chartered accoun- 
tant, to whom the books had been produced by a 
cashier of the bank. The cashier proved that the 
books were ordinary books of the bank & that the 
entries were made m the usual course of business, 
but he could not prove the copies were correct. The 
chartered accountant proved the copies were cor- 
rect : — Held : under s. 5 of the above Act proof of 
the correctness of the copies need not be given by an 


refused to produce on the ground that ho 
had no documents In his possession but 
as such bank af?cnt : — Held : ho ought to 
set out in his affidavit what documents 
wore so in his possession ; & it appearingr 
that he had taken a conveyance to 
liimself 08 trustee for the bank, & that 
he had certain documents not mentioned 
in his affidavit, ho should be ordered to 
produce them, althoiigrh the bank wore 
not parties to the cause. — McDonell w. 
McKay (1867), 2 Oh. Ch. 141.--CAN. 

1003 ii. Refusal to produce verified 

copv.\ — Upon a bank refusing to produce 
a verified copy of an account, they were 
ordered to produce the books containingr 
the account in question at the trial of 
the action. — Coleman v. Coleman 
(1898X 32 I. L. T. 66.— IR. 

1003 iii. Local manager examined 

as witness — Head office outside province,] 
— Upon a motion by pltf. to commit the 
local managror of a chartered bank, who 
was subpennaed to attend before a 
master upon a reference, & there to 
produce the books of the bank So give 
evidence, for his contempt In not oora- 
plyingr ^th the subpoena : — Held : (1 ) 
It was unreasonable to expect the 
witness to take from the bank the bookie 
that were In use Sc attend during: bank- 
ing hours for the purpose of an examina- 
tion in a matter in which he had no 
interest except as a witness. Sc It would 
be proper for the master to take the evi- 
dence at the banking offices after bank- 
ing hours ; (2) where the head office of 
the bank was outside of Ontario, the 
local manager was the proper person to 
subpoena to produce the books. Sc should 
be ordered to do so, more especially 
where it did not appear that in so doing 
ho would be contravening any rule or 
regrulation of the bank. — Hannum v. 


McRae (1898), 17 l\ R. 507; 18 P. R. 
185.— CAN. 

1004 i. Inspection of hank hooks — 
Mandamtis,] — The ct. ^11 not, although 
they have the power, grant a mandamus 
for the inspection of the stock book or 
other books of a bank, unless on special 
grounds. — Bank of Upper Canada v. 
Baldwin (1829), Dra. 65. — CAN. 

1004 ii. When granted — Account 

of person not party to action.] — An applica- 
tion for inspection of the bank account of 
a person not a party to the action ought 
not, as a general rule, to bo granted 
without nouce to such person Sc to his 
bankers. Sc then only upon an affidavit 
showing, to the full satisfaction of the 
ot. or judge, that there are good grounds 
for belloviiig that there are entries in 
the account material to some issue to 
bo tried in the action. Sc which would 
bo evidence at the trial for the party 
applying for such inspection. — L*A mi£ 
V. WILSON, [19071 2 I. R. 130. — IR. 

1004 ill. Examination 

of bank officer.] — ^The manager of a 
branch of the N. Bank deposed that the 
United Irish Lec^ruo kept an account at 
that branch, & that he had a copy of it 
from Nov. 12 to Jan. with him. He 
objected to produce it : — Held : the 
bank's customer not being before the 
ct., production would not be ordered to 
assist a litigant to make out his case, 
but it was competent for counsel to 
examine the bank officer as to par- 
ticular matters Sc to discover whether 
or not there was an entry in the bank 
book with regrard to those matters. — 
Cork (Eastern Division) Case (1911), 
6 O'M. Sc H. 318.— IR. 

PART II. SECT. 28. SUB-SECT. 2. 

1007 i. Copies of entries in books — 
Foreign banks,] — ^Evidenoe Ordinance, 


1889, 8. 20, which allows extracts of 
bankers' books to bo given in evi- 
dence, does not apply to foreign banka 
^vithont an order of the Governor in 
Coimcil, In virtue of s. 2 . — Lk Leuno 
Shi V. ho Lim Ykttk (1912), 7 Hong 
Kong L. R. 60.— HONG KONG. 

1007 ii. Bank not “ company.**]-^ 

Copies of entries in the books of a bank, 
which does not come within the defini- 
tion of a ** CO. " in Bankers* Books Evi- 
dence Act, s. 2 (1), though certified in 
accordanoo with the form prescribed by 
that Act, are not admissible in evidence 
under that Act, — Queen Empress t>, 
McGuire (1900), 4 C. W. N. 433.— IND. 

1009 i. Verification.] — Oral evl- 

donoe may be given of the accuracy of 
copies of bank books put in evidence 
under Bankers* Books Evidence Act, 
1878 (No. 620), 8. 4 ; proof by means of 
an affidavit is merely supplementary to 
such oral proof. It is necessary to 
prove that the institutions, copies of 
whose accounts it is sought to put in 
evidence, are banks of deposit as well as 
of issue. — R. V. Shipp Sc Stockall 
(1888), 14 V. L. R. 198.— AUS. 

1 009 ii. Proof of identity. ] — 

A copy of an account kept at a bank 
under the same name as that of prisoner, 
verified by affidavit under Banks Sc 
Bankers Aot Amendment AcL 1887, 
8. 5 : — Held : admissible os evidenoe of 
an account kept at that bank by 
prisoner, without preliminary proof ot 
the identity of the person for whom 
the account was kept with prisoner, or 
other proof of such identity than was 
afforded by a comparison of paying-in 
slips Sc cheques, proved to have been 
Rigrned by prisoner, with the entries in 
the copy account. — R. v, Kirby (1896), 
15 N. Z. L. R. 66 .— N.Z. 

X 2 
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Sect 28. — Production and inspection of hooka : Sub^ 
sect. 2.] 

officer of the bank, but might be given by any person 
who had examined the copies with the original 
entries. — R. v. Aubxttt (1910), 76 J. P. 112 ; 6 
Cr. App. Rep. 66, C. C. A. 

1010. Accounts of third parties — ^Who may apply 
for order to inspect.] — ^Pltf. in an administration 
action was a residuary legatee of M., a solr., testator 
in the action, & in the course of the cross-examina- 
tion on the accounts, before the chief clerk, of deft. 
H., who was testator’s son-in-law & exor. & was 
carrying on business as a solr. imder the firm of 
“ M. & H.,” applied to the ct., under s. 7 of the 
above Act, that she might be at liberty to inspect at 
the bankers’ of testator &> deft, the books of the 
bank for four years containing the entries of the ac- 
counts of testator &> also of M. H., & to take 
copies of such entries. Pltf.’s solr. deposed that the 
inspection was necessary for the purposes of the 
action : — Held : a person who formerly had a right 
to compel bankers to produce their books by sub- 
poena duces tecum might apply for an order, & pltf . 
was entitled to the order asked for. — JBc Mabsh- 
FIELD, Mabshfield V. Hutchings (1886), 32 Ch. D. 
499 ; 65 L. J. Ch. 522 ; 64 L. T. 564 ; 34 W. R. 511. 
Annotation : — DIftd. Amott v. Hayes (1887), 36 Ch. D. 731. 

1011. Power of court.] — The ct. has power 
under s. 7 of the above Act to order inspection of 
bankers* books containing the accounts of persons 
not parties to the action if it is satisfied that such 
accounts will be evidence admissible at the trial & 
that the accounts are in substance & in fact kept on 
behalf of a party to the litigation. — Howard v. 
Beall (1889), 23 Q. B. D. 1 ; 58 L. J. Q. B. 384 ; 
60L. T. 637; 37 W. R. 655. 

Annotations : — Apprvd. South Staffordshire Tram. Co. e. 

Sbbsmith, [1895] 2 Q. B. 669, C. A. Befd. Elder v. Carter 

(1890), 59 L. J. Q. B. 281. 

1012. -. ] — ^An order for inspection of en- 
tries in a banker’s books under s. 7 of the above 
Act will as a general rule be made only where they 
are entries in an account which is in form or sub- 
stance the account of one of the parties to the litiga- 
tion. If the ct. has jurisdiction under that sect, to 
order inspection of the banking account of a person 
not concerned with the litigation, it will exercise 
that jurisdiction with the greatest caution. 

Pltf. sued to rescind a contract for purchase by 
him of shares in a co. from deft, on the ground that 
deft, had induced him to enter into the contract by 
misrepresentations, one of which was that the co. 
had a certain large balance at its bankers’ at that 
time. Before the action was set down for trial pltf. 


applied to the ct. for liberty to inspect take 
copies of any accounts of the co. in its bankers*^ 
books, & an order was made for mspection with the 
qualification, ** but such inspection is to be limited 
to showing the balance of the co. in the booite of the 
bankers on Dec. 2, 1895 ” ; — Held : this order 
must be discharged. — P 0 LI. 0 CK v. Gable, [1898] 1 
Ch. 1 ; 66 L. J. Ch. 788 ; 77 L. T. 416 ; 46 W. R. 
66 ; 14 T. L. R. 16 ; 42 Sol. Jo. 32, C. A. 

Annotation: — ^Befd. Cork (Eastern Division) Case (1911), 

6 0*M. & H. 318. 

1013. Verified copies not furnished — Subpoena 
duces tecum.]— The above Act, by s. 6, only 
excuses the attendance of a banker with his 
books where he has complied with ss. 2 & 5. If he 
has not furnished or been willing to furnish verified 
copies of the required entries the books may still 
be obtained by subpoena duces tecum . — Emmott v. 
Stab Newspai»er Co. (1892), 02 Li. J. Q, B. 77 ; 67 
L. T. 829 ; 57 J. P. 201 ; 9 T. L. R. Ill ; 6 R. 137. 

Annotation : — Apprvd. Bt Bankers* Books Evidence Act, 

1879, R. V. Bono (1913), 29 T. L. R. 635, D. C. 

1014. Books in custody of bank’s successors 
— Book no longer in daily use.] — The above Act 
applies to books in the custody of a bank which has 
taken over the business of other banket^ by whom 
the entries were made many years previously, & it 
fdso applies to a book which has ceased to be in 
daily use, if the book has been kept so that it may 
be referred to. — Idiots’ Asylum v. Handysides 
(1906), 22 T. L. R. 673, C. A. 

1015. Inspection of bank books — Ex parte appli- 
cation — Evidence in ^support.] — In an action for 
goods sold & delivered, to which payment & a 
counterclaim were pleaded, pltf., after issue joined* 
applied ex p.to a judge at chambers & obtained 
leave, under s. 7 of the above Act, to inspect deft.’s 
banking account. The application was supported 
by an affidavit of a solr., merely stating his belief 
that an inspection of deft.’s banking account was 
material to the matters in dispute. The order was 
served on deft.’s bankers, & they, on receipt of it, 
informed deft., who thus heard of the order which 
had been made. On the application of deft, the 
order was set aside on the ground that in tlie cir- 
cumstances pltf. was not entitled te it. 

In civil proceedings an application for such an 
order for inspection ought not to be made exp. ; & 
semble : the power to grant the order ex p. is limited 
to criminal proceedings. — Davies v. White (1884), 
53 L. J. Q. B. 275 ; 60 L. T. 327 ; 32 W. R. 620. 

1016. .] — ^An order giving liberty 

to inspect a banker’s books & take copies of any en- 
tries therein for the purposes of legal proceedings 
may under the above sect, be made exp. & without 


c. Inspection of original entries 

— Effect of omission.] — Semble : a notice 
of intention to adduce copies of entries 
in a bank book under Bankers* Books 
Evidence Act, 1878 (No. 620), will not 
be srood if it omit to state that the 
original entries may be inspected. — 
Bank of Australia v. Pollard (1882), 
8 V. L. R. 66.— AUS. 

d. Production of hooks — Bank not 
party to action.] — The ct. has power, 
imder Bankers* Books Evidence Act, 
1878 (No. 620), 8. 8, to order the pro- 
duction of bank books at the trial of an 
action, although the bank are not 
parties to the action. — Hay «. Pater- 
son, Be Colonial Bank (1889), 15 
V. L. R. SCO.— AUS. 

e. .] — The ct. has power, 

under Evidence Act, 1890 (No. 1088), 
e. 39, to order the production of a 
banker's books at the trial of an action, 
^though the bank are not parties to the 
action. The ct. will grant an order for 
such production, notwithstanding an 
undertaking by the bank to have verified 
copies of all the material entries In such 
books in ot. at the trial to be used in 


evidence If the ct. should so direct, 
because such verified copies could not 
in the circumstances, by virtue of s. 36, 
be adduced in evidence at the trial. — 
Dabuno t). Carter Sc Co. (1903), 29 
V. L, R. 136.— AUS. 

1016 i. Inspection of hank hooks — Who 
may order — Court or judge.**] — On the 
taMng of evidence imder a commission 
issued by the High Ct. in England, 
application was made for an order under 
Bankers* Books Evidence Act (58 Vlot. 
No. 6), 8. 7 : — Held : the word “ ct.’* In 
the above sect, was restricted to the ot. 
before whom the legal proceedings were 
held or taken, but the word ** judge ** 
in the sect, applied to any judge. Sc 
there was power to make the order asked 
for. — Peak Hill Goldfields, Ltd. v. 
Simpson (1905), 7 W. A, L. R. 286. — 
AUS. 

1016 ii. Books outside juris- 

diction.] — Bankers* Books Evidence Act, 
1878 (No. 620), does not apply to books 
out 01 the jurisdiction of the ct. — ^B ank 
OF Australia v. Pollard (1882), 8 
V. L. R. 66.— AUS. 

1016 iii. When granted .] — ^In an 


action against a married woman on 
foot of building contracts, deft, alleged 
certain payments. All payments had 
been made by cheques drawn by doft.'s 
husband i n his own name, or n his 
business name. The ct. made an order 
giving jpltf. Jiberty to inspect the bank 
accounts of d6ft.*s husband Sc the firm, 
under Bankers* Books Evidence Act, 
1879 (c. 11), 8. 7. — M'Gobman V. 

KIERANB (1901), 35 1. L. T. 84.— IR. 

1016 iv. One customer pav- 

ing d^bt due by another.] — ^In an action 
where one of the issues was whether pltf.. 
who had an account in a bank, had paid 
to the bank a sum of money due to the 
same bank by another party, who had 
also an account therein, the ot., on the 
ex. p. appltoation of deft., made an 
order under Bankers* Books Evidence 
Act, 1879, 8. 7, giving him liberty to 
inspect Sc take copies of any entries in 
the accounts of pltf. Sc the party 
Indebted to the bank, with reference to 
any sum or sums paid by pltf. for the 
indebtednesB of the other party. — 
Fitzpatrick v. M'Donald (1892), 30 
L. R. Ir. 249.— IR. 
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oation should be served on the person whose account 
is to be inspected, & in some cases the ct. may re- 
quire evidence of the bona fidea of the application, 
& of the materiality of the inspection. The order 
should be limited to such part of the accounts as is 
presumably connected with the matters in question 
m the proceedings. — ^A bnott v, Hayes (1887), 36 
Oh. D. 731 ; 56 L. J. Oh. 844 ; 67 L. T. 299 ; 36 
W. R. 246 ; 3 T. L. R. 807, C. A. 

Annotations: — Be!d. Emmott v. Star Newspaper Co. (1892). 

62 L. J. Q. B. 77 ; Parnell v. Wood. [18921 P. 137. C. A. ; 

Be Bankers* Books Evidence Act, 1879. R. v. Bono (1913). 

29 T. L. R. 635, D. C. Mentd. Elder v. Carter, Ex p. Slide 

& Spur Gold Mining Co. (1890). 25 Q. B. D. 194. C. A. : 

R. V. Kinghom. [1908] 2 K. B. 949. 

1017. Irrevelant matters — Refusal of dis- 
covery. ] — ^Pltf . in an action for probate having been 
ordered to produce for inspection documents in her 
possession relating to the matters in question in the 
action, produced the pass-books of her banking ac- 
count, sealing up parts of them which were, as she 
deposed, irrelevant to the matters in issue. Appli- 
cation was thereupon made by the opposing parties 
for an order authorising them to inspect the books, 
or in the alternative for leave to issue a subpoena 
duces tecum to the officers of the bank for their pro- 
duction : — Held : (1) the application could not be 
granted, for there was nothing in the above Act t/O 
deprive a party to a legal proceeding of his right to 
refuse discovery of entries in his banker’s books on 
the ground t hat they were irrelevant ; (2) whether 
the subpoena duces tecum should be granted was a 
matter which ought to be left for the determination 
of the judge at the trial. — P arnell v. Wood, [1892] 
P. 137 ; 66 L. T. 670 ; 40 W. R. 564 ; 8 T. L. R. 
274, C. A. 

Annotations : — Distd. Perry v. Phosphor Bronze Co. (1894). 

71 L. T. 854, C. A. Befd. Smith Staflordshiro Tram. Co. v. 

Ebbsmith, [1895] 2 Q. B. CC9. C. A. 

1018. ] — The jurisdiction to order 
inspection of entries in bankers’ books under s. 7 of 
the above Act ought to be exercised in conformity 
with the general law as to discovery, by which a 
partjr to an action is entitled to refuse discovery of 
entries which he swears to be irrelevant. 

Deft, in an action stated on affidavit that entries 
in his banking account were irrelevant to the 
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matters in dispute : — Held : an order for inspection 
of those entries before the trial ought not to be 
made. — S outh Staffordshirb Tramways Co. v. 
Ebbsmith, [1895] 2 Q. B. 669 ; 65 L. J. Q. B. 96 ; 
73 L. T. 464 ; 44 W. R. 97 ; 12 T. L. R. 32 ; 40 
Sol. Jo. 49, 0. A. 

1019. Pass-book disclosed — Application to 

inspect other books.] — In a proper case the ct. will 
order inspection of bankers’ books although the 
pass-book has been disclosed in the proceedings. 

Pltf. made an affidavit of documents, to which he 
scheduled his bankers’ pass-books. Defts. were 
charging pltf. with having paid sums received for 
petty cash into his private account at a bank, & 
they contended that the pass-books did not disclose 
what the various items actually were, & they 
desired to obtain inspection of the bankers’ books 
into which the entries from the pass-books were 
copied, as showing more definitely the nature of 
pltf.’s account at the bank : — Held: a case for in- 
spection before trial had been made out. — SPERRY v, 
Phosphor Bronze Co., Ltd. (1894), 71 L. T. 864 ; 
14 R. 361, C. A. 

1020. In English action — Books in Scotland 

or Ireland.] — -The above Act applies to the whole of 
the United Kingdom & an English ct. has jurisdic- 
tion under s. 7, upon an application made in an 
English action, to order inspection of a bankers* 
books in Scotland or Ireland. — Kissam v. Link, 
[1896] 1 Q. B. 574 ; 65 L. J. Q. B. 433 ; 74 L. T. 
368; 44W.R. 452; 12 T. L. R. 333, C. A. 

1021. In criminal proceedings — Jurisdiction 

of magistrate. ] — A magistrate, before whom criminal 
proceedings are being taken, has power to make an 
order under the above Act for the prosecutor to in- 
spect & take copies of entries in the books of a 
bank at which deft, keeps an account. — R. v. KlNO- 
HORN, [1908] 2 K. B. 949 ; 78 L. J. K. B. 33 : 99 
L. T. 794 ; 72 J. P. 478 ; 25 T. L. R. 219 ; 21 Cox, 
C. C. 727, D. C. 

1022. To support Justification of libel.] 

— In proceedings for criminal libel, in which they 
proposed to put in a plea of justification, defts. ap- 
plied for an order under the above sect, to inspect 
the banking account of the person they were alleged 
to have libelled : — Held : an order would not be 
made in those circumstances. — Re Bankers’ 
Books Evidence Act, 1879, R. v. Bono (1913), 29 
T. L. R. 635, D. C. 
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BANKRUPTCY AND INSOLVENCY. 

(See Volume IV.) 

Owing to it not being practicable to include cases relating to the above subject 
to any useful extent in this Volume, it has been arranged for the Title to 
commence in Volume 1 F. The Editors are of the opinion that this method will 
be found far more serviceable to Practitioners than wovCldbe the case if merely 
a small Sk ction of the Title appeared in the present Volume, 
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Judges and other Judi* 

dal Officers . . See Courts; Public 

Authorities 
AND Public 
Officers. 


Litigants appearing in 

Person . . .See Practice and Pro- 

cedure. 

Practice, generally . ,, Practice and Pro- 

cedure. 

Solicitors . . . Solicitors. 


Note. — Caees on the position of barristers in colonies where the fusion of the two branches of the legal 
profession exists, have in general been omitted and will be dealt with under Solicitors. 


Sect. 1.— THE INNS OF COURT AND OTHER 

GOVERNING BODIES. 

Sub-sect. 1. — Their Nature and Position. 

1. Voluntary society.] — The Inns of Ct. are 
voluntaiT societies. — M anisty v. Kenealy (1876), 
3 Char. Pr. Cas. 36 ; 24 W. R. 918. 

2. Not corporate body — Remedy for griev- 
ances — ^Appeal to judges.] — The Inns of Ct. are not 
a body corporate, but only voluntary societies, & 
no writ can be directed to them, the ancient & 
usual way of redress for any grievance in the Inns 
of Ct. being by way of appeal to the judges. — 
Booreman’s Case (1641), March, 177, pi. 236 ; 82 
E. R. 464. 

AnnoUtUons : — Apld. R. v. Physicians’ Colleflro (1681), 2 Show. 
178. Folld. It. V. Gray’s Inn (1780), 1 Dougr. K. it. 353. 
Apld. Manisty r. Kenealy (1876), 24 W. R. 919. 

3. 8. P. R. V. Gray’s Inn (1780), 1 Doug. K. B. 
353 ; 99 E. R. 227. 

Annotations: — Refd. R. v. Lincoln’s Inn Itcnchors (1825), 4 
B. & C. 855. Mentd. Noat^ V. Denman (1874), L. R. 18 
Eq. 127. 

4. Benchers of Inn — Fluctuating body.] — The 

Benchers of the Inns of Ct. are not a corpn., but a 
fluctuating body (Lord Hathebley). — Ratuven 
Parish v, Elgin Parish (1875), L. R. 2 Sc. & Div. 
535. 

Annotation : — Mentd. Tancred, Arrol v. Steel Co. of Scotland 
(1890), 15 App. CaH. 125, H. L. 

6. Sites & areas — Extra-paroohlai. ] — The sites 
areas of Inns of Ct. are extra-parochial. — R. v. 
Peterborough J J. (1783), Cald. Mag. Cas. 238. 

6. Inns of Court — Not places privileged from 
arrest.] — The Inns of Ct. are not places privileged 
from arrest. — Brown r. Borlace (1697), Skin. 
684 ; Holt, K. B. 590 ; 12 Mod. Rep. 155 ; 3 Salk. 
46 ; 90 E. R. 304. 

7. Inns of Chancery — Relationship be- 

tween.] — The Inns of Ch. were subservient to the 
Inns of Ct. in matters of Commons & exercise. — 
Inner Temple v. Ince (1677), 3 Keb. 835 ; 84 
E. R. 1041. 

8. Benchers of Inner Temple — Clifford’s Inn — 
Compulsory authority.] — A rule nisi for a manda- 
mus to the Principal of Clifford’s Inn to attend the 
Benchers of the Inner Temple, & produce the 
records & regulations of the Society of Clifford’s 
Inn, to enable the Benchers to decide on the 
validity of his election to that office, was dis- 
charged, no sufficient proof appearing that the 
Benders of the Inner Temple had a compulsory 
authority over Clifford’s Inn for that purpose. — 
R. V. Allen (1834), 6 B. & Ad. 984 ; 3 Nev. & M. 
K. B. 184 ; 110 E. R. 1065. 

Annotation Beld. Smith v. Kerr, (19001 2 Ch. 611. 


9. Inn of Chancery — Property vested in trustees 
— Charitable trust.]— The Society of Clifford’s Inn 
was one of the Inns of Ch. established to provide 
for the legal education of students of the law. In 
the year 1618 by an indenture of feoffment the 
messuages & premises occupied by the society were 
assured to certain members thereof as trustees, in 
consideration of the payment of a sum of money, & 
the reservation of certain rents. The indenture 
declared that the intention of the grantors was that 
the messuage commonly called Clifford’s Inn, which 
was stated to have been for many years used^ & 
employed as an Inn of Ch. for the study & practice 
of the common laws of the realm, & to have been 
governed to the good of the Coinmon wealth & the 
honour of the gi*antors & their ancestors, “ shall 
may hereafter continue to be employed as an Inn 
of Ch. for the furtherance of the practisers & 
students of tlie common law of the realm as afore- 
said,” & that the society should from thenceforth 
be assured of a certain state therein, & the operative 
part of the deed declared that the true intent &; 
meaning thereof, & of the parties thereto, was that 
” Clifford’s Inn shall for ever hereafter be con- 
tinued & employed as an Inn of Ch. for the good of 
the gentlemen of the society & for the benefit of 
the commonwealth as aforesaid & not otherwise.” 
The property l^d long been dealt with by the 
society as its own, & for its own purposes, & tho 
surviving members contended that it was not now 
subject & or affected by any charitable trust, but 
belonged to the individual inembem for their own 
personal benefit, to be divided & disposed of as 
they might think fit : — Held : the property vested 
in the present trustees was held by them upon 
trust for charitable purposes. — Smith v, Kkrr^ 
[1902] 1 Ch. 774 ; 71 L. J. Ch. 369 ; 86 L. T. 477 ; 
18 T. L. R. 456, C. A. 

10. Inner Temple — Clifford’s Inn — Trust funds — 
Administration of.] — Upon the application of the 
Honourable Society of the Inner Temple to inU r- 
veno & attend all proceedings connected with the 
settlement of a scheme relating to the trust fund 
which had arisen from the sale of Clifford’s Inn, on 
the ground that Clifford’s Inn was a dependency of 
the Inner Temple, & had been under the control of 
that society in all educational matters for several 
centuries : — Held : on the evidence before the cL 
the Inner Temple had no paramount right to be 
regarded as persons in the position of trustees of 
the fund, with power to administer it as they 
thought fit, & no useful purpose would bo served by 
the ct. exercising its discretion in favour of the 
Inner Temple, & granting the application. — Smith 
V. Kerr (1905), 74 L. J. Ch. 763 ; stib nom. Re New 
Inn, A.-G. v. Coldnam, Smith v. Kerr, 49 Sol. Jo, 
269. 


SECT. 1. SUB-SECT. 1. 

1 ^ Bar Council — Resolutions o/.]— 
^thoufh the resolutions of the Bar 
OoimolT are not binding on the ots., the 
Bar Council is the recognised authority 
on matters of professional conduct A 
etiquette allecti]^ counsel, &, its opinion 


is of the greatest weight & value. — 
Weston v. Peary Mohan Dass (1912), 
I. L. R. 40 Calc. 898.— IND. 

b. Bencher of Law Society of Upper 
Canada — Retired Judoe.**] — A Jud^ of 
a superior ct. of Prortnee of Ontario, 
who, after voluntary resignation of 


office, before he has become entitled to a 
retiring allowance, has been accepted, 
resumes practice of his profession, is a 
“ retired judge ” within R. S. O., 1877, 
c. 138, B. 4. & an ex-oMcio bencher of the 
Law Society of Upper Canada.— 
Macdonell V, Blake (1890), 17 A. R. 
312.— CAN. 
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Sect. 1. — The Inna of Court and other governing 
bodies: Suh-aect. 2. A. B. die C."] 

Sub-sect. 2. — Powers op Benchers. 

A. Admission of Students, and Calling of Barristers. 

11. Call to Bar — Holy orders — Disqualification.] 

— H. had been admitted a member of the Inner 
Temple, but when the time came for his call to the 
Bar a question was raised as to his being in holy 
orders. The Benchers of the Inner Temple having 
requested the opinion of the other Inns on the 
point, Lincoln’s Inn, Middle Temple & Gray’s Inn 
were of opinion that a person in priest’s orders was 
not a proper person to be called to the Bar. — 
Horne’s Case (1779), 20 State Tr. 687, n. ; 2 
Lud. E. C. 281, n. 

12. .] — ^At a joint meeting of 

delegations from the Benchers of the four Inns it 
was the opinion of all the deputies that a person in 
deacon’s orders ought not to be called to the Bar. — 
Tooke’s Case (1794), 20 State Tr. 687, n. 

13 . Method to compel.] — A mandamus will 

not lie to compel admission to the degree of 
barrister. The only mode of relief is by appeal to 
the twelve judges.^ — R. v. Gray’s Inn (1780), 1 
Doug. K. B. 353 ; 99 E. B. 227. 

AtmotcUionB : — Apld. Neato f?. Denman (1874), L. R. 18 Eq. 

127. Refd. R. V. Lincoln’s Inn Benchers (1825), 4 B. & (5. 

855. 

14. Signing roll — Necessity for. ] — The sign- 
ing of the roll of barristers formerly kept in the Ct. 
of King’s Bench is since Promissory Oaths Act, 
1868 (c. 72), no longer necessary. Admission to 
the Bar is the act of the Inn of Ct. & is complete 
when the party is so admitted . — Re Perara (1887), 
3 T. L. R. 677. 

15. Admission & call — Refusal of Benchers — 
Appeal from.] — The Benchers of each Inn can 
refuse to admit a person as a student, or to call a 
student to the Bar, but their decisions are subject 
to an appeal to the judges as visitors of Inns of Ct. 
— Harvey’s Case (1821), Pearce, Inns of Court, 
2nd ed., p. 405. 

16. Admission of students — Mandamus to 
Benchers.] — The ct. will not grant a maiAamus 
to compel the Benchers of one of the Inns of Ct. to 
4ulmit an individual as a member of the society 
with a view to his qualifying himself to be called 
to the Bar. — B, v. Lincoln’s Inn Benchers (1825), 


4 B. &; 0. 855 ; 7 Dow. & By. K. B. 351 ; 107 E. 
1277. 

Annotation .*■ -Apld. Neate v, Denman (1874), L. R. 18 Eq. 
127. 

17. Inns of Chancery — Admission of attorney — 
Mandamus to Benchers.] — The Inns of Ch. are so 
far voluntary societies that the ct. possesses no 
power to compel them by mandamus to admit an 
attorney to be one of their members. — R. v, Bar- 
nard’s Inn (1836), 5 Ad. & El. 17 ; 2 Har. & W. 
62 ; 111 E. R. 1073. 

B. Discipline and Disbarring. 

18. Disbarring — Remedy of party aggrieved — 
Appeal to judges. ] — A barrister in the Temple was 
expelled from the society & his chambers seized for 
non-payment of commons. He moved for a writ 
of restitution addressed to the Benchers : — Held : 
no writ could issue to the Benchers, they not being 
a body corporate, the only remedy being by appeal 
to the judges. — Booreman’s Case (1641), March, 
177, pi. 235 ; 82 E. R. 464. 

Annotations : — Apld. R. V . PhyBiciaiiB’ College (1681), 2 
Show. 178 ; H. t». Gray’s Inn Benchers (1780), 1 Dong. 
K. B. 353 ; Manisty r. Kenealy (1876), 24 W. R. 919. 

19 . Benchers of Inn — Powers of.] — In 

England the cts. of justice are relieved from the 
unpleasant duty of disbarring advocates in conse- 
quence of the power of calling to the Bar & dis- 
barring ha'/ing been in very remote times delegated 
to the Inns of Ct. (Lord Wynford). — Re Antigua 
JJ. (1830), 1 Knapp, 2^.67 ; 12 E. R. 321, P. C. 

Annotation: — Mentd. Re Monckton (1837), 1 Moo. P. C. C. 
455, r. C. 

20. Voluntary — Admission as solicitor.] — 

Semble : a barrister, who had been originally an 
attorney, must be disbarred before he can be re- 
admitted as an attorney . — Ex p. Warner (1842), 
6 Jur. 1016. 

Annotation: — Refd. Exp. Bateman (1845) C Q, B. 853. 

21. .] — A barrister cannot serve 

as an articled clerk, for the purpose of being ad- 
mitted an attorney, without first being disbarred. 
— Re Bateman, Ex p. Bateman (1845), 6 Q. B. 
853 ; 1 New Pract. Cas. 127 ; 2 Dow. &: L. 725 ; 
14 L. J. Q. B. 89 ; 4 L. T. O. S. 331 ; 9 Jur. 132 ; 
115 E. R. 322. 

22. Whether proper course.] — Anon., 

No. 124, post. 


SECT. 1, SUB-SECT. 2.— A. 

11 1. Call to Bar — Trade or Imsiness — 
Disq[ualiiication.\ — S. was (hiring part of 
the throe years next preceding his appli- 
cation to be admitted to the Bar the 
proprietor, printer & publisher of a news- 

S aper & collected the debts of the paper, 
; printed for gain, matters not essential 
to the owning, printing & publishing of 
the newspaper ; ho was also on tlie list 
of the members of the Melbourne Stock 
& Share Exchange : — Held : (1) he had 
followed a trade or business & was dis- 
qualified as to the portion of the three 
years during which ho did so ; (2) he 
should be suspended from practising for 
twelve months, the ct. not being satis- 
fied he had obtained admission \dth the 
knowledge of his disqualification. — Re 
Spenslky (1864), 1 W. W. & A’B. 
173.—AUS. 

11 U. Criminal conviction — Dfs- 

qualiAcaiion.h—K., a barrister of the 
Middle Temple, an advocate of the 
Supreme Ct. of the Capo of Good Hope, 
Sc of the High Ct. of the late South 
African Republic, was convicted In 
England of an attempt during the South 
African War to solicit to commit the 
crime of murder, 8c was disbarred by the 
benchers of the Middle Temple : — 
Held : the criminal conviction was not 
per se a disqualification for admission, 8c 
as the offence was of a polltioal nature, in 
the exercise of the ot.*s discretion K. 


should be admitted to practice as an 
advocate . — Kx p. Kravrk (1905), S. C. 
221 ; O. R. C. c:. C. Al. 

c. T*o\re* to exact fee.) — Tlrld : 

of the Law Society of 
Britfb hie had ^iO power to exact 

U)0 fee uoon the examina- 
tion o: .«dato into his fitness to be 

calloa to i.nc British Columbia Bar. — 
Hovkli. V. Law Society (1909), 11 
W. L. R. 18.— CAN. 

d. Admission of women.] — Both at 
common law, 8c under Columbia Legal 
Professions Act, women are rot eligible 
as barristers. — Re French (1912), 19 
W. L. R. 847 ; 1 W. W. R. 488 ; 1 
D. L. R. 80 ; 17 B. C. R. 1.— CAN. 

e. .1 — A women is not included 

within the purview of the Bar Act of the 
Province of Quebec, 8c cannot be ad- 
mitted either to the study of the law or 
to the practice of the legal profession. — 
Lanostaff V . Bab of Quebec (1915), 
Q. R. 47 S. C. 131 ; Q. R. 25 K. B. 11.— 
GAN. 

16 I. Admission — Motion for,] — Under 
an order providing that a session should 
be held for ** calling, arguing, 8c dis- 
posing of the causes remaining on the 
docket •* : — Hedd : except motions re- 
lating to causes on the docket, a motion 
for admission to the Bar alone was 
entertainablo . — Re Admission to the 
Bar (1881), 2 R. & O. 366.— CAN. 


IB ii. Mandamus — To whom ad^ 

drejised.] — A petition for mandamus to 
secure admisdon to the Bor of the Ih'o- 
vince of Quebec should bo addressed 
(a) to the examiners ; (6) to the section of 
the Bar ; (c) to the Bar generally. — 
Lanostaff v. Bab of (Iuebeo (1015), 
Q. R. 47 S. C. 131 ; Q. R. 25 K. B. 11. 
—CAN. 

15 iii. Pleadership d: mukhtear- 

ship .] — When a candidate applies to the 
Board of Examiners for Pleadership 8c 
Mukhtearship to be allowed to present 
himself for examination, stating that he 
has complied with the rules 8c regula- 
tions entitling him to enter for such 
examination, the Board of Examiners 
should inquire into each individual case 
8c form its own opinion as to the fitness 
of such appet. even though he may have 
been rejected as an Impro^r person on a 
previous application to the Board when 
composed of different members. — Re 
Rudra Nabain Roy (1901), 1. L. R. 28 
CJalc. 479.— IND. 

h. Licence fee — ‘ ‘ Prof Vision. **] — The 

g rofession of a barrister is Included 
1 the term ** profession ** in Municipal 
Clauses Act, s. 171 (26), as amended In 
1902, c. 62, 8c s. 173, as amended in 1903, 
G. 42, imposing the payment of a licence 
fee upon every person following a pro- 
fession within a municipality. — Vic- 
toria V. BBLTBA (1906), 12 B. C. R. 
112 ; affd., 13 B. 0. R. 6.— CAN. 
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23. Decision of Benchers final — ^Appeal to 
Judge. ]---The decisions of the Benchers with regard 
to the disbenching & disbarring of their memoers 
are final & conclusive, subject only to an appeal to 
the Lord Chancellor & the judges as visitors. 

An action by Benchers to recover possession of 
chambers & a reconveyance of property belonging 
to an Inn of Ct. from a person who has been dis- 
benched & disbarred does not give the High Ct. of 
Justice jurisdiction to inquire into the question 
whether the disbenchinf' & disbarring were for 
sufficient cause & otherwise regular, such question 
being res judicata so far as the ct. is concerned. — 
Manisty V. Kbnealy (1876), 24 W. R. 918. 

24. Rescission of call — Misrepresentation of fact 
— Power of Benchers.] — S., a member of the Middle 
Temple, was proposed by a Master of the Bench, 
but he waived that proposal. He afterwards 

S etitioned to have the proposal revived, but the 
lench refused it, & no Master of the Bench would 
propose him again. S. having a certificate from 
the under-treasurer of the Middle Temple of his 
keeping & paying for commons, & performing his 
exercises, carried it to the under- treasurer of 
Lincoln’s Inn, paid his fees of admission in that 
society, & was called to tlie Bar there, & took the 
oaths in Westminster Hall. He did not disclose 
to the under-treasurer of Lincoln’s Inn what had 
passed in the Middle Temple. The Society of 
Lincoln’s Inn, on hearing of the matter, annulled 
the call to the Bar as irregular & obtained by 
surprise, & an appeal by 8. was dismissed by the 
judges. — Havaoe’s Case (1777), cited 1 Doug. 
K. B. 353 ; 99 E. R. 227. 

25. Discipline — Inquiry by Benchers — Powers of 
tribunal.] — The Benchers of an Inn of Ct. being 
engaged in an inquiry into the conduct of a barris- 
ter, a member of the Inn, especially in relation to 
certain transactions in a co., he produced before 
them a director as a witness in his favour, &; thc^, 
having procured from the solr. of the co. a mani- 
fold letter-book containing copies of letters to & 
from divers pei’sons, mostly relating to the affairs 
of the CO., but containing also two or three private 
letters, cross-examined him therefrom. He after- 
wards asked for it, in order, as he said, to offer an 
explanation, & having got it, put it in his pocket & 
declared he should keep it, &, when requested, 
refused to return it, whereupon tliey directed their 
porters to retake it by force. In an action for the 
assault they justified on the above facts. Pltf. 
had bought & paid for the book in blank : — Held : 
(1) unless the book was the private, personal book 
of pltf. they had lawful possession, & he had no 
right to retake it ; (2) if it was really & mainly the 
letter- book of the co., it would not be his private 
book merely by reason of his having originally 
bought the book in blank, or having put two or 
three private letters into it ; (3 ) whether it was his 


private book or that of the co. was a question for 
the jury on the whole of the evidence, including the 
letters themselves ; (4) if it were the co.’s book 
defts. had lawful possession of it, for the purpose 
of lawfully retaking it by force, even after pltf. had 
it in his pocket. Senible : even assuming it to be 
pltf.’s book, it having been once lawfully in the 
custody of the Benchers in the course of an inquiry 
into the matter over which they had jurisdiction, 
it could not be lawfully taken from them pending 
that inquiry. 

The receipt of papers from the solr. of the co. 
when it was on the eve of expiring, he having a 
legitimate custody of the papers, & handing them 
over to the Benchers, managers of the inquiry, & 
who were bound to hand them back to him, gives the 
Benchers a special property in the papers, unless 
the pltf. solr. shows that he was entitled to them. 

The “ Parliament ” of an Inn of Ct. sitting on 
such a question is not a ct. armed with the powers 
which a ct. of justice possesses for compelling per- 
sons to attend as witnesses, or to produce docu- 
ments essential to the investigation of the truth. 
It is a good deal^ more than a mere “ friendly 
tribunal,^’ though it is not armed with powers of 

g rocedure co-extonsive with its jurisdiction. The 
lenchei*s, on a charge being preferred against a 
member of the Bar, are armed with the power to 
disbar him — that is, to deprive him of his pro- 
fessional position & existence. — HUDSON v. SLADE 
(1862), 3 F. & F. 390, N. P. 

26. Jurisdiction of Benchers.] — barrister 

is subject to the domestic forum of the Benchers. 
If the conduct of a member of an Inn of Ct. is such 
as to be unworthy of a gentleman, he is within the 
jurisdiction of the Benchers of his Inn. Barristers 
are subject to the jurisdiction of the Benchers if 
their conduct is unbecoming the profession & un- 
becoming gentlemen. The Benchers exercise their 
jurisdiction partly for the protection of the pro- 
fession & partly for the protection of the public — 
for the protection of the profession that it may not 
be disgraced by leaving enrolled among its members 
those who dishonour & discredit it, & for the pro- 
tection of the public that their confidence in the 
rank of the barrister being a sufficient test of the 
trustworthiness & honour of each individual 
member of the Bar may not be misled & abused 
(CocKBURN, J.). — Seymour v. Butterworth 
(1802), 3 F. & F. 372, N. P. 

Annotation : — Mentd. Bryce r. IluBdon (1886), 2 T. L. R. 435. 

C. Dues of the Inns, and Management of Chambers^ 

27. Dues owing to — Recovery of.] — In debt upon 
a bond conditioned for the payment of all dues to 
an Inn of Ct. as a barrister, if deft, pleads pa3mnent, 
a replication that for a length of time each barrister 
has used to pay an annual sum for pensions to the 


SECT. 1. SUB-SECT. 2.— B. 

28 i. Disbarring — Decision of Benchers 
final — Appeah'i — There is no appeal 
from the refusal of the Benchers to 
reinstate a disbarred barrister. — Re 
Lboal Profession A<rr & Hall (1918), 
24 B. C. R. 226.— CAN. 

25 i. Discipline — Inquiry by Benchers t 
— Powers of tri^nah] — U. S. O., 1887, 
c. 146, 8. 36, giving power to the benchers 
of the Law Society of Upper Canada 
to examine witnesses under oath, is not 
imperative. — Hands v. Law Society of 
Upper Canada (1888), 16 O. R. 626 ; 
17 O. R. 300 ; 17 A. R. 41.— CAN. 

25 ii. .) — The local 

council of the Bar of Montreal have 
jurisdiction to proceed with an inquiry 
into charges against an advocate in the 
interest of the profession notwithstand- 
ing the withdrawal of the charge by the 
private prosecutor. 

A complaint in any form sufficient to 


disclose charges gainst an advocate of 
Improperly carrying on trade & com- 
merce Sc unduly re tuning the money of 
a client, contrary to the bye-laws of the 
local section of the Bar, is a matter over 
which the council of the Bar have com- 
plete jurisdiction. 

The omission to preserve a complete 
record of the proceedings upon the 
inquiry held by the council or to take 
'Witten notes of the evidence constitutes 
more irregularities in procedure insuffi- 
cient to justify a writ of prohibition. — 
Honan v. Bar of Montreal (1899), 30 
S. C. R. 1.— CAN. 

Jurisdiction of court over counsel .^ — 
See Sect. 3, sub-sect. 1, post, 

SECT. 1, SUB-SECT. 2.— C. 

m. Court buildings — Maintenance.] 
— In 1846 the Law Society of Upper 
Canada entered Into a covenant with the 
Crown to provide, at their own cost. Sc 


without further charge to the Province, 
for all time to come, fit & proper accom- 
modation for the superior cts. of law Sc 
equity for Upper Canada, as then 
existing or thereafter to bo oonstitutod. 
Sc in default, or in case of the buildingB 
becoming dilapidated, etc., the Crown 
to repair, etc.. Sc the outlay to become a 
charge on the society’s land : — Held : 
notwithstanding the greatly increased 
expense, since the establishment of the 
Ct. of Common Pleas & 18 Viet. c. 122, 
20 Viet. c. 64, 22 Viet. c. 31, & C. 8. U. C. 
c. 33. of repairing Sc maintaining the 
buildings at Osgoode Hall, the society 
was bound to repair Sc maintain them, Sc 
was not released therefrom, the society 
were entitled to liave the Govt, account 
to them annually for the sum of $29,000,. 
Sc. this sum must be considered as a pro- 
vision to enable them to perform their 
covenant, which was in full force. — R. v. 
Law Society of Upper Canada (1870),. 
20 C. P. 490 ; affd-, 21 0. P. 229.— CAN. 
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. 1 . — The Inns of Court and other governing 
bodies; Sub-sect, 2, C, Sect, 2, Sub-sect, 1, 
A, B, & C.] 

treasur^^r of the society for the time being, & that 
an annual payment was in arrear from deft, at the 
time of the commencement of the action, is good, 
though it does not show that such sum was ever 
demanded. — L evinz v, Randolph (1700), 1 Ld. 
Raym. 594 ; 12 Mod. Rep. 413 ; 91 E. R. 1298. 

28. Bond for payment of.] — Under a bond 

conditioned for the due payment to the Society of 
Lincoln’s Inn of all such sums as should from time 
to time become due & payable, according to the 
customs & orders of the society, the obligor cannot 
dispute such payments as were at the time of the 
execution of the bond considered as dues to the 
society. — R osslyn (Earl) v, Jodrell (1815), 4 
Camp. 303 ; 1 Stark. 148, N. P. 

29. Jurisdiction of court.]— On a 

demurrer to a bill filed by a barrister against his 
Inn, praying that the society might be restrained 
from prosecuting an action on the bond execut<id 
by pltf. on being called to the Bar, & that such 
bond might be delivered up to pltf. ; & praying for 
a declaration that pltf. was entitled to retire from 
the Inn without undertaking not to practise at the 
Bar ; — Held : the ct. had no jurisdiction, & 
demurrer allowed. — N eate v. Denman (1874), 
L. R. 18 Eq. 127 ; 43 L. J. Ch. 409 ; 30 L. T, 290 ; 
22 W. R. 400. 

30 . Right of seizure — Forcible entry to 

chambers .] — Held : (1) a writ of restitution should 
be granted to the Master Society of Clement’s 
Inn for restitution to chambers upon a forcible 
entry, & such a society might seize for non-residence 
or want of commons. — C lement’s Inn Case (1661), 

1 Keb. 135 ; 83 E. R. 859. 

31. Chambers — Mansion house.] — Chambers in 
the Inns of Ct. & Ch. are the mansion houses of 
their respective inhabitants, so that a person who 
breaks & enters such chamber in the night time 
with intent to commit a felony therein is guilty of 
burglary. — E vans & Finch’s Case (1637), Cro. 
Car. 473 ; W. Jo. 394 ; 79 E. R. 1009. 

Annotations: — Mentd. R. v. Whistler (1702), 2 Ld. Raym. 
842 ; R. V. Fletcher (1742), 1 Loach, 23 ; R. v. Mauncer 
(1792), 2 Leach, 607 ; Cook v. Humber (1861), 11 C. B. 
N. 8, 33 ; Honrette v. Booth (1863), 15 O. B. N. S. 500 ; 
A.-(i. V. Mutual Tontine Woetminstor Chambers Asaocn. 
(1870), 1 Ex. D. 469, C. A. ; Yorkshire Insco. v. Clayton 
(1881), 8 Q. B. D. 421, C. A. ; Kogrers v. Hosegood, [1900] 

2 Ch. 388, C. A. 

32. Inn of Chancery.] — An action for 
money due to an Inn of Ch. will not lie in the name 
of the principal only, but must be brought in the 
joint names of the principal & the ancients. — 
Thtmblethorp V, Hardesty (1702), 7 Mod. Rep. 
116 ; 87 E. R. 1133. 

33 . Mortgage of — Redemption.] — bill in 

equity will not lie to redeem a mtge. of chambers 
in the Inns of Ct., but pltf. must apply to the Bench 
or to the judges of the society : secus, if On appli- 
cation to the Bench they refer pltf. to his remedy in 
equity. — R akestraw v. Brewer (X728), 2 P. Wms. 
511 ; 24 E. R. 839 ; affd, (1729), Mos. 189, L.C. 

AnnotaHons : — Retd. Rt Gray’s Inn Benchers (1780), 1 
Doug. K. B. 353. Mentd. Mgh v. Burnett (1885), 29 
Ch. D. 231 ; Re Biss, Biss v. Biss, (19031 2 C’h. 40, C. A. 

34 . Surrender — Purchase.] — A surrender of 

chambers in New Inn to the treasurer & ancients of 
the society, made with their assent, to the intent 
that they might grant the chambers to a purchaser, 
passes the estate to such purchaser before admission. 
Admission is not necessary, as in the case of copy- 
holds, to complete the grantee’s estate, but is only 
for the purpose of signifying the assent of the 
society that the grantee should become a member 
of the Inn. — D oe d. Warry v. Miller (1876), 1 
Term Rep. 393 ; 99 B. R. 1157. 


35. Renewal of grant — Action against 
Benchers.] — ^A bill will not lie against the Benchers 
of an Inn of Ct., relative to the renewal of a grant 
of chambers.-— Cunningham v, Wegg (1787), 2 Bro. 
C. C. 241 ; 29 E. R. 134. 

AnnaUUion : — ^Reld. Neato v, Denman (1874), L. H. 18 Eq. 

127. 

36 . Sub-letting.] — The tenant of a set of 

chambers in the Temple let to each of two sub- 
tenants a room unfurnished, of which the tenant 
had the exclusive use, with joint use of the vestibule 
& a key of the outer door, the tenant himself 
retaining one room for his own exclusive use, & 
providing attendance, light & firing for the whole 
set : — Semble : the position of the sub-tenant 
resembled an occupation as a licensee, or as a guest 
at an inn. — Smith v, Lancaster (1869), L. R, 5 
C. P. 246 ; 1 Hop. & Colt. 287 ; 39 L. J. C. P. 33 ; 
21 L. T. 492 ; 34 J. P. 22 ; 18 W. R. 170. 

AnnoUition : — Mentd. Thompson v. Ward, Ellis v, Burch 

(1871), L. R. 6 C. P. 327. 

37 . Right of Bencher when dlsbenched Sc 

disbarred. ] — A barrister, to whom a set of chambers 
is assigned as a Bencher, is not entitled to the set 
of chambci's for life, in the event of his being dis- 
benched &; disbarred. — Manisty v, Kenealy 
(1876), 24 W. R. 918. 


Sect. 2.— RIGHTS AND PRIVILEGES OF 

BARRISTERS. 

Sub-sect. 1. — The Right op Audience. 

A, House of Lords, and Privy Council, 

38. When sitting as ultimate appeal tribunal — 
Equal right of English, Irish Sc Scottish counsel.] — 

In the House of Lords, when sitting as the ultimate 
tribunal of appeal for the United Kingdom, English, 
Irish & Scottisii counsel have equal & exclusive right 
of audience as advocates. — A.-G. v. Lord Advo- 
cate (1834), 2 Cl. & Fin. 481 ; 6 E. R. 1236, H. L. 

39. Before Appeal Committee.] — Counsel are not 
generally lieard before the House of Lords Appeal 
Committee, but they may be heard. — Gore v, 
Stacpoole (1812), 48 Lords’ Journals, 822. 

40. S, P, A.-G. V. West Riding of Yorkshire 
County Council (1906), 138 Lords’ Journals, 416. 

41. .] — Counsel are not heard before the 

Appeal Committee of the House of Ixirds, unless 
the circumstances of the case are very unusual. 
— Sackville-Wbst V, Holmesdalb (Viscount) 
(1877), 109 Lords’ Journals, 346. 

42. ,] — Counsel are not generally heard 

before the House of Lords Appeal Committee ; 
tlie practice is for parties and their agents to bo 
called in. — Cleaver v. Cleaver (1884), 9 App. 
Cas. 631, H. L. 

43. When leave given.] — On petition on 

behalf of an infant, the Appeal Committee of the 
House of Lords gave leave for counsel to attend Si 
be hoard on beh^f of the infant in an appeal then 

ending. — Gore v, Stacpoole (1812), 48 Lords’ 
ournals, 822. 

44 . ,] — Circumstances in which the 

House of Lords gave special leave for counsel to 
appear on behalf of applts. — Sackville-Wbst 
V, Holmesdalb (Viscount) (1877), 109 Lords’ 
Journals, 346. 

45. Barrister peer — ^Appeal at Bar of House — 
Limitation of right of audience.] — ^A barrister, who 
is also a peer, may argue as counsel on an appeal at 
the Bar of the House of Lords, but may not appear 
as counsel to argue before Committees of the House, 
or before the House when sitting under the presi- 
dency of the Lord High Steward on a criminal case. 
— Re Kinross (Lord), [1905] A. C. 408 ; 74 L. J. 
P. C. 137, H. L. 
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B. Superior Courto. 

46. In Court of Appeal.] — English barristers have 
exclusive right of audiences as advocates in the Ct. 
of Appeal. — Re Bllbbton (1887), 3 T. L. R. 324 ; 
aub nom. Be Eldbbton, Ex p, Russell, 31 Sol. Jo. 
236; 4 Morr. 367, 0. A. 

47. In superior courts.] — The superior cts. do 
not allow any person to interfere in their proceed- 
ings as an advocate, but confine that privilege to 
gentlemen admitted to the Bar by the members of 
one of the Inns of Ot. (Lord Tbntbrden, C.J.). — 
Collier v. Hicks (1831), 2 B. & Ad. 663 ; 9 L. J. 
O. S. M. C. 138 ; 109 E. R. 1290. 

Annotations: — ^Re!d. Exp. Evans (1846), 9 Q. B. 279 ; Re 
Macqueon (1861), 9 C. B. N. S. 793. Mentd. R. v. York 
(1832), 3 B. & Ad. 770 ; Newton v. Constable (1841), 2 
Q. B. 157 : R. V. Denbighshire JJ. (1846), 2 New Seas. Cas. 
422. 

48. In Bankruptcy Court.] — The Bar was not 
entitled to exclusive audience in any proceedings 
in the old Cts. of Bkpcy., but only to precedence. — 
Anon. (1862), 20 L.T. O. 8. 55 ; 1 W. R. 12. 

49. .]— The right of audience given by 

Bkpcy. Act, 1883 (c. 62), s. 151, is strictly limited 
to the High Ct . — Re Elderton, Ex p. Russell 
(1887), 31 Sol. Jo. 235 ; 4 Morr. 36 ; sub nom. Re 
Ellerton, 3 T. L. R. 324, C. A. 

50. In Probate Court — Not in non-contentious 
proceedings.] — Barristers- at-law were not admis- 
sible to practise in the Ct. of Probate in non-con- 
tentious business . — In the Goods o/ L udlow (1858), 
27 L. J. P. & M. 7 ; 30 L. T. O. S. 278. 

51. In Divisional Court — Appeal from county 
court sitting in bankruptcy.] — A solr. has a right 
of audience on an appeal to the Divisional Ct. from 
a county ct. sitting in bkpcy . — Re Barnett, Ex p. 
Reynolds (1885), 15 Q. B. D. 169 ; 54 L. J. Q. B. 
354 ; 53 L. T. 448 ; 2 Morr. 122, D. C. 

Annotations : — Blentd. Sharp v. McHenry, Sharp r. Brown 
(1886), 55 L. T. 747 ; Rc Bassett’s Plaster Co., Ex p. 
Bassett (1894), 1 Mans. 297 ; Re Richardson & Cook, 
Ex p. Grimes (1902), 86 L. T. 690. 

52. In chambers.] — Counsel not heard at cham- 
bers to oppose a summons for production of docu- 
ments, under Ct. of Ch. Act, 1852 (c. 80), s. 26, but 
the hearing adjourned to the ct. — Dipple v. Corles 
(1852), 22 L. J. Ch. 15 ; 1 W. R. 47. 

53. King’s Counsel.] — King’s Counsel have 

a right to appear in chambers, but it is not usual for 
them to do so. — ^Dickson v, Harrison (1878), 9 
Oh. D. 243 ; 47 L. J. Ch. 761 ; 38 L. T. 794, O. A. 

Annotations : — Mentd. Re Elham Valley Ry. Co., Dickson’s 
Case (1879), 12 Ch. D. 298 ; Heatley v. Newton (1881), 19 
Ch. D. 326, O, A. ; Holloway v. Choston (1881), 30 W. R. 

54. Right of party other than counsel to re« 
present litigant.] — The wife of a pltf. cannot 
manage the cause for him at Nisi PriuSy he being 
absent & in custody ; where the judge refused in 
such a case to hear the wife as advocate &, the 
husband not appearing in person or by attorney, a 
non-suit was directed, the ct. refused to set the non- 
suit aside. — Cobbett v. Hudson (1860), 15 Q. B. 
988 ; 16 L. T. O. S. 124 ; 14 Jur. 982 ; 117 E. R. 
731. 

AnnotaRon : — ^FoUd. Oldfield v. Ck>bbett (1851), 14 Beav. 28. 

65. .] — ^Pltf.’s counsel being actually en- 
gaged in another ct. when a case was reached, pltf. 
asked the judge that the case might be commenced 
by hirnself or his solr. The judge reminded pltf. 
that his solr. had no right of audience ; whereupon 


parties agreed to a postponement of the case. — 
Anon. (1886), 78 L, T. Jo. 286. 

See^ further t titles passim. 

Right of litigant to appear In person.] — See titles 
passim. 

C. Inferior Courts and Other Tribunals. 

56. Before coroner — Only If demanded.] — The 

coroner should allow both counsel & witnesses on 
both sides as well for a felo de se as for the King if 
it be demanded. — Barclee’s Case (1668), 2 Sid. 
101 ; 82 E. R. 1279. 

Annotations : — Mentd. H. v. Stanlake (1673), 1 Mod. Rep. 82 ; 

R. V. Clerk (1702), 1 Salk. 377 ; Cox v. Coleridge (1822), 1 

B. & C. 37 ; R. v. Carter (1876), 13 Cox, O. C. 220. 

57. Before under-sheriff — Right admitted.] — The 

under-shcriff is justified in not allowing any person 
to practise before him as an advocate, except a 
barrister or attorney. — Tribe v. Wingfield (1836), 
2 M. & W. 128 ; 2 Gale, 191 ; 6 L. J. Ex. 20 ; 150 
E. R. 698. 

58. On hearing of scheme by Charity Com- 
missioners — -Only In cases of exceptional difficulty.] 

— Counsel will only be heard on a scheme settled 
by the Charity Cornrs. in cases of exceptional diffi- 
culiy or importance, on the ground that it is neces- 
sary & proper to cut down as far as possible the 
expenses of settling the scheme. — ^Benthall v. 
Kilmorey (Earl) (1844), Tudor’s Charitable 
Trusts, 4th ed., p. 699. 

59. At quarter sessions — Four barristers present 
— By order of Justices.] — Justices in quarter 
sessions may in their discretion make an order that 
barristers, provided as many as four attend, shall 
have exclusive audience in their ct., though, until 
such order was made, no barristers have attended 
the ct. except on special retainer, & the business of 
advocates has always been performed by attorneys 
only.— p. Evans (1846), 9 Q. B. 279 ; 115 E. R. 
1280 ; sub nom. R. v. Denbighshire JJ., 2 New 
Sess. Cas. 422 ; 15, L. J. Q. B. 335 ; 7 L. T. O. S. 
256 ; 10 J. P. Jo. 371 ; 10 Jur. 642. 

Annotation : — Mentd. R. v. L. G. Board, Exp. Arlidge, [1914] 

1 K. B. 100, O. A. 

60. Pre-audience allowed — Exclusive rlj^ht 
not admitted.] — Counsel conducting a prosecution 
at Lichfield Quarter Sessions protested against 
attorneys appearing as advocates, when there were 
two barristers present, who regularly attended the 
sessions. The recorder having communicated with 
Lord Denman, C.J., on the subject, decided that 
attorneys would be allowed to plead both for 
prosecutors & prisoners, St barristers would be 
allowed pre-audience, but not exclusive audience. — 
R. V. Arnold (1846), 4 L. T. O. S. 304. 

Clerk of public body appearing on Its 
behalf — Right not admitted.] — The provision in 
Valuation (Metropolis) Act, 1869 (c. 67), s. 62, that, 
on an appe^ against a valuation list, ** an assessment 
committee may appear by their clerk ** does not 
give the clerk right to be heard on their behidf at 
quarter sessions for the purpose of consenting to 
an alteration in the list. — R. v. London JJ., [1896] 
1 Q. B. 669 ; 65 L. J. M. C. 120 ; 74 L. T. 623 ; 60 
J. P. 420 ; 44 W. R. 485, 0. A. 

62. Insolvency Jurisdiction of county court.] — 
Counsel are not entitled to exclusive audience in the 
insolvency jurisdiction of the county cts. — ^A non. 
(1860), 14 L. T. O. S. 496. 


SECT. 2. SUB-SECT. 1.— C. 

66 i. Before coroner .] — ^A barrister can- 
not insist upon being present at a 
coroner’s inquest, Sc upon examining & 
cross-examining witnesses, etc.. Sc can 
maintain no action against the coroner 
tor excluding him firom the room.-— 


Aonew V . Stewart (1862), 21 U. C. R. 
396.— CAN. 

60 i. At quarter sessions — Pre-audi- 
ence.] — Deft.’s attorney being about to 
addrras the jury in a case at quarter 
sessions, the senior member of the I'ar 
present objected, contending that, while 


counsel were present claiming pre- 
audience, an attorney could not be per- 
mitted to do 80 . but, on the ct.’s sug^- 
tlon, the objection was waived. — R. v. 
Haurahan (1846), 1 L. T. O. 8. 391. — 
IR. 

o. At petty sessions.} — Justioes in 
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Sect 2 . — Bights and privUegea of barristers: Sub- 
sects. 1, C, db D.; sub-sects. 2, 3, 4 <£; 5 
0 , A. 

63. Vice-Chancellor & heads of colleges.}— A 

party is not entitled to come attended by counsel 
or attorney before the Vice-Chancellor & Heads of 
Colleges.— p. Death (1862), 18 Q. B. 647 ; 21 
L. J. Q. B. 337 ; 19 L. T. O. S. 166 ; 17 Jur. 112 ; 
118 B. R. 244. 

64. Before arbitrators — Only by permission of 
arbitrator.]— He W : it was competent to arbitrators 
under Friendly Societies Act, 1866 (c. 03), to 
decline to hear counsel. Semhle : all arbitrators 
have the like discretion . — Re Macqueen (1861), 9 

C. B. N. S. 793 ; 142 E. B. 312. 

Annotation : — ^Refd. K. v. St. Mary Abbotts Assmt. Com. 
(1891), Hyde’s Rat. App. (1891-93), 276, C. A. 

65. At hearing of charge of corrupt practices at 
municipal elections — Ri^ht not admitted.] — Held : 
Corrupt & Illegal Practices Prevention Act, 1883 
(c. 61), 8. 38, excluded the right of a person charged 
with any corrupt or illegal practice at a municipal 
election to be heard by his counsel or solr. — R. v. 
Mansel Jones (1889), 23 Q. B. D. 29 ; 60 L. T. 
860 ; 63 J. P. 739 ; 37 W. R. 608 ; sub nom. Be 
Hereford Municipal Election Petition, Ex p. 
Gabrold, 5 T. L. R. 411, D. C. 

Annotaium : — Distd. K. v. St. Mary Abbot’s KenBin^Tton 
ABSmt. CJom. (1891), 60 L. J. M. O. 62, C. A. 

66. S. P. R. V. Mansel Jones (1889), Short &; 
Melloi, Crown Office Practice, 2nd ed., p. 223, 

D. C. 

6?! Before chief gas examiner of metropolitan 
district — Only by i^rmission of gas examiner.]^ 

The chief gas, examiner of the metropolitan district 
has a discretion as to whether he will or will not 
hear counsel upon an appeal to him imder Gaslight 
& Coke & other Gas Companies Acts Amendment 
Act, 1880 (c. clxxxi), s. 12. — R. v. Williamson 
(1890), 69 L. J. Q. B. 493 ; 63 L. T. 276 ; 65 J. P. 
101 ; 38 W. R. 769 ; 7 T. L. R. 634. 

AnnotationB : — ^Dbtd. R. v. St, Mary Abbott’s Kensington 
ABsmt. Ck)m. (1891). 64 L. T. 240, C. A. Mentd. Lawson v. 
Reynolds. 11904] 1 Ch. 718. 

D. Courts outside England. 

68. Before Courts of Province of Ontario — Only 
alter admission by Law Society of Upper Canada.]— 

A member of the English Bar has no right to 
practise in the cts. of the Province of Ontario with- 
out having previously been admitted by the Law 
^ciety of Upper Canada. The Judicial Com- 
mittee of the Privy Council have no power to issue 
a mandatory order. — De Souza’s Petition (1885), 
1 T. L. R. 697, P. C. 

69. At trial in Scotland — Only if trial held under 
special commission under Seal of United Kingdom.] 


— A special commission was issued under the Great 
Seal of the United Kingdom for the trial of H. dt 
other persons charged with high treason in the 
counties of Stirling, Lanark, Dumbarton, Renfrew, 
&; Ayr, the prisoners being indicted at Stirling (1) 
for treason by levying war against the King £ (2> 
for conspiring to levy war against the King with 
intent by force or constraint to compel him to 
change his councils, etc., & to intimidate Parliament. 
The &ial being under a fecial commission under 
the Seal of the United Kingdom, it was held in 
conformity with English procedure, & English 
counsel were permitted to appear. — R. v. Hardib 
(1820), 1 State Tr. N. S. 609. 


Sub-sect. 2. — Signature op Instruments, 
PiEADiNGS, Documents, etc. 

70. Whether signature necessary-ySpeclal case.J 

— The si^ature of counsel to a special case is not 
now necessary. — Hare v. Hare (1876), 3 Char. Pr. 
Cas. 261. 

71. Proceedings under Church Discipline 

Act, 1840 (c. 86), s. 7.] — Held: the approval & 
signature of the Nicies required under the above 
sect, on proceedings being taken against the party 
accused was the approval & signature of any 
barrister practising in the Arches Ct. of Canterbu^. 
— Mouncby V. Robinson (1867), 37 L. J. Eccl. 8. 

72. Statement of claim.]— HeW: it was 

very desirable that every statement of claim should 
be signed by counsel, although, under R. S. C., 
1876, Ord. 19, such signature was not obligatory. — 
Duckitt V. Jones (1876), 33 L. T. 777. 

SeCi note, R. S. C., Ord. 19, r. 4. 

73. Who must sign — Appeal to House of Lords.] 
— Standing Order No. 68, directing that no person 
shall sign an appeal to the House of Lords unless ho 
was of counsel in the same cause in the cts. below, 
or shall attend as counsel at the hearing at the Bar 
of the House, is not to be departed from, although 
there may be cases in which exceptions will be 
allowed. — Price v. Seeley (1843), 10 Cl. & Fin. 28 ; 
8E. R. 651, H. L. 

74. .] — An appeal which was in- 

formal as not being signed by two counsel stood 
over to be signed by counsel. — Cleaver v. Cleaver 
(1884), 9 App. Cas. 631, H. L. 

76. Appeal to Privy Council.] — Where two 

Canadian coimsel had signed resp.’s case, but 
neither was briefed at the hearing, the signature of 
an English counsel who would argue the case was 
required. — ^Anon. (undated), Preston, Privy Coun- 
cil Appeals, 170. 

76. What is sufficient signature — Signature of 
draft pleadings.] — Where counsel’s “ hand ” or 


petty sessioxifi may allow any person to 
conduct a proseoutlon. although not a 
party or counsel or attorney. — Rittbb 
V. Charlton (1904), 29 V. L. R. 668. — 

AUS. 


SECT. 2, SUB-SECT. 1. — D. 

p. Before Supreme Court of Canada.} 
— Counsel, residing in the State of New 
York, refused to be heard on behalf of 
applts. in an appecd pending before the 
above ct. — Halifax City Rt. Co. v. M. 
(1884), Cas. Dig. 389.— CAN. 

q. ,) — ^A member of the Massa- 
chusetts Bar was heard on beha lf of 
applts. — S.S. Calvin Austin v. Lovitt 
(1906), 36 S. C. R. 616. — CAN. 

i,, .] — Upon the application of 

counsel for applts. a member of the 
Massachusetts Bar was invited by the 
ct. to assist Canadian counsel. — S.S. 
Hammond v. Coouk (1916), Cam. 
Prac., 2nd ed., Vol. 2, p. 103.— CAN. 


8. S . P . S.S. Borqhild V. D'Butrb- 
MONT- (1917), Cam. Prao., 2nd ed., 
Vol. 2, p. 103.— CAN. 

t. Before court of revision.} — Cts. of 
revision created under Consolidated 
Assessment Act, 1892, are not obliged to 
bear counsel In support of an appeal 
against an assessment of property under 
that Act. — Re Rosbach Sc Carlyle 
(1892), 23 0. R. 37.— CAN. 

u. Before High Court of Bombay .} — 
Counsel cannot claim as of right to be 
heard on a reference to the above ct. 
under CMminal l^cedure Code, s. 296. 
— R. V. Devama (1875), I. L. R. I Bom. 
64.— IND. 

w. Before special tribunal under 
Criminal Law Amendment Act {XIV, 
of 1908).] — Barristers have the right of 
exolusive audience before the above 
tribunal formed to try cases sent up for 
trial to the High Ct. under the above 


Act . — Re Barristers Sc VAiaiR (1909). 
13 C. W. N. 605.— IND. 


X. Before Court for Land Cases Re- 
served ,} — Counsel will be heard in the 
above ct. in the order In which they are 
heard in the Ct. of Exoh. Chamber. — 
Holt v. Harberton (Lord) (1872), 6 
1. L. T. 1.*— IR. 

SECT. 2, SUB-SECT. 2. 

70 i. Whether signature necessary — 
Declaration .} — Under C. L. P. Act, 

B. 09, R. S. O., 1877. c. 60, it is no objec- 
tion to a declaration served that the 
attorney’s name is not signed to it. — 
Crooks v, Davies (1836), 6 O. S. 141. — 
CAN. 

70 il. Petition of appeal.}--~Qu. : 

whether a petition of appeal was a 
pleading so as to necessitate its being 
signed by junior oounsel. — Connolly v. 
Connolly (1867), 1 I. L. T. Jo. 279, 

C. A.— IR. 
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signature is affixed to the rough draft of pleadings, 
it is not necessary that the fair copy delivered of 
such pleadings shall also be signed by him proprid 
manUf as a copy of his signature will suffice. — 
Salteb V. PoNSPORD (1840), 4 Jut. 434. 

77. Signature of bill Sc draft amendments.] 

— Where the counsel who signs the original bill signs 
also the draft amendments, Sc the amendments are 
such as not to make a new engrossment necessary, 
his name need not be twice signed on the record. — 
Webster v. Thbblpall (1823), 1 Sim. Sc St. 136 ; 
1 L. J. O. S. Ch. 109 ; 67 E. B. 66. 

78. Effect of signature — Of special case — Evi- 
dence of facts stated.] — Where a verdict had been 
found subject to a special case. Sc a new trial had 
been directed : — Held : the special case, signed by 
the counsel on each side, was evidence of the facts 
there stated. — V an Wart v. Wolley (1823), By. 
Sc M. 4. 

Jnnotation : — Mentd. Haller v. Worman (1861), 3 L. T. 741. 

79. Of bill in Chancery — Voucher that case 

not fictitious.] — Formerly it was required that bills 
in Ch. should bear the signature of counsel, to which 
the ct. was in the habit of paying, as it ought to pay 
& as it always will be warranted in paying hereauer, 
as it has done heretofore, the Neatest possible 
respect. The signature of counsel to the bill was 
to that extent a voucher that the case was not a 
mere fiction (James, L..T.). — Great Australian 
Gold Mining Co. v. Martin (1877), 6 Ch. D. 1 ; 46 
L. J. Ch. 289 ; 35 L. T. 874 ; 25 W. B. 246, C. A. 

Annotaiions : — Mentd. Fowler v. llaratow (1 881), 51 L. .T. Ch. 

103, C. A. ; Brce v. MaroHcaiix (1881), 7 Q. B. D. 434, 

C. A. ; New Chile Gold Miniiif? Co. Blanco (1888), 4 

T. L. II. 346 ; Worcester City & (>oimty Banking Co. t\ 

Flrbank, Panling (1894), 70 L. T. 102. 

80. Forged signature.] — Deft.’s solr,, who had 
forged counsel’s name, was fined £20 Sc committed 
until payment. — W hitlock v. Marriot (1086), 2 
Bep. Ch, 386 ; Dick. 16 ; 21 E. B. 695. 

81. Contempt of court.] — It is cont/empt 

of ct. t/O sign counsel’s name to a pleading without 
his authority, — F awcett v. Garford (1789), 
Oswald on Contempt, 2nd ed., p. 62. 

82. Bill dismissed. ] — Dili dismissed, be- 

cause the counsellor’s hand was counterfeit. — 
Gristing v. IIore (1579), Cary, 82 ; 21 E. R. 44. 


Sub-sect. 3. — Certifying as to Proceeding in 
Forma Paui»eiiis, Short Cause, Urgency, 
AND other Matters. 

Certifying — As to proceeding in form& pauperis 
— In House of Lords.] — See Courts ; Par- 
liament, 

Before Privy Council.] — See 

Courts ; Dependencies, Colonies, & British 
Possessions. 

In matrimonial suits.] — See Husband 

& Wipe. 

Generally.] — See Practice Sc Pro- 
cedure. 

As to setting down cause — As short 

cause.] — See Practice Sc Procedure. 

As to Joinder of causes of action.] — See 

Practice Sc Procedure. 

As to effect of deeds — Payment out of 

funds in court.] — See Practice Sc Procedure ; 
Trusts Sc Trustees. 
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Sub-sect. 4. — Reports op Oases authenticated 

BY Barristers. 

83. Jurist reports — ^Accepted by court as autho- 
rities. ] — Semble : cases reported by barristers in The 
Jurist were receivable as authorities, &: it was of 
such materials the law of England was made up. 
Sc the ct. woidd be denying itself much valuable 
assistance in ascertaining what the law was if it 
were to refuse to receive the citation of cases 
reported W barristers in such publications. — Fran- 
come V, Francome (1865), 6 New Rep. 289 ; 11 

L. T. 757 ; 11 Jur. N. S. 123 ; 13 W. B. 365, L.C. 

84. Times Law Reports — Accepted by court as 
authorities.] — The Times Law Reports being repoi^ts 
made by barristers with their names attached are 
authorities Sc may be cited in ct. (Lord Esher, 

M. R.). — West Derby Union Guardians v , 
Atcham Union Guardians (1889), 6 T. L. R. 6, 
O. A. 

Annotation : — Mentd. Manchester Overseers v. Ormskirk 
Union Grdns. (1890), 24 Q. B. D. 678. 


Sub-sect. 5. — Privileges. 

A, Service of Process, or Demand when attending 

Court. 

85. Not void by reason of having been effected in 
court of Justice.]-— PI tf., a barrister, was the prochein 
ami of an infant who had been nonsuited ; an 
order for costs was made against the prochein ami. 
Sc demand of payment made of him while he was 
attending at the Old Bailey as counsel for the prose- 
cution in an indictment that was about to come 
on for trial. The demand was made while he was 
conversing with the prosecutor in a passage between 
the Old & New Cts. ; — Held : the demand was not 
bad for having been made within the precincts of 
a ct. of justice, or for having been made upon the 
prochein ami whilst attending professionally such 
ct. Semble : the service of process in a ct. of 
justice is not void, but will subject the party to an 
attachment for a contempt. — Newton v, London, 
Brighton & South Coast By. Co. Sc Woodcock 
(1849), 7 Dow. Sc L. 328 ; 19 L. J. Q. B. 12 ; 14 
L. T. O. 8. 206. 

B. Freedom from Arrest when attending Court. 

See, generally, Sheriffs Sc Bailiffs. 

C. Immunity from Actions for Professional Utter- 
ances. 

See Libel Sc Slander. 


Sub-sect. 6. — Rights op Action. 

A. Proceedings for Defamation of Barrister by way 

of his Profession. 

See Libel & Slander. 

B. Place of Trial — Former right to Middlesex Venue. 

86. SerJeant-at-law — Might be sued by original 
in any of the courts in Westminster Hail — Privilege 
only related to inferior courts.] — A serjeant-at-law 
might be sued by original in any of the cts. in 
Westminster Hall, for his rmht to practise was 
not confined to the Common Pleas, Sc his privilege 


SECT. 8, SUB-SECT. 7.— A. Island, who has not been a practising on the g^wund that a writ of prohibition 

barrister for at least two years in that could only issue in the caro of a l^ally 
a. Prcictiaina harriaier for less than province before appointment, may be pre- q unified tribunal excooding its 
two years — AppoinJtmeifii as sHpendiary ventedfromaotinsrassuohby writ ofpro- diction, & only when there no other 
fnwjishule.] — ^A person appomted a hibitlon. — AiXRN (1914). 14 E. L. R. sufficient relief at law. — CAN. 
Btipendii^ masristiate in Pmioe Edward 271; revsd. (1914). 14 E. L. R. 605. 

J. — ^VOL. HI. 
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Sect* 2. — Rights and privileges of barristers; Sub^ 
,seci8, 6, B. ; sub-sects* 7 d: S. Sect* 3 : Sub- 

sect. 3, 

only related to inferior cts» — IIA3IBLETON v* 
ScBOGGS (1(178), 2 Mod. Kep. 200 ; 80 E. R. 1082 ; 
sub nom* Deakins v, Scroogs, 2 Lev. 129 ; sub 

nom. Dakins v. Scrogs, 3 Keb. 440 ; sub nom* 

V. ScROGGS, 1 TiYeem. K. B. 389, 

87. — Suing as common person — Privilege 
lost.] — A serjeant suing as a common person lost 
his privilege, & venue changed. — Girdleh v* 
Wattiiev^ts (1738), Cooke, Pr. Cas. 145 ; 125 E. R. 
1013. 

88. -- — Privilege lost when sued with another.] 

— A serjeant sued jointly with another in the King’s 
Bench could not plead his privilege, semble : ho 
had no privilege against the King’s Bench, although 
he had against an inferior ct. — ■ — “ - v* Sckoggs 
(1678), 1 Freem. K. B. 389 ; 89 E. K. 289 ; sub 
nom* Deakins v* Scboggs, 2 Lev. 129 ; tnih nom* 
Dakins v. Scrogs, 3 Koh. 440 ; sub nom* TIamble- 
TON V * Scroogs, 2 Mod. Rep. 290. 

89. Barrlster-at-law — Privilege lost when 
barrister sued with another.] — A barrister-at-law 
being joined with another, had no privilege to 
change the venue.- -Townsend v* Bankruptcy 
Assignee &. Comrs. (1724), 8 Mod. Rep. 310 ; 88 
E. R. 220. 

90. Change of venue — Court would not on usual 
affidavits.] — A barrister might lay his venue in 
Middlesex, & the ct. would not change it on the 
usual affidavits. — Wingfieud’s Case (1()70), 1 
Mod. Rep. 04 ; 86 E, R. 734, 

91. Rechange to Middlesex good If proved 

by affidavit.] — Motion to rechange the venue into 
Middlesex, because pltf. was a barrister, allowed 
to be good cause, if proved by affidavit, but not 

otherwise. — Spelman v. (1747), 1 Wils. 159 ; 

95 E. R. 549 ; sub nom* Spelman ’s Case, 1 Wm. 
Bl. 19. 

Annotation : — Mentd. Pye r. Leigh (1770), 2 Wm. Bl. 1005. 

92. By defendant In action by barrister & 

wife for assault on wife — Plaintiff unable to restore 
by virtue of privilege as barrister.] — In an action by 
a baiTister & wife for an assault on the wife, the 
venue, laid in Middlesex, was changed by deft. : — 
Held : pltf. could not restore it by virtue of his 
privilege as barrister, — Newton v* Hakland 
(1838), 4 Bing. N. C. 406 ; 6 Scott, 186 ; 7 L. J. 
C. P. 217 ; 132 E. K. 843. 


Sub-sect. 7. — Qualifications for and Exemp- 
tions FROM certain OFFICES. 

A* Qualifications for Judicial and other Offices* 

93. Practising barrister — May be receiver.] — It 

is no objection to the appointment of a receiver 
lhat he is a practising barrister. — Garland v* Gar- 
land (1793), 2 Ves. 137 ; 30 E. R. 661. 

Annotation : — Mentd. A,-G. v. Day (1817), 2 Madd. 246. 

94. . ] — On a petition to change a re- 

ceiver, the circumstance of the person proposed 
being a practising barrister in town, though no 
absolute disqualification, is to be considerably re- 
garded. Distinction between an auditor & a re- 
ceiver with powers to let & manage, etc. — Wynne 
V* Newborougii (Lord) (1808), 15 Ves. 283 ; 33 
E. R. 761. 

95. Barrlster-at-law — Appointed committee of 
lunatic’s estate.] — A barrister, appointed com- 


mitt/ce of a lunatic's estate, may receive a salary. — 
Be Erbington, Ex p* Fermor (1821), Jac. 404; 
37 E. R. 903. 

96. Commissioner appointed by court to 

examine witnesses need not be.] — It is not impera- 
tive that comrs. appointed by the ct. to examine 
witnesses in a suit should be barristers- at-1 aw. — 
Henderson v* Philipson (1853), 22 L. J. Ch. 1037 ; 
17 Jur. 615. 

97. Barrister of seven years’ standing — Deputy 
county court judge must be — In claim in County 
Court exceeding £2.] — In an action brought in the 
county ct,, where the claim exceeds £2, the county 
ct. judge has no power, even with the consent of 
the parties, to appoint as his deputy for the purpose 
of hearing the action in that capacity a person who 
is nt)t a barrister of seven years’ standing as 
required by County Cts. Act, 1888 (c. 43), s. 18. — 
McInally V* Blackledge, [1911] 2 K. B. 432 ; 
80 L. J. K. B. 882. 

B* Exemptions from certain Offices. 

98. Practising barrister — From serving in office 
of overseer.] —A practising barristtT is exempt 
from serving in the office of overseer. — R. v. 
Prousio (1635), 1 Bott, Poor Law Cases, 6th ed., 4. 

99. Members of legal profession — From serving 
on jury.]'— Membei*s of the legal profession are 
exempt from serving on juries in ordt*r to enable 
them to be prompt & punctual in rendering their 
services to the community (Wills, . l.)*~~Re 
Dutton, [1892] 1 Q. B. 486; sub nom* R. v* 
DurroN, 61 L. J. Q. B. 190 ; 66 L. T. 324 ; 56 
J. P. 455 ; 40 W. R. 270 ; 8 T. L. R. 214 ; 36 Sol. 
Jo. 218. 


Sub-sect. 8. — Barristers’ Clerks. 

100. Fees — Are mere gratuities — Jurisdiction of 
court against clerk in respect of.]— -Fees to counsels’ 
clerks are irjere gratuities, for whicii they have no 
legal demand, the ct. has no jurisdiction in 
respect of such fees as against the clerks. The 
sum allowed for clerk's fees on taxation does not 
limit the sum which may be spontaneously given, 
but it does limit the sum which the solr. can safely 
pay without the special direction or permission of 
the client. The regulation of Nov. 5, 1840, is not 
a General Ord. of the ct., giving the clerks a legal 
demand for the fees therein mentioned, but a mere 
intimation of opinion of the equity judges, that 
they may be properly allowed in taxation. 

Petition against a clerk of counsel dismissed for 
w’ant of jurisdiction, but without costs, on account 
of his improper conduct in the matter complained 
of.— Ex p . (Y)TT0N (1846), 9 Boav. 107; 6 L. T. 
O. S. 313 ; 10 Jur. 84 ; 50 E. R. 283. 

SeCf now, R. S. C\, Ord. 65, r. 27 (6). 

101. Right to sue for.]— A barrister’s clerk 

sued his late employee in tlie county ct. for 2s. 

a “ clerk’s foe,” which had been received by the 
barrister in respect of the settling of a statement of 
claim some days before the clerk left his employ- 
ment. For pltf. it was argued that there had been 
not only a Ri)ecial contract; to pay the (dei^’s fees, 
but that it was the universal custom for clerks to 
barristers to be paid the fees in question : — Held : 
pltf. was entitled to judgment for the amount 
claimed & costs, it being well known that fees 
paid to a barrister included fees to which the clerk 
was beyond all doubt entitled. — Lybter v* Spear- 
man (1882), 72 L. T. Jo. 391. 


SECT. 2. SUB-SECT. 7. — B. barrisUT's fees being in the nature of an member of legialatnre from sitting & 

honorarium, acceptance of employment voting. — B arnamd t\ Walkkm (1880), 
b Practising barrister — From sitting as counsel in an arbn. in not acceptance 1 B. C. R., Pt, 1, 120. — CAN. 
voting as jnsmber of legislature .] — A of such an office as to disqualify a 
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102. Embezzlement of by deceased clerk 

during lifetime — Action by barrister to recover — 
Statute of Limitations cannot be set up as defence 

to .] — To a suit by a barrister to I’ecovor out of 
the assets of his deceased clerk fees embezzled & 
retained by such clerk, 8tat. Liuiitations cannot 
be set up as a defetice. 

Under a decrc'e in an admiinstration suit a 
barrister tendered his claim for an amount of fees 
embezzled retain(‘d by the intestate, wlio had 
been his clerk. The chief clerk, by his certificate, 
disallowed the claim, on the ground that it was 
barred by Htat. Tjimitations. Claimant took no 
proceeding in the administration suit to vary the 
certificate, a decr(*e was soon afterwards made 
on further directions, under which the residxiary 
estate was distributed amongst tlie partie^s bene- 
ficially interested. The barrister subsequently 
instituted another suit for the recovery of his 
demand out of the assets in the hands of the parties 
amongst whom they had been distributed : — Held : 
he was entitled to maintain such suit- & to a decree 
for payment with costs. — Teed v. Beerk (1859), 
28 U. J. Ch. 782 ; 32 L. T. O. 8. 26 ; 5 Jur. N. S. 
381 ; 7 W. II. 391. 


Sect. 3,— RELATIONS BETWEEN COURT AND 

COUNSEL. 

8ub-hi:c:t. 1. — J LTRisnicvnoN of Court over 

A. Jnrlsdiciion since 1800. 

103. For dishonesty.] —Although in Kngland the 
cts. do not disbar, I have no doubt they might 
prevent a barrister, wdio liad acted dishonestly, 
from practising before them (Lord Wynford). — 
Re Antigua JJ (1830), I Knapp, 267 ; 12 E. R. 
321, 1>. C. 

Annotation ; — Mentd. i»’c Monckton (1837), 1 Moo. P. O. C. 
4,05. P. C. 


104. Over officers** of the court — Whether 
barristers are “officers.**] — Qu : whether bar- 
risters are ofiicers of the ct. — Wettenhall v. 
Wakefield (1833), 10 Bing. 335 ; 3 Moo. S. 
805 ; 3 L. J. C. B. 75 ; 131 E. R. 931. 

105. When threatening letter addressed to mas- 
ter.] — A barrister, who was also a Member of Par- 
liament, appeared before a master as counsel in 
support of a petition presented by himself & others. 
He afterwards addressed a letter to the master, 
which was expressed in threatening terms, &; the 
tendency of which was to induce the master to 
alter the opinion he was supposed to have formed 
upon the case, & he subseciuently wuoto a letter to 
the. Lord Chancellor, in wdiich he avowed the 
authorship of the letter to the ma.ster. The Lord 
Chancellor committed him to the Fleet, <luring 
pleasure. — Lectimerio Charlton’s (-ase (1837), 
2 My. & Cr. 316 ; 40 E. R. 661. 

106. For tricky demurrers & frivolous pleas,] — 
I do marvel that gentlemen who would kick an 
attorney out of their chambers if he desired any- 
thing W'rong in an ordinary w^ay, will, nevertheless, 
consent to draw tricky deinun*ei‘s <fe frivolous pleas. 
The practice degradi'S the counsrO special pleader, 
& makes tliern ministers of gross injustice, <fc i>arties 
to tlie frauds of other persons (Coleridge, J.). — 
llowHOTTOM V. Bull (1816), 7 L. T. (). 8. 117. 

107. Making unfounded allegations to avoid 
demurrer.] — A counsel is not justified in intro- 
ducing unfounded allegations into a bill merely to 
avoid a demurrer.- -C oi.li no wood r. Russell 
(1864), 5 Now Rep. 1, L.JJ. 

108. Refusal to answer question — In county 
court.] — A barrister w'as in attvndanco as counsel 
at a county c<-. The county ct. judge inquired of 
the barrister whether ho w^as the author of a report 
of a trial which had been reportt^d in a newspaper 
as having taken place in the county ct. Tlie 
barrister requested to see the report, which the judge 
stated to bo a refusal to answ'er the question. 
Afte^ards a erase was called on in which the 
barrister appeared as counsel ; the judge refused 


SECT. 3. SUB-SECT. 1.— A. 

c. fJutu of counnet to attend — After 
first dau of term. \ — Af(-cr tla* lirst day of 
tonii barriHU'rH art* not oxpoct+'<I to be in 
uttendaiice in ct. imlcHH they liavo 
particular bnsinesH. — Skinnku v. Lane 
(1853), .lamce, 247.— CAN. 

104 i. Over Etwlish barrister — High 
Court of Allahahad.] — The above ct. baa 
power to auripond from i)ractice a uiom- 
bor of t he EiikUhIi Bar who has been 
admittod to the roll of advoeal-es of the 
ct . — He SAKnADHK'ARY (1900), 95 L. T. 
891 ; 23 T. L. B. 180 ; 51 8ol. Jo. 144, 
P. C. -IND. 

d. For acting irregularly. \ — 
stances in which an order suspendingr a 
barrister from practice f<»r five years \vas 
sot aside on (he frroiintl that, althongrh 
there had been Krave Irrogularlity, there 
was no rmilus animus to show an inten- 
tion to commit a frandnlent act, — 
Newton v. Noimi Western Provinces 
High ComiT Judge (1871), L. II. 4 P. C, 
18 ; 8 Moo. P. C. C. N. S. 202 ; 14 Moo. 
Ind. App. 237, P. C.— IND. 

«. For addressing court die- 

respectfully. J — A barrister, oiiffagrcd in 
his professional duty before (lie fc;ui)roine 
(/t. at Hoiifr Kong, was, nitliout being 
hoard In defence, adjudged to have been 
guilty of fli'.veral contempts of ct. in 
disrespectfully addi*cs.sing the chief 
justice during the conduct of a cause, & 
was dued & suspended from practice 
until the lino was paid : — Held : none of 
the alleged oflonces amounted to a con- 
tempt of ct., & the order must be sot 
aside. — Re I*ojj.ard (1808), L. It. 2 P. C. 
100 : 5 Moo. P. 0. C. N. S. in, P. C.~ 
HONO KONG. 

f. For advising client to sign agree- 
ment of doubtful validUy.] — Charges of 


I>rofesHional miscondxie.t were made 
against applt.. an advocate, in that, 
knowing certain agreeiuonts to be inva- 
lid, lie had allowed Ids clients to execute 
them. & liad oven attested them Idmself, 
without warning them that tliey were 
invalid. Applt. a<imitt<Ml that at the 
time tJio agreements w'ert^ executed he 
thought them to he invalid. Applt. 
having been suspended from pract lee for 
four months ; — Held : the charges eould 
not bo sustained, as it was a matter of 
oj)inion whether the agreements were 
invalid or not, & they were eventually 
held t,o he valid. — Re Lubkck (1905), 
I. L. li. 33 (Jalc. 151 ; 10 C. W. N. 57 
U 11, 32 Ind. App. 217, P. C.— IND. 

g. For altering subpoena. ] — Re I’a ylor 

(1912). 40 1. L. T. 58; 105 J.. T. 

971.- 

h. For drawing scandalous d: libel • 
lous answer to bill.] — Applic:ation to pre- 
vent a barrlster-at'law from practising 
or signing his name for the future to any 
pleadings on the ground that his per- 
sonal answtir to a bill tiled in a Ch. cause 
was scandalous & libellous, & mi war- 
rantably reflected upon the character 
of petitioner: — Held: (1) the answer 
must be taken off the file & a new 
ausw'er filed immediately ; (2) in such 
oases the ct. would aJw'ays leave bar- 
risters to bo dealt with by the benchers 
of their inn. — Re O 'Connell (1844), 4 
L. T. O. S. 181.— IR. 

k. For making unfounded charges of 
misconduct — Right to call for instruc- 
tions.] — Where counsel makes charges of 
ndscoriduct on alleged Instructions, the 
ct. can call for the instructions for use 
after the trial to doterniino whether 
disciplinary action shall bo taken against 


counsel by the full ct. — Weston v. 
Peary Mohan Dabs (1912) I. L. 11. 40 
Calc. 898.— IND. 

l. Pleader engaging in trade.] — A 
pleader, w'ho en^agtis himself in trade 
but does not intimate the same to the 
High Ct., as reqidrod by the rules 
framed by the Higli Ct. under Legal 
Practitioners Act., is guilty of miscon- 
duct within 8. 13 of the Act. — M uni 
Keddi V. Venkata Uow’ (1914), I. L. R. 
37 Mad. 238.— IND. 

m. For publishing letter allocking 
j'udge — Exercising criminal jurisdiction 
alone.] — A Judge of the Ct. of Queen’s 
Bench in Lower Canada, w'hilst sitting 
alone in the exercise of tlie criminal 
Jurisdietion, has, under Consolidated 
Slut, of (^anada, c. 77, s. 72, no power to 
pronounce a connsol in contempt for 
publishing letters reflecting upon the 
conduct of such, 4udge, or to impose a 
tine.— lec RamsM (1870). L. R. 3 P. C. 
427 ; 7 Moo. P. O. C. N. S. 263, P. C. — 
CAN. 

o. For publishing libellous report of 
proceedings.] — Deft.’s counsel published 
m a newspaper a report of proceedings 
which was exaggerated, incorrect. Sc 
injurious, & contained unjustifiable im- 
putations upon pltf. -Held : though 
the publication might be libellous, yet 
the ct., not being satisfied that it was 
calculated to obstruct the free course of 
justice, ought not to commit him for 
contempt. — Birch v. Walsh (1846), 10 
I. Kq. R. 93.— IR. 

108 i. Refusal to answer Question — Put 
by judge.] — A barrister practising in 
Sierra Lcono was fined & struck off the 
roll of the ct. for contempt In refusing to 
answer in a particular form a quosUon 
put to him by the chief judge : — Held : 

Y 2 
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Sect 8 . — Relations between court and counsel: Sub^ 
sect. 1, A. dr B , ; svib-sect, 2, A. & B.] 


to hear him as counsel, saying that he would not 
allow the barrister to practise before him until he 
had answered the question; — Held: (1) if these 
facts were proved, the judge had acted unlawfully 
in asking the question & then preventing the 
barrister from exercising his profession according 
to the law of the land ; (2) such conduct amounted 
to a misdemeanour for which criminal proceedings 
would lie, but as the barrister had just applied to 
the Lord Chancellor to hold an inquiry into the 
conduct of the judge, he had chosen another 
remedy, & the ct. would not grant a criminal 
information. — R. v, Marshall (1856), 4 E. & B. 
476 ; 24 L. J. Q. B. 242 ; 24 L. T. O. S. 210 ; 19 
J. P. 461 ; 1 Jur. N. S. 676 ; 3 W. R. 170 ; 3 
C. L. R. 676 ; 119 E. R. 174. 


109. Insult to juryman — In court of quarter 
sessions.] — A ct. of quarter sessions has power to 
fine a barrister for contempt of ct., even though 
committed by him in what he believes to be the 
legitimate exercise of his professional duty. But 
if the ct. of quarter sessions fines for contempt of 
ct, without any reasonable ground, the Ct. of 
Queen’s Bench will interfere. 

Counsel has a right to, &; may with propriety, 
complain of the appearance of partiality on the 
part of any of the jurymen, but to do so in violent 
&> abusive language, or in a violent manner & for 
the purpose of insult, & in spite of admonition from 
the ct., is a contempt . — Re Pater, Ex p. Pater, 
R. V. Middlesex JJ. (1864), 5 B. & S. 299 ; 4 New 
Rep. 147 ; 33 L. J. M. C. 142 ; 10 L. T. 376 ; 28 
J. P, 612 ; 10 Jur. N. S. 972 ; 12 W. R. 823 ; 9 
Cox, C. O. 544 ; 122 E. R. 842. 


AwyMiona Ditid. Exp. JoUlfle (1873), 42 L. J. U. B. 121 
PoUd. R. V, Jordan (1888), 36 W. R. 707. C. A. 


110. For conspiring to make false affidavits — To 
commit to prison.]— M., a barrister & counsel for 
deft. A., conspired with others to deceive the ct. ; — 
Held: (1) it was M.’s duty when he knew that 
affidavits were going to be used amounting, in M.’s 
words, to chicanery, to disclose the fact to the ct. ; 
(2) M.’s fault did not consist in not throwing up 
his brief, but in having made himself a party to a 
fraud by conspiring with others in inducing A. to 
make these affidavits, which were used to delude 
the ct ; (3) the ct. had jurisdiction to order M. to 
pay the costs of a motion to commit, & to be com- 
mitted to prison until further order, & the docu- 
ments to be impounded. — LmwooD v. Andrews 
A; Moore (1888), 68 L. T. 612. 


B. Former Jurisdiction, 

111. Over pleader for frivolity.]— H. having put 


in for his client a long insufficient demurrer to a 
bill exhibited against his client, in which supposed 
demurrer were many matters of fact, & other things 
frivolous & v«dn, Lord Bgerton, 0., award^ 
£6 costs against the party, & ordered that neither 
bill, answer, demurrer, nor any other plea, should 
from henceforth be received under the hand of H. 
—Hill’s Case (1603), Cary, 27 ; 21 E. R. 16. 

112. For soandaltsing the King or his government 
temporal or ecclesiastical.] — Held : if a counsellor 
at law in his argument should scandal the King or 
his govt., temporal or ecclesiastical, this was a 
misdemeanour & contempt to the ct. — Fuller’s 
Case (1607), 12 Co. Rep. 41 ; Noy, 127 ; 77 E. R. 
1322. 

113. For giving verbal opinion.] — W. was prose- 
cuted for ^ving a private verbal opinion as a 
barrister on a point of prerogative against the 
Crown to the then Treasurer of the Navy a Vice- 
Admiral who had consulted W. on the legality of 
a commission issued by James I. for consideration 
of abuses in the navy. On humiliating himself, 
he was discharged, on terms of subscribing a sub- 
mission. — ^Whitelockb’s Case (1613), 2 State Tr. 
766. 

114. For signing scandalous answers to plaintiff’s 
bill in Court of Exchequer.] — Counsel having signed 
two long frivolous & scandalous answers to pTtf.’s 
bill in the Ct. of Exch. : — Held : reasonable answers 
should be put in & the counsel, who had signed the 
answers objected to, should thereafter be disabled 
from subscribing his name to any bill, answer or 
pleading in the ct, & should pay to pltf . costs unless 
he should show good cause to the contrary. — 
Hickman v. Clarke (1616), Fowler’s Exchequer 
Practice, 2nd ed., vol. 2, p. 407. 

116. For deceit.] — In an action in the Star- 
chamber between the Master & Wardens of the 
Woodmongers & the carmen of London, Serjeant 
R. was retained by the carmen So said “ that he 
did know of his own knowledge that the Co. of 
Woodmongers did set up engin cares ” thereby 
intending to deceive the ct. Serjeant R. having 
been indicted imder 3 Ed. 1, c. 29 ; — Held : (1) the 
stat. intended to punish not mere words spoken by 
pleader or Serjeant, but acts in the pleading on 
record ; (2) there was no Ct. of Starchamber at the 
time of the stat., so that collusion So deceit in a 
new ct. was not within the intent of the stat. ; 
(3) it would be hard to punish pleaders for words, 
even though false, because *they received their 
instructions from their clients ; the indictment 
must be quashed. — Richardson’s Case (1622), 
Palm. 287 ; 81 E. R. 1086. 

116. For drawing So signing scandalous bills.] — 
W., the counsel for pltf., was ordered to pay £5 for 
drawing So signing scandalous bills. Subsequently, 


there was nothing in what he had done 
afteoting his oharaoter, & order striking 
the barrister off the roll set aside. — 
Bioth V. StSRRA Lbonb JJ. (1848), 7 
Moo. P. C. O. 174 ; 13 E. R. 846. P. 0.— 
SIERRA LEONE. 

r. For eervina ludgt wUh pCtU/Um .] — 
A barrister was party to the serrioe on a 
judge, by the provoAt marshal of the ct., 
of a petition to the Queen to prevent the 
judge from prooeeding to try an action 
in which he was interested : — • the 
mot was not such a contempt as to vrar- 
rant the order of the Supreme Ct. of 
British Guiana for suspending the bar- 
rister for six months for contempt. — 
Re Dowmib So ABBmDBLL (1841 >^^3 Moo. 
P. O. O. 414 : 18 B. H. 168, P. O.— 
BRITISH OUIANA. 

109 1. For uHfkO insuUino Umeuase — 
In oowdv oourl.}— A barrister, having 
used words capable of being oonsiderM 
insulting to the ot.. So having refused to 
apologise, was dned for contempt; — 
Held : no excess of jurisdiction oaUing 


^r interference by a superior ot. — 
Exp. Lees (1874), 24 C. P. 214.— CAN. 

s. For wdna licentious languagt.^ — 
It is the duty of the ot. to interfere to 
check licentious Sc unwarrantable lan- 
guage on the part of an advocate. — R. 
e, Kikenan (1866), 6 I. C. L. R. 171, 
173, 174. — IR, 

110 i. For icUhholdinq evidence 
attempHfic to injluence wUness.] — ^Applt., 
a hamster Sc advocate of the CMef Ct. 
of Lower Burma, was charged with gross 
professional mlsoonduot, in that (1) 
whilst employed as advocate for the pro- 
seoution In an abduction case he advised 
proseoutor's family to say nothing about 
letters having been received from his 
abduotod daughter. Sc withheld from 
the ponoe Sc the senior advocate for the 
prosecution the fact tbat such letters had 
been received, (8) whilst the trial was 
prooeeding, he suggested or hinted to 
prosecutor that he should influence or 
attempt to influenoe by improper means 
a OMtain exj»ert witness in himdwritlng 
to give evld^oe favourable to the prose- 


cution in connection with certain letters 
produced. Ho was aeguitted on the 
first charge, but oonvioted on the second 
Sc dismissed from his ofiioe as an advo- 
cate of the ct. : — Held : on the evidence, 
he must be acquitted on the second 
charge also. — Bomanjbe Oowasjbb v. 
Chief Judob Sc Judges of the Chief 
Court of Lower Burma (1906). L. R. 
34Ind.j^^. 66 ; 1. L. R. 34 Ouo. 129, 


SECT. 8, SUB-SECT. 1.— B. 

w. For appealina for purpose of 
delay .) — The House of Lords i^l pro- 
oeed against counsel whose names 
appear on appeals lodged for purposes of 
delay In the same manner as the ffnglish 
cts. do against counsel who sign or give 
oountenaince to frivolous Sc vexatious 
suits 6c actions. — Gilokrxst v. Maca- 
dams (1798), 4 Pat. App. 26. — SOOT, 

X. — No oounsri should ad- 
vise bringing a writ of error for the sole 
purpose of delay. — BxstLT v. — - 
(1801), Rowe, 6764«*-ia 
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on the petition of pltf., stating that the bills had 
not been drawn by W. but by himself^ So prating 
for the discharge of the order against W . : — Held : 
the party scandalised should show cause why W. 
should not be excused from paying the £5 . — Emer- 
son V. Dallison (1660), Sander’s Chancery Orders, 
p. 203 ; 1 Bep. Oh. 164 ; 21 E, B. 547 ; 8uh nom. 
Emmebson V. Daixison, Dick. 7. 

117, For detaining writings entrusted upon 
affidavit.] — Counsel who detain writings entrusted 
to them, upon affidavit of it, will be ruled to attend 
ct. & show cause for so doing. — ^Benson’s Case 
(1070), 1 Sid. 452 ; 82 E. B. 1212. 

118. For appearing in actions in House of Lords 
contrary to privileges of House of Commons.} — 
Semble : counsel may be taken into custody for 
appearing in actions in the House of Lords which 
have been declared contrary to the privileges of 
the House of Commons, even though such appear- 
ance is by order of the House of Lords. — PRIVILEGE 
OP Parliament Case (1675), 6 State Tr. 1146. 

110. For endeavouring to persuade witness not to 
give evidence.] — R., a barrister, having been con- 
victed (before justices of oyer & terminer by virtue 
of a special commission for that pui^ose granted) 
for endeavouring to persuade a witness against 
noblemen imprisoned in the Tower of London to 
forbear his prosecution of them, demanded that 
an information mi{?ht be received against the comrs. 
who condemned him, & that the information might 
be filed: — Held: (1) he was in a wrong way to 
exhibit any information in such manner, & his 
words whereby he did accuse the comrs. of 
oppression should be recorded ; (2) his gown 

should bo pulled over his ears in ct. ; (3) a fine of 
£600 which he had been ordered to pay the King 
should be remitted, but he must give a recognizance 
for his good behaviour. — Redding’s Case (1680), 
T. Baym. 376 n. ; Bac. Abr. Courts E., 7th ed., 
vol. 2, 399 ; 83 E. R. 196. 

120. For encouraging false actions.] — If a coun- 
sellor at law encourage a man to bring false actions 
through malice, & for the purposes of oppression, 
he may be indicted as a common barrator. — R. v. 
— (1686), 3 Mod. Rep. 97 ; 87 E. R. 62. 

121. For using reflecting words against respon- 
dent in appellants’ printed case.]--The House of 
Lords took notice that in applts.’ printed case there 
were reflecting words against reaps., & being 
Informed that B. had drawn the case & ordered it 
to be printed, B. was ordered to attend next day. 
So was then reprimanded by the Lord Keeper, 
according to the order of the House. — Hynd- 
MARSH V. Everard (1702), Colles, 241 ; 1 E. R. 268. 

122. For malpractice. }^A counsellor of law is a 
kind of minister of justice So right, So as such is 
punishable for misbehaviour in his profession. — 
Anon. (1704), 6 Mod. Rep. 137 ; 87 E. R. 895. 

128. For sisptiing illegal bill in equity.] — Two 
persons carried on ousiness in partnership as high- 
wa 3 mien. One filed a bill against the other on the 
equity side of the Exchequer for an account of the 
partnership profits. The bill was dismissed with 
costs to be paid by the counsel who signed it ; 

§ ltfs.’ solrs. were fined £50 each, So both pltf. So 
eft. were shortly afterwards hanged. — Bvbret v. 
Williams (1726), Lindley onTartnershin, 7th ed., 
p. 107, n ; Law Quarterly Review, vol. 9, p. 107. 

Annotations : — Mcntd. Sykes v, Beadon (1870), 11 Ob. D. 
170 ; Thwaltes v. Coxilthwaite, [1896] 1 Cb. 490 ; Burrows 
«. Rhodes (1809), 68 L. J. Q. B. 645, D. C. : La Soo. 
Anon, des Ancient EtablissementB Panhard et Lerassor v, 
Panhard Levassor Motor Co., [1901] 2 Oh. 513. 

124. For bringing about marriage of ward in 
Ohanoery*] — A barnster had been committed to 
prison for contempt in bringing about the marriage 
of a ward of ct. ; he petitioned for his release So 
submitted to be restrained from acting as counsel. 
Lord Hardwiokb, C., directed that according to 


his own submission M. should be refrained from 
acting as a barrister till further order, behig 
doubtful what was the proper course to remove 
M. from practising as a barrister. Qte ; whether 
the proper course was for M. to be disbarred, oi 
whether the ct. by its own power dc authority 
would silence him for the future. — ^A lNON. (1741), 
2 Atk. 173 ; 26 B. B. 508. 

Disbarring, see, generally^ Nos. 18 et aeq.^ ante. 

125. For unnecessary long pleading.] — ^The ct. 
will censure an imnecessary length in pleading. — 
Yates v. Carlisle (1761), 1 Wm. BL 270; 06 
B. R. 150. 

126. Over serJeant-at-law who pleads falsely.] — 

A false plea by a serjeant was set aside, & the 
serjeant was ordered to pay the costs of the 
motion to set aside the plea. — Richardson v. 
Sutton (1728), Cooke, Pr. Cas, 61 ; 125 E. R. 962. 


Sub-sect. 2.- -Appointment op Counsel by the 

Court. 

See^ noWi Poor Prisoners Defence Act, 1903 
(c. 38), s. 1. 

A. To the Prosecution, 

127. General rule.] — A judge should not be 
required to act as prosecutor, instead of holding 
the scales even between the parties. Therefore 
prosecutions should always be conducted by 

counsel. — R. v. (1843), 1 Cox, C. C. 48 ; 1 

L. T. O. S. 457. 

128. 8. P. R. V, Hezell (1844), 1 Cox, C. 0. 
348 ; 2 L. T. O. S. 601. 

129. Appointment of some counsel.] — All 

prosecutions in criminal cases ought to be con- 
ducted by counsel, So the ct. will in all cases direct 
the depositions to be handed to some counsel for 
that purpose. — R. v. Page (1847), 2 Cox, C. C. 221 ; 
8 L. T. 6. S. 495. 

130. — Duty when appointed.] — Where no 
counsel is engaged for the prosecution, So the 
depositions are handed, by direction of the ct., to 
a gentleman at the Bar, he should consider himself 
as counsel for the Crown, &; act in all respects as 
he would if he had been instructed by the prose- 
cutor, So should not consider himself merely as 
acting in assistance of the judge, by examining the 
witnesses. — R. v. Littleton (1840), 9 C. & P. 671. 

181. Appointment of Junior counsel.]— If 

the prosecutor have omitted to instruct counsel, 
the ct. will direct the depositions, with the fee 
indorsed, to bo delivered to the junior counsel 
present, to conduct the prosecution. — R. v. Anon. 
(1843), 1 L. T. O. S. 457 ; 1 Cox, 0. O. 48. 

132. Who should be appointed.] — ^The 

practice in the Central Criminal Ct. was for the 
depositions to be given, when handed down by the 
ct., to the senior barrister present So not, as on 
circuit, to the junior counsel in ct. — R. v. Lawrence 
(1844), 3 L. T. O. S. 142 ; 1 Cox, 0. 0. 61. 

B. For the Prisoner, 

188. Prisoner unable to get counsel without 
asslslanoe of court.} — ^Appot. having complained 
that he had offered to retain many men of his 
counsel, but that they had refused him. So that he 
could get none to be of counsel with him without 
the assistance of the ot*, Hyde, C.J., said he should 
have what counsel assigned him he desired, for no 
offence should be taken against any man that 
should advise prisoner in his proceedings in law.— - 
Darnel’s (Sib Thomas) Case (1627), 3 State Tr. 1. 

AfmoMiions : — ^Msatd. Bnrdett v. Abbot (1811), 14 East, 1 ; 

R. V. HalUday, [1917] A C. 360, H. L. 
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Sect* 3 . — Relations between court and counsel: 8ub^ 

sect. 2, B, Sect, 4; Sub-sect 1.] 

184. Criminal information for seditious speeches 
In Parliament. ]~^Although the alleged ofEences 
were committed in Parliament, a hi^er ct. than 
that in which the information was brought ; never- 
theless ; — Held : the matter not being necessarily 
treason, the ct. had jurisdiction ; &> defts. were 
ruled to plead further ; & counsel was assigned to 
them. — Elliot’s Case (1629), 3 State Tr. 293. 

185. Treason. ] — ^Where counsel formerly assigned 
to a deft, on trial in the High Ct. of Justice for 
treason refused to plead for him, new counsel was 
assigned to him. — Holland’s (Earl) Case (1649), 
4 State Tr. 1195. 

Isa. For matters of law only.] — On a trial 

at Guildhall by a commission of oyer & terminer 
on an indictment under Acts making it high 
treason to declare unlawful the authority of the 
“ Parliament,” prisoner allowed counsel for mat^ 
ter of law, but not for matter of fact. It is the 
duty of the judges to be of counsel with the prisoner 
at the Bar before them. — Lilbubne’s Case (1649), 
4 State Tr. 1270. 

187. S. P. Love’s Case (1651), 5 State Tr. 43, 
135, 205. 

Annotation: — Consd. Bowman v. Secular Soc. (1917), 86 

L. J. Ch. 568, H. L. 

Impeachment.] — On the impeach- 
ment of Lord M. by the Commons ; — Held : counsel 
should be allowed to the accused in all cases of 
impeachment. — ^Mordaunt’s (IjOrd) Case (1666), 
6 State Tr. 785. 

189. .] — The ct., on the request of the 

accused person, assigned counsel for th(^ defence. — 
E. V. Lynch (1902), Official Transcript of Short- 
hand Notes, p. 7. 

140. Outlawry in treason — Not until prisoner has 
shown material error.] — The ct. will not assign 
counsel on an outlawry in treason, until the 
prisoner has shown material error. — R. v. Griffin 
(Lord) (1708), 11 Mod. Rep. 168 ; 88 E. R. 967. 

141. Libel in Star Chamber.] — Counsel assigned 
to defts. on an infonnation for libel in the Star 
Chamber. — Prynn’s Case (1633), 3 State Tr. 662, 
672. 

142. S. P. Lilburn & Wharton’s Case (1637), 
3 State Tr. 1316, 1347. 

143. Murder — To argue special verdict.] — Coun- 
sel assigned, on the prayer of a prisoner, to argue 
a specif verdict on an indictment for murder. — ■ 
R. V, Keat (1696), 5 Mod. Rep. 287 ; 87 E. R. 661. 

Annotations : — Mentd. R. v. Huggins (1730), 2 8tra. 883 ; R. 

V. Burridgo (1736), 3 P. Wms. 439 ; Conway & Lynch v. R. 

a846), 6 L. T. O. S. 458 ; CJampbell v. R. (1847), 17 L. J. 

07ft ($9^ tiSiCt Cyhft 

1^. Not without prisoner’s consent.] — On 

a trial for murder, the ct. refused to allow counsel 
to appear for a prisoner without his expressed 
assent. — R. v. Yscuado (1864), 6 Cox,* C. C. 386. 

146. Accessory to felony before the fact — To 
argue questions of law.] — On a special verdict being 
found in an indictment against prisoners for being 
accesusories to a felony before the fact, counsel were 
appointed by the judges to argue the questions of 
law arising on the verdict. — McDaniel’s Case 
(1765), 19 State Tr. 789. 

146. Contempt — No leave required — Court of 
Chancery Act, 1860 (c. 149).] — It was not necessary, 
under s. 6 of the above Act, that special leave 
should be obtained from the ct. to have counsel & 
solr. assigned to a prisoner in custody for con- 


tempt. After the report of the gaoler or the 
keeper of the prison had been sent to the L. 0., Sc 
its truth asceHained by the solr. to the Suitors* 
Fund, an order for the assignment of counsel Sc 
solr. was drawn up as of course. — Layton v. 
Mortimore (1860), 2 De G. F. Sc J. 353 ; 30 L. J. 
Ch. 34 ; 4 L. T. 567 ; 45 E. R, 667, L.C. 

See, now. Courts of Justice (Salaries Sc Funds) Act, 
1869 (c. 91) ; CONTEMPT OF Court, Attachment, 
Sc COMMITTAI.. 

147. Rape.] — In cases of difficulty, e.g., rape, 
counsel should be asked or instructed to defend a 
prisoner. — R. v. George (1909), 2 Cr. App. Rep. 
318, C. C. A. 

148. .] — Prisoners charged with rape should 

always be defended by couns^. — Practice Note, 
[1910] W. N. 206, C. Cf. A. 

149. Plea of autrefois convict.] — The ct. will not 
reject a plea of autrefois convict on account of the 
informal manner in which it is handed in by the 
prisoner, but will assign counsel to put it into a 
formal shape, Sc postpone the trial, to give time for 
its preparation. — R. v. Chamberlain (1833), 6 
C. Sc P. 93. 

160. Plea of Insanity.] — On an application for 
leave to appeal it appeared that prisoner was un- 
defended at the trial, & that there was evidence, 
which was not before the judge, to show that he 
was a man, if not insane, yet ” of inferior stock,” 
& that two or three memoers of his family wore 
insane ; upon a statement by the prisoner that he 
believed he was insane he was allowed solr. as well 
as counsel that there might be formal proof. — R. v. 
Atkins (1908), 1 Cr. App. Rep. 45 ; 24 T. L. R. 
807 ; 72 J. P. Jo. 340, C. C. A. 

151. In error upon Judgment of Court of Assize.] 
— Where pit f. in error upon a judgment of a Ct. of 
Assize is in custody, he must be brought into ct. Sc 
assign the errors in person when counsel will be 
assigned to him. — Mansell v. R. (1867), 8 E. B. 
54 ; 8 State Tr. N. S. 831 ; Dears. & B. 376 ; 26 
L. J. M. C. 137 ; 29 L. T. O. 8. 165 ; 21 J. P. 309 ; 
3 Jur. N. S. 658 ; 6 W. R. 564 ; 120 E. R. 20 ; 
affd., 8 E. & B. 86, Ex. Ch. 


Annotations : — Mentd. Re Amlorson (1861), 7 Jur, N. S. 122 ; 
/e^Jf-'orriandes (1861), 0 H. & N. 717 ; R. t>. Giorgottl (1865), 
4 F. & F. 646 ; R. v, Winsor (1865), 10 Cox. C. C. 270, 
Ex. Ch. ; Levinger v. R. (1870), L. R. 3 P. C. 282, P. C. 


152. In Court of Crown Cases Reserved.] — 

Setnhle : the Ct. for Crown Cases Reserved would 
in its discretion assign counsel for a prisoner. — R, 
V. Burdett (1855), Dears. C. C. 431 ; 24 L. J. 
M. C. 63 ; 3 C. L. R. 440 ; 0 Cox, C. C. 458, C. C. R. 


Annotations : — Mentd. Pamell v. G. W. Ry. Co. (1870), 
L. T. 126 ; Allen v. AUen, [18941 P. 248, C. A. ; R. 
Hadwen, [1902] 1 K. B. 882, C. C. R. 


34 

V. 


158. Under Poor Prisoners* Defence Act, 1908 
(c. 38).] — Legal aid under the above Act can only 
be afforded to poor prisoners who set up a defence, 
either by way of evidence given or statement made 
by them, before the committing magistrate. If 
deft, does not say anything at the police ct., or 
reserves his defence, there is no power under the Act 
to give him any assistance. There is apparently 
no power under the Act to appoint a counsel only, 
without a solr., to^ defend a poor prisoner. The 
Act does not contain any provisions showing how 
the judge is to satisfy himself that the prisoner’s 
means are insufficient for him to obtain legal aid.— 
R. V. Nunzio Caliendo (1904), 68 J. P. 47. 

164. .]— The ct. can assign counsel to defend 

a ipoor prisoner under the above Act, without 
assigning a solr. — R. v. Hart (1904), 68 J. P, 72. 


sect. 8. SUB-SEOT. 2.— B. 

148 I. Murder .] — A judge may with 
propriety call on a barrister to nive his 
honorary servioeB to a prisoner who is 
u^ble to employ one, A where prisoner, 
who was unable to employ attorney or 


counsel, was charged with murder, the 
ct. asked a member of the bar to under- 
take the defence. — R. v. Fogarty (1851), 
17 L. T. O. S. 10 ; 5 Cox, 0. C. 161.~-IR. 

161 1. In error after conviction for 


felony .] — On a writ of error after oonvlo- 
tion of deft. In error for stealing calves Sc 
feloniously receiving same : Semble : the 
ot. would not, of its own motion, assign 
counsel. — R. v. Frith (1857), 9 Ir, Jur. 
367. — IR. 
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Court for Crown Cases Reserved.] — 


When a prisoner was defended under the above Act, 
Sc a case was reserved for the consideration of the 
Ot. for Crown Oases Reserved ; — Held : counsel 
ought to be instructed to appear for prisoner there. 
— V. Payne (1906), 69 J. P. 440. 

156. At what stage of proceedings. >--Af ter the 
Crown case had closed, the accused desired to have 
the assistance of counsel upon a matter of law 
arising from the evidence, h the ct., though of 
opinion that the application should have been 
made at an earlier stage of the proceedings, assi^ed 
counsel to argue the points involved, & heard his 
iments. — XiOVB*s Case (1651), 6 State Tr. 43, 



167. Grounds for refusing to appoint counsel.] — 

In the course of a trial for piracy, one of the jury- 
men inquired why, in such a serious case, the 
prisoners were undefended, at the same time 
offering to bear the expense, if any barrister would 
undertake the case. Lord Abingeb, C.B., said he 
did not think that any barrister could accept the 
offer of the juryman as it was impossible for any 
counsel, thus retained in the middle of a case, to 
do justice to the prisoners. He could know none 
of the facts & circumstances upon which they 
relied for their defence, & it was much better for 
the prisoners themselves that they should be 
allowed to tell their own tale to the jury, & explain 
away, after their own fashion, the facts alleged 
against them. — B. v. M’Gregor & Lambert (1844), 
1 Car. & Kir. 429 ; 2 L. T. O. S. 601 ; 1 Cox, C. C. 
346. 


Effect of appointment of counsel.] — See Criminal 
Law & Procedure. 


Sect. 4.— RULES OF PRECEDENCE AND OTHER 
RELATIONS AMONGST BARRISTERS. 

Sub-sect. 1. — Rules of Precedence. 

158. Two counsel called on same day.] — If two 

counsel are called to the Bar on the same day at 
different Inns of Ct., the one whose name has been 
longest on the books of the Inn of Ct. to which he 
belongs is the senior. — Abbott & Peake’s Case 
(1796), 6 C. & P. 637, n. 

159. Attorney-General of England — Lord Advo- 
cate of Scotland.] — The A.-G. of England has pre- 
cedence over the Lord Advocate of Scotland in all 
matters in which they may appear as counsel at 
the bar of the House of I-iords. — A.-G. v. Lord 
Advocate (1834), 2 Cl. Sc Pin. 481 ; 6 E. R. 1236, 
H. L. 

160. When heard first — Matters relating to 

business of Queen.] — Held : in matters relating to 
the business of the Queen, the A.-G. had a right to 
be heard first. — R. v. Exeter (Bp.) (1840), 7 M. & 


W. 188 ; 10 L. J. Ex. 92 ; 6 Jur. 102 ; 161 E. B. 
733. 

161. Junior counsel— Right to move on last day 
of term.] — The right of juniors on the last day of 
term to move before King’s Counsel is now 
abolished. — Anon. (1876), 1 Char. Pr. Cas. 39. 

162 . Senior counsel should not evade 

rule.]— Held .* the rule of practice that on the last 
day of term the counsel in the outer row of the bar 
should be called on to move first was established 
for the benefit of the junior bar. Sc must not be 
evaded by senior counsel taking their stations 
there.— Sharp v. Sherwood (1867), 3 Jur. N. S. 
92. 

163. In Ball Court.] — ^The practice of the Bail 
Ct. on the last day of term was to commence by 
calling on the Bar in the back rows twice round, 
not alone in motions of course Sc rules nisi, but in 
all motions whatsoever. — Anon. (1843), 7 Jur. 
725. 

164. On motions — By seniority.] — Where several 
counsel state that thev have respectively pressing 
motions to make, the ct. calls on the senior counseL 
Semble : on the last day of term, only unopposed 
motions by the Outer Bar take precedence.-^OL- 
TAu V. De Held (1861), 15 Jur. 1151. 

165. Civil proceedings — Several defendants sepa- 
rately represented.] — On the trial of a cause it is in 
the discretion of the judge to say in what order the 
counsel for different defts., having different 
interests, shall cross-examine Sc address the jury* 
The order of seniority is not imperative. — Flet- 
cher V, Crosbie (1842), 2 Mood. Sc R. 417. 

166. Criminal trial — Several prisoners separately 
represented.] — ^Where counsel for several prisoners 
cannot agree as to the order in which they are to 
address the jury, the ct. will call upon them, not in 
the order of tneir seniority, but in the order in 
which the names of the prisoners stand in the 
indictment ; but where the counsel for one prisoner 
has witnesses to fact to examine, the counsel for 
another cannot be allowed to postpone his address 
to the jury, until after those witnesses have been 
examined. — R. v. Barber (1844), 1 Oar. Sc Kir. 
434 ; 8 J. P. 644. 

Annotation ; — Mentd. R. v. Rowlands (1851), 5 CTox, C. 0. 436. 

167. .] — Wlien several prisoners aro 

defended by different counsel, the order of their 
defences is not to be determined by the seniority 
of their coimsel at^ the bar, but ^ on the precise 
offence charged against each ; & in a well-drawn 
indictment, the order in which the prisoners 
should be called on for their defence usually 
coincides with the order of their names in the 
indictment. — R. v. Meadows (1866), 2 Jur. N. S. 
718. 

168. .] — In a criminal trial, a dis- 

cussion arose as to the order in which counsel for 
defts. should cross-examine witnesses & address 
the jury : — Held : in the absence of other agree- 
ment among counsel themselves, the practice 


SECT. 4, SUB-SECT. 1. 

a. Kino*a Counsel — Patents of even 
date .] — In the case of Queen’s Counsel in 
Manitoba, where their patents are of 
even date, in the absence of any express 
provision as to their respective priority 
of rank contained in the patents, Sc of 
any other xuide in determining the 
question, the order of precedence which 
they had as members of the Bar in 
Manitoba before the patents were issued 
Sc irrespective of them must prevail. — 
Re Quken's Counsel (1892), 8 Man. 
L. R. 165.— CAN. 

b. Right of Ideutenani'Cfovemor 

qf Ontario ic appoint .) — The Lieutenant- 
Oovemor in Oounoil has the right to 
appoint members ot the Bar ot Ontario 
to be Queen’s Counsel, SC to give such 


members the right ot pre-audience in the 
cts. of the I^vlnoe. — Re Queen’s 
Counsel (1896), 23 A. R. 792; ojCTd., 
sub nom. A.-G. fob Dominion of 
Canada v. A.-G. for Province of 
Ontario, [18981 A. C. 247 ; 67 L. J. 
P. O. 17 ; 77 L. T. 539 ; 14 T. L. R. 
106, P. C.— CAN. 

d. Precedence over senior not 

King* 8 Counsel.] — ^R. having been ap- 
pointed Queen’s Counsel under a com- 
mission from the Governor-General of 
Canada, his precedence was questioned 
by W., his senior at the Bar of Nova 
Scotia, but held no appointment as 

g ueen’s Counsel either from the 
ovemor-General or the Lieutenant- 
Governor, W. moved to have his cause 
entered on the docket prior to that of R. 


The motion was dismissed. — Lordlt n 
Kiely (1875), 9 N. S. R. 506.— CAN, 

e. Appeal from decision giving pre^ 
cedence. J — An api>eal from a ruling of the 
Supreme Ct. of Nova Scotia awarding 
rank Sc precedence at the Bar to counsel 
will lie to the Supreme Ct. of Canada.—* 
Lenoir v. Ritchie (1879), 3 S. O. R. 
676.— CAN. 

f. Solicitor-Oeneral] — A patent from 
the Crown appointing a barrister 
Queen’s Counsel, dlreoted that he should 
take precedence next after another 
Queen^s Counsel who was subsequently 
appointed A.-G. : — Held : such patent 
did not then entitle him to precedence 
before the Solr. -General . — Re Boulton 
(1846), 1 U. O. R. 317.— CAN. 
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Swt, 4,^^jRule8 cf precedence and other relaiione 
amongst harristera : Stib^aeda, 1 . 2 <£? 3. Sect, 6 : 
Svh-a^t 1, A. (a), (&), <c), (d) eg (e),] 

followed at the bentraJ Oimlnal diTwas the most 
convenient course, namely, that counsel should 
have priority according to the order of the names 
in the indictment. — B. v, Balfoub (1805), TimeSt 
Oct. 20. 


SuB-SBCTs 2. — King’s Counsel and Juniors. 

169. King’s Counsel — ^May act alone — ^Action In 
formft pauperis.} — On the trial of an action brought 
in formd pauperis, a King’s Counsel may appear for 
pltf. alone, without a junior. — James v. Harris 
(1836), 7 C. & P. 267. 

170. Cannot plead against Crown.] — 

King’s Counsel cannot plead against the Crown. — 
Smith v. Wheeler (1670), 1 Mod. Bep. 38 ; 86 
E. B. 714. 

Annotations: — Mentd. Englofleld’s Case (1591). 7 Co. Rep. 
11 b: R. V. Cotton (1761), Park. 112 ; Nlolosou v. Words- 
worth (1818), 2 Swan. 366 j Small v. Marwood (1829). 9 
B. & C. 300 ; Sig^ra v. Evans (1855), 5 E. &; B. 367 ; 
Standing V. Bowring (1885), 31 Ch. D. 282, C. A. ; London 6c 
County Banking Co. v. London 6c River Plate Bemk (1888), 
21 Q. B. D. 535, C. A. ; MaUott v. Wilson. [1903] 2 Ch. 494. 

171. Unless by licence.] — Where a 

Queen’s Counsel was instructed to argue a criminal 
case for a deft, on a point reserved for the con- 
sideration of the fifteen judges, but at the time 
fixed for the argument had not obtained a licence 
from her Majesty to argue against the Crown, but 
only a certificate from the Secretary of State’s 
office, the ct. directed the argument to stand over 
for such licence to be obtained. — B. v, Jones (1840), 
9 C. P. 401. 

172. , ] — On the trial of a criminal 

information, a Queen’s Counsel ought not to bo of 
counsel for deft., without a licence from the Queen, 
or at the least a letter from the Secretary of State ; 
Sc it is not enough that an application for a licence 
has been sent to the Secretary of State from an 
assize town in the country to which no answer has 
been received at the time of the case being tried. — 

B. V, Bartlett (1847), 2 Car. & Kir. 321 ; 2 CJox, 

C. C. 246. 

173. Difiering in opinion from Junior.] — If 

the leading counsel at Nisi Priua takes one line of 
case, contrary to the opinion of his jimior counsel, 
the ct. wUl not permit the junior counsel to obtain 
a new trial upon the ground that he was prepared 
with evidence to support another lino of case, 
which his leader repudiated. — Pickering v. Dow- 
BON (1813), 4 Taunt. 779 ; 128 E. B. 637. 

Annotations: — Mentd. Kaln v. Old (1824), 2 B. 6c O. 627 : 
Doli^Uv. Stevens (1825), 5 Dow. Sc Hy. K. B. 490 j Small 
V. Attwood (1832), You. 407 : Frooman v. Baker (1833), 5 


B. Sc Ad. 797 i Oonifoot e. Fowke (1840). 6 M. 8 e W. 858 ; 

Taylor v. BuUen (1850), 16 L. T. O. S. 154. 

174. Junior oounsol becoming King’s Goimiol 
during OMO — ^Proper prooeduro.j^In a suit, com- 
menced under the old practice, the bill was drawn 
by Mr. Webb, Sc having been called within the Bar 
b^ore the answer was put in, the bill was subse- 
quently amended by Mr. Davenport, while on the 
hearing Mr. Dickinson, Q.O., Sc Mr. Webb, Q«C., 
were instructed for plft., but no junior counsel. 
Hall, V.-C., having intimated that the proper 
practice in the circumstances was that a junior 
counsel should be instructed for pltf., Mr. Daven- 
port was instructed & appeared with Mr. Dickin- 
son, Q.C., & Mr, Webb, Q.C. — Bayment r. Dim- 
BLBBY, [1877] W. N. 67. 


Sub-sect. 3. — Other Cases. 

175. Partnership between barristers — Etiquette 
of barristers.] — An agreement between English 
barristers to practise in partnership is improper Sc 
contrary to the etiquette of the English Bar. — 
Home v. Douglas (1912), Times, Nov. 16. 


Sect. 5.— RELATION BETWEEN COUNSEL AND 

CLIENT. 

Sub-sect. 1. — Employment op Counsel. 

A. In General. 

(a) In what Proceedings and for what Purposes 

necessary. 

Application for — Writ of attachment.] — See 
Contempt op Court, Attachment, & Committal. 

Criminal information.] — Criminal Law 

Sc Procedure ; Crown Practice. 

Habeas corpus.] — See Crows Practice. 

Rules under Justices Protection Act, 1348 

(c. 44).] — See Crown Practice. 

Mandamus.] — See Crown Practice. 

Striking solicitor off Rolls.] — See 

Solicitors. 

To give undertaking as to damages.] — See 

Injunction. 

(b) What Litigants must employ Counsel. 

Company.] — See Companies ; Practice Sc 
Procedure. 

Next friend of infant.] — See Infants Sc 
Children ; Practice Sc Procedure. 

Prosecutor.} — See Criminal Law Sc Procedure. 


SECT. 4. SUB-SECT. 2. 

f . King*a Counsel — Also clerk of 
Crown — May appear for Crown.] — X 
clerk of the Orown being a Queen’s 
Counsel Is not debarred from appearing 
in open ct. 6c conducting a case on behalf 
of the Crown. — R. Lkbocuf (1865), 9 
L, 0. J. 197 ; 16 L. O. R. 291.— CAN. 

leg i. Should be assisted by Junior 

counsel.] — The Ot. of Ch. Rogulatlon 
Act, 1850 (c. 89), was not intended to do 
away with the former advantaroous 
practloe of having junior oonnsel in aii 
oases ; the ct., however, will not lay 
down a rule on the subject, 6c the prac- 
tioe must bo settled by the bar. — Russel 
V. Beavan (1851), 16 L. T. O. S. 444.— 
IR. 

178 1. Differing in opinion from 

Junior.] — ^Junior counsel are not at 
liberty to take positions in argument 
which conflict with the posltlonB taken 
by their leaders. — International 
Briboe Oo. V. Canada Soctbern Ry. 


Co. (1882). 7 A. R. 226; 19 O. L. J. N. S. 
368.— CAN. 

178 il. .] — ^The attitude of 

senior counsel must be taken as repre- 
sentlng the true attitude of the client. — 
Atkinson v. Pacifio Stevedoring, etc., 
Co. & U. S. Steel Products Co. (1915). 
32 W. L, R. 164 ; 24 D. L. R. 400 : 22 
B. 0. R. 109 ; 8 W. W. R. 1339.— CAN. 

h. Junior counsel — Argument on 
special verdict .] — Junior counsel must 
appear on the argument of a special 
verdict. — Condon v. Kingston (1855), 
7 Ir. Jur. 247. — IR. 


k. Argument on special case .] — 

On the argument of a specdal case, junior 
counsel must open the argument on both 
sides. — E lur v. O’Neill (1855), 4 I. C. 
L. R. 467.— IR. 


1 . 


Argument on certiorari.] 


In the argument on a certiorari Sc return, 
junior counsel should be retained ; but 
counsel may arrai^ among themselves 
which of them shall a^vue the case. Sc in 


what order.- -R. v. Hamilton (1861), 6 
Ir. Jut, 164.- -IR, 

m. Opening pleadings.] — At 

the hearing of a cause the plead- 
ings should be opened by counsel at 
the outer bar. — M’Askie v. M*Cay 
(1868), I. R. 2 Eq. 447 ; 16 W. R. 1187. 
— IR. 

n. '■■■■ — ^ — Cause at 

When a 5ause is heard at the RoUs the 
pleadings on both sides must be opened 
by junior counsel.— Russell v. Beakbt 
( 1845), 8 I. Bq. R. 563.— IR. 

o. One barrister recommending an* 
other-— Junior holding brief for senior.y— 
The practice for seniors to name their 
juniors, or for juniors to nominate their 
seniors. Is contrary to the traditions of 
the profession 6c its best interests, 5c 
such a practice ought to be disoouiagM ; 
but it is legitimate for a senior to ask a 
junior to hold a brief for him when he ia 
temporarily unable to attend a case. — 
Be An Advocate (1917), I. L. R. 44 
041o. 741.— INP« 
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(o) Who entUlod to Aooietanee of Counaeh 

Pirty examined under— Companies Acts.]— iS'ee 

OoicPAi^md 

Court of Probate Act, 1867 (o, 77), s, 26.] 

— See Executors dc Adhinistrators. 

Bankruptcy Acts.] — See Bankruptcy & 

Insolvency. 

Poor persons.]— iS^ee Practice & Procedure. 

Prisoners.] — See Criminal Law & Procedure, 

Trustee supportlnx appeal by tenant lor life 
— ^Petition imder Settled Land Acts.] — See Settle- 
ments ; Trusts & Trustees. 

Juryman fined lor contempt.] — See Contempt 
OF Court, Attachment, & Committal ; Juries. 

Defendant at petty sessions.] — See Magistrates. 

id) Whether Counsel must he instructed through 

Solicitors, 

176. Prevailing custom.] — The iisage which has 
prevailed at the Bar, that counsel, unless in some 
excepted cases, should take their instructions from 
attorneys only, is beneficial, & ought to be main- 
tained. — Doe V . Hale (1860), 16 Q. B. 171 ; 19 
L. J. Q. B. 353 ; 15 L, T. O. S. 136 ; 14 Jur. 830 ; 
117 E. B. 423. 

“Dock defence ” — In criminal law.] See 

Criminal Law & Procedure. 

In Parliamentary proceedings.] — Sec Parlia- 
ment. 

In Inquiries under Local Government Acts.] — See 

Local Government. 

In Inquiries under Public Health Acts.] — See 

Public Health Local Administration. 

In inquiries under Light Railways Acts, 1896 
(c. 48).] — See Tramways & Light Railways. 

177. By patent agents.] — In an action by patent 
^ents to recover a sum for services rendered, two 
items were objected to on the ground that they 
were properly solrs.’ charges. One of these was 
for a case for the opinion of counsel : — Held : (1) 
counsel’s receipt of the fee was a breach of the 
unwritten rules which as between solrs. & counsel 
govern their dealings ; (2) having regard to all the 
circumstances, there was no evidence that pltfs. 
had acted as solrs., but they would be deprived of 
costs, as the custom that counsel in civil cases 
should be instructed by solrs. onlv was so notorious 
that it must have been within plus’, knowledge, & 
their instructing counsel direct was an invasion of 
the just privileges of solrs. — Thompson v. Maskery 
(1882), fS L. T. Jo. 401. 

See, further. Patents & Inventions. 

178. What is “instructing counsel.”] — In- 
structing counsel ” means giving him proper in- 
structions so as to enable him to conduct the cause 
entrusted to him, & merely delivering a brief is not 
instructing him, in the proper sense of the word, — 
Hawkins v. Harwood (1849), 4 Exch. 603 ; 7 


Dow. & L. 181 ; 19 L, J. Ex. 38 ; 14 L. T. O. S. 
273 ; 164 E. R. 1312. 

Solicitors’ authority to employ counsel.] — See 

Solicitors. 

(e) Employment by Retainer, 

179. Extent of counsel’s duties when retained.] — 

A barrister who accepts a retainer is bound to give 
his counsel, but not to sign the pleadings in the 
cause of his client. — Minoay v, Hammond (1618), 
Cro. Jac. 482 ; 79 E. R. 411. 

Annotation : — CoDSd. Kennedy v. Broun (1863), 13 C. B. 

N. S. 677. 

180. Whether terminated by becoming 

King’s Counsel.] — Qu, : whether the retainer of a 
counsel in a cause ceases upon his being appointed 
Queen’s Counsel. — Lucas v. Peacock (1844), 8 
Beav. 1 ; 60 E. R. 1. 

181. Retainers taken from opposing parties — 
Jurisdiction of ChanceUor.] — M. received a retainer 
from L., with the usual fee of one guinea, & 
repeatedly acted under that retainer of L.’s against 
bkpt. The meetings were adjourned from time to 
time. In the interval, after one of the adjourn- 
ments, a general retainer was left on behalf of bkpt. 
At the next meeting, of which L.’s solrs. had notice, 
they did not send any brief. Bkpt. did send a 
brief, as a right, claimed M.’s assistance, & M* 
attended before the comrs. as counsel for bkpt. 
On a petition to restrain him from so acting Lord 
Eldon, C., expressed his clear decided opinion that 
he, sitting in bkpey., had no jurisdiction whatever 
to interfere with a barrister in the exercise of his 
discretion as to the client upon whose retainer he 
might think proper to act, but said that as amicus 
curice he was ready to hear the petition & declared 
that M. was bound, in the circumstances of the case, 
to act as counsel for bkpt . — Ex p, Lloyd (1822), 
Mont. 70, n. 

Ig2. Non-lnterferenoe of court.] — The ct. 

will not interfere in questions arising upon the 
practice of retainer. A motion for an injunction 
to restrain a particular counsel, who had acted for 
defts., from acting, at a subsequent stage of the 
proceedings, on behalf of pltfs., from whom he had 
received a retainer, was refused. — Baylis v. Grout 
(1836), 2 My. & K. 316 ; 4 L. J. Ch. 78 ; 39 E. R. 
964. 

183. Fact of retainer — Not privileged communl* 
cation,]— The fact of the retainer of counsel is not 
a privileged communication (Parke, B.). — POR- 
8HAW V. Lewis (1866), 10 Exch. 712 ; 1 Jur. N, S. 
263 ; 156 E. B. 626. 

Annotation: — Mentd. Thompson v. Robson (1857), 26 L. J. 

Ex. 367. 

See, also. Nos. 256, 256, post 

184. Effect as evidence as to on whose behalf 
counsel aimeals.}— A workman met with an 
accident. He applied to his approved society dt 


SECT. 6, sub-sect. 1.— A (d). 

176 i. Agreement with client without 
intervention of solicitor — UnprofMsional 
conduct .] — An advocate of the Hlah Ct. 
made an arranmment to do professional 
work for his client, without the inter- 
vention of a solr., for half the usual 
oham ; Sc he also wrote to the same 
client to the effect that he had an offer 
to work professionally a^nst her, & 
nnlesB she paid him ten grold mohurs 
(five times the usual fee) for refusing the 
brief offered, he would take up the case 
against her : — Hetd : the advocate was 
guilty of highly unprofessional conduct. 
— Be S. K. H. (An Advocate) (1907), 
I. L. K. 34 Calc. 72.— IND. 

176 fi. Bute that counsel should he 
inetfueted through solicitor — Is beneficial.] 
•—The rule that counsel should take 
Instrnotions only from an attorney in 
lespeot of any protesrional work on the 


original side of the High Ct. is beneficial 
from the public standpoint Sc that of the 
bar Sc, though founded upon no rule of 
law, ought to be maintained . — Be An 
Advocate (1917), I. L. R. 44 Calc. 741. — 


SECT. 6, SUB-SECT. 1.— A. (e). 

p« Where counsel likely to appear as 
wUness on counseVs conduct likely to be 
impugned .] — The resolutions of the Bar 
Council on the above matters (see 
Annual Statements of General Council 
of the Bar for 1911, p. 11, 1912, p. 11) 

approved. — Weston e. Peart Mohan 
Dabs (1912), I. L. R. 40 Calc. 808.— IND. 

q. By agent wUhout express aulho- 
rity.] — Deft, retained H. to act for him 
in proceedings before Justioes. After an 
appeal had been p^ected from the 
justices, H., who had no authority from 
deft, for that purpose, retained pltf. to 


act as cotmsel on the appeal. Pltf. 
never had any dealing with deft, 
directly or by tetter : — Held : the em- 
ployment of pltf. by H. was a delegation 
of duty whicn H. himself could perform. 
Sc for which he alone was personally 
liable. — Hearn v. McNeil (1809), 32 
N. S. R. 210.— CAN. 

r. Court udll not decide question on 
practice of reUiiner.] — The ct. will not 
entertain a question arising upon the 

E ractioe of retainer, but will leave it to 
e decided by the counsel retained, or by 
the members of the bar generally.— 
Taylor v. Clarke (1862), 8 Ir. Jur. 
36 ; 13 I. C. L. R. 571.— IR. 

•. Duty to accept hrUf.] — ^A pleader 
is not botmd to aooept a brief offered to 
him, nor to state his reasons for refuilng 
to aooept it. — Re Nabin CThandra Dae 
Gupta (1908), 12 0. W. N. 381.— IND. 
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Sect 5. — Belaiion between counsel and client : Sub~ 

l> (/) d: (ff), B, (a) cfc (6) ; sub-sect 2.] 

was paid sick pay of 10a. a week, which was the 
maximum amoimt he would have received under 
Workmen’s Compensation Act, 1906 (c. 58). He 
signed a notice of the accident, on the form pro- 
vided by the society, & they wrote to the employer 
to ask him to admit liabilit^r. The employer 
having refused to admit liability, the society 
instructed the workman to see their local solrs., 
who informed him that on signing a retainer 
authorising them to act on his behalf they would 
make a claim for him. At the hearing the corre- 
spondence, showing the course adopted by the 
approved society, was put in evidence together 
with the retainer signed by the workman. The 
cty. ct. judge asked counsel, who opened the case 
on behalf of the workman, whether the application 
was made by the workman himself or by the 
approved society in the name of the workman. 
This question counsel, relying on the retainer & 
his brief, said he should not be called upon to 
answer, & the judge thereupon dismissed the 
application with costs : — Held : the retainer was 
prtmd facie evidence that the application was being 
made by the workman on his own behalf, & the 
judge should have heard the workman’s evidence 
upon the matter before dismissing the application. 
Case remitted. — ^Allen v. Francis, [1914] 3 K. B. 
1066 ; 83 L. J. K. B. 1814 ; 112 L. T. 62 ; 30 
T. L. R. 695 ; 58 Sol. Jo. 763 ; 7 B. W. C. C. 779, 
0. A. 

Annotations : — Mantd. Bobboy v. Crosble (W. M.) (1916), 84 

L. J. K, B. 866. C. A. ; Burnham v. Hardy (1916), 84 L. J. 

K. B. 714, C. A. 

Powers of counsel under retainer.] — See Nos. 
276 et aeq,t post 

if) Who may be employed as Counsel, 

185. Not particular counsel when definite instruc- 
tions not to employ him — Etiquette of Bar not 
binding on client.] — ^A solr. cannot brief a counsel 
whom his client has instructed him not to brief, 
even if the counsel is entitled to a brief under the 
rules of professional etiquette. The solr.’s proper 
course in such circumstances is either to explain 
the rule to the client & say that he must state the 
facts to any other counsel whom he briefs, & that 
such counsel may probably return the brief, or to 
say that he is himself so clearly governed by the 
rules & etiquette of the profession that if he is not 
allowed to brief the counsel in question he must 
throw up his retainer. — Re Harbisson, [1908] 1 
Ch. 282 ; 77 L. J. Ch. 143 ; 97 L. T. 902 ; 24 
T. L. R. 118 ; 62 Sol. Jo. 79. 

186. Not different counsel — Where Infant litigant 
comes of age during case.] — An infant pltf. coming 
of age during the progress of the cause, & dis- 
approving of the proceedings, cannot appear in 
the proceedings by counsel other than* those who 
appear for pltfs. generally ; he can only complain 
of or repudiate the proceedings by making them the 
subject of a special application. — Baixard v. 
White (1843), 2 Hare, 158 ; 1 L. T. O. 8. 76 ; sub 
nom, Baleard v. White, 7 Jur. 506 ; 67 E. R. 66. 


(g) Conflict of Duty, 

187. Party proposing employment — ^Proceeding 
against Bencher of same Inn.y^Held : it was one 
of the customs of the Inns of Ct. that none of the 
same society should be of counsel against a Bencher 
of the same society, unless he were assigned by the 
ct., & then also he should excuse himself. — Hitcham 
A Naunton’s Case (1622), 2 Roll. Rep. 236 ; 81 
E. R. 770. 

188. Proceeding against previous client.] — 

If counsel has acted for a client, he ought not to 
accept a brief against his client if he Vmows any- 
thing as counsel that may be prejudicial to the 
former client, though the client refuses to retain 
him. — Cholmondelby (Earl) v. Clinton (Lord) 
(1815), 19 Ves. 261 ; Coop. G. 80 ; 34 E. R. 515. 

Annotations : — Apld. Horsley r. Cox (1869), L. R. 7 Eq. 464. 
Consd. Rt Holmes, Re Electric Power Co. (1877), 25 W. R. 
603. Apld. Little V. Kin^rswood Collieries Co. (1882), 20 
Ch. D. 733, C. A. R^d. Brioheno v. Thorp (1821), Jao. 300, 

L. O. ; Griffiths v. Griffiths (1843), 2 Hare, 587. V.-C. 
Mentd. Beer e. Ward (1821), Jac. 77 : Johnson v. Marriott 
(1833), 2 Cr. & M. 183 ; Turquand v. Kniirht (1836), 2 

M. & W. 98 ; Dietrichsen v. ^bbum (1846), 2 Ph. 62, 
L.C. ; Pearse v. Pearse (1846), 1 De G. & 9m. 12 : Parratt 
V. Parratt (1848), 2 De G. 8c 9m. 268 ; Hutcoinson v. 
Newark (1860), 3 De G. & Sm. 727 ; Manser e. Dlx (1855), 
1 K. & J. 451 ; CampboU v. A.-Q. (1867), 2 CJh. App. 671, 
L. JJ. ; Rakusen v. ^is, Mnnday 6c Clarke, [1912] 1 Ch. 831 
C. A, 

189. Defendant to bill signed by same counsel on 
behalf of other side.] — A counsel who draws & signs 
the bill may sign the answers & act as counsel for 
the otlier parties fo the suit, unless retained for 
pltf.—ANON. (1839 J, 8 L. J. Ch. 319 ; 3 Jur. 603. 

190. Interest of party proposing employment — 
Possibly conflicting with those of parties by whom 
already employed.] — Counsel appeared for an exor. 
In an action, in which questions arose as to the 
construction of a will, the ct. having intimated that 
in such cases a trustee or exor. could not appear 
by the same counsel as a beneficiary interested in 
arguing the case. — Re Richards, Uglow v, Rich- 
ards (1901), 50 W. R. 90 ; 46 Sol. Jo. 50. 

191. ,] — On a summons to determine 

whether a sum of money paid to the trustees of B.’s 
will by way of bonus on certain stock in a limited 
CO. was to be treated as capital or income, pltf. 
being a trustee without any beneficial interest, & 
defts. being the life tenant, who was the other 
trustee, & the remaindermen, counsel appeared 
for the neutral trustee & the life tenant ; — Held : 
that was irregular, as it was the duty of the 
trustee’s counsel to assist the ct., & he ought not 
to argue on behalf of a beneficiary, & the summons 
must stand over , — Re Burton, Danby v. Burton, 
[1901 ] W. N. 202, 

192 . Special case.] — Although in a 

claim parties may appear by the same solr., the 
interests of infants must be protected by a separate 
counsel. — Wright v, Woodham (1851), 17 L. T. 
O. S. 293. 

198. .] — The same counsel may 

sign a special case, not only for pltf., but for defts. 
■^Ex Craig (1861), 20 L. J. Oh. 136 ; 16 L. T. 
O. S. 481 ; 15 Jur. 762. 

194. Counsel elevated to Bench.] — Where coun- 
sel, who was engaged In a case, was raised to the 


SECT. 5, SUB-SECT. 1.— A. (g). 

t. Appearance as amicus curise.] — 
It iB irr^rular for one holding a brief or 
retainer for a party to appear as amicus 
eurim.’—Ex p, McEvoy (1868), 7 S. R, 

N. 9. W. 145.~AUS. 

190 i. Interest of party proposing m* 
pJoymerU — Possibly conflicting with those 
of parties by whom already employed .] — 
Conneel for pltf., moylng pursnemt to 
the general allocation report, ought not 
to hold a brief on behalf of a third 


person whose claims are inoonsisteut 
with the reported rights of a creditor, 
though pltf, may not be In any way 
interested in the question. — Day tj. 
PONSONBY (1842), 6 I. Eq. R. 24. — IR. 

190 ii. .] — A pleader who has 

appeared for a party m proceedings 
under Oiminal Procedure Code (Act V. 
of 1898), B. 145, must, before api>earing 
for the opposite party in a subsequent 
civil suit flowing out of such proceedings, 
satisfy the ct. that in acting in those 
proceedings he did not as a fiMst obtain 


from his then client any knowledge 
which would be of use to his present 
clients, or that If he did obtain any such 
knowledge, then such knowledge is now, 
so to speak, public property available to 
any pleader who can obtain inspection 
of the record of the proceedings in the 
magistrate's ct. If he faUs to do so it 
cannot be said that the ct. has wrongly 
exercised its discretion in refusing mm 
audience. — S rinivaba Rau v. Piohai 
PILLAI (1013), I. L. R. 88 Mad. 650.-— 
IND. 
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Bench* Sc the same case came before him, he gave 
no opinion. — Lewis v, Branthwaitb (1831), 2 B. 
& Ad. 437 ; 0 L. J. O. S. K. B. 263 ; 109 E. B. 
1205. 

Annotations : — Mcntd. Keyse v. Powell (1853), 2 E. & B. 132 ; 

Bowser v. Madean (1860), 2 De G. F. & J. 415, L. O. ; 

Bardley v. Granville (1876), 3 Ob. D. 826. 

195. ,} — judge will not try a cause on 

which he had been formerly engaged as counsel, 
but will order it to be made a remanet. — Doe d. 
Wood v. Elias (1846), 1 New Pract. Oas. 474 ; 7 
L. T. O. S. 46, N. P. 

196. .]-~A counsel in a cause, being after- 

wards raised to the Bench, is not thereby precluded 
from taking part in the hearing & discussion of tliat 
cause, but he may properly (unless his doing so 
would entail great inconvenience & expense on the 
parties, or perhaps from his being, as in Ch., the 
sole judge of the ct., amount to a denial of justice) 
decline to take part in such hearing & decision. — 
Thellusson V, Bendlesham (1859), 7 H. L. Cas. 
429 ; 28 L. J. Ch. 948 ; 33 L. T. O. S. 379 ; 6 Jur. 
N. S. 1031 ; 7 W. R. 563 ; 11 E. R. 172, H. L. 

Annotations ; — Folld. Dl Sora v. Phillips (1863), 33 L. J. Ch. 

1 29, H. L. Mentd. Hichards v. Davies (1862), 13 C. B. N. S. 

69 ; Rhodes v. Rhodes (1882), 7 App. Cas. 192, P. C. : Re 

Northen’s Estate, Salt v. Pym (1884), 28 Ch. D. 153 ; R. v. 

Sunderland JJ. (1901), 85 L. T. 183, C. A. 

R. Where Parly conducts his own Case. 

(a) For what Purposes Counsel may he employed, 

197. To argue points of law.] — A party appear- 
ing in person must examine the witnesses, as well 
as address the jury. Counsel can only be heard 
to assist him on legal objections. — S ituttlewoiith 
V. Nicholson (1833), 1 Mood. Sc R. 254. 

198 . Not to address court.] — Semble : in a 

civil case, if a party conduct his own cause, & 
examine the witnesses, he cannot be allowed to 
have the assistance of counsel to argue points of 
law. 

If a gentleman at the bar appears, he ought to 
take the command. It is much better that cases 
should be conducted by gentlemen at the bar 
(Alderson, B.). — Moscati v. Lawson (1836), 7 
C. & P. 32 ; 1 Mood. & R. 454. 

Annotation : — Distd. Doo v. Hale (1850), 15 Q. B. 171. 

199. To examine witnesses — Party reserv- 

ing right to address Jury.] — On the trial of a mis- 
demeanour, deft, cannot have the assistance of 
counsel to examine the witnesses, & reserve to 
himself the right of addressing the jury ; but if he 
conducts his defence himself, & any point of law 
arises which he professes himself unable to argue, 
the ct. will hear this argued by his counsel. — R. v. 
White (1811), 3 Camp. 98, N. P. 

200. .] — On a trial for a mis- 

demeanour in King’s Bench deft, is not entitled to 
the assistance of counsel to cross-examine witnesses 
when he reserves to himself the right of addressing 
the jury ; but counsel may argue for him any point 
of law that arises, & suggest the questions to be put 
to the witness. — R. v. Parkins (1824), 1 C. & P. 
648 ; %. & M. 166, N. P. 

201. To cross-examine witness — ^To address Jury 
— Instructions through solicitor unnecessary.]-- 
There is no rule of law requiring that counsel 
appearing in ct. for a party who pleads in person 


should be instructed by an attorney; Sc where a 
judge at Nisi Prius had ruled that counsel appear- 
ing for such party, Sc not instructed by an attorney, 
could not cross-examine or address the ju^, the 
ct. m^anted a new trial. — D oe v. Hale (1860), 16 
Q. B. 171 ; 19 L. J. Q. B. 363 ; 15 L. T. O. 8 . 186 ; 
14 Jur. 830 ; 117 E. R. 423. 

202. To reply — Party having previously addressed 
court,] — ^At the close of resp.’s argument applt., 
who had opened her case in person, was told that 
the House of Lords would hear her counsel in reply, 
but that if she began, she must finish, as the House 
would not allow her to break off Sc then hear her 
counsel. — L ongworth (or Yelverton) v. Ybl- 
VBRTON (1867), L. R. 1 Sc. & Div. 218, H. L. 

Annoiaiion: — Mentd. Dysart Peerage Case (1881), 6 App. 

Cas. 489, H. L. 

Where litigant a barrister.] — See Sect. 7, post. 

(6) Effect of employing Counsel. 

203. On party’s right to examine witnesses Sc 
address Jury.] — If prisoner employs counsel to 
examine or cross-examine witnesses, he will not be 
allowed to do so himself in addition ; but it will be 
at his option whether he or his counsel address the 
jury. — R. V. Redhead (1796), 25 State Tr. 1003, 
1021. 

204. On party’s right to appear — Sc claim to be 
nonsuited.] — Where counsel, regularly retained, 
appear for pltf. in a penal action. Sc claim to pro- 
ceed, pltf. himself cannot appear Sc claim to be 
nonsuited. — M arks v. Benjamin (1839), 2 Mood. 
&B. 225; 3J. P.405. 

Annotations: — Mentd. Hall v. Groon (1853), 9 Exoh. 247 ; 

Rednall v. Cryatal Palace Co. (1858), 22 J. P. 321 ; Pease 

V. Coates (1866), 14 L. T. 886 ; Garrett v. Messenger (1867), 

10 Cox. C. C. 498 ; Syers v. Conquest (1873), 28 L. T. 

402 ; Millies v. Bale, Mllnes v. Lea (1875), L. R. 10 C. P. 

591 ; Terry e. Brighton Aquarium Co. (i 875), L. R. 10 

Q. B. 306 ; Martin v. Beniamin, [1907] 1 K. B. 04 ; Veosey 

V. Smith (1916), 86 L. J. K. B. 249. 

205. On party’s right to object to proceedings — 
Writ of error refused.] — On a trial for murder, the 
prisoner objecting to be defended by counsel, but 
in the result allowing counsel to act for him, he 
was not afterwards allowed to raise any objection 
to the proceeding, Sc a fiat for a writ of error was 
refused. 

A prisoner Sc his counsel cannot conduct the case 
together. If he declines the assistance of counsel, 
the ct. cannot permit him afterwards to interfere. 
A prisoner must make his election. — R. v. Southey 
(1865), 4 F. & F. 864. 

Where litigant a barrister.] — See Sect. 7, post. 


Sub-sect. 2, — Counsel and his Fees. 

206. Contract by client to pay tees — Not binding.] 

— A promise made by a client to pay money to a 
counsel for his advocacy, whether made before or 
during or after the litigation, has no binding effect. 
The relation of counsel Sc client renders the parties 
mutually incapable of making any contract of 
hiring Sc service concerning advocacy in litigation. 
— Kennedy v. Broun (1863), 13 C. B. N. S. 677 ; 


SECT. 6, SUB-SECT. 1.— B. (m). 

a. General rule,] — Where pltf. In 
person argues his own cause before the 
ot., he cannot also be heard by counsel. 
— GiiAERT V. Raymond (1879), 19 N. 
B. R. 316 ; N. B. Dig. 106 (7).— CAN. 

SECT. 6, SUB-SECT. 2. 

SOS i. Contract by client to pay fees — 
Whe^cr binding.h^A barrister oannot 
sue his ollent for fees upon any implied 


contract for their payment, but they 
are recoverable by express contract. — 
Hobabt V, Butler (1859), 9 1. C. L. R. 
167 ; 4 Ir. Jur. 137.— -IR. 

206 ii. .1 — A barrister Sr his 

client are mutually inoapable of entering 
into a binding contract of hiring with 
respect to the services of the former as 
an advocate. — Robertson v. Mac- 
DONOOH (1880), 6 L. B. Ir, 433. — IR. 

SOS in. Neither a bar- 


rister nor a pleader may oontraot with a 
ollent as to fees. — Achampakambatr 
Chebta Kunhammu V. Gantz (1881), 
I. L. R. 3 Mad. 138.— IND. 

206 iv. .] — The relation of 

counsel Sc client creates mutual incana- 
oity to make a binding oontraot of htHtig 
Sc service, either express or implied, but 
there must be the relation of advocate 
Sc client to give rise to the Jnoapaolty, Sc 
the incapacity is strictly confined to 
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Sect, 5. — Relation between coumel and client: Suh^ 

sect 2.] 

1 New Rep. 275 ; 32 L. J. C. P. 137 ; 7 L. T. 626 ; 
9 Jur. N, S. 119 ; 11 W. R. 284 ; 143 E. R. 268. 

Annotations : — Graham v. Johnson (1869), 17 W. R. 

810. Apprvd. Mostyn v. Mostyn (1870), 5 Gh. App. 457. 

L.J. Oonfd. H. V. Doutro (1884), 0 App. Gas. 745, P. C. 

Apprvd. Re Le Braasour Oakley, [1806] 2 Ch. 487, O. A. 

Bnd. Gibbon v. Budd (1863), 9 Jur. N. 8. 525 ; Wells v. 

WeUs, [191 4] P. 1 57 . C. A. Henid. Newall v. ElUott & Glass 
1864), 4 New Rep. 429 ; Evans (Joseph) e. Heathcote, 
1918] IK. B. 418. 0. A. 

207. Even when barrister pleads In 

courts where fees may be sued for,] — A member of 
the Bar of England, In accordance with the law of 
that country and the rules of the profession to 
which he belongs, renders, & professes to render, 
services of a purely honorary cnaracter. If, in his 
professional capacity as an p]nglish barrister, he 
accepted a retainer k) appear & plead before comrs. 
or arbitrator in a foreign country, by whom law 
counsel practising in its regular cts. were permitted 
to have suit for their fees, that would not give him 
a right of action for his honoraria. His client 
would have a conclusive defence to such an action, 
on the ground that he was employed as a member 
of the English Bar, Si by necessary implication 
upon the same terms as to remuneration upon 
wnich members of that Bar are understood to 
practise (Lord Watson), — R. v, Doutre (1884), 9 
App. Oas. 745 ; 53 L. J. P. C. 85 ; 51 L. T. 669, 
P. C. 

208. Binding where services not rendered 

as barrister — Returning officer,] — barrister may 
maintain an action for work Sc labour done as 
returning officer on an election of guardians of a 
union, under an express contract for remuneration 
at so much per day, the professional character of 
pltf. not affecting his rights under the special 
contract. — E gan v. Kensington Union Guardians 
( 1841), 3 Q. B. 936, n. ; 114 E. R. 767. 

Annotations : — Distd. Kennedy v. Broun (1863), 13 C. B. N. S. 

677, Reid. Veitch v. Husaell (1842), 3 Q. B. 928. 

209. Rule for prepayment of fees.] — Counsel are 
to bo paid beforehand, because they are not to be 
left to the chance whether they shall ultimately 
get their fees or not ; & it is for the purpose of 
promoting the honour & integrity of the Bar that 
ft is expected all their fees should be paid at the 
time when their briefs are delivered. That is the 
reason why they are not permitted to maintain an 
action. It is their duty to take care, if they have 
fees, that they have them beforehand, & tne law 
will not allow them any remedy if they disregard 
their duty in that respect (Bayley, J.), — Morris 
V. Hunt (1819), 1 Chit. 544. 

Annotations ; — Refd. Kennedy r. Broun (1863), 13 C. B. N. S. 

677. Mentd. A.-G. v, Munro (1819), I H. & Tw. 457. 

210. .] — The old rule was that no barrister 

should take a brief, unless the fee was paid at the 
time. If, however, he did so, he had nothing but 
the solr.’s honour to look to. He had no ri^t to 
apply to the client in any way (Brett, M.R.). — Re 
Cockayne (1884), 19 L. J. N. C. 500, C. A. 

211 . Nature of obligation to pay fees.] — 

Fees are payable as a matter of honour. The solr. 
can, if so required by counsel, bo compelled either 
not to retain him or to pay his fee with the brief. 


That is the remedy of counsel, & he has it in his own 
hands. If he does not choose to insist on payment 
of his fees with the brief, the payment becomes a 
matter of honour, not of legal ooligation (Lindley, 
L.J .). — Re Lb Brassbur & Oakley, [1896] 2 Ch. 
487 ; 65 L. J. Ch. 763 ; 74 L. T. 717 ; 45 W. R. 87, 
C. A. 

Annotations: — Refd. General Gounoll of the Bar v. 1. R. 

Comrs., [1907] 1 K. B. 462 ; Wells v. Wells, [1914] P. 157, 

C. A. Hentd. Harbin v. Gordon, [1914] 2 K. B. 577. 

212. Responsibility for fees — Solicitor cannot 
contract to render client liable.} — A solr. has no 
implied authority to pledge his client’s credit to his 
counsel by an express promise to pay his fees, 
whether they relate to litigation or not, so as to 
enable the counsel to sue the client for them. — 
Mostyn V, Mostyn (1870), 6 Ch. App. 457 ; 39 
L. J. Ch. 780 ; 22 L. T. 461 ; 18 W. R. 657, L.J. 

213. Solicitor, not client.] — ^By the estab- 

lished custom of the profession counsel looks to the 
solr. for his fees, not to the client. — Re Seal, Ex p, 
Crickett G893), 37 Sol. Jo. 685, 842, C. A. 

214. London, not country solicitor.] — If 

counsel is instructed by a London agent of a coun- 
try solr., the London agent, not the country solr., 
is responsible to counsel for his foes. — Re Nelson, 
Son &; Hastings (1885), 30 Ch. D. 1 ; 64 L. J. 
Ch. 998 ; 53 L. T. 416 ; 33 W. R. 645 ; 1 
T. L. R. 423. 

Annotations : — Mentd. Re Johnson & Weatherall (1888), 37 

Oh. D. 433, C, A. ; Re Romer & Haslam, [1893] 2 Q. B. 286, 

C. A. ; lie Massey (1910), 54 Sol. Jo. 50. 

215. Receipt of febs — From whom acceptable — 
Client.] — A counsellor may take fees of his client, 
but he may not lay out or expend money for him,-— 
Gage v, Johnson (1622), Win. 53 ; 124 E. R. 45. 

216. Pauper petitioner In 

divorce.] — Semble : a barrister may receive fees 
from a pauper petitioner in divorce proceedings. — 
Richardson v, Richardson, [1895] P. 276 ; 64 
L. J. P. 93 ; 73 L. T. 135 ; 11 T. L. R. 469 ; a//d., 
[1895] P. 346, C. A. 

Annotations : — Apprvd. Re Raphae], Ex p. Salomon, [1899] 1 

Ch. 853. Mentd. White e. White, [1898] V. 124. 

See, nowt R. S. C., Ord. 16. 

217. Amount of fees — Not to depend on event of 
cause.] — A counsellor-at-law cannot contract for 
payment of his foes of litigation by a gross sum 
payable upon the event of the cause. — Pbnricb v. 
Parker (1673), Cas. temp. Finch, 75 ; 23 E. R. 40. 

218. ,] — The emoluments of counsel 

are not to depend upon the event of the cause, but 
their compensation is to be equally the same 
whether the event be successful or unsuccessful. — 
Morris v. Hunt (1819), 1 Chit. 644. 

Annotations : — Refd. Kennedy v. Broun (1863), 13 C. B. N. S. 

677. Mentd. A.‘G. v. Mnnro (1840), 1 H. & Tw. 457. 

219 . Not to be marked after end of litlga* 

tloR.]— The only fee which a solr, is bound to pay a 
counsel is to be marked on the brief when it is 
accepted. There always must have been a diffi- 
culty in the idea that a counsel could take a fee 
afterwards ; because I think that the great majority 
of counsel never would have accepted a fee not 
marked when the brief was accepted, & would not 
have allowed it to be marked subsequently. It 
could only have been by accident that any counsel 
ever allowed a fee to be marked after the work was 


contracts relating to sorrico as an advo* allowance as counsel for the other e. Newfoundland Govt. (1900), 8 
cate in litigation & matters ancillary to Provinces.” The claim having been Nfld. L. li. 414.-~NFLD. 
such service, — Kishtna Row v. Muttu- Hnally settled In 1885, pltf. sued to 

KISTNA (1869), 4 Mad. 244. — IND. recover a sum proportionate to the b. Receipt of fees — Before pavment,\ 

value of his services, with compound — The conduct of a barrister, who re* 

206 V. Interest.^ — Pltf., a interest thereon from the date of the celpted fees before they were paid, OC 

member of the Newfoundland Bar, sittings of the Commission : — Held : he then brought a civil bill against the solr. 
attended a Commission in 1877, as was bound by the above agreement Sc for them, under which he got a decree 
counsel for the Newfoundland Govt., could not recover on a gfuomum meruU, Sc had him arrested, disai^roved of.— 
upon an agreement that he was to Sc he could not recover compound HiOKiB (1868), 1 1. L. T. Jo. 795.— 
receive for his ‘servioes ” the same inter^ or simple interest. — ^Whitbwat 1R. 
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done. At all evente, it was a fee which by no pro- 
fessional rule a solr. is bound to pay^ & a paimer 
pltf. is never liable to pay such a fee (Brett, M.R.)* 
— Carson v. Pickersgill (1885), 14 Q. B. D. 869 ; 
as reported in 33 W. R. 689, C. A. 

Annoit^oita : — MenM. Hiohardson v. Richardson. [1895] P. 

346. O. A. ; Jie Raphael, £xp. Salomon, [1899] 1 Cli. 853. 

220. Not to be altered after end of litigation 

— ^Action by counsel to vindicate character.] — An 

action was brought by a Ch. barrister in practice 
in Liverpool to recover damages from a solr., in 
respect of a statement by the latter that the fee 
marked upon the barrister’s brief had been altered 
in his chambers to a larger one subsequent to the 
determination of the case. The solr. recognising he 
had made a mistake, expressed regret A unre- 
servedly withdrew the statement. Upon this, the 
action was settled by judgment being entered for 
pltf. On the question of costs : — Held : though 
probably the barrister did not care anything about 
the^ costs, the ct. was bound to enforce a verdict 
which could caray them in order to show that there 
was not the slightest stain attaching to his char- 
acter — S now v, Etty (1887), 22 L. Jo. 292. 

221. Recovery of fees— ^om solicitor collecting 
same from client — Jurisdiction of court.] — The ct. 
has no jurisdiction to compel a solr., Avhose bill has 
been (axed &> ordered to be paid, t-o pay fees to 
counsel ineluded in such bill. — Re May (1868), 4 
Jur. N. S. 11«9 ; 7 W. R. 126. 

Annotation : — Reid. Kennedy v. Broun (186.3), 1.3 G. 13. N. S, 

677. 

Disciplinary powers of court over 

solicitors. ] — See Solicitors. 

222. Not by suit In equity.] — A .suit 

in equity does not lie against a solr. for fees due t/O 
counsel. — M oor v. Row (1029), 1 Rep. Oh. 38 ; 21 
E. R. 501. 

223. S. V. lie May (1858), 4 Jur. N. S. 1169 ; 7 
W. R. 126. 

224. — ^ Not by inotlon to show cause.] — 

On a motion for a rule calling upon an attorney to 
show cause why it should not be referred to the 
mas^r to ascertain what sums of money he had 
received for & on account of a certain counsel, the 
attorney having received certain counsel’s fees, 
which he had failed to pay over, & the facts depend- 
ing chiefly upon the statement of the clerk to the 
attorney, who had been subsequently convicted of 
felony : — Held : without laying down any rule that 
the ct. would not int/crfere in such a case, the grounds 
laid were not sulflcient to induce the ct. to inter- 
fere by summary process, the chief facts resting 
on the statement of a party whose word was open 
to suspicion . — Ex p. (1852), 18 L. T. O. S. 247. 

225. .] — The ct. will not, on 

motion, interfere to compel an attorney to pay 


oounsers fees. — Be Anoell, Anqell v, Oobeen 
(1860), 29 L. J. 0. P. 227 ; 6 Jur. N. S. 137^. 

226. Not by action.] — I doubt whether 

anjrthing short of a bond would enable counsel to 
sue a solr. for his fees (Linduey, L.J .). — Be Lb 
Brasseur & Oakley, fl896] 2 Ch. 487 ; 66 L. J. 
Ch. 763 ; 74 L. T. 717 ; 46 W. R. 87, C. A. 

Annotations : — Mentd. General Council of the Bar v. I. R. 

Comrs., [1907] 1 K. B. 462 ; Harbin v. Gordon, [1914] 2 

K. B. 677 ; WeUs v. Wells, [1914] P. 167, O. A. 

227. Right to prove in solicitor’s 

bankruptcy.] — On the bkpey. of a firm of solrs. a 
barrister may prove for fees received by them prior 
to the bkpey. from the lay client. — Re Hall, Ex p, 
(1856), 28 L. T. O. S. 72 ; 2 Jur. N. 8. 1076. 

Annotations .— Expld. ft Dbtd. lie Le Brasseur dc Oakley, 

[1896] 2 Ch. 487, C. A. Dbtd. Wells v. Wells, [1914] P. 

167, 0. A. 

228. Reference to registrar to 

ascertain sum due.] — On application by a barrister 
for an order that the trustee in bkpey. of a solr. 
might be directed to pay certain counsel’s fees 
alleged to have been received by him in rospect of 
bkpt.’s bill of costs as a solr. in certain matters, it 
was contended that payments had been made by 
bkpt. to appet. on general account which included 
the fees claimed, & also that an agreement had been 
come to between the trustee & the client; whereby 
a lump sum was accepted in settlement of the bill 
of costs, exclusive of fees to counsel : — Held : the 
matter must be referred to tlie registrar to inquire 
what fees had been received by the trustee ft 
whether any of such fees had been paid by bk^. 
to appet., either specifically or generally. — He 
Clift, Ex p. Oolquhoun (1890), 38 W. R. 688. 

Annotation:- -Expld. ft Distd. WoUh i'. WoUb, [1914] P. 157, 

C. A. 

229. Set-Off of fees.]— A barrister’s 
fees are not the subject of an action, ft not the 
subject of set-off (Pattehon, J.). — Wisi3 v. New- 
ton (1846), 7 L. T. O. S. 138. 

230. Attacliment or garnishee of fees.] — Fees 
owing to counsel are not “ debts ” & cannot be 
attached or garnisheed as such. 

A wife commenced proceedings for a divorce 
against her husband, a barrister, ft obtained an 
order for payment of alimony pendente lite. That 
order not having been obeyed ; — Held ; fees due 
to the husband, which had been received by a firm 
of solrs. ft not paid over, were not debts ft could 
not be attached under a garnishee order obtained 
by the wife against the solrs. — Wells v, Wells, 
[1914] P. 157 ; 83 L. J. P. 81 ; 111 L. T. 399 ; 30 
T. L. R. 646 ; 68 Sol. Jo. 566, C. A. 

231. Stamp on receipt lor fees.]— When counsel, 
after payment of a fee of £2 or upwards, places his 
initials or name against the fee on his brief or at 


221 1. Recoverjf of fees — By action — 
British Columbia.]-— Counsci may main- 
tain an action for thoir fees. — British 
Columbia Land & Investment Agency, 
Ltd. V. Wilson (1903). 9 B. C. li. 412.— 
CAN. 

221 ii. New Brunswick .] — 

A barrister has no legal remedy to 
recover remuneration for his services. — 
Rs Bayard (1849), 1 AU. 369.— CAN. 

221 iii. -.] — A barrister 

cannot maintain an action against his 
client for professional servioos. — ^K err 
V. Burns (1860), 4 All. 604.— CAN. 

221 iv. 8.P, McLeod v, Vaughan 
(1892), 31 N. B. R. 134.— CAN. 

221 V. S.P. CooKSON e. Driscoll 
(1916), 27 D. L. R. 488.— CAN, 

221 vi. Ontario.] — Counsel 

can sue for fees within 2 Geo. 4, o. 2, but 
not for fees generally. — B aldwin e. 
Montgomery (1844), 1 U. 0. R. 283. — 


221 vii. -.] — CounBel’s 

foes are recoverable from the client. & not 
from the solr. retaining liim, except by 
special agreement or in special circum- 
stances. — Armour v. Kilmer (1897), 28 
O. R. 618.— CAN. 

221 vlii. .1 — Counsel 

can maintain an action for their fees. — 
McDoUGALL V. CABfPBELL (1877), 41 
U. C. R. 332.— CAN. 

221 ix. - Ireland. ) — The remu- 

neration of counsel, being In the nature 
of an honorarium, is not recoverable. — 
Lowry v. Kilmainham DisTRicrr Coun- 
cil (1899), 33 I. L. T. Jo. 614.— IR. 

221 X. North-West Provinces.] 

— ^An English or Irish barrister who, in 
virtue of his call to the Bar, is enrolled 
as an advocate in the High Ct. of Judi- 
cature for the North-Western Provinces, 
ft thereby is authorised to practise as an 
advocate In that ct. ft in the ots. subor- 
dinate thereto, is, in respect of fees paid 


to min by a client for professional ser- 
vice, in exactly tlio same position as if 
ho were practising in England or Inland, 
i.e.. the foes rec^oTved by him for profes- 
sional services are mere honoraria, ft he 
can neither sue for the recovery of, nor 
be sued for the return of, such fees. — 
Rosa Alston v. Pitamber Dab (1903). 
I. L. R. 25 AU. 509.— IND. 


227 i. Right to prove in soli- 

cUor*8 bankruptcy.] — A solr. received 
money from a client wherewith to pay 
counsel's fees, failed to pay same to 
counsel, ft became bkpt. : — Held : proof 
by counsel for the foes should not be 
admitted. — Re Neville, Ex p. Pike 
(1896), 17 N. S. W. B. 24.— A US. 

d. Contract to share fees with soli- 
citor.] — A country solr, had an agree- 
ment with a barrister for a division of 
oounsel's fees earned by the latter on 
business given him by the solr. : — Betd : 
the arrangement was improper. — ^K kook 
V. Owen (1904), 36 8, C. R. 168.— CAN. 
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Sect. 5.- — Relation between counsel and client: Suh-> 
eecis, 2, 3 4,] 

the foot of a statement of fees, the document is 
liable to the stamp duty of Id, as a receipt within 
Stamp Act, 1891 (c. 39), s. 101, &; the heading 
** Be ceipt in Sched. I. — General Council op 
THE Bar (England) v. Inland Revenue Combs., 
[1907] 1 K. B. 402 ; 70 L. J. K. B. 212 ; 90 L. T. 
207 ; 71 J. P. 117 ; 61 Sol. Jo. 159. 

232. Old rule.] — It was not necessary to 

affix the penny receipt stamp on a brief where 
counsel signed his name acknowledging the pay- 
ment of the fee. — Re Beavan (1854), 6 De G. M. & 
G. 40 ; 23 L. J. Ch. 530 ; 22 L. T. O. S. 313 ; 2 
W. R. 299 ; 43 E. R. 784. 

Annotaiion : — Consd. General Council of the Bar v. I. R. 
Coinrs., [19071 1 K. B. 462. 

Return of fees.] — See No. 268, poet. 


Sub-sect. 3. — Gifts, Bargains and Trans- 
actions BETWEEN Counsel and Client, 


233. Gift to counsel — In respect of services.] — K., 

a barrister, acted professionally on behalf of S., 
then a widow, & by his services gained for her very 
large estates. Soon after the litigation was finally 
determined in her favour, & while the parties con- 
tinued still on the most friendly terms, S. executed 
a deed whereby, in consideration of K.’s services, 
she conveyed to him all the estates to which her 
title had been thus established, to hold same to 
him & his heirs to the use of her, the grantor, for 
her life, & after her death, to the use of him, his 
heirs & assigns, subject to a charge of such debts 
as she might owe at her decease not exceeding 
£10,000, & of £10,000, which was to be subject to 
her appointment. The lady married again, & 
differences having arisen between herself & K., she 
filed her bill to have the deed set aside & the 
reversion recon veyed : — Held : a decree must be 
made according to the prayer, with costs. — Broun 

V, Kennedy (1804), 4 De G. J. & Sm. 217 ; 33 
L. J. Ch. 342 ; 9 L, T. 736 ; 10 Jur. N. S. 141 ; 12 

W. R. 300 ; 40 E. R. 901, L.JJ. 


Annotations: — Distd. Graham v. Johnson (1869), 17 W. R. 
810. Apld. Mostyn v, Mostyn (1870), 5 Ch. App. 457, L.J. 
Apprvd. R. V. Doutro (1884), 9 App. Cas. 745, P. O. Apld. 
wSls V. Wells, [19141 P. 157, C. A. Mentd. Gibbon v. Budd 
(1863), 9 Jur. N. 8. 525 ; Nowall v. EUlott & Glass (1864). 4 
New Ron. 429 ; Re Le Brasseur & Oakley. [1896J 2 Ch. 
487, C. A. ; Evans (Joseph) r. Heathoote, [1918J 1 K. B. 
418, C. A. 


234. Bond taken by counsel — For half estate 
recovered in litigation.] — A counsel took a bond 
from his client, to convey one half of his estate to 
him for recovering the other half. This bond was 
set aside. A; to secure no more than what was 
actually laid out in recovering the estate. — Skap- 


HOLME V. Hart (1080), Cas. temp, Finch, 477 ; 1 
Eq. Cas. Abr. 80 ; 23 E. R. 257. 

235. Grant to barristers of stewardship in fee of 
manor — Failure to explain effect of '‘in fee’* — 
Additional interest in mortgage. >^Pltf. granted to 
deft., a barrister, the stewardship in fee of a manor. 
Deft, did not explain to pltf. the effects of the 
words “ in fee ** : — Held : the grant must be set 
aside, as defts. as counsel ought to have told pltf. 
the effect of the words. 

Deft, took a mtge. from pltf. & took from him 
an advance of six months' interest over A above 
what was due, in consideration of services formerly 
rendered by him as counsel : — Held ; the sum must 
be refunded with interest. — Thornhill v, Evans 
(1742), 2 Atk. 330 ; 9 Mod. Rep. 331 ; 20 E. R. 
001. 

Annotations : — Apprvd. Kennedy v. Broun (1863), 13 O. B. 
N. S. 677. Menra. Blackburn v. Warwick (1836), 2 Y. & C. 
Ex. 92. 

236. Settlement prepared by barrister — In view of 
his marriage with settlor.] — ^An elderly lady married 
a barrister, who had for some years been her 
confidential friend A adviser. Before the marriage 
a lengthened correspondence tiOok place between 
them, in which she insisted that her personal estate 
should be settled so as to be “ hers as if unmarried,** 
A hers “ to give, to use A to will.*’ He assented 
to this, A undertook to prepare the settlement. 
By the marriage he acquired, under her father’s 
will, a life interest, expectant on her decease, in a 
considerable sum of stock: — Held: (1) having 
undertaken to pr^are tlie settlement, he was 
bound to prepare such a one as in the circumstances 
a conveyancer would have drawn or the ct. would 
have sanctioned ; (2) such settlement would have 
given him no interest in her absolute property in 
default of appointment by her, A, she having died 
without making any disposition in his favour, he 
was a trustee of her personal estate for her next of 
kin. — Corley v, Stafford (Lord), Campbell v, 
Corley (1857), 1 De G. A J. 238 ; 26 L. J. Ch. 865 ; 
30 L. T. O. S. 77 ; 3 Jur. N. S. 1225 ; 5 W. R. 040 ; 
44 E. R. 714, L.JJ. 

Annotations: — Apld. Hastie v, Haatle (1875), 24 W. R. 242. 
Folld. Clark v. Girdwood (1877), 7 Ch. D. 9, C. A. 

237. Counsel purchasing client’s securities — 
After termination of employment.] — The employ- 
ment of counsel as confidential legal adviser dis- 
ables him from purchasing for his own benefit 
charges on his client’s estates without his per- 
mission ; A although the confidential employment 
ceases, the disability continues as long as the 
reasons on which it is founded continue to operate. 

C., a barrister, who had been for several years 
confidential A advjbing counsel to P., A had, by 
reason of that relation, acquired an intimate know- 
ledge of his property A liabilities, A was particularly 
consulted as to a compromise of securities given by 
P. for a debt which C. considered not to be recover- 


SECT. 6, SUB-SECT. 8. 

«. Aartemeni for counsel to receive 
damasts recovered — V oid. ] — An oerree - 
ment whereby a barrister binds liimscll 
to bring an action in damages & not to 
charge the client anytliing, in cose he 
does not succeed, provided that tho 
damages shall go to him, is void & the 
barrister has no right to any fee upon 
the action. — Lrblano v. Bkauparlant 
(1889), 18 R. L. 20.— CAN, 

234 i. Bond taken by counsel"— For past 
db future services,] — Though the taking 
by a barrister of a bond for past & future 

fi ^ofe8sional services Is to be condemned, 
le bond will not be relieved against on 
grounds of public policy. In adminis- 
tering the obligor's assets, the bond was 
decreed to stand as a voluntary bond. — 


Lksltk v.Vkrschotle (1815), Beat. 635. 

— IR. 

g. Will containing no disposition of 
personalty — Prepare by barrister ap' 
pointed executor.] — ^Personal estate not 
disposed of by a will, drawn by the 
confidential counsel (the sole exor. ) with- 
out informing testator of the legal effect 
of the will : — Held : a trust for the next 
of kin. — Segrave v, Kirwan (1828), 
Boat. 157.— IR. 

237 J. Counsel purchasing client* s pro- 
perty — After termination of employment.] 
— At a sale in execution of a decree 
against pltfs., the pleader who had acted 
for pltfs. purchased their property with 
his own money, but in the name of his 
mohurrir & for a very inadequate sum : 


— Held : tho pleader could not re- 
tain for his own benefit the property 
BO purchased by him. — Aohorb 
Nath Chuckerbuttt v. Ram Churn 
Chuokbrbuity (1896), I. L. R. 23 Calc. 
805.— |ND. 


287 ii. Counsel purchasing *' actionable 
claim ** — Misconduct.] — Purchase of an 
** actionable claim " by a pleader renders 
a pleader guilty of unprofessional con- 
duct within Legal Practitioners Act, 
B. 13. It is gross misconduct on the 
part of the pleader. If the purchase be 
speculative, especially if it is made, just 
when the claim is ripe for judgment A; 
when the seller is his own client unable 
to Judge of the result of the suit. — 
Muni Rkddt v. Venkata Row (1914), 
I. L. R. 37 Mad. 238.-— IND. 
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able to the full amount, purchased these securities 
for less than their nominal amount, without notice 
to P., after ceasing to bo his counsel : — Held : C.*s 
purchase, while the compromise proposed by P. 
was feasible, was in trust for P. ; & C. was entitled 
only to the sum he had paid, with interest accord- 
ing to the course of the ct. — Carter v. Palmer 
(1841), 8 a. & Pin. 657 ; 8 E. R. 256, H. L. 

Annotaiicms ApW, Nelson v. Booth (1859). 3 Jur. N. S. 

951 ; Mocleod v. Jones (1884), 32 W. H. 660. OoiUld. 

Luddy’s Trustee v. Peard (1886), 33 Oh. D. 500. 

Contracts & bargains as to fees .] — See sub- 
sect. 2, ante. 


Sub-sect. 4. — Counsel and their Clerks as 
Witnesses, Affidavits and Statements by 
Counsel, Examination of Counsel. 

238. Whether counsel may be made to give evi- 
dence as witness — General rule.] — Every person, 
except counsel Sc attorneys, is compellable to 
reveal what he may have heard ; & counsel Sc 
attorneys are only excepted, because it is absolutely 
necessary^, for the sake of their clients, that com- 
munications to them should be protected. — R. v, 
Shaw (1834), 6 C. & P. 372. 

239. Not in same cause. j—Counsel of the 

parties in a cause is not to be examined in the same 
cause. — Lee v, Markham (1568), Toth. 48 ; 21 
E. R. 120. 

240. S. P, Tihmblethorpe v, Thimblkthorpe 
(1631), Toth. 48 ; 21 E. R. 120. 

241. Unless after withdrawing from 

case — ^Election petition. J — In the course of the hear- 
ing of an election petition it appeared that M., one 
of resp.’s counsel, had professionally given the 
latter an opinion as to his signing the declaration 
about the return of his election expenses. When 
that matter came to be investigated it was thought 
desirable to call M., & he accordingly retired from 
the case. Sc was called as a witness. — Cork, 
Eastern Division, Case (1011), 6 O’M. & II. 318. 

242. Not in subsequent cause.]— If any 

matter be disclosed to a counsel in a cause, he 
cannot be permitted to give it in evidence in that 
or any other action. The privilege never ceases at 
any period of time. — Wilson v. Rastall (1792), 4 
Term Rep. 753 ; 100 E. R. 1283. 

Annoiaiioiis : — Folld. Falmouth v. Moss (1822), 11 Price, 455. 

Confd. Greonough v. Gaskell (1833), 1 My. & K. 98 ; Galley 

V. Richards (1854), 19 Beav, 401. Mentd. Brook v. Middle- 

ton (1808), 10 East, 268 : Galnsford v. Grammar (1809), 2 

Camp. 9 ; Cromack v. Heathcoto (1820), 2 Brod. & Bing. 

4 ; Doe d. Strode v, Seaton (i834), 4 L. J. K. B. 13 ; 

Gregory v. Tuffs (1834), 4 Tyr. 820 ; Preston v. ColUus 

(1838), 2 Jur. 329 ; Pearce v. Foster (1885), 15 Q. B. D. 

114, C. A. : Sharp V. Wakefield, [18911 A. C. 173, H.L. ; R.v. 

West Riding Yorks. County Council (1896), 60 J. P. 550. 

243. Unless with consent of client.] — 

B., counsel for S., having been called as a witness 
in a case, submitted that it was impossible for him to 
answer, as he knew nothing beyond what he knew 
as counsel, &; that it was his professional duty not to 
answer, but, S. absolving him from any engage- 
ment of secrecy, as did A., from whose counsel B. 
had acquired the greater part of his knowledge, B. 
was sworn at the Bar. — B aillie’s Case (1788), 21 
State Tr. 340. 

244. Not as to knowledge acquired pro- 

fessionally.] — Counsel are not liable to be examined 
upon any matter which came to their knowledge 
in their professional capacity. — Creed r. Trap 
(1678), Ch. Cas. in Ch. 121 ; 21 E, R. 74. 


245. .] — Where a barrister was called 

to prove the death of a particular person : — Held : 
he was not bound to make answer for things which 
might disclose the secrets of his client’s cause, Sc 
the ct. refused to allow him to be examined as a 
witness on matters whereof he had been made 
privy as of counsel in the cause. — Waldron v. 
Ward (1654), Sty. 449 ; 82 E. R. 853. 

246. .] — Bill to discover an ancient 

deed of entail supposed to be in deft.’s hands. Sc 
that he had perused it, & that in discourse he had 
acknowledged such deed. Sc other like charges. 
Deft, pleaded that he was a counsellor with B. ; that 
on a reference between the parties it was agreed 
that notliing that passed then should be made use 
of on cither side, or be disclosed : — Held : what 
deft, knew only as counsellor, or under such con- 
tract of silence, he should not be put to answer. — 
Bulstrode V, Lechmore (1676), 1 Cas. in Ch. 277 ; 
Freern. Ch.5; 22 E. R. 799. 

247. Subposna refused.]— -Pltf. sought 

to have O., a barrister, examined touching a matter 
in variance, wherein he had been of counsel : — 
Held : ho should not be compelled by subpoena, or 
otheiwise, to be examined upon any matter con- 
cerning same, wherein he was of counsel, either by 
the indifferent choice of both parties, or with either 
of them by reason of any annuity or fee. — Dennis 
V, Codrington (1579), Cary, 100 ; 21 E. R. 63. 

248. Knowledge acquired before em- 

ployment as counsel.] — One who had been coxmsel 
for deft, excused from giving the whole truth in 
evidence, Sc only required to reveal such things as 
were within his own knowledge before lie became 
counsel. — Sparke v. Middliston (1663), 1 Keb. 
605 ; 83 E. R. 1079. 

249 . Not as to statements made by him in 

previous motion.] — A barrister cannot be called as 
a witness to prove what was stated by him on a 
motion before the ct. — Curry v, Walter (1796), 
1 Esp. 456, N. P. ; further j)roceeding8j 1 Bos. Sc P. 
625; 126 E. R.^1046. 

AnnotatioTia : — Distd. R. v. Carlislo (1819), 3 B. &; Aid. 167 ; 

Duncan v. Thwaites (1824), 3 B. & C. 656. Folld. Lewis v. 

Levy (1858), E. B. & E. 537. Apld. Usill v. Hales, Usill v. 

Brearloy, Usill v. Clarke (1878), 3 C. P. D. 319. Mentd. 

Knoboll V. Fuller (1797), Peake, Add. Cas. 139 ; Carre. 

Jones (1806), 3 Smith, K. B. 491 ; Stiles v. Nokes (1806), 7 

East, 493 ; R, v, Creovey (1813), 1 M. & S. 273 ; Stookley 

V. Clement (1827), 12 Moore, C. P. 376 ; Smith v. Thomas 

(1835), 2 Scott, 546 ; Stockdale e. Hansard (1839), 9 

Ad. & El. 1 ; Kimber v. Press Assocn., [1893] 1 Q. B. 65, 

O. A. 

250. Not to prove evidence at former trial.] 

— A barrister should not be called to prove the 
evidence at a former trial, at which he appeared as 
counsel, of a witness since dead, especially if such 
barrister is engaged also in the present trial. — 
Kinnino V. Buchanan (1850), Cox, M. Sc H. 375 ; 
15 L. T. O. S. 305. 

251 . Knowledge obtained in course of 

former trial.] — The rule as to privileged communi- 
cations between counsel or attorney Sc client does 
not extend to facts of which the counsel or attorney 
of himself obtains knowledge in the course of trial. 

Counsel attended before a magistrate on behalf 
of a person charged with embezzlement, Sc a book 
was produced by the prosecutor, in which it was the 
duty of the person charged to have entered a sum 
of money received by him, Sc there was no such 
entry. On a second examination the book was 
again produced, when the entry was found. The 
party charged having brought an action for a 
malicious prosecution ; — Held : the counsel might 
give evidence as to whether the entry was in the 
book at the time of the first examination, since the 

his client, on the ground that his doing 
BO would bo a betrayal of professional 
confidence. — M cKenzik v. McKenzie Sc 
McKenzie (1864), 9 L. 0. J. 87.— CAN. 


SECT. 5, SUB-SECT. 4. 

288 i. Wtiether counsel may he made to 
give evidence as witness — As to know- 


ledge acQuired professionally.] — An advo- 
cate, being garnishee in a case, cannot 
refuse to declare what money or effects 
he has in his hands belonging to deft.. 
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barrister, who had been at a trial of the same cause 
more than twenty years before in the Exchequer, 
where evidence had been adduced to the effect 
that a certain deed was fraudulent, which was now 
the issue. He asked the ct. whether he shovdd tell 
his fellow-jurymen of the evidence he had heard 
or whether he should conceal it or tell it in open 
ct. ; — Held : he should come into open ct. & ^ive 
his evidence only upon his oath as a juryman with- 
out being sworn as a witness. — Dctkb v. Ventris 
(1056), Duncomb, Trials per Pais, 6th ed., c. 12, 
p. 209. 

262. Counsel as interpreter — Must be sworn.] — 

Semhle : a barrister who acts as an interpreter 
must be sworn. — R, v, Kelly &; Maloney (1848), 
3 Cox, O. C. 75. 

263. Counsel as witness — Not entitled to compen- 
sation for loss of time.] — A witness, examined in 
chief, having ref used to attend to undergo examina- 
tion upon interrogatories unless he was paid a 
compensation Cor loss of time as a barrister : — Held : 
a barrister was not entitled to such compensation, 
which was confined to physicians & attorneys. — 
Fraser v. Fraser (1845), 4 Notes of Cases, 3i9. 


266. Right of action.] — Certain documents 

were in the chambers of counsel, who declined to 

art with them until his fees were paid. The 
ocuments were taken to be in the constructive 
possession of the solr., & an order having been made 
on him to deliver up all documents in his custody 
or power, lie was iirmrisoned for six months for 
fading to deliver the documents : — Held : the only 
mode in which the solr. could recover the doedB 
was by action, &: the order committing the solr. to 
prison was wrong. — Re Williams (1861), 3 De G. 
F. & J. 104 ; 30 L. J. Ch. 610 ; 4 L. T. 103 ; 26 
X P. 484 ; 7 Jur. N. S. 323 ; 9 W. R. 393 ; 46 
E. R. 818, C. A. 

AnnotcUioH : — ^Folld. North v. Huber (1861), 30 L. J. Ch. 666. 

267. For fees on commission.}— -A barrister 

has a lien for fees on a commission, &; is entitled to 
decline to produce tiie evidence taken by him under 
a commission, until his fees are paid.— Smith v, 
Hallen (1861), 2 F. F. 678, N. P. 


Sub-sect. 5. — Counsel’s Property in and Lien 

OVER DOCUMEN'rS. 

264. Property In draft documents.] — Counsel 
have a right to drafts as precedents, but not to 
detain them where either party may liave a benefit 
from the inspection of them, — Stanhope v, 
Roberts (1741 ), 2 Atk. 214 ; 26 E. R. 532. 

AnnoUUiona : — Held. RIoharda v. Jackson (1812), 18 Ves. 
472 ; Knight v. Waterford (1836). 2 Y. & C. Ex. 22 ; Pearse 
v. Pearae (1846), 1 Do O, & 8m. 12. 

265. Lien — No right of.] — ^A certificated con- 
veyancer is not entitled to a lien upon deeds 
delivered to him, & “ with & in respect of ” which 
he has done business, the business not having been 
done upon the deeds, or tlieir value thereby in- 
creased. — Steadman v. Hockley (1846), 15 M. & 
W. 553 ; 16 L. X Ex. 332 ; 7 L. T. O. S. 211 ; 10 
Jur. 819 ; 153 E. R. 969. 

Annotation: — Befd. CostellaJn v. Thompson, Thompson v. 
C^stelloln (1862), 32 L. J. C. P. 79. 


Sub-sect. 6. — Liability op Counsel for Nboli- 

GENCE AND MISCONDUCT. 

268. For non-attendance — ^Action to recover fee.] 

— No action lies to recover back a fee given to a 
barrister to argue a cause which he did not attend. 
— Turner v, Philipps (1792), Peake, 160. 

Annotationa : — Folld. Swinfen v. Chelmsford (1 860), 6 H. N. 
890, Mentd. Kennedy t?. Broun (1863), 13 C. B. N. S. 677. 

269. Duty of counsel when unable to 

attend.] — It is the duty of counsel, if unable to 
attend to a case in which he has a brief, to have his 
brief read by some other counsel beforehand, who 
might conduct the case for him. — Re Anon. (1885), 
78 L. T. Jo. 285. 

See, further t Nos. 408 et seq., post 

270. For negligence & lack of skill.] — Semhle : 
an action canbot be supported against a certificated 
special pleader for negligence or unskilful advice in 
the course of his profession. 

Such an action is certainly not maintainable 
against a barrister, & there is no distinction between 
the case of a barrister & that of a certificated special 


SECT. 6, SUB-SECT. 6. 

k. Duty when pleadhig Statute of 
Frauds .^ — It is tho duty of deft. *8 legal 
adviser, before placing on tho record a 
defenoo banod upon Stat. FraudB, 
to explain fully such defence to his 
client, & point out its full meaidng Sl 
effect, & the probable conaequencoB of 
the defenoo in case tho event turns upon 
a question of credibility. — Chakuok v. 
Foley Brothers, Ltd. (1916), 21 
C. L. R. 249.— A US. 

l. Duty to see rule properly entered 
in minutes,] — It is the duty of counsel to 
see that rules obtained by them are 
properly entered in the minute of the 
ct. — Ex p. Glass (1850), 2 All. 88, — 
CAN. 


2681. For non-attendance — Return o} 
fees,] — (Counsel accepted a brief tc 
appear at O. & was paid the oousultatioi 
lee Sc the lee for attending tho trial 
Oonnsel attended the consultation & 
subsequently left O. to attend to an 
urgent professionai call, having pre 
viouBly returned the brief to th< 
attorney, but not the fees : — Held , 
counsel should have returned both the 
consultation fee & the fee for attendlni 
the trial. — Re An AdvooaTB (1917), 
I. L. R. 44 Calc. 741.— IND. 


868 ii. Action of damages,] — 

A statement of claim for damages 
set toith that pltl., being returned 
for trial on a criminal obarge, entered 
into a special contract with deft., a 
barrister, to defend him at tbs trial 6c 


J.' 


attend on each day of pltf.'s trial. Sc 
deft, was paid a special fee, larger than 
the ordinary fee, or honorarium, paid to 
counsel for so attending, yet deft, neg- 
lected to attend alter tho first day of the 
trial, by reason whereof pltf. was con- 
victed, & suffered damage : — Held : the 
claim was bad, as no valid contract 
could be entered into between counsel & 
client. — Robertson v. Macdonugh 
(1880), 6 L. B. Ir. 433 : 14 Cox, C. C, 
469.— IR. 

268 ill. ■ «£• negligence. ] — ^An action 

against a betrristor for negligence or non- 
attendance on a trial is not maintainable. 
— ^Mulligan v, M^Donaoh (1860), 2 
L. T. 136; Sir. Jur. 101.— IR. 

268 iv. After receipt of fees — 

jMisconduct.] — Wilful neglect by a 

S leader to appear without any justifica- 
on whatever Sc conduct a case after 
receipt of full fees, is unprofeBsioual 
conduct, for wliich the pleader can be 
punished under Legal Practitioners Act, 
s. 13 . — ^Muni Reddi V, Venkata Row 
( 1914), I, L, R. 37 Mad. 238.— IND. 

860 1. Duty of counsel when 

unable to attend,] — The rule of allowing 
the costs of two counsel on each side In 
taxation has always been supplemented 
by the unwritten rule of the Bar that 
one or other counsel must return his 
brief in Mod time, if there is a chanoe of 
neither beii^ able to attend when the 
ease is oallea on. Sc that In case of dis- 
pute it la the duty of the Junior to return 


the brief or to make arrangemont for 
some otiior counsel to attend until he 
can come in. — Esmail Ebrahim v. 
Haji Jan Mahomed (1908), I. L. R. 33 
Bom. 476.— IND. 

270 i. For negligence dt lack of skill — 
Ontario.] — Qu. : whether, considering 
the union of the profession In the Pro- 
vinoe of Ontario, Sc the right of counsel 
in some cases to recover fees, tho same 
exemption from liability for negligence 
can be claimed there as in England, even 
when tho same person does not Mt in 
both capacities. — Leslie v. Ball (1863), 
22 U. O. R. 612.— CAN. 

270 ii. Quebec.] — ^To deprive on 

advocate of his fees It is neoessary to 
prove that ho has acted with fraud or 
with gross ignorance of the duties of his 
profession, ^ where the law permits on 
action to bo taken before either the 
Superior Ct. or tho Circuit Ct., the 
advocate cannot be deprived of his fees 
beoause, without instruction to the con- 
trary, he took it before the Superior Ct. 
— Davidson v, Laubier (1881), Q. R. 1 
Q. B. 366.— CAN. 

270 ill. India.] — Semhle : if a 

bar^tor receives instructions to appeal 
or make an application, 4c the client 
loses his right to appeal or make the 
application as tho result of the negU- 
genoe of the barrister to appeal or apply 
within time, such barrister will be liable 
to his client in a ct. of law. — ^B uddhu e. 
Diwan (1016), I. L. R. 37 All. 267.— 
IND. 
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Sect, 5 . — Relation between counsel and client : Sub- 
s ects, 6, if A, B, C, (a), (fe), (i.).] 

g leader (Lord Abinobb, O.B.), — ^Peering v, 
^BBUTTEB (1842), 2 Mood. & B, 429. 

271. .] — The professional adviser has never 

been supposed to guarantee the soundness of his 
advice. Against the barrister in England, &; the 
advocate in Scotland, no action can be maintained 
(Lord Campbell). — Purves v. Landell (1846), 
12 Cl. & Fin. 01 ; 8 E. R. 1332, H. L, 

Annotation: — Mentd. Stokes v. Trumper (1855), 2 K, & J, 
232. 

272. Excess ot authority & failure to obey 

Instructions.] — ^No action lies against a counsel who, 
employed to conduct a cause at Nisi Prius, enters 
into a compromise & withdraws a juror, even 
though contrary to his client’s instructions, pro- 
vided it is done bond fide. If a counsel employed 
in a cause, contrary to the instructions of his client, 
acting bond fide, enters into a compromise of the 
suit, which is a nullity because it embraces matters 
in respect of which the counsel had no authority, 
though his client is put to expense in resisting legal 
proceedings taken by the other side to enforce such 
compromise, the counsel is not liable 1x3 an action, 
because (1) subjecting a person to legal proceedings 
without malice is not a cause of action, (2) there is 
no legal damnidcation, inasmuch as the ct. in 
which the proceedings to enforce the compromise 
are taken will award such costs to the successful 
party as the law allows. Semble : an advocate is 
not responsible for ignorance of law or any mistake 
of fact, or being less eloquent or leas astute than he 
was expected to be ; &, if he is acting with perfect 
good faith & with a single view to the interests of 
his client, he is not responsible for any mistake or 
indiscretion or error of judgment of any sort : & 
if he imagines he has an authority to compromise 
a case when in reality he has not, it is a mistake 
either in law or fact, or if, in spite of instructions, 
he enters into a compromise, Tbelieving that it is 
the best course, «fc that the interest of his client 
requires it, it is but an indiscretion or error of 
judgment if done honestly. — Swinpbn v, Chelms- 
ford (Lord) (I860), 5 H. & N. 890 ; 29 L. J. Ex. 
382 ; 2 L. T. 406 ; 6 Jur. N. 8. 1035 ; 8 W. R. 646 ; 
157 E. R. 1436. 

Annotations: — Consd. Kennedy v. Broun (1863), 13 C. B. 
N. 8. 677. Mentd. Strauss v, Francis (1866), L. R. 1 Q. B. 
379 ; Matthews v, Munster (1887), 20 Q. B. D. 141, O. A. ; 
Connecticut Fire Insce. v. Kavanagh J1 892] A. C. 473, P. O. ; 
Neale v, Gordon Lennox, [1902] 1 K. B. 838 ; Nooton v. 
Ashburton, [1914] A. C. 932, H. L. ; Goldrei, Foucard v. 
8Inciair Sc Russian Chamber of Commeroo in London, 
[1918] 1 K. B. 180, C. A. 

278. Unskilfully drawing pleadings. ]^An action 
will not lie against a barrister for unskilfully draw- 
ing pleadings. — P ell v. Brown (1791), Peake, 
131, N. P. 

Annotation : — ^Befd. Swinfen v, Chelmsford (1860), 5 H. & N. 
890. 

274. Misconduct — Collusion.] — Held: the ct. 

would not set aside a decree obtained by consent 


of counsel on both sides, but it would be a different 
thing if collusion on the part of counsel could be 
proved. — Harrison v, Rumsey (1762), 2 Ves. Sen. 
488 ; 28 E. R. 312, L.O. 

275. Taking fees from other side — Indict- 

ment.] — A counsellor was indicted for betra^ng 
his client’s cause taking fees from the other side. 
— R. V. Walker (circ, 1668), Tremaine’s Pleas of 
the Crown, 261 ; 2 Hawk. P. 0. II., c. 22, s. 30. 


Sub-sect. 7. — ^Authority op Counsel. 

A, Derivation of Authority, 

276. To plead — ^Mere retainer Insufficient — Brief 
necessary.}— A mere retainer to counsel will not 
authorise him to plead for the party in ct. He 
must be instructed, & a brief must be delivered. — 
Doe d. Swinton v, Sinclair (1836), 6 L. J. C. P. 
186. 

277. To withdraw record — ^Mere retainer Insuffi- 
cient— Brief necessary.] — ^A retainer in a cause, 
without a brief, does not authorise counsel to 
withdraw a record at Nisi Prius. — ^Ahitbol v. 
Benedetto (1810), 3 Taunt. 225 ; 128 E. R. 89. 

278. .]— A counsel to whom a 

retainer in a cause has been given, no brief having 
been delivered, cannot withdraw the record. — D ob 
d. Crake v. Brown (1832), 6 (j. & P. 315. 

279. To show cause — Appeal against conviction 
of one justice under Turnpike Roads Act, 1823 (c. 95 ) 
— Instructions froni other trustees. ] — Upon an appli- 
cation for a mandamus to justices, to enter con- 
tinuances and hear an appeal against a conviction 
of one justice under the above Act : — Held : it was 
no objection to counsel appearing to show cause 
that they were instructed by the attorney for the 
trustees of the roads whereon the offence com- 
plained of was committed, & not by the convicting 
Justice, or the informer, to whom the lule was 
addressed. — R. v. Middlesex JJ. (1843), 7 J, P. 
240 ; 7 Jur. 390. 

Annoiaiiftns : — ^Reld. Rowberry v. Morgan (1854), 9 Exch. 

730. Mentd. R. v. Peacock (1858), 4 O. B. N. S. 264 ; Ex p, 

Simpkin (1859), 2 E. 8c E. 392 ; R. v, Leioostorsliire JJ. 

(1869), 8 W. H. 66. 

B. How evidenced. 

280. Statement by counsel.] — Where a doubt is 
suggested as to the authority of counsel to consent 
to an order, his instructions not being given by the 
solr. formerly employed in the case, it is for counsel 
to consider whether ho is authorised, & if he does, 
the ct. will act upon it, A: the client will be bound 
by it. — M ole v. Smith (1820), 1 Jac. & W. 665, 
673 ; 37 E. R. 522. 

Annotations : — Difltd. Thomas v. Hewes (1834), 3 L. J. Ex, 

158. ^id. Swii^on v. Bwinfon (1856), 18 O. B. 485 ; 

Oliambers v. Mason (1858), 5 O. B. JN. S. 59. 

281. .}— Upon the question of the extent of 

the authority given by a client to his counsel to com- 


SEGT. 5, SUB-SECT. 7.— A. 

m. To appear — Hetainer in former 
trial .] — Where no notice of talal was 
ffiren by pltt. 8c counsel, retained in a 
former trial, In ignorance of such fact 
appeared without authority, deft, being 
absent, 8c defended, a verdict for pltf. 
was set aside. — Doherty v. Dssbiubay 
(1869), 1 Hon. 494.— CAN. 

n. To appear on execution of judg- 
ment — AuthorUy to represent client in 
action .] — The barrister, who is autho- 
rised by a party to represent him In an 
action, has no need of a special authority 
in order to continue to represent him 
upon the execution of the Judgment 
obtained by him & npon the distribution 
of the moneys raised ; 8c there Is no 


ground for disoonlinuanco when the 
party has not been damnified by the 
proceedings of the barrister. — F oiby v. 
WURTELE (1889), 18 R. L. 577. — CAN. 

o. To relinmiish part of case — Ex- 
press authority necessary .] — It is not 
within the ordinary scope of a pleader’s 
duties to relinquish any portion of his 
client’s case without express authority 
from the client, who is not bound by 
such relinquishment, unless it was 
authorised by himself. — GouR Pbrshad 
D oss V. SOOKDEB Ram Dbb (1869), 12 
W. R. 279.— IND. 

SECT. 6, SUB-SECT, 7.--B. 

280 i. Statement by counsel .] — ^When 
counsel appears 8c states he is instructed. 


the ot. should not inquire further as to 
his authority. — Murphy e, Richardson 
(1 860), 13 1. L, R. 430 ; 2 Ir. Jur. 256.— 
iR. , 

280 ii. Production of authority 

unnecessary,] — He Hunter (1867). 1 
Han. 233.— CAN. 

p. Client present in court without 
dissent ,] — Whore a person, for whom 
counsel states he appears, is present in 
ct., allows him to appear, 8c adopts his 
advocacy, that adoption renders it 
impossible for such person to dispute the 
rotmner of counsef 8c of the solr. in- 
structing him. — ^Z^M cL. (1903), 3 S. R. 
N. a. W. 388.— A US. 
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promise litigation to which the client is a party, the 
ct. will accept the statement of ootmael, if made from 
his place at the Bar, without requiring it to be made 
on oath. — ^Hickman v, Bekens, [1896] 2 Ch. 638 ; 
64 L. J. Oh. 785 ; 73 L. T. 323 ; 12 B. 602, O. A. 

Annotations : — Consd. Neale v. Gordon Lennox, [1902] 1 

K. B. 838, O. A. Mentd. Ainsworth v, [1896] 1 

Ch. 673 ; Wlldincr v. Sanderson, [1897] 2 Ch. 

634, 0. A. 

282. Two counsel appearing.] — ^Whcn two coun- 
sel instructed by difiEerent solrs. appeared upon a 
petition for the same party, the ct. directed the 
petition to stand over & the authorities under 
which the solrs. acted to be verified by affidavit. — 
Buttbrworth V. Clapham (1820), 1 Jac. & W. 
673, n. ; 37 E. R. 526. 

283. Two official managers of a co. were 

appointed under Joint'Stock Cos. Winding-up Act, 
1848 (c. 45). Upon a motion in ct. by way of appeal 
from an order of the master, counsel appeared on 
behalf of both official managers, &> other counsel 
also appeared upon different instructions for one 
of them. The ct. stopped the cause until it had 
ascertained which counsel was instructed by the 
actual authority of that official manager ; <& upon 
his personally appearing in ct. & stating which 
counsel he liad individually authorised the ct. 
heard that counsel only on his behalf. — Be London 
& Manchester Direct Independent By. Co., 
Bass’s Case (1840), 1 De G. & Sm. 722 ; 18 L. J. 
Ch. 245 ; 13 L. T. O. S. 278 ; 13 Jur. 552 ; 63 E. R. 
1267. 

C, Extent of Authority. 

(a) General Authority in conducting Cases. 

284. General scope of authority.] — In ct. counsel 

has the whole conduct of the cause & has the power 
to act without asking his client what he shall do. 
no has no master but is the conductor & regulator 
of the whole thing (Brett, M.R.). — B. v. Green- 
wich County Court Registrar (1885), 15 

Q. B. D. 64 ; 54 L. J. Q. B. 392 ; 53 L. T. 902 ; 33 
W. B. 671 ; 1 T. L. R. 479 ; 2 Morr. 175, C. A. 

285. In regard to calling witnesses.] — ^A client is 
bound by the conduct of his advocate, & the ct. 
will not grant a new trial on the ground that the 
witnesses were not examined by counsel, according 
to the request of the attorney. — Hall v. Stothard 
(1816), 2 Chit. 267. 

286. .] — It is in general a matter entirely 

within the discretion of counsel for the prosecution, 
whether all the witnesses at the back of the bill 
should bo called on behalf of the Crown or not ; & 
although the judge has the power to interfere, he 
will offiy exercise it in extreme cases. — R. v. 
Edwards, Underwood & Edwards (1848), 11 
L. T. O. S. 60 ; 12 J. P. 796 ; 3 Cox, C. C. 82. 

287. .}-— In all cases counsel having the con- 

duct of the case in ct. are responsible for the calling 
or not calling of witnesses. — Hatch v. Lewis 
(1801), 2 F. & F. 467 ; 7 Jur. N. S. 1086, N. P. 

Annotations ; — Mentd. Hinde v. Shoppard (1871), L. R. 7 

Exoh. 21 ; Strachey v. Osbome (1874), L. R. 1() O. P. 92. 

288. ,] — Oounsers authority at the trial 

(unless limited by express instructions) includes a 
discretion as to citing or not of any witnesses. — 
Wallace r. Cook (1903), Times, June 15. 

289. To omit evidence In brief.] — ^A new trial will 
not be granted because the counsel thought it 
prudent to omit evidence which they had in their 
briefs. — Spong v. Hog (1772), 2 Wm. Bl. 802 ; 96 
E. B. 472. 


290. To select between Inconsistent defences.]— 

If counsel is instructed to set up two inconsistent 
defences he is entitled to use his discretion which 
he will put forward. — R. v. Denoel (1910), 85 L. J. 
K. B. 1766 ; 114 L. T. 1215 ; 32 T. L. B. 473 ; 26 
Cox, C. C. 429 ; 12 Or. App. Bep. 49, 0. C. A. 

(6) To Consent f Compromise, or Refer. 

(i.) In General. 

291. General rule. ]-~~A counsel has no authority 
to refer an action against the wishes of his client, 
or upon terms different from those which his client 
has authorised. If he does so refer it, the reference 
may bo set aside, although the limit put by the 
client on his counsel’s authority is not made known 
to the other side when the reference is agreed upon. 
The ct. before whom the question of setting aside 
the reference comes, is not bound to sanction an 
arrangement made by counsel which is not, in the 
opinion of the ct., a proper one. — Neale v. 
Gordon Lennox, [1902] A. C. 406 ; 71 L. J. K. B. 
939 ; 87 L. T. 341 ; 66 J. P. 767 ; 61 W. R. 140 ; 
18 T. L. B. 791 ; 46 Sol. Jo. 319, H. L. 

Annotations : — DlBtd. Little v. Spreadbury, [1910] 2 K. B, 
658. Consd. Welsh v. Roe (1918), 87 L. J. K. B. 620. 
Mentd. Its Newen, Carruthors v. Newon, [1903] 1 Ch. 812. 

292. Agreement binding without order of court.] 

— ^An a^eement come to in ct., the memorandum 
of which is signed by counsel for the parties, is a 
binding agreement independently of any order of 
ct. — Porter v. Cooper (1834), I O. M. & B. 387 ; 
4 Tyr. 466 ; 3 L. J. Ex. 330 ; 149 E. B. 1130. 

Annotations : — Mentd. R. v. Taylor (1836), 5 Tyr. 800 : 
Lemero v. Elliott (1801), 6 H. & N. 650. 

293. Signature binding.] — Aitkenv. Bachelor; 
see Arbitration, Vol. II., No. 26. 

294. Power presumed — Counsel apparently pro- 
perly Instructea — Proctor present without protest.] 

— ^Tho appearance of counsel wlio had been pre- 
viously engaged at the hearing of a cause, on the 
cause coming 'on again upon the reserved question 
of costs, the proctor who originally instructed him 
being present, & not objecting to his taking part in 
the proceedings, & the opposite party being thereby 
led to suppose ho was properly instructed to agree 
to a final decree : — Held : binding on the party for 
whom he originally appeared, so as to perempt an 
appeal previously lodged against the former decree. 
— Clifton (the Ship) (1835), 3 Knapp, 375 ; 12 
E. R. 696, P. C. 

Annotations : — Mentd. Lonfirhnan v. Haji'Joosub Bbulladlna 
(1851), 6 Moo. Ind. App. 137, P. O. ; The Brinhllda (1881), 
45 L. T. 389, P. C. 

295. Consent of counsel binding. I^Parties are 
bound by the consent of their counsel, & a petition 
to restore a petition, dismissed by consent, upon 
the ground tnat no authority had been given to 
counsel to consent, was dismissed with costs . — ^ 
Hobler (1844), 8 Beav. 101 ; 4 L. T. O. S. 162 ; 
60 E. R. 40. 

Annotations: — Folld. Swlnfen v. Swlnfen (1857). 24 Boav. 
649. Dbltd. Swlnfen v. Swlnfen (1867) 1 O. B. N. S. 364. 
Beld. Chambers v. Mason (1858), 6 O. B. N. S. 69. 

296. Within ordinary authority.] — ^The client is 
absolutely & conclusively bound by what the 
counsel on her behalf assented to. It would be 
most fatal to the due administration of justice, if 
we were to allow the authority of counsel to be 
thus questioned. And there is not any hardship or 
inconvenience in this ; for, if the client or the 
attorney has reason to think that the counsel is 
taking a course that will prejudice his interests, he 


SECT. 6. SUB-SBOT. 7.— 0. (a). 

q. To accept as final shorthand re- 
porter* s notes .] — On proceedings before a 
mafl^trate on a oha^rge of semng liquor 


contrary to Liquor Licenso Act, R. S. O. 
1897 (o, 246), counsel for deft., in the 
absence of the latter, has authority to 
bind him by an agreement that the 
shorthand reporter’s notes shall hare 


the same force & effect as If taken down 
by the magistrate. Sc read over to Sc 
signed by each witness. — R. v. Dkoan 
(1908), 17 O. L. R. 366 ; 12 O. W. R. 
1047.— CAN. 
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Sect* 5* — Relation between counsel and client : Sub^ 
sect 7, a (6), (i.), (ii.) (iiK).] 

may withdraw his brief, Sc so put an end to his 
authority to represent the client before the ct. 
But if counsel, duly instructed, take upon himself 
to consent to a compromise which he, in the exercise 
of a sound discretion, judges to be for the interest of 
his client, the ct. will not inquire into the existence 
or the extent of his authority (Cress WELL, J.). — 
SwiNPEN V, SwiNPBN (1856), 18 C. B. 485 ; 25 
L. J. C. P. 303 ; 27 L. T. O. S. 220 ; 139 E. R. 
1459 ; subsequent ^proceedings (1857), 1 C. B. N. 8. 
364. 

Annotations : — Apld. Chombors v. Mason (1868). 5 C. B. N. S. 
59. Consd. Prestwlch v. Polcy (1865), 18 C. B. N. S. 806. 
Ho far as the common law cts. are concerned, the rule seems 
to have been laid down (in Sw-infen v. Swinfen) in wider 
terms than are necessary hero (Byles, J.). In the <‘t. of 
Ch. the caae of /^nrinfen v. SvHnfe.n was treated as one rest- 
ing on very peculiar groimds (Kkatinq, J.). Strauss v. 
PYancls (1866), L. R. 1 Q. B. 379. The case of Swinfen v. 
Swinfen was peculiar; in Prestivich v. Poleu (1865), 18 
C. B. N. S. 806, the members of the ct. treat it as an 
anomalous case (Blackburn', J.). Reid. Harding v. 
Cliowno (1863), 1 Now Rep. 284 ; Neale v. Gordon-Lonnox, 
[1902] 1 K. B. 838, C. A. Mentd. Thomas v. Rawlings 
(1859), 28 L. J. Ex. 347. 

297. .] — Where a jury had awarded damages 

which the ct. considered excessive, & the ct. recom- 
mended a compromise : — Ueld : counsel had 
authority to consent to such a compromise in the 
absence of the clicjnts, such consent being clearly 
within their ordinary authority. — Thomas v, 
Harris (1858), 27 L. J. Ex. 353. 

208. Action for seduction & breach of promise — 
Proof of authority.] — Pltf. consultod a counsel 
residing in the country upon the subject of her 
rights for seduction & breach of promise of marriage 
against deft. The counsel himself then wrote to 
deft., but, as terms could not be effected, the counsel 
recommended her to an attorney to bring the 
actions, & what was required to be done by an 
attorney was done in his office by his clerks. Pltf. 
never spoke to the attorney himself. At the 
assizes when the causes were ready for trial pltf. 
& her mother, in a conversation upon terms of 
settlement, told the managing clerk to settle on 
the best terms he could. The counsel who had 
sent her to the attornov was her junior counsel in 
the case. Terms of settlement were come to in ct., 
when he was present, & these terms indorsed on 
the briefs of the leading counsel for pltf. Sc deft. 
Afterwards she refused to be bound thereby, & 
repudiated the terms come to, saying she had not 
authorised them ; — Held : there must be a new 
trial in the circumstances, her attorney to pay 
the costs of the trial, Sc of the rule. If she 
authorised the terms, then she would pay those 
costs. If she did not, they would properly fall 
upon her then attorney. — Brooks v. Cox, Brooks 
V. Cox (1857), 30 Ii. T. O. S. 288. 

299. Action for breach of promise.] — In an action 
for breach of promise of marriage, counsel for pltf. 
compromised the suit contrary to the wishes oi his 
client. The ct. set aside the compromise & ordered 
a new trial. — Stokes v, Latham (1888), 4 T. L. R. 
305, 0. A. 

800. Within apparent general authority.] — On 


the trial of an action for malicious prosecution 
deft.’s counsel, in the absence of deft. Sc without his 
express authority, assented to a verdict for pltf. for 
£350 with costs upon the understanding that all 
imputations against pltf. were withc^awn : — 
Held : this settlement was a matter within the 
apparent general authority of counsel Sc was bind- 
ing on deft. — Matthews v. Munster (1887), 20 
Q. B. D. 141 ; 57 L. J. Q. B. 49 ; 67 L. T. 922 ; 62 
J. P. 260 ; 36 W. R. 178 ; 4 T. L. R. 102, 0. A. 

Annotations : — Difltd. Lewis's v. Lewis (^1890), 45 Oh. D. 281. 

Apld. Neale v. Gordon -Lennox, [1902] 1 K. B. 838, C. A. 

Rad. Rhodes v. Swltblnbank (1880), 5 T. L. R. 253. 

801. No authority to compromise out of court.] — 

Counsel have no authority to bind their clients in 
the suit to the terms of a compromise made out of 
ct. Such compromise, if enforceable at all, must 
be the subject of a separate suit for specific per- 
formance. — Green v. Crockett, Crockett v. 
Green (1866), 6 New Rep. 368 ; 34 L. J. Ch. 606 ; 
12 L. T. 749 ; 13 W. R. 1052, L. C. 

302. Effect of agreement — When proof of con- 
sent necessary.] — To support an action against a 
party, founded on an undertaking (entered into by 
him after having appeared Sc pleaded to an indict]- 
ment for an assault) to do an act in consideration 
of the prosecutor consenting to a nominal fine only 
being imposed on him, the indorsement to that 
effect of the terms of the agreement between the 
parties on the briefs signed by the counsel on both 
sides : — Held : not sufficient to bo left to tlie jury 
without proving the assent of deft,, & a nonsuit 
directed. — ELWOR-tar v* Bird (1824), 13 Price, 222 ; 
M’Cle. 69 ; 147 E. R. 972. 

303. Remedy of client — When counsel Sc 
attorney ref er contrary to instruction.] — ^An express 
agreement was entored into by counsel Sc attorney 
to refer a cause to arbn. ; the client had expressly 
forbidden tlic attorney to consent to any reference : 
— Held : the client’s remedy was by action against 
the attorney. — Filmer v* Delber (1811), 3 Taunt. 
486 ; 128 E\ R. 192. 

Annotations : — Ezpld. Stanhope v. Firmiu (1837), 4 ScotL 39. 

Consd. Swinfen v. Swinfen (1857), 1 0. B. N. S. 364. Reid. 

ChamherB v. Mason (1858). 5 C. B. N. S. 59. 

See, further. Solicitors. 

(ii.) In what Causes. 

304. Rights of infant concerned.] — Upon the 
trial of an issue between an infant & an adiut terms 
of compromise were signed by their counsel, Sc the 
cause was withdrawn. The agreement, though 
such as the ct. would have sanctioned, was not 
binding on the infant. The adult ^terwards 
refused to be bound by the arrangement. A new 
trial was directed, & the adult paJty was ordered 
to pay so much of tiie costs of the issue as had 
been rendered fruitless Sc could not be rendered 
available on the subsequent trial. — Hargrave v, 
Hargrave (1860), 12 Beav. 408 ; 19 L. J. Ch. 261 ; 
16 L. T. O. S. 640 ; 14 Jur. 212 ; 50 E. R. 1117. 

Annotation: — ^Reld. Swinfen v. Swinfen (1857), 1 C. B. N. S. 

364. 

305. • ] — An order having been made approv- 

ing on behalf of infant defts. a compromise which 


SECT. 6, SUB-SECT. 7.->C. (b). i. 

800 i. Within apparent general avtho- 
rity ,\ — Oounael has authority over the 
oauae to compromise it. if he thinks the 
Interest of his client would be best 
served by such a coarse. Semble : if 
the client or his attorney refuses to agree 
to a compromise, he ought not to pro- 
ceed with it, though his brief has not 
been withdrawn. — ^Manson v. Maffka 
(Shire of) (1881), 7 V. L. R. 364.— AUS. 

800 U. .] — Counsel, unless bis au- 

thoilty to act for his client is revoked, 
Sc such revocation is notified to the oppo- 


site side, has, by virtue of his retainer & 
without need of further authority, full 
ower to compromise a case on behedf of 
is client. Sc the ct. will not disturb a 
compromise so entered into, unless it 
appears that It was entered into under 
a mistake & that some palpable injus- 
tice has been thereby caused to the 
olient. — Jang Bahadur Singh v. Shan- 
kar Rai (1890), 1. L. R. 13 All. 272.— 
IND. 

800 ill. .] — ^Nundo Lal Bose v, 

Nxbtarinx Dassi (1900), I. L. R. 27 Oalo. 
428 ; 4 O. W. N. 109.— IND. 


r. Counsel instructed by person with* 
out authority to bind cli ^.] — When a 
case is compromised by counsel on the 
Instruction of a person who watches the 
case on behalf of the party, even if the 
person instructing has no authority to 
bind the party, the oompromise is bind- 
ing on the latter if ho ratifies the acts 
&; the compromise. 

When a counsel enters into a oompro" 
mlse on behalf of his olient. a presump- 
tion arises that he has done so with his 
dllent'B assent. — Bhdt Nath Siroar v. 
Rah Lall Sircar (1900), 6 O. W. N. 82. 
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was objected to by their guardian & opined by 
their counsel : — Held : the ct. had no jurisdiction 
to enforce a compromise against infants against 
the opinion of their advisers, & the order must be 
discharged . — Be BiBOHAUi, Wilson v, Bibcjhaxl 
( 1880), 16 Oh. B. 41 ; 44 L. T. 113 ; 29 W. R. 27, 
O. A. 

Annotation : — Reid. lie Allan, Havelock v. Hayolook (1881), 

44 L. T. 168. 

806. .] — It is not right for counsel to agree 

that an action for rectification of a settlement 
involving the interests of infants should be tried on 
affidavit evidence. — L awson v. Quarb (1887), 32 
Sol. Jo. 24. 

307. .] — ^Pltf., an infant, brought an action 

by her next friend in the cty. ct. to recover damages 
for pei'sonal injuries sustained by her through the 
alleged negligence of deft. At the trial a judgment 
of nonsuit was pronounced, & it was suggested 
that if there was no appeal deft, would not ask for 
costs. Pltf.’s counsel agreed to this, & the judg- 
ment was entered without costs. Pltf. was without 
means. On an application on her behalf for a now 
trial : — Held : the agreement was of no benefit to 
the infant, & was not binding on her. — Rhodes v. 
SwiTiiiNBANK (1889), 22 Q. B. D. 577 ; 68 L. J. 
Q. B. 287 ; 60 L. T. 856 ; 37 W. R. 457 ; 5 T. L. R. 
362, O. A. 

308. Right of married woman involved — No 
separate representation. ] — Held : the consent of a 
married woman through counsel, she having no 
counsel distinct fi*om her husband, was valueless. 
— Turner v. Turner (1852), 2 Do U. M. & G. 28 ; 
21 L. J. Ch. 422 ; 19 L. T. O. S. 15 ; 42 E. R. 781, 
L.JJ. 

Annotation : — Mentd. Watson v. Maraton (1853), 4 De G. M. 

& G. 230, LJJ. 

309. Matrimonial suit,] — So long as the suit re- 
mains on the ct. book, the ct. cannot consider as 
binding any agreement to compromise inade by 
counsel of parties to a matrimonial suit, but is 
bound to hear such suit, if either party desires it, 
after such agreement made .-^Hayward v, Hay- 
ward (1859), 1 Sw. & Tr. 333; auh nom* Anon., 
32 L. T. O. 8. 262. 

Annotations : — Distd. Hooper v. Hooper (1860), 1 L. T, 522. 

Consd. Hall v. Hall & Richardson (1879), 27 W. R. 664. 

310. Agreement to accept separation deed 

— Reference to adjust terms.] — Before the trial of 
certain issues arising out of a wife’s petition for 
judicial separation by reason of her husband’s 
cruelty an arrangement was entered into & a 
memorandum signed by the coimsel of both parties 
before the jury were sworn, enabling a referee to 
settle the terms of a separation by deed, with full 
power over the question of income. Subsequently 
the wife moved to re-enter the record & set the case 
down for hearing : — Held : the wife was bound by 
the agreement that the proceedings should bo 
stayed, & the suit not, moved, so long as she could 
show no breach of the terms of the agreement by 
the other paity, & the motion must be refused. — 
Hooper v. Hooper (1860), Sea. &; Sm. 166 ; 1 Sw. 
& Tr. 602 ; 30 L. J, P. M. & A. 49 ; 1 L. T. 522 ; 
8 W. R. 319. 

Annotations: — ^Beld. Hall v. HaR 8c Richardson (1879), 27 

W. R. 664. Mentd. Newsome v. Newsome (1871), L. R. 2 

P. 8c D. 306 ; Phillips v. Bamet (1870), 45 L. J. Q. B. 277. 

311. Subsequent suit.] — On a wife’s 

petition for dissolution of marriage, certain issues 
of cruelty & adultery came on for trial on Mar. 12, 


1801, when an agreement was signed by the 
respective counsel of the parties, by which (inter 
alia) a separation deed was to be executed, Sc 
petitioner agreed not to take further proceedings. 
Petitioner moved the ct. to set down the case again 
for trial, on the ground that the agreement was not 
signed by counsel with her consent, but tiie motion 
was rejected. In 1863 petitioner filed a fresh 
petition, alleging the same acts of adultery as in 
the former petition, certain other acts previous to 
Mar., 1801, which she alleged had only come to her 
knowledge in the early p^ of 1863, certain other 
acts of adultery since Mar., 1861, & various acts of 
cruelty, some alleged to be different from tliose 
contained in the former petition : — Held : petitioner 
was bound by the agreement of Mar., 1861, not to 
take proceedings in the ct. in respect of any matter 
before that date, & as the subsequent acts of 
adultery, to which the agreement did not extend, 
would not of themselves support the wife’s petition 
for dissolution, no directions as to the mode of 
trial could be given. — Rowley v. Rowley (1864), 
3 Sw. & Tr. 328 ; 33 L. J. P. M. & A. 64 ; 9 L. T. 
846 ; 10 Jur. N. 8. 253 ; 12 W. R. 809 ; affd, 
(1866), L. R. 1 Sc. & Div. 63, H. L. 

Annotations: — ^Refd. McGregor t>. McGregor (1887), 20 
g. B. D. 529 ; A. v. M. (1888), 58 L. .T. P. 8. Mentd. 
Brown v. Brown (1868), L. R. 7 Kq. 185 : Newsome v. 
Newsome (1871). L. R. 2 P. & D. 306 ; Hall v. Hall & 
Richardson (1879), 27 W. R. 664 ; Bosant v. Wood (1879), 

12 Ch. D. 605 : Rose v. Rose (1883), 8 P. D. 98, C. A. ; 
Woode. Wood (1887), 36 W. R. 33 ; McGregor r. McGregor 
(1888), 21 Q. B. D. 424, C. A. : Aldridge e. Aldridge (18^8), 

13 P. D. 210 ; Gooch t>. Clooch, [1893] P. 99 ; Balcombo v. 
Balcombe, [1908] P. 176. 

31 2» Agreement as to amount of damages.] 

— The ct. is not at liberty to recognise an agree- 
ment made between the counsel of petitioner & 
co-respondent in respect of the amount of damages 
to be paid, but is bound by the assessment of the 
jury. — C allwell t?. Oallwell & Kennedy (1800), 
3 Sw. & Tr. 269. 

Annotations : — Mentd. Le Sueur v, Lo Suour (1876). 1 P. D. 
139 ; Nlboyot v, Niboyot (1878), 4 P. D. 1. C. A. ; Blond- 
ford V. Blandford (1892), 67 L. T. 392. 

313. Agreement as to amending petition.. 

Qu. : whether the counsel for the co-re.spondent 
can, upon his own authority, consent to a petition 
being amended by the insertion of the amount of 
damages claimed.— ^pbdding v. Speddino & 
Smith (1862), 31 L. J. P. M. & A. 96. 

Annotation: — Mentd. Peglor v. Peglor & Russell (1901), 18 
T. L. R. 13. 

314. Rule for information in nature of quo 
warranto — Consent to rule absolute In first Instance.] 

— On a motion for a rule to show cause why an 
information in the nature of a quo warranto should 
not bo exhibited against a party : — Held : in the 
circumstances such party’s counsel might consent 
to the rule being absolut-e in the first instance. — 
Be Taynton (1858), 22 J. P. Jo. 703. 

(iii.) In regard to what Matters, 

315. All matters in dispute in cause.] — On the 

trial of an issue the common law counsel entered 
into an arrangement as to all the matters in dispute 
in the cause : — Held : the matters wore not so 
distinct as to be beyond his authority. — Hargrave 
V. Hargrave (1850), 12 Beav. 408 ; 19 L. J. Oh. 
261 ; 15 L. T. O. S. 640 ; 14 Jur. 212 ; 60 E. R. 
1117. 

Annotation : — Oonsd. Swinfon v, Swlnfen (1857), 1 C. B. N. S. 
.364. 


SECT. 6, SUB-SECT. 7.— 0. (b), iii. 

t. Matters outside scope of suit.] — 
A consent by the vakil of a party to a 
decree being made binding on property 
other than what the parties to the suit 
may have an interest in, is a consent to 
what is beyond the scope of the suit, 8c 


can neither bo binding on tho party nor 
acted upon by the ct. — Avun Khadar 
V. AndhuSet (1865), 2 Mad. 423. — IND. 

t. .1 — Agreements 8c admis- 

sions judloially made by counsel In an 
action of accounting : — Held : not 
binding, as matter of agreement between 


the parties, in an action subsequently 
raised between the same parties, as the 
action in which such agreements 
admissionH had been made did not in- 
clude the matters to which they related 
beyond a certain date. — W auohopk v, 
N. B. RT. Oo. (1863), 2 Maeph. (Ot. of 
Sees.) 326 ; 36 So. Jur. 158. — SOOT. 
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Sect. 6. — Relation between counsel and client : Sub- 

sect 7, C. jh), (ui.j, 

316. MattVra~ within scope of sult.]~-A counsel 
has full authority either to compromise or abandon 
the claims of his client, provided it be in a matter 
within the scope of the suit. Secus in a collateral 
matter. — Re Wood, Ex p. Wbnham (1872), 21 
W. B. 104. 

317. Matter arising in action.] — ^The power of 
counsel to enter into a compromise so^^ to bind 
their clients is confined to matters arising in the 
action. With regard to such matters coui^el have 
& must have power to do what they consider best 
in the interests of their clients ; otherwise they 
could not conduct their cases. — Ellendeb v. 
Wood (1888), 4 T. L. B. 080 ; 32 Sol. Jo. 628, 0. A. 

318. Not collateral matters.] — ^A compromise by 
consent affecting matters collateral to an action 
will not bind the client, unless he expressly con- 
sents. — Kempshall V, Holland (1895), 98 L. T. 
Jo. 489 ; 14 B. 336, O. A. 

Annotaiiona : — Folld. Ilickman v. Borons, fl896] 2 Ch. 638, 

C. A. Reid. Neale v. Gordon Lennox, [19021 1 K. B. 838, 

0. A. 

319 . Nonsuit on objection that deed not 

stamped.] — In an action on a bill of exchange it 
was objected that it ought to be stamped. Pltfs.’ 
counsel said he feared the objection was fatal, & 
the judge expressed an opinion that a stamp was 
necessary, & put pltfs.* counsel to^ his election 
whether he would consent to a nonsuit or have the 
verdict against him, & pltfs. were nonsuit-ed : — 
Held : pltfs. were not precluded from moving to 
set the nonsuit aside by the acquiescence of counsel 
in the validity of the objection at the trial. — 
Shabples V. Bickabd (1857), 26 L. J. Ex. 302 ; 29 
L. T. O. 8. 201 ; 5 W. B. 668. 

Annotation: — Mentd. Qrlflan v. Weatherby (1868), L. R. 3 

Q. B. 763. 

(iv.) Grounds for Setting aside Compromise^ 
Reference or Consent, 

320. Not on summary application.] — T., the 

tenant of P., was pltf. in an action of trespass 
against F.’s land agent for taking possession of 
T.*s farm, hold under F. H. acted as F.’s at- 
torney in several suits pending between T. & 
F., & also for the land agent in the action of 
trespass which was substantially defended by P.’s 
counsel, who hold his general retainer, being clain\ed 
in that action by the attorney H. At the trial, H. 
having advised with deft.’s counsel, consented to 
an order of Nisi Prius imposing certain terms on P. 


It was afterwards moved to set aside the order, 
which had been made a rule of ct. on affidavits or 
H. & F. that P. never gave authority to consent 
to settle any action or matter in difference between 
them, but the ct. refused to interfere in favour of 
F. in a summary way. — Thomas v, Hewes (1834h 
2 Cr. & M. 519 ; 4 Tyr. 336 ; 3 L. J. Ex. 168 ; 149 
E. B. 866. 


Annotations : — Conid. Lewis t), Nicli^swi (1862), 18 Q. B. 
603 : Swlnfen w. Swinfen (18673. 1 ^5. ^84. Retd. 

Wllflon V. Barthorp (1837), Miirp. & H. 81; Collen v. 
Wriirht n857^. 8 E. & B. 647. Kx. Ch. 


321. ,] — ^An appeal from a decree made in 

the Ot. of Ch., by consent was brought on the 
ground that applt. never consented to such decree, 
nor his counsel either ; or that if they did, it 
was without his authority, & applt. made affidavit 
of it, but the appeal was dismissed. — Downing v. 
Cage (1699), 1 Eq. Cas. Abr. 165 ; 21 B. B. 961. 

Anfiotations : — Coiisd. Bradish v. Gee (1754), 1 Keny. 73 ; 
awlnfon Chelmsford fl860). 6 H. & N. 890. 


322. Client present & not dissenting — Failure 
to understand proceedings.] — Before the trial of 
an action deft., his attorney & his counsel, con- 
ferred together with reference to terms of com- 
promise which had been offered by pltf. tic rejected 
by deft., & counsel, on leaving deft., said that he 
would do his best for him,” & deft, expressed no 
dissent. The action was immediately afterwards 
settled in ct., deft, being present, & expressing no 
dissent ; & an order of Nisi Prius was drawn up 
accordingly. The ct. refused to set aside such order, 
although deft, ihade an affidavit that the action 
was settled without his authority, Sc that, although 
present in ct., he did not understand what was 
going on. — Chambers v. Mason (1858), 5 C. B. 
N. S. 59 ; 28 L. J. C. P. 10 ; 5 Jur. N. S. 148 ; 141 
E. B. 23. 


Annotations : — Rcfd. CHiown v, Parrott (18C3), 14 O. B. N. S. 
74 ; Wyteherley v. Audrew (1871), 36 J. P. 652. 


323. Express instructions given privately.’ 

Where a verdict by consent was taken against 
deft., who was present in ct., against hw express 
instructions & directions given privately in ct. to 
his counsel, but he did not openly assert or com- 
municate his refusal to the other side, the ct. 
refused to interfere. — Wright v. Soresby (1834), 
2 Cr. & M. 671 ; 4 Tyr. 434 ; 3 L. J. Ex. 207 ; 149 
E. B. 930. 


Annotation : — Bcfd. Neale v, Gordon Lennox, [1902] 1 
K. B. 838, C. A. 

324. Client present & dissenting at time.] — It is 
within the general authority of counsel retained 


818 i. Not collateral mailers,] — Where 
a oompromiso extends to collateral mat> 
tors, to matt/crH quite outside the scope 
of the particular case in which counsel 
is engaged, in order to bind liis client it 
must be shown that he had from Ids 
client specJal authority to compromise, 
upon the terms upon which the compro- 
mise was ollectea, & the other side can- 
not avail tiiemselves of the position that 
they did not know that It had not been 
given ; they are not entitled to assume, 
as in the case of an apparent authority, 
that It was given & was existing. — 
Nundo Lal Bosk v. Nistarini Dabsi 
(1900), I. L. R. 27 Calc. 428 ; 4 C. W. N. 
169.— IND. 

818 ii. .] — Counsels general man- 

date does not authorise him to conclude 
an extra-judicial settlement. — Hendry 
V. Hendry (1916), 1 S. L. T. 208 ; affd. 
2 S. L. T. 136.— SCOT. 

w. That magistrate should take time 
to consider — Effect of agreement by 
counsel for defendant.] — R. v. McKenzie 
(1910), 9 E. L. R. 214.— CAN. 

y. To judgment being given by judge 
other than judge before whom evidence 
Aeord.]— Counsel have authority to con- 


sent on behalf of tholr clients to judg- 
ment being given by one judge on evi- 
dence taken before another judge. — 
Hkipander V. Bknoebt (1908), 1 yask. 
L. R. 269 ; 7 W. L. R. 891.— CAN. 

z. To separation of jury.] — Counsel 
for P. left the ot. before the judge's 
charge, having authorised F., counsel for 
two other defts., to take on his behalf 
any objections he might think proper to 
the charge. The jury, after hearing the 
judge’s charge, wore allowed to separate 
before giving their verdict : — Held : os 
P.’s counsel had not authorised any one 
to represent him or his client, & as no 
one had consented or assumed to con- 
sent on behalf of P. to the jury separat- 
ing, a new trial os to 1^. must be directed. 
Sernble : had F. assumed to represent 
the counsel for P. in assenting to a 
separation of the jury, P. would have 
been bound to the same extent as if his 
own counsel had taken a similar course, 
contrary to Instructions. — 8tiij.well v. 
Rennie (1886), 11 A. R. 724. — CAN. 

a. Not to appeal to Privy Council.] — 
Counsel lor applt. agreed, at the hearing 
of an appeal before the High Ct., that, 
if the High Ct. would restnet Its judg- 


ment to a finding on one of several issues, 
his client would not appeal to England : 
— Held : that ogroomont was binding, ec 
the appeal could not be heard . — Mum 
Ali V. INDEBJIT Kobb (1871), 9 B. L. R. 
460 ; 14 Moo. Ind. App. 203, P. C.— IND. 

SECT. 6, SUB-SECT. 7.— C. (b), Iv. 

b. Express instructions of cKciif.1— 
Where counsel, acting upon the Instruo- 
tions of pltf. ’8 solr., eflfeoted a compro- 
mise of the action not authorised by pltf. 
& contrary to the express Instructions 
gi\ an by her to the solr., the compromise 
was set aside. — Benner r. Edmondb 
(1899), 19 P. R. 9.— CAN. 

Client*s dissent notified be- 

fore decree drawn up.] — Counsel, after 
consulting with his attorney 8c client as 
to the ^visablllty of compromising a 
case, 8c after receiving Instructions from 
the attorney ** to do the best he could fop 
his client,*’ compromised the case, not- 
withstanding the express prohibition of 
the oUent, who, before the consent 
decree was drawn up. notified her dis- 
Bont to the other side : — Held : the con- 
sent decree must be set aside. — Garri- 
son V. Rodbiouks (1886), I. L. R. 13 
Calo. 116.— IND. 
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te conduct a cause to consent to the withdrawal of 
a juror, the compromise being within the counsel’s 
apparent authority, is binding on the client not- 
withstanding he may have dissented, unless this 
dissent was brought to the knowledge of the 
opposite party at the time.—STRAUBS v, Francis 
(1806), L. R. 1 Q. B. 379 ; 7 B. & S. 366 ; 35 L. J. 
Q. B. 133 ; 14 L. T. 326 ; 30 J. P. 421 ; 12 Jur. 
N. S. 486; 14 W. R. 634. 

AnnotaHom: — Consd. Holt v. Josee (1876), 3 Ch. D. 177. 
Folld. MathowB v. Munster (1887), 51 J. P. 616. Befd. 
Noale V. Gordon Lennox, [19021 1 K. B. 838, O. A. : Welsh 
V. Roe (1918), 87 L. J. K. B. 620. 

325. .] — The general authority of counsel 

extends ip the entering of a stet processus, & a 
compromise by atet processus announced by counsel 
in open ct. in the presence of his client must be 
repudiated openly & at once by the client, or it 
cannot be set aside. — R umsey v. King (1876), 33 
L. T. 728. 

Annotations: — Congd. Holt v. Jesse (1876), 3 Oh. D. 177. 
Befd. Neale v. Gordon Lennox, [1902] 1 K. B. 838, O. A. 

326. Client present & subsequently withdrawing 
consent.]— i-Consent given by counsel in the pre- 
sence & with the sanction of his client may be 
withdrawn before the order is drawn up, if given 
through inadvertence, but not so where the matter 
was fully understood at the time & the client 
shortly afterwards changes liis mind. — H olt v. 
Jesse (1876), 3 Ch. D. 177 ; 46 L. J. Ch. 264 ; 24 
W. R. 879. 

Annotations: — ^Expld. Scully v. Dundonald (1878), 8 Ch. D. 
668, C. A. Apprvd. Davis v. Davis (1880), 13 Ch. D. 861. 
Bold. Harvoy v. Croydon Union U. S. A. (1884), 26 Ch. D. 
249, C. A. ; Hickman t>. Berons, (18961 2 Ch. 638, C. A. : 
Neale v. Gordon Lennox, [1902] 1 K. B. 838, C. A. 

327. Before order drawn up.]— Heads of 

a compromise of an action were drawn up with 
the ct.’s assent & signed by counsel in pltf.’s 
presence on the brief of one of her counsel. Before 
the order was drawn up she intimated that her 
consent had been inadvertently given & that 
she withdrew her consent : — : the com- 
promise could not be varied on the mere allega- 
tion that the consent was given inadvertently, 
without evidence of mistake or misapprehension. 
— Davis v. Davis (1880), 13 Ch. D. 861 ; 49 L. J. 
Ch. 241 ; 41 L. T. 790. 

Annotation: — Consd. Harvoy v, Croydon Union R. S. A. 
(1884), 26 Ch. D. 249, C. A. 

See, also. Nos. 340 et seq,, post, 

328. Counsel’s knowledge that client opposed to 
compromise.] — Duiing the trial of an issue devisavit 
vel non, the counsel for the heir & the devisee agreed 
to compromise the case on the terms of the devisee 
giving up the estate & receiving a life annuity. It 
was well known to the counsel & attorney of the 
devisee that she was opposed to any compromise. 
At the time when these terms were come to, her 
arrival in ct. was immediately expected, but the 
heads of agreement were signed & a juror with- 
drawn before she arrived. The agreement was 
embodied in a Nisi Prius order. The devisee 
having refused to comply with its terms, the heir 
applied to the Ot. of Common Law for an order to 
commit her, which was refused. He then filed a 
supplemental bill for specific performance of the 
agreement : — Held : assuming counsel to have, 
without express authority, such power to bind 


their clients by a compromise as to make the agree- 
ment good at law, still an a^oment made under 
such cHcumstances was one of which, in the absence 
of subsequent acquiescence or confimation by the 
devisee, specific performance ought not to be 
decreed against her. — Swinfen v, Swinfbn (1868), 
2 De a. & J. 381 ; 27 L. J. Oh. 491 ; 31 L. T. O. S. 
167 ; 22 J. P. 306 ; 4 Jur. N. S. 774 ; 6 W. R. 480 ; 
44 B. R. 1037, L.JJ. S. C„ at law (1867), 1 
0. B. N. 8. 364. 

Annotations: — Ezpld. Thomas v. Harris (1858), 27 L. J. Ex. 
353. Diltd. Mackintosh v. Fr^r (I860), 2 L. T. 60. Expld. 
Hardin? v. Chowne (1863). 1 Now Hep. 284. Consd. Prest- 
wick V. Poley (1865), 6 New Rep. 176. The case of Swinfen 
V. Swinfen was remarkable throughout. No general doc- 
trine can be drawn from such a case (Erlr. C.J.). Distd. 
Strauss v, Francis (1860), 30 J. P. 421 ; Re Wood, Exp. 
Wenham (1872), 21 W. ft. 104. Swinfen v. Swinfen must 
be distinguished as leaving been a case in wlilch the matter 
was collateral to the suit (BacoN|^O.J.). Expld. Mathews 
V. Munster (1887), 51 J. P. 615. Befd (chambers v. Mason 
(1858), 5 C. B. N. S. 59 ; Chown v. Parrott (1863), 14 C. B. 
N. S. 74 ; Kennedy tj. Broim (1863). 1 New Rep. 276 ; Holt 
V. Jesso (1876), 3 CJh. D. 177 ; Neale v. Gordon Lennox, 
[1902] 1 K. B. 838, C. A. 

329. Not expressed wish of attorney’s clerk against 
compromise. }^lt is the duty of a counsel to exer- 
cise his own discretion as to the conduct of a cause 
in which he holds a brief, so long as the brief is not 
withdrawn from him, & the ct. will not grant a new 
trial on the ground that the counsel consented to a 
nonsuit, contrary to tlie express wish of the clerk 
of the attorney instructing him. Semble : there 
might bo cases in which the ct. would interfere if 
the counsel had exercised a clearly wrong dis- 
cretion. — Lynch v. Cowell (1865), 12 L. T. 648 ; 
13 W. R. 846. 

330. Positive instructions to fight.] — If counsel 
receives positive instructions to fight, he cannot 
compromise, however advantageous it might be to 
his diont to do so. Without such instructions he 
has supremo authority to compromise, &; the com- 
promise binds his client. — Scheyeb v. Wontneb 
(1890), 90 V T. Jo. 116, C. A. 

331. Express authority to refer on different terms.] 
— ^Pltf. in an action for defamation of character 
authorised her counsel to consent to a reference on 
condition that all imputations on her character 
were publicly disclaimed^ in ct. Her counsel, who 
did not make this limitation of his authority known 
to deft.’s counsel, agreed with the latter to refer 
the action without any disclaimer of imputation : — 
Held : the counsel having exceeded his authority, 
pltf. was entitled to have the agreement to refer 
set aside & the cause restored to the list for trial.-— 
Neale v. Gordon Lennox, [1902] A, 0. 466 ; 71 
L. J. K. B. 939 ; 87 L. T. 341 ; 66 J. P. 767 ; 61 
W. R. 140 ; 18 T. L. R. 791 ; 46 Sol. Jo. 319, H. L. 

Annotations: — Distd. Little v, Sproadbury, [1910] 2 K, B. 
658. Consd. Welsh v. Roe (1918), 87 L. J. K. B. 520. 
Mentd. Re Newon, Carruthers v. Newen, [1903] 1 Ch. 812. 

332. Duress.] — Defts. issued a commission of 
lunacy against pltf., & at the hearing, before the 
comrs., an agreement was entered into that the 
proceeding should be dropped in consideration of 
pltf.’s assigning her property to trustees. This 
agreement was signed by her counsel ; & in order 
to carry it out, her title deeds were placed in defts.* 
hands. On the trial of €m issue, as to whether pltf. 
was entitled to the d^ds notwithstanding the 
agreement ; — Held : the agreement was entered 
into under duress, & was not binding on pltf., not- 

Qethtnos V. Oi-oNEY (1914), 48 I. L. T, 
66.— IR. 

826 lii. To consent verdict — Before 

verdict entered.] — An oral agreement 
made by counsel at Nisi Prtus for a 
verdict to be entered for pltf. for a 
named amount, deft, to pay certain 
ooBtB, may be repudiated by deft, before 
the verdict has been rendered. — B rown 
V. Blaokwbu. (1876), 26 O. P. 43.— 
CAN. 


8261. Withdrawalofclient*8 consent .] — 
Semble : a compromise made ag^alnst the 
will of the client will bind himTif the dis- 
Mnt, or withdrawal of counsers autho- 
rity to compromise. Is not oommunl- 
^ted to the other side. — Mansok v. 

^HIRB OP) (1881), 7 V. L. R. 


826 U. Before eianature by parties.] 

—At a oonferenoe out of ot. More the 


triaL between counsel & solrs. for all the 
parties (one of pltfs. & deft, being also 
PJ^wnt), an agreement was arrived at, 
& tho terms of the compromise were 
settled & embodied in writing, but not 
ngned, & the case was struck out of the 
Ust for trial. Subsequently pltfs. repu- 
dl^d the agreement, & continued the 
Muon. On a motion to stay proceed - 
hjfirs: — Held: the agreement was not 
binding until signed by the parties.— 



844 


Babristebs. 


Sect 6 . — Relation between counsel and client: Sub* 
sect 7, C. (6), (iv.) D. Sub-sects, 8, 9 <fc 10.] 

witlistanding the consent of her legal advisers. — 
Gumming v. Inch (1847), 11 Q, B. 112 ; 17 L. J. 
Q. B, 106 ; 10 L. T. O. S. 263 ; 12 Jur, 331 ; 116 
E. B. 418. 

838. Fraud or misunderstanding.] — ^When coun- 
sel agree to an arrangement, it should be binding, 
unless fraud or misimderstanding be imputed. — 
Baker v. Black (1847), 8 L. T. O. S. 393. 

834. Consent of counsel given In error.] — ^An 
order consented to by counsel in consequence of 
mistake will be discharged, but not with costs. — 
Irving v, Pritchard (1825), 3 L. J. O. S. Ch. 100. 

336. .] — Where, acting upon general in- 

structions given by a client to compromise a 
litigation, counsel consents to a compromise under 
a misapprehension, such as w^here, intending to 
concede one thing, he inadvertently concedes 
another, or where counsel on both sides are not ad 
idem, neither the counsel nor the client is bound 
by the compromise, & the ct. will set it aside. — 
Hickman v. Berkns, [1895] 2 Ch. 638 ; 64 L. J. 
Ch. 785 ; 73 L. T. 323 ; 12 K. 602, C. A. 

Annotaiione : — Consd. Ainsworth v. Wilding, [1 896] 1 Ch. 
673 : Wilding v, Sanderson. [18971 2 Ch. 634, C. A. Refd. 
Noale n. (Jordon Lennox, [1902] 1 K. B. 838, C. A. 

336. Not strictly following terms authorised.] 

— Although a compromise entered into by counsel 
under the authority imidied by their cmplojmaent 
is binding on the client, & cannot be upset by the 
ct., a compromise entered into in int^ended pur- 
suance of terms consented to by the client, but by 
misapprehension not strictly following them, is not 
binding on the client. — L ewis’s v, Lewis (1890), 
45 Ch. D. 281 ; 69 L. J. Ch. 712 ; 63 L. T. 84 ; 39 
W. B. 75. 

Annotation: — Distd. Hickman v. Bereiia, [1895] 2 Ch. 638, 
( A. 

337. Not when it gives effect to will of 

parties.] — Order of Nisi Prius refused to be 
amended according to the terms contained in a 
paper signed by the counsel at the trial, the 
intention of the parties appearing from their 
subsequent acta to have been in favour of the t-emis 
of the order. — ^1 ’earman v. Carter (1815), 2 Chit. 
29. 

Annotation : — Consd. Winn v, Nicholson (1849), 7 C. B. 819. 

338. Counsel’s ignorance of material facts.] — ^A 

party is bound by the consent of his counsel given 
in ct., though they had no instructions to consent, 
if they are at the time apprised of all those facts, 
of which the knowledge was essential to the proper 
exercise of their discretion ; but he will be relieved 
from an order made by such consent, if they give 
that consent in ignorance of material circumstances. 
— Furnival V. Boglk (1827), 4 Buss, 142 ; 6 L. J. 
O. S. Ch. 91 ; 38 E. B. 758. 

Annotations : — Apld. CUlIord v. Tumoll (1848), If L. T. O. S. 
197. Consd. Swinfen v. Swinfon (1857), 24 Beav. 649 ; 
Holt V. Jesse (1876), 3 Ch. D. 177 ; Harvey v. Croydon 
Union B. S. A. (1884), 26 Ch. D. 249, C. A. Retd. Chambers 
V. Mason (1868), 6 C. B. N. 58. 69 : Neale v, (Jordon Lennox, 
[1902] 1 K. B. 838, C. A. MenM. Thomas v. Howes (1834), 4 
Tyr. 336 ; Wright v. Sorsby (1834), 4 Tyr. 434 ; Brown v. 
Newall (1837), 2 My. & Cr, 658 ; Re Keyworth, Ex p. 
Banner (1874), 9 Ch. App. 380, n. ; Wledegemann v. Wal- 
pole (1889). 53 J. P. 614 : Huddersfield Banking Co. v. 
Lister (1895), 72 L. T. 703, C. A. 

339. Not when opportunity of learning 

facts.] — Some contributories appeared before the 
Vice-War(ien of the Stannaries to oppose the admis- 
sion of certain claims in a winding up. The Vice- 
Warden decided that the claims must be admitted. 
The counsel of the opposing contributories under- 
took not to appeal, & their costs were given them 


out of the estate. Before the order was passed ds 
entered, they applied to have this undertaking 
omitted, on the grounds that counsel could not 
give a consent not to appeal, that he could not give 
a (sonsent after a decision on the merits &> that the 
consent was given by mistake, as the decision of 
the Vice- Warden turned on a resolution of the co. 
which they had not seen, & that if they had known 
its terms the consent would not have been given. 
It appeared, however, that the resolution had been 
rea(l in ct. on a former day : — Held : counsel had 
authority to (Minsent not to appeal, & as the 
opposing contributories had had an opportunity of 
becoming acquainted with the terms or the resolu- 
tion, there was no such mistake as to entitle them 
to withdraw their consent. — Re West Devon 
Great Consols Mine (1888), 38 Ch. D. 61 ; 67 
L. J. Ch. 850 ; 58 L. T. 61 ; 36 W. B. 342 ; 4 
T. L. R. 297, C. A. 

Annotations : — Mentd. Morgan v. Bowles, [1894] 1 Q. B. 236 ; 

Hickman v. Bereus (1895), 12 R. 602, C. A. ; Kirby v. 

North Hritlsh & Mercantile Insoe.. [1896] 2 Q. B. 99, C. A. ; 

Bevan v. Webb, [1901] 2 Ch. 59, ( 3 . A. ; Doriow v. Shuttle- 

worth, [1902] 1 K. B. 721. 

340. Not withdrawal of client’s consent — After 
counsel’s consent before order drawn up — ^Arbitrary 
withdrawal,]— ITeZd.* where coimsel by the authority 
of their clients consented to an order the clients 
could not arbitrarily withdraw such coiksent, & the 
Registrar must be directed to proceed to perfect 
the order, without prejudice to any application 
which clients might make to the ct. to be relieved 
from their consent,* mi the ground of mistake or 
surprise or for other sufficient reason. — Harvey v, 
Croydon Union Rural Sanitary Authority 
(1884), 26 Ch. D. 249 ; 63 L. J. Ch. 707 ; 50 L. T. 
291 ; 32 W. K. 389. 

Annotations: — CoDsd. Wiodegemajm v. Walpole (188^, 53 

J. P. 614; Lewis’s v. Lewis (1890), 45 Ch. D. 281. l^Ud. 

Wedge 15. Panter (1908), 62 Sol. Jo. 241. Reid. Re West 

Devon Great Consols Mine (1888), 38 Ch. D. 51, C. A. ; 

Neale v. Gordon Lennox, [1902] 1 K. B. 838, C. A. 

841, — I — .] — The circumstance that 

a material fact within the knowledge of the client 
& his solr. has not been communicated to counsel 
at the time when he gives his consent to an order 
in ct. is not a sufficient gi’ound for the client with- 
drawing his consent to the order before it is passed 
& entered, & does not prevent such a withdrawal 
being arbitrary, & this is so even if counsel states 
that he would not have given his consent if he had 
known of the fact. — Re Wedge, Wedge v. Panter 
(1908), 98 L. T. 436 ; 52 Sol. Jo. 241. 

342. After consent given by counsel acting 

on express instructions.] — ^An action was brought 
against deft, for infringing pltfs.' trade mark, & a 
motion was made for an injunction against him. 
When the motion came on for hearing deft., by 
counsel, submitted to a perpetual injunction 
(which pltfs. had never asked for) being made 
against him, his servants, & agents, with costs : — 
Held : that was^ not a mere consent by counsel 
without specific instructions, but a consent which 
deft, specifically instructed his counsel to give, so 
that it w^ the consent not merely of counsel but 
of deft, himself, & a motion to allow the consent to 
bo withdrawn must be refused. — Elsas v. Williams 
(1884), 64 L. J. Ch. 336 ; 52 L. T. 39 ; 1 T. L. B. 
144. 

343. Effect of withdrawal of client’s consent — 
When client wishes to restore consent.] — Where a 
decree was taken bv consent of counsel & one of 
the parties had afterwards refused to authorise 
such consent or to sanction the compromise, ho 
was required, if ho wished to renew his former con- 
sent, to app^ in ct. &; do so in person before the 


8841. Consent of counsel given in error.] ing himself to have authority, acts in G^OO), I. L. R. 27 Calo. 428 ; 4 O. W. N. 
— Whore counsel under a misapprehen- fact without it, he cannot bind his client. 169. — IND. 

Sion of his client’s instruoUons, Sc hoUev* — Nundo Lal Bose v. Nibtabinx Dassi 
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decree was drawn up. — Carew v. Cooper (1864)» 
12 W. B. 767. L.O. 

See, also. Nos. 326, 327, ante. 

D. Revocation and Termination of Authority, 

844. Revocation — When effectual to admit of 
client pleading personally.] — ^When a party appears 
in ct. by counsel & the cause is on & the counsel 
has been fully seised of it, his authority cannot be 
revoked by his client so as to give the client a right 
himself to address the ct. But if counsel is not so 
seised, as where, upon a motion, the hearing has 
roceeded no further than tiie reading of the affi- 
avits, & the counsel has addressed no arg^ients 
to the ct., he may at tiie instance of his client be 
ermitted to withdraw, & the client himself may 
e heard, — B. v. Maybury (1865), 11 L. T. 566. 


In regard to bis authority.] — See Nos. 280, 

281, ante, 

849. In regard to what took place at trial.] — 

\^ere the counsel, who had been employed at the 
trial of an issue in the ct. below, moved for a new 
trial in the Bail Ct., that ct. received from him a 
statement of what took place at the trial, although 
a verified ccmy of the judge^s notes was not in ct. — 
Flower v. Evans (1840), 4 Jur. 106. 

850. In regard to deeds used by him.] — The ct. 
will take the word of counsel as to whether any 
deed was or was not used by him. — Boyd v, Petrie 
(1870), 19 W. R. 221. 

351. On Instructions — Subsequently found to be 
Incorrect.] — Where counsel were instructed to state 
that whicFi upon inqui^ was found to be incorrect, 
on such discovery being made ; — Held : the ct. 
would order tlio decree to be amended. — Moye v. 
Sparroav (1870), 22 L. T. 370. 


Sub-sect. 8. — Statements by Counsel. 

345. Made out of court. ] — Counsel only represent 
the party for whom they appear wiien in ct., & 
statememts by them out of ct. are not binding on 
their clients. — Ricjiardson v. Peto (1840), 1 
Man. & G, 896 ; 9 Dowl. 73 ; Drinkwater, 61 ; 
WoU. 78 ; 133 E. R. 695. 

346. In address to jury — Client present & not 
objecting.]-— A statement made by a counsel in ct. 
in the hearing of his client is binding on the client 
if he makes no objection.-— 0oLLiflj:)OR v, Horn 
( 1826), 3 Bing. 119 ; 10 Moore, C. P. 431 ; 3 L. J. 
O, S. C. P. 184 ; 130 E. R. 459. 

Annotations : — Mentd. Brigstock v. Smith (1833), 2 L. J. Ex. 
187 ; Gardner v. M’Mahon (1842), 3 Q. B. 5(U ; He River 
Steamer Ck)., Mitchell’s Claim (1871), 6 Ch. App. 825, n., 
V.-O. : Chosomoro r. Turner (1875), L. R. 10 Q. B. 500. 
Ex. C;h. 

See, also. Nos. 322, 323, ante, & No. 356, post. 

347. In opening address — As to payment of 
cheque,] — ^Pltf.’s counsel liad stated in his opening 
address that a cheque drawn by pltf. had after- 
wards been paid by hini : — Held : tliis statement 
warranted the presumption that the cheque was in 
the possession of pltf., & deft, might call upon him 
to produce it without proving it to be in Ids hands. 
— Duncombe V. Daniell (1837), 8 C. & P. 222 ; 2 
Jur. 33. 

Annotations: — Mentd. Klrkman v, Jorvis (1839), 7 Dowl. 
678; Speck v. PhllUpa (1839), 7 Dowl. 470; Haller v. 
Worman (1801), 3 L. T. 741; Pankhurst v, Hamilton 
(1887), 3 T. L. H. 500. 

348. In regard to arrangement made between 
them In lower court.]— The ct. will not attend on 
an appeal to statements at the bar respecting any 
arrangements made between counsel in the ct. 
below contrary to the usual course of the ct. unless 
they are expressed in the order. — B artlett v. 
Wood (1861), 30 L. J. Oh. 614 ; 4 L. T. 692 ; 9 
W. R. 817, L.O. 

Annotations : — Mentd. Croggan v. AUon (1882). 22 CJh. D. 101 ; 
Plumb tJ. Crakor G885), 16 Q. B. D. 40, D. O. ; Re Copo, 
D’Auguler r. Copo (1885), 1 T. L. R. 611 ; Power v. 
Parker (1887), 4 T. L. R. 143 ; Re Ormeton, Goldrlug v. 
Lancaster (1887), 58 L. T. 74. 


Sub-sect. 9. — Undertakings by Counsel. 

352. Without authority — Not accepted by court.] 

— Held : the ct. would not accept an undertaking 
of counsel to pay the price of demurrer books 
delivered by the opposite party, where the counsel 
had no authority, on the part of his client, to enter 
into such undertaking. — Smith v. Beeman (1842), 
6 Jur. 222. 

353. Should be observed as If embodied in order of 
court.]— An underl-aking given by counsel in ct. 
is to be as scrupulously observed as if the terms of 
the undertaking were embodied in an order of the 
ct. — ^Pennell v. Roy (1853), 20 L. T. O. S. 269 ; 
1 W. R. 192, V.-C. 

354. Not to appeal — Not embodied in order — 
Should be carried out in good faith.] — An under- 
taking by counsel not to appeal against an order, 
although not embodied in the order, ought to be 
carried out in good faith ; hut it is no legal bar to 
the right of appeal. — Re Hull & County Bank, 
Trottkk’s Claim (1879), 13 Oh. D. 261 ; 41 L. T. 
637 ; 28 W. R. 125, C. A. 

Annotation : — ^Refd. Harvey v. Croydon Union R. S. A. 
(1883), 53 L. J. Ch. 335. 

355. That litigant will refrain from doing some- 
thing — ^Attachment of litigant if not carried out.] — 

If a litigant undertakes by his counsel not to do a 
certain thing {e.g,, not to erect a wall above a 
certain height), & the undertaking is not carried 
out, the litigant may be attached. — Halford v. 
Hardy (1899), 81 L. T. 721 ; 44 Sol. Jo. 90. 

Annotations : — ^Distd. Re Launder, Launder v, Richards 
(1908), 98 L. T. 654. Refd. D. v. A., [1900J 1 Oh. 484 ; 
Carter v. Roberts, [1903] 2 Ch. 312. 


Sub-sect. 10. — ^Admissions by Counsel. 

356. Client present & not repudiating — Evidence.] 

-Where a party appears by counsel oeforc the ct. 


SECT. 6, SUB-SECT. 7.— D. 

b. Termination— 'By verdict of jury — 
In criminal prosemdwn,] — Semble: the 
retainer of counsel In a criminal case 
ends with the verdict of the jury. — R- 
^ Kerr (1912), 21 W. L. R. 652 ; 3 
D. L. R. 720 ; 22 Man, L. R, 353,— CAN. 

SECT. 5, SUB-SECT. 8. 

c. In argument.] — Parties are 
bound by the views presented by their 
counsel in arguing oases, &; the ot. will 
not entertain a motion to set aside or 
alter their judgment on the ground that 
counsel misrepresented the point to be 


argued. — T ower v. Outhouse & Knapp 
(1883), 23 N. B. R. 354. — CAN. 

SECT. 5. SUB-SECT. 10. 

d. How far binding,] — Mahont v. 
Mahony (1850), 2 Ir. Jur. 129. — IR. 

e. .1 — Pltf. not boimd by the 

inadvertent statement or admission of 
his ooimsol In opening his case when 
promptly retracted.— Jannbttb v. 
Great western Ry. Co. (1855), 4 O. P. 
488.— CAN. 

f. In interlocutory proceedings — As 
to acts of eHent*8 agents.] — ^An admission 
by deft. *8 oounsol In an interlocutory 
proceeding, that deft.*s agents had em- 


S loyed pltf., is not an admission that 
loy had any authority to bind deft. — 
OUYV. Bhapy (1885), 24 N. B. H. 563. — 

CAN. 

g. Client unahle to make admission 
or waiver .]— while awaiting trial 
on a charge of murder, made an admis- 
sion to the prosecuting officer in the 
presence of deft.’s counsel : — Held : 
prisoner’s coimsel could not assent to or 
waive anything to prisoner’s prejudice. 
& in a case where prisoner himself could 
not make a waiver or admission, such 
waiver or admission could not be made 
through the agency of his oounsol. — 
R. v/Hopk Young (1905), 38 N, 9. R. 
427 ; 10 Can. <Mm. Cas, 466. — CAN. 
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Sect, 5, — Relation between counsel and clieni : 

sects, 10, 11, 12 & 13.] 

or a judge at chambers in any stage of the cause, & 
counsel makes an admission of a fact, though 
unsupported by afiddavit, the ct. will regard such 
statement as presumably true, & will admit it in 
evidence when offered by the other side. 

In an action of detinue to recover possession of 
certain papers deft, took out a summons before a 
judge at chambers to change the venue, & appeared 
by counsel to support the application. In the 
course of the proceedings before the judge counsel 
admitted that his client had the papers : — Held : 
this admission was rightly received in evidence 
at the trial of the cause, as a statement made by 
counsel in discharge of his functions as counsel, 
relevant to the matter at issue, & made for the pur- 
pose of influencing the judge to take a step in 
favour of his client. 

When counsel makes before the ct. or a judge a 
statement, or does an act in the presence of the 
attorney on the record, or any authorised person 
who represents him, & the statement or the act is 
not repudiated by the attorney or his representa- 
tive, tliat amounts to an assent to or adoption of it, 
& it becomes the statement or act of the attorney 
(Williams, J.). — Halleb v, Worman (1861), 3 
L. T. 741 ; 9 W. R. 348. 


Secy also. Nos. 322, 323, 346, ante, 

357. For petitioning creditor.] — The ct. will not, 
in showing cause against an adjudication, upon the 
admission of counsel for petitioning creditor un- 
supported by evidence that the act of bkpey. is 
insufficient to support it, annul tiie adjudication 
where all the requisites, as proved upon the pro- 
ceedings, appear to bo sufficient. — Re A Disputed 
Adjudication (1860), 3 L. T. 632. 

358. As to Jurisdiction of Scottish Court — Binding 
as admission of fact.] — ^At the trial of an action 
counsel for deft, made ^ admiasion that an order 
made by the Ct. of Session in Scotland nominating 
the curator of a lunatic subscriber, on behalf of the 
lunatic as “ nominee,” to receive the share of a 
grant had the same effect as if it had been a nomina- 
tion made by the subscriber hiinself (being sane) : 
— Held : by the Ct. of Appeal, as the question of the 
jurisdiction of the Scottish ct. to make such an order 
was a question of fact, proof of which, like proof of 
other facts, might be dispensed with by the admis- 
sion of coimsel, the trial judge was wrong in going 
into that question. — Ubquhabt v, Butterfield 
(1887), 37 Oh. D. 367 ; 67 L. J. Ch. 621 ; 67 L. T. 
780 ; 36 W. R. 376 ; 4 T. L. R. 161, 0. A. 

350. By Attorney-General — How far binding on 
Crown.]^ — The confession of the Attorney- General 
is not binding to the King in matter of law, though 
it be a matter of fact. — Wall v, Pennington 
(1660), Hard. 170 ; 146 B. R. 436. 

See, generally, Oonstituitonal Law. 


Sub-sect. 11. — Notice to Counsel. 

360. Whether notice to client.] — Though notice 
to a man’s counsel be notice to the party, yet 
where the counsel comes to have notice of the title 
in another affair, which, it may be, he has forgot, 


when his client comes to advise with him in a case 
with other circumstances, that shall not be such a 
notice, as to bind the party. — ^Preston v, Tubbin 
(1684), 1 Vem. 286 ; 23 E. R. 474. 

361. .] — ^Notice to counsel who was em- 

ployed in the thing by emother jierson, or in another 
business, & at another time, is no notice to his 
client who employs him afterwards. — ^Worslby v. 
Scarborough (Earl) (1746), 3 Atk. 392 ; 26 
E. R. 1026. 


Annolations : — Folld. Dresser v. Norwood (1863). 14 O. B. 

N. S. 574. Bold. Price v, Prioo (1887). 35 Oh. D. 297. 

Mentd. Kinsman v. Kinsman (1831), 1 Russ. Sc M. 617 ; 

Bellamy v, Sabine (1857). 1 De Q. &; J. 566. 

362. Attendance of counsel — When injunction 
continued — Not notice to client. ]--The presence 
of counsel in ct. without instructions, when an 
injunction is continued against his client does not 
constitute such notice to the client as will justify 
committal for contempt.-~~GARROW v, Ferrior, 
Dunn v, Ferrior (1868), 37 L. J, Ch. 669 ; 17 
L. T. 636 ; 16 W. R. 464. 


Sub-sect. 12. — ^Advice op Counsel. 

Effect of taking — ^As to title .] — See Solicitors ; 
Sale of Land. 

As safeguarding solicitors.] — See Solici- 
tors. 

As safeguarding trustees.] — See Trusts 

& Trustees. 

363. — ^ As defence to action for malicious 
prosecution.] — In an action for a malicious prosecu- 
tion, it is no answer that deft, was encouraged in 
what he did by tlio opinion of counsel, if the state- 
ment of facts was incorrect, or the opinion ill 
fomided. — Hewlett v, Cruciiley (1813), 5 Taunt. 
277 ; 128 E. R. 696. 

364. .] — It is a good defence to an 

action for a malicious arrest, that deft., when he 
caused pltf. to be arrested, acted bond fide upon the 
opinion of a legal adviser of competent skill Sc 
ability, Sc believed that he had a good cause of 
action against pltf. ; but where it appeared that 
the party was influenced by an indirect motive in 
makmg the arrest : — Held : it was properly left to 
the jury to consider whether he acted bond fide 
upon the opinion of his legal advisor, believing that 
he had a good cause of action. — Ravenga v. 
Mackintosh U824), 2 B. & C. 693 ; 4 Dow. Sc Ry. 
K. B. 187 ; 2 L. J. O. S. K. B. 137 ; 107 E. R. 
641. 

AnnotaionS : — Mentd. Blaohford v. Dod (1831). 2 B. & Ad. 

179 ; Gralnfirer v. Hill (1838). 1 Am. 42 ; Broad v. Ham 

(1830). 8 L. J. O. P. 357 Johnson v. Emerson (1871), 

L. H. 6 Exoh. 320. 

365. .] — In an action against an 

attorney or any other party, for a malicious or 
fraudulent proceeding, it is not enough to excuse 
deft, that he acted on counsel’s opinion, unless he 
also shows a case fairly stated advice obtained 
bond fide Sc properly pursued. — ^Andrews v. 
Hawley (1857), 26 L. J, JSx. 323. 

366. As evidence of good faith only.] — ^The 

advice of a barrister, whose ability Sc experience 
may be reasonably trusted, is only evidence of the 
good faith of those who do an act, but cannot 


SECT. 6, sub-sect. 12. 

368 i. Effect of taking — As defense to 
action for malicious prosecution .] — In an 
action for damages for malicious prose- 
oution, the haviniT taken oounsers 
opiotlon before prosecuUnfir will not sus- 
tain a plea of probable oause & absence 
of malice, unless it be shown that all the 


facts wore laid before him Sc unless ho be 
heard to establish that he advised the 
prosecution with a full knowledfire of 
mem. — D urooherv. Bradford (1907), 
Q. R. 31 S. C. 240.— CAN. 

h. As defence in application to 

take carriage of proceedings from party. ] — 
To an application to take the carriaffe of 


proceedings from a party on the gnrotmd 
of delay, it Is not a sufficient answer to 
state that the delay had arisen in conse- 
quence of counsel havinff advised a 
certain course, which had the effect of 
protracting the proceedings. The pro- 
per course is to apply for time to the ct. 
—lie Noi*an (I860), 15 L. T, O. S. 
284.— IR. 
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excuse an improper act, least of all when it is a 
questionable contrivance for dong indirectly what 
cannot be done directly. — R. v. Great Western 
Ry. Co. (1849), 8 New Mag. Oas. 183 ; 18 L. J. 
M. 0.146; 13 L. T. O. S. 45 ; 13 J. P. 198 ; 13 Jur. 
662. 

867. As defence to action against company 

director — ^For omission from prospectus.] — In an 

action against a director based on the wrongful 
omission of contracts from a i)rospcctus : — Held : 
the fact that the contracts were omitted from the 
prospectus on the advice of counsel was no defence. 
— ^Broome v. Speak, [1903] 1 Oh. 686 ; 72 L. J. 
Oh. 216 ; 88 L. T. 680 ; 61 W. R. 258 ; 19 T. L. R. 
187 ; 47 Sol. Jo. 230 ; 10 Mans. 38, 0. A. ; ajfd, 
8uh nom. Shepueard v. Broome, [1904] A. O. 
342, H. L. 

Annotations: — Mentd. Watta v. Buoknoll, [1903] 1 Oh. 766, 
C. A- ; Hoolo «. Speak (1904), 91 L. T. 183 ; Nash v, 
Calthorpe, [1905] 2 Oh. 237, C. A. ; Shepheard v. Bray, 
[1906] 2 Ch. 235 ; Macleay Talt, [1906] A. O. 24, H. L. ; 
Cork (Eastern Division) Case (1911), 6 O’M. & H. 318. 

See, further. Companies. 

368, By Official Receiver,] — The Official 

Receiver ought; not to allow his name to be used, on 
an indemnity being given in proceedings by other 
persons, unless ho has satisfied himself, by taking 
counsers opinion, as to the propriety of the pro- 
ceedings, because as soon as ho allows bis name to 
be so used, he ceases to be master of the litigation & 
to have control over the jirocoedings. — Re Anglo- 
Sardinian Antimony Co. (1894), 38 Sol. Jo. 682. 

See, generally, Bankruptcy & Insolvency. 


Sub-sect. 13. — Mistakes and Omissions op 

Counsel. 

369. In falling to press point of law.] — A point 
of law suggested by the ct. on a trial, if rejected by 
the counsel in whose favour it would have then 
prevailed, is not a ground on which the ct. will 
grant a new trial. — R. v. Helston Corpn. (1713), 
10 Mod. Rep. 202 ; 88 E. R. 693 ; anh nom. 
POCKINGHALL V. HAWKINS, Gilb. 120, 

Annotation : — Mentd. Bright v. Eynon (1757), 1 Burr, 390. 

370. Rule nisi discharged through.] — If a rule 
nisi has been discharged in consequence of a mistake 
of counsel in stating the terms of the affidavit on 
which it was founded, the case may be reheard. — 
R, V. Middlesex SinsRiFFS, Cooper v, Jaggeb 
(1819), 1 Chit. 445. 

371. To exhibit Interrogatories to prove will.] — 

Pltfs, sued as devisees of A., but omitted to prove 
his will, & the bill was dismissed. They afterwards 
presented a petition of rehearing, & moved for 
leave to exhibit interrogatories to prove the will, 
which was granted, the omission having arisen 
from the inadvertence of counsel, & the will not 
being the subject of dispute in the cause. — Hood v. 


Pemm (1830), 4 Sim. 101 ; 1 Coop. Temp. Oott. 279 ; 
9 L. J. O. S. Ch, 63 ; 68 E. R. 39. 

Annotations : — ^Distd. TuUook v. Hartley (1845), 4 L, T. O. S. 

409, L.O. Refd. Ileynell v, Spryo 1849), 8 Hare, 222. 

Mentd. Hugh v. Eades (1842), 1 Haro, 486 ; Breeze v. 

EngUsh (1844), 4 L. T. O. S. 230. 

372. Mistaken basis for assessment of damages.] 

— Where damages found by the jury have been 
calculated upon a value assented to by counsel on 
both sides, the ct. will not interfere to alter the 
amount of the verdict, on affidavits that counsel 
wore mistaken in tliat which they assumed as the 
basis of their calculation. — Hilton v. Fowler 
(1836), 6 Dowl. 312, Ex. Ch. 

373. In calculating interest.] — ^Where, in an 
action for principal & interest on a mtge. deed, 
which was undefended, pltf.*s counsel took a 
verdict for principal only, omitting to include the 
interest, the ct. refused to increase the amount of 
the verdict by adding the interest. — ^Baker v. 
Brown (1836), 2 M. & W. 199 ; 6 Dowl. 313 ; 2 
Gale, 223 ; 6 L. J. Ex. 11 ; 150 E. R. 727. 

374. Acciden^ allusion to affidavit.] — ^An acci- 
dental allusion, in the heat of argument, by a junior 
counsel to an ^davit, which his leader had pre- 
viously determined not to use, will not bind his 
client to file it. — P eel v, Wbathebby (1844), 3 
li. T. O. S. 205. 

375. Slip In argument — When ground for re- 
hearing.]— A mere slip in argument, e,g., by counsel 
omitting to rely on a sect, of an Act of Parliament 
supposed to be decisive of the question, is not of 
itself a sufficient ground for allowing a re-argument 
of the case, although the order of the ct. has not 
been passed & entered. Senible : although this 
rule applies when the question involved is only as 
t/O the mode of procedure by which the rights of the 
parties are to be brought before the ct., a rehearing 
will be allowed in a case where the order of the ct. 
finally settles the rights of the parties. — Birming- 
ham & Distotct Land Co., Ltd. v. London & 
North Western Ry. Co. (1886), 34 Ch. D. 261 ; 
66 L. J. Ch. 966 ; 65 L. T. 699 ; 35 W. R. 173, C. A. 

Annotations : — Mentd. Tritton v. Bankart (1887), 56 L. J. Ch. 

029 ; Johnston v. Salvage Ashocu. (1887), 19 Q. B. D. 458, 

C. A. ; Hammond v. BuRHey (1887), 20 Q. B. D. 79, C. A. ; 

Hooper v. Bromet, Baphaol 'J’hird 1 arty (1903), 89 L. T. 

37 ; Moel Tryvan Ship (Jo. v. Kruger, [1907] 1 K. B. 809, 

C. A. ; The Devonshire & St. Winifred, [1913] P. 13 : 

Groves V. Webb & Konward (1916), 85 L. J. K. B. 1533, 

O. A. 

376. As to R. S. C., Ord. 58, r. 15 — Insufficient 
ground for granting special leave to appeal.] — 

Through a mistake of counsel as to the effect of 
Ord. 58, r. 15, an appeal was not brought until 
after the expiration of the time thereby allowed 
for appealing : — Held ; there was no sufficient 
ground for granting special leave to appeal under 
the above rule. — Re Coles & Ravenshear, [1907] 
1 K. B. 1 ; 76 L. J. K. B. 27 ; 96 L. T. 760 ; 23 
T. L. R. 32, C. A. 

Annotations: — FoUd. Nloholaon v. Piper (1907), 24 T. L. R. 

16, 0. A. Distd. Baker v. Faber, [19081 W. N. 9, O. A. ; 

The Charlotte, [1908] P. 206, C. A. ; llumbold v. L. C. C. 

(1909), 100 L. T. 259, C. A. 


868 i. By receiver,] — Where a 

receiver seeks to save himself from costs, 
by alleging that he has acted upon tho 
aavioe of counsel. It will be referred to 
the master to inquire whether a proper 
case, with all the facts, was submittod to 
oounsol. — Fobdb v. Head (1830), 3 Ir. 
L. Reo., 1st Ser., 170.— IR. 

SECT. 8, SUB-SECT. 18. 

k. As to construction of conveyance — 
Wheth^ ** sufficient cause ** within Civil 
Procedure Code (Act XIV, of 1882), s, 
623.1 — Qopaul Cbundbr Lahabi v, 
Solomon (1885), I. L. R. 11 Colo. 767 ; 

1. L. R. 18 Calc. 62.— IND. 


l. In failing to appeal in time ,] — 
When a client bond fide accepts the ad- 
vice of counsol as to tho proper proce- 
dure to adopt in tho course of limitation 

misled by the advice, fails to file an 
appeal within time, he is entitled to the 
benefit of Limitation Act, 1877, s, 5. — 
Kura Mal v. Ram Nath (1906), I. L. R. 
28 All. 414.— IND. 

m. In drafting answer to hill, ] — Deft, 
was allowed to amend his answer to a 
cross-bill, as to a sum of money which he 
had admitted as having been paid by 

S ltf., upon a full affidavit, not contra- 
loted, that the mistake was made by 
his counsel, who had so altered tho draft 


of the answer, although pltf., who was 
deft, in tho original cause, had endea- 
voured to avail himself of the error by 
adding this sum to his charge on the 
account which was then carrying on In 
tho original cause. — Knox v, Loyd 
(1763), How. C. S. 15.— IR. 

n. To sign declaration.] — The ct. 
allowed a declaration to be amended by 
putting the signature of counsel to it, 
when R had been omitted by mistake, 
without costs, & without prejudice to 
the rules to plead, although a motion 
had boon made to take tho declaration 
off the file for irregularity. — K eene r. 
Graham (1839), 1 1. L. R. 159. — IR. 
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Sect, 5 . — Relation between counsel and client : Sub~ 

6 • S u h’Secis, 1, 2, 3 <fe 4. ] 

377. As to R. S. C.« Ord. 39, rr. 1 (a), 4 — Direction 
of court under Ord. 64, r. 7.]-— Pltf. was mistaJc;enly 
advised by his counsel that Ord. 39, rr. 1 (a) & 4, 
did not apply where the appeal was against the 
ruling of the judge : — Held : a case for the ct. to 
exercise its discretion under Ord. 64, r. 7, to extend 
the time for appealing. — B akeb v, Faber, [1908] 
W. N. 9, C. A. 

Annotation : — ^Apprvd. Humbold v. L. 0. C. (1909) 100 L. T. 

259, C. A. 

378. Owing to Illness of counsel.] — Owing 

to the illness of counsel instructed to draw notice of 
motion for a new trial in an action tried before a 
judge & jury in the K. B. Div. of the High Ot., 
notice of appeal could not be lodged within the 
prescribed time. 

On a motion for extending the time for appeal- 
ing : — Held : leave should be granted upon the 
terms that appcts. paid resp.’s cost of the applica- 
tion in any event. — R tjmbold v. London County 
Council Scott (1909), 100 L. T. 259 ; 63 Sol. Jo. 
227, C. A. 

Annotation: — Reid. Codling v. Mowlem (John) (1913), 7 

B. W. C. C. 13, C. A. 

379. In failing to settle notice of appeal.] — ^An 

application for extension of time for appeal from a 
decision in the High Ct. was made, on the ground 
that pltf.*s counsel had overlooked the papers 
instructing him to settle the notice of appeal, & 
that in consequence the limit of time had expired. 
This was opposed on the ground tiiat the appeal 
would fail & costs would be unnecessarily incurred : 
— Held : the application should be granted. — C od- 
ling V, Mowlem (John) & Co., Ltd. (1913), 7 
B. W. C. C. 13. C. A. 

Non-attendance.] — See Nos. 268, 269, ante; 
Sect. 6, sub-sect. 4, post. 


Sect. 6.— DUTIES AND DISCRETION OF COUNSEL 

AT HEARING. 

Sub-sect. 1. — In General. 

380. Duty to exercise discretionary powers.] — 

The ct. intimated to the counsel that, in the 
absence of their clients, they ought to ttike upon 
themselves the responsibility of going on, or send- 
ing the matters in dispute to a reference. — ^Anon. 
(1823), 1 L. J. O. S. K. B. 117. 

381. Duty to insist upon being heard.] — Every 
counsel ought to insist upon being heard (Brett, 
L.J.). — Great Western Ry. Co. v, Waterford & 
Limerick Ry. Co. (1881), 17 Ch. D. 493 ; 60 L. J. 
Ch. 513; 44L. T. 723; 29 W. R. 826, C. A. 

Annotatiom : — Mentd. Stantiard v. St. Glleis Camberwell 
Vestry (1881), 20 Ch. 1). 100, C. A ; Halesowen Ry. Co. 
V, G. W. Ry. Co. & Mid. Ry. Co. (1883), 48 L. T. 710 j North 
London Ry. Co. v. Q. N. Ry. Co. (1883). 52 L. J, Q. B. 
380, C. A. ; Barlow v. Si. Mary Abbott’s Ken8ingt/>n 
Vestry (1883), 31 W. R. 514 ; K. v. Mid. Ry. Co. (1887), 
19 Q. B. D. 540 ; R. v, London County J.T. Sc L. O. O., 
[1894] 1 Q. B. 453, C. A. ; G. W. Ry. Co. v. Barry Ry. Co.. 
[1909] 2 K. B. 670, C. A. 

382. Duty where case discovered to be unsustain- 
able.]— It is the duty of counsel to say so when he 
finds a point not to be arguable. The chief 
function of the Bar is to assist the ct. in coming to 
a just conclusion (Keating, J.). 

It is the duty of counsel to assist the ct. by 


referring to authorities which he knows to be 
against him. But when the counsel has satisfied 
mmself that ho has no argument to offer in sup^rt 
of his case, it is his duty at once to say so, and to 
withdraw altogether. The counsel is master of 
the argument & of the case in ct. Sc should at once 
retire, if he finds it wholly unsustainable, unless 
indeed he has express instructions to the contrary 
(Brett, J.). — Beauchamp (Earl) v, Madkbspibld 
(1872), L. R. 8 C. P. 246 ; 2 Hop. & Colt. 41 ; 42 
L. J. 0. P. 32 ; 21 W. R. 124 ; <mb nom. Sausbuby 
V, Bontems, Beauchamp v, Madrbspield Over- 
seers, 27 L. T. 606 ; 37 J. P. 39. 

Annotations : — Mdntd. Rendleshom v. Haward (1873 , L. R. 

9 C. P. 252 ; Stowo v. JolUfle (1874), 43 L. J. C. P. 266 ; 

Bristol V. Beck (1907), 71 J. P. 99. 

383. Duty to conduct case fairly — Should not con- 
stitute himself Judge.] — ^A barrister is not bound to 
degrade himself in carrying on a case ; a barrister 
ought not to fight unfairly ; but short of that he 
ought to use every effort to bring the case of a 
client to a successful issue ; a barrister ougiit not 
to set himself up as a judge of his client’s case ; he 
has no right to forsake a client on any mere su^icion 
of his own as to his chance of success. — Re Cooke 
(1889), 5 T. L. R. 407 ; 33 Sol. Jo. 397, C. A. 

384. Duty generally in criminal proceedings-^ 
Counsel for prosecution.]— In cases of felony it is 
the duty of the counsel for the prosecution to be 
assistant to the ct. in the furtherance of justice, & 
not to act as counsel for any particular person or 
party. — R. v, Thujisfteld (1838), 8 C. & P. 269. 

385. .J— It is a general principle of 

criminal procciduro, that counsel for the piosecution 
should consider themselves not merely as advocates 
for a party, but; as ministers of justice, & not as 
struggling for a verdict, but as assistants in the 
ascertainment of truth according to law. — R. v, 
Bjcrens (1865), 4 F. & F. 842. 

386. .] — Counsel for the prosecution 

should regard themselves as ministers of justice, & 
not struggle for a conviction, fks in a case at Nm 
Priu8f nor be betrayed by feelings of professional 
rivalry to regard tiie question at issue as one of 
professional superiority, &- a contest for skill Sc 
pre-eminence. — R. v, Puddick (1865), 4 F. & F. 
497. 

Annotation : — Folld. R. v. Banks, [1916] 2 K. B. 621, C. C. A. 

387. Distinguished from duty at Nisi 

Prlus.] — In cases usually tried at Nisi PriuSt 
counsel were in the habit, to a certain extent, of 
identifying themselves with the interests of their 
clients, Sc it was their duty to struggle hard in their 
exertions to obtain a verdict ; but in criminal cases 
this ought not to be the feeling of the bar (Mellor, 

J. ).— R. V. Webb (1865), 4 F. & F. 862. 

388. To abstain from conduct likely 

to prejudice Jury.]— Ckiunsel for the Crown should 
abstain from appeals to the jury likely to inflame 
or prejudice their minds. — R. v. Banks, [1916] 2 

K. B. 621 ; 85 L. J. K. B. 1657 ; 115 L. T. 467 ; 80 
J. P. 432 ; 26 Cox, C. C. 636 ; 12 Cr. App. Rep. 74, 
C. C. A. 

389. Duty In trial with jury — ^To abstain from 
conduct likely to prejudice jury.] — It is the duty of 
counsel to know & observe the rules governing what 
they may Sc what they may not do in the conduct 
of cases ; they may not disregard those rules Sc 
trust to not being checked in time. Sc counsel are 
not entitled to put an irregular question in cross- 
examination in order to prejudice the minds of the 
jury. 


SECT. 6, SUB-SECT. 1, false, so far, at any rate, as the purpose weapon placed at his disposal by law for 

^ J ^ J, , ®' prosecution for defamation is con- the defence of his client. — Nikunja 

nuty w xn^ire as to truth of oemod. It is for the public grood that Behari Sen v. Havendba CJhandba 

clten/’scosc.J— Itis thedutyofa pleader an advocate should, as far as may be, Sinha (1013), I. L. R. 41 Calc. 514.— 
to present his client’s case, but it is not feel unfettered by any control, other IND, 

his duty to inquire whether it is true or than that of the ot„ in the use of every 
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It is most improper & most irre^ar for pltf/s 
counsel to ask deft, in a ** running down action if 
he is insured. Such a question b calculated to pre- 
judice deft, with the jury, & the judge is justmed 
in discharging the jury &, in makmg pltf. pay the 
costs. — Wright v. Hearson, [1916] w. N. 216. 

See, also. Nos. 109, ante, 431 et seq*, post. 

890. Must appear In robes.] — Counsel are not 
heard in sittings in open ct. unless they are robed. 
— R. V. Whittaker (1844), 8 J. P. Jo. 390, 863. 

301. Cannot address Judge for nonsuit — ^After 
having addressed Jury & examined witness.] — If the 
counsel for a deft, has addressed the jury & 
examined witnesses, he has no right then to address 
the judge for a nonsuit. — Roberts v. CRom’ & 
Miller (1836), 7 C. & P, 376. 

392. May insist on bringing matters before 
court. }-^The ct. cannot decline to entertain a ques- 
tion which counsel insists on bringing before them 
though it be one which it is derogatory to the 
honour of the bar to discuss, & of which any dis- 
cussion is useless. — Craven v. Sanderson (1838), 2 
Jur. 374. 

393. May insist on evidence being heard — Effect 
of waiver.] — Where a judge is about to decide in 
favour of a litigant without hearing evidence with 
which he is prepared, his counsel may insist on the 
evidence being heard before the delivery of the 
decision ; but if the counsel waives his right & 
accepts the decision, the ct., on appeal, may hear 
the evidence before reversing the decision of the ct. 
below . — Jte Pingoffs, Ex p. Jacobson (1882), 22 
Ch. D. 312 ; 48 L. T. 197 ; 31 W. R. 55^, C. A. 

394. May refrain from mentioning names.] — ^The 
ct. will leave to the discretion of counsel in certain 
applications the mention or not of the names of 
^pets. & other parties concerned. — Re A Married 
Woman (1867), 16 L. T. 323. 

395. May observe on cases cited by other side.] — 
If deft.’s counsel take an objection, & pltf.’s counsel 
answer it, &, in replying on the objection, doft.’s 
counsel cite a case, pltf.b counsel will be allowed to 
observe on the case so cited. — P^airlie v. Denton 
(1828), 3 0. & P. 103 ; 2 Man. & Ry. K. B. 353. 

Annotation : — Mentd. Gaaklll v, Skono (1850), 14 Q. B. 664. 

396. ,] — If counsel cite a case, but call no 

witnesses, the opposing counsel has a right to 
observe on the case cited. — ^Power v. Barham 
(1836), 7 C. & P. 356 ; 1 Mood. & R. 507. 

397. May reply on law to answer to objection.] — 
Where a deft, relies upon a legal objection & calls 
evidence to support it, plti.’s counsel having 
answered the objection, deft, is entitled to be heard 
on the law in reply. — Arden v. Tucker (1832), 1 
Mood. 4fe R. 191. 

398. May not move for decree — ^After notice of 
Injunction.]— It was contempt of ct. for counsel to 
move for judgment at common law after notice of 
an injunction against proceedings at law. — ^A llen 
V. Dinolby (1676), Ch. Oas. in Ch. 113 ; 21 E. R. 
70. 


Sub-sect. 2. — ^As to Witnesses. 

Authority of counsel to refrain from calling wit- 
nesses.}^ — See Sect. 6, sub-sect. 7, ante. 

399. Whether counsel can — Examine witness 
after other counsel on same side has closed examina- 
tion.]— When there are several coimsel on the same 
side, & a junior has begun to examine a witness, the 
leader may interpose, take the witness into his own 
hands, & finish the examination. But after one 
counsel has brought his examination to a close, a 


question cannot regularly be put to the witness by 
another counsel on the same side. — Doe v. Boe 
(1809), 2 Camp. 280, N. P. 

400. Object on behalf of witness — ^That 

answer!^ questions may render him liable.] — ^The 
counsel in a cause have no right to object in favour 
of a witness, that the answer to a particular ques- 
tion renders him liable to punishment or forfeiture. 
Such objection belongs to the witness only.—^ 
Thomas v, Newton (1826), Mood. & M. 48, n. 

401. Argue on behalf of witness objecting 

to answer questions.] — If a witness objects to 
answer questions, on the ground that they may 
subject him to criminal proceedings, the counsel on 
the opposite side cannot argue in support of the 
witness’s objection. — R. v. Adey (1831), 1 Mood. 
& R. 94. 

See, generally i Practice & Procedure. 

Ejffect of Intervention of litigant on counsel’s right 
to examine cross-examine witness.] — See Nos. 
199—201, ante. 


Sub-sect. 3. — In regard to Notes. 

402. Duty to take notes.] — On motion for the 
new trial of an issue, the judge’s notes & the notes 
of the counsel engaged upon the trial of the issue, 
form the materials upon which the determination of 
the ct., as to the granting or refusing a new trial, 
will be grounded ; & it is the duty of the counsel 
attending at the trial to take correct notes of the 
evidence, & those notes are the foundation of a 
motion for a new trial. — Malins v. Price (1846), 
1 Ph. 690 ; 5 L. T, O. S. 385 ; 9 Jur. 965 ; 41 E. R. 
767, L.C. 

403. ,] — It is the duty of both the judge at 

the trial & the junior counsel of the parties to take 
full notes of the evidence given at the trial (Lush, 
L.J.).— De La Wabr (Earl) v. Miles (1881), 19 
Oh. D. 80 ; 45 L. T. 424 ; 30 W. R. 36, C. A. 

Annoiaiiona : — Reli. Glaalep v. Rolls (1889), 69 L. J. Oh. 63, 

C. A. Mentd. The Turret CJourt (1901 ), 84 L. T. 331. 

404. .] — It is the duty of counsel to make 

notes of the grounds of a judgment in order to lay 
them before the ct. above in the event of an appeal. 
—Ex p. Skerbatt (1884), 28 Sol. Jo. 376, C. A. 

405. Notes admitted as evidence of what took 
place at time.] — Notes of counsed at the back of his 
brief, in a trial at law, admitted as evidence in sub- 
sequent proceedings of what took place at the trial. 
— Cattell V. CORRALL (1839), 3 Y. & C. Ex. 
413; 160E. R. 763. 

406. When court will act on notes.] — Where 
notes of an arrangement appear on counsel’s 
briefs, which all agree, the ct. will act upon them, 
although no minute of the arrangement was made 
in the registrar’s book. — ^Anderton v. Yates 
(1860), 17 L. T. O. S. 37 ; 15 Jur. 833. 

407. Whether entitled to take notes — Witness 
called under Bankruptcy Act, 1883 (c. 52),8. 27.]— 
Where a witness summoned under the above sect, 
is permitted to be represented by counsel, coimsel 
must be allowed to make a note of the evidence for 
the purpose of aiding his memory. — Be Walker, 
Ex p. C&LDE (1909), 100 L. T. 860 ; 26 T. L. R. 
628 ; 53 Sol. Jo. 486 ; 16 Mans. 207, D. C. 

See, also, cases in Sect* 5, sub-sect. 1, A. (c.), 
ante. 


Sub-sect. 4. — Non-attendance. 

408. Probable absence of counsel — Ground for 
postponing trifU.}— The probable absence of counsel 


SECT. 6, SUB-SECT. 4. 

. Duty to ottend.] — Duty of counsel in a cause to attend ot. until cause disposed of. — Bowbso. Suthbrlakd (184S), 
S Serr. 1.— GAN. 
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Sect. 6. — Duiiea and diecretion of counsel at hearing: 

Suh-sects. 4 & 5 .] 

is a sufficient ground for postponing the trial of an 
issue. — ^Bbabblock v. Tylbb (1820), 1 Jac. & W. 
226 ; 37 E. R. 361. 

Annoiaiion: — Mentd. Casbome v. Barsham (1B40), 6 

My & 0. 113. 

409. Inability of some counsel to attend — Not 
ground for postponing trial — If postponement 
objected to.] — ^Dounsel for pltf. requested that the 
cause might stand over until tlie next day, some of 
the other counsel in the cause being unable to attend. 
One of defts. appearing in person, & having no 
counsel, objected to the postoonoment : — Held: 
the hearing should proceed. — Faibbubn v. Koth- 
WELii (1843), 1 L. T. O. S. 466. 

410. Non-attendance — Summons adjourned.] — 
Application to adjourn summonses for attendance 
of counsel granted. — Hatch v, Seables (1854), 22 
L. T. O.S. 280; 2 W. B. 213. 

411. Illness of sole counsel in case — Ground for 
adjournment.] — Motion adjourned, on the ground 
of the illness of counsel, who was alone in the case, 

had to argue it. — H emming v. Hale (1869), 33 
Xj T 136 

412. Counsel not thinking case would be reached.] 

— new trial was granted because counsel were 
absent, not thinking tiio cause would come on, & 
no defence was made ; but a like motion was denied 
in B. R. — ^Anon. (1696), 2 Salk. 646 ; 91 E. R. 546. 

413 . ,]__Every cause in the list of the day 

ought to be considered by the pai’ties as the first 
cause, & they should be prepared accordingly. 

A cause was called on as imdef ended, whereupon 
deft.’s counsel interposed, &- stated tliat it was 
defended, & the case was accordingly ordered to 
keep its place. It being in the list for trial on a 
certain day, it could not have been reached on 
that day in the ordinary course of tilings, but on its 
being intimated by the judge, shortly before the 
rising of the ct., that he would take two short cases, 
the counsel for pltf. applied to have the case taken, 
on the ground that it was a short cause, whereupon 
it was called on, & deft.’s counsel not being in ct., 
pltf. obtained a verdict. Upon an application 
subsequently to set a^side the trial, on the ground 
that it was improperly taken out of its turn in the 
absence of deft. ; — Held : it was competent to the 
judge to take the causes in any order he thought 
most convenient, & it was the duty of the legal 
advisers of deft, to have been present, & the appli- 
cation must be refused. — Cottam v. Banks (1847), 
2 New l^ract. Cas. 11 ; 1 Saund. & C. 302 ; 8 L. T. 
O.S. 347; llJur. 148. 

444 , ,] — ^A cause, which stood No. 6 on the 

list for the day, was called on at a quarter to eleven 
o’clock, & no counsel or attorney appearing for 
deft., the trial proceeded, & a verdict was given for 
pltf. A rule nisi for a new trial upon payment of 
costs was obtained upon deft.’s affidavit of merits, 
& the absence of counsel & attorney was accounted 
for upon the ground that they did not suppose, 
from the position of the cause on the list, that it 
could be reached so early : — Held : no sufficient 
ground for a new trial. — Eabl v. Bowling (1862), 
19 L.. T. O. S. 116 ; 16 Jur. 479. 


415. .] — ^Where counsel were taken by sur- 
prise & were not prepared to argue, in consequence' 
of a change in the sittings of the ct., the ct. allowed 
the cases to stand over. — ^P ennell v. Bawson 
(1866), 28 L. T. O. 8. 103. 

416. Counsel arriving late.] — ^Where the usual 
hour for the sitting oi the Sheriff’s Ot. was ten 
o’clock, & deft.’s counsel was in attendance at a 
quarter past ten o’clock, but the cause was then con- 
cluded, the under-sherifif, although informed that 
counsel was instructed & that deft, was present, 
having refused to allow deft, to address the jury in 
bis defence, the ct. granted a rule nisi for a now 
trial. — Schwanpblter v . Lepage (1844), 4 L. T. 
O. 8. 94. 

417. .] — Where deft.’s counsel attended to 

oppose a summons at chambers, three or four 
minutes after haU-an-hour next immediately fol- 
lowing the return thereof had elapsed, but the order 
had been obtained before he arrived, it was 
rescinded without costs on either side. — Moyse v. 
Binglb (1864), 23 L. J. Q. B. 306 ; 2 W. R. 660, 

418. Counsel delayed on way to court.] — 

The counsel & solr. for a debtor, against whom a 

etition for adjudication was appointed to be 
eard at Croydon, being unexpectedly delayed on 
their way to the place appointed for the hearing, 
telegraphed from London Bridge that they were 
on the road, & requested a short delay. The regis- 
trar received the tele^am ten minutcis after the 
time appointed for the hearing, but before anything 
had been done. He waited ten minutes after the 
receipt of the tdlegram, & then pronounced an 
adjudication. The counsel arrived at thirty-two 
minutes past the time appointed, but the registrar 
refused to hear him without the consent of the other 
side, which was not/ given. On appeal to the chief 
judge, the order of ^judication was discharged & 
the case sent back to the registrar for further con- 
sideration. — Re Phillips, Ex v. Phillips (1874), 
44 L. J. Bey. 11 ; 31 L. T. 416 ; 23 W. R. 24. 

419. Counsel attending in another court.] — If 
counsel on either side appear to argue a special ca^e, 
on the day appointed by the rule for the concilium, 
& the counsel for the other party do not attend, the 
counsel in attendance will he heard, & the ct. will 
give judgment in the absence of the other counsel. 
The ct. will not, on any occasion, permit the case 
to be opened again, for the purpose of giving the 
counsel, who may have been absent, an opportu- 
nity of arguing it, as the necessary attendance of 
counsel in another ct. is not a sufficient reason for 
being absent. — Hakuer v . Rand (1821), 9 Price, 
66 ; 147 E. R. 18. 

420. ,] — Applt.’s counsel was actually 

speaking in another case when his case was called, 
&, on application of the other side, was dismissed 
with costs, the ct. saying that the only alternative 
was to strike it out. Subsequently on the applica- 
tion of the counsel in default, the case was resixired 
to the bottom of the list. — Sanders v. McConnell 
(1886), Times, Feb. 12th & May 6th. 

421 . Priority should he given to House ot 

Lords.] — The House of Lords hi^ a prior claim to 
the attendance of counsel. It is a very high obliga- 
tion on the counsel engaged to attend the House in 
priority to other cts., & although the House is 


411 I. Jllnesa of courutel ■ — Whether 
around for new trial.] — Deft. '8 counsel 
was absent from lllnese. but no attorney 
appeared at the trial to attend to the 
cause, & no application was made to put 
it oft. New trial refused. — Gunn v. 
Van Allen (1B49), 6 U. C. R. 613. — 
CAN. 


411 U. 


Senior counsel eon^ 


Hnuino -] — One of prisonor^B counsel, 
whilst addrosalnfir the jury, was suddenly 
seised with a fit, & incapacitated from 
proceeding any further. No adjourn- 
ment was applied for, but the senior 


counsel continued the address to the 
Jury without raising any objection : — 
Held : no ground for a new trial. — R. v. 
Pick (1866), 16 C. P, 379.--CAN. 

419 1. Counsel aitending in another 
court .] — It is no excuse for not proceed- 
iner to trial according to nouco that 
pltf. *8 attorney was so much engaged In 
the House of Assembly as to be unable 
to attend the trial. & that the counsel 
spoken to on tho previous day to try the 
cause was occupied In another ot., It not 
appearing that the counsel was pre- 


vented from attending by any unforeseen 
cause, or that no other sufficient counsel 
could be procured. — R stabrooks v . 
Tapley (1852), 2 All. 464. — CAN. 

r. Absence of counsel on public 
duties .] — The absence of counsel on 
public duties is such an exceptional oir- 
cumstauoe as will induce tho ct. to relax 
the rule requiring that a conditional 
order for a new trial shall bo moved for 
witliin the first four days of the Sittings 
next after tho trial. — H unt v. Mallbt 
(1878), 11 1. R. O. L. 684.*— IH. 
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always indulgent in oases of necessity, application 
for indulgence should be specially & personally 
uiade. — ^V aohbr & Sons, Ltd. v. London Society 
OF OOMPOSITOBS (1912), 29 T. L. R. 73, H. L. 

422. Effect of non-attendance — ^Asre^rds costs.] 
— If counsel do not appear when a case is called on, 
their clients must pay the costs. — V ysb v. Bird 
(1846), 6 L. T. O. S. 239. 

423. .] — In a pauper cause, the counsel 

who had certified to the ground of action, & had 
been assigned to the pauper pltf., returned his brief. 
The cause was called on some days later, & an 
excuse made that pltf.’s counsel was ill, & so again 
when it was called on at a later period. As there 
had been ample time, pltf. was ordered to pay costs 
for not proceeding to trial pursuant to his notice, 
although not dispaupered, & all further proceedings 
were ordered to be stayed in the meantime. — Brbm- 
MILOW v. Arden (1864), 23 L. T. O. S. 129, 191. 

424. .p — Where judgment had been 

given for defts. owing to the absence by accident 
of the counsel for pltf., tlie case was restored to the 
list on pltf. paying the costs of the day & of the 
application to restore. — Cockle v, Joyce (1877), 7 
Ch. D. 66 ; 47 L. J. Oh. 643 ; 37 L. T. 428 ; 26 
W. R. 69. 

Annotationa : — ^Djdd. Burgolne v. Taylor (1878), 9 Cii. D. 1, 

O. A. N.P. Janioa v. Crow (1878), 7 Ch. D. 410. 

425. Rule discharged — Right reserved to 

restore — On explanation of non-attendance.] — 

rule nisi was wanted, but when the case was called 
on no counsel appeared to support the rule. The 
ct. ordered the rule to be discharged, reserving to 
themselves the power of restoring it if the party 
obtaining it could satisfactorily account for the 
absence of counsel to support it. — Stokes v, 
Kromshroder, [1879 J W. 196, C. A. 

Mistakes & omissions of counsel.] — See Nos. 
369 ei seq., ante. 

Seet also, Nos. 268 et aeq., ante. 


Sub-sect. 5.- -What may be said in Speeches 

IN Civil Cases. 

426. In general — Reference to matters of general 
history.] — Counsel at a trial may refer to matters 
of general history, provided the licence be exer- 
cised with prudence, but cannot refer to particular 
books of history or read particular passages from 


them to prove any fact relevant to the cause. 
Wor^ of standard authority in literature may, 
provided the privilege be not abused, be referred 
to by counsel at a tri^, in order to show the general 
course of composition, explain the sense in which 
words are used, & matters of a like nature, but can- 
not be resorted to, to prove facts relevant to the 
cause. — D arby v. Ouselby (1866), 1 H. & N. 1 ; 
26 L. J. Ex. 227 ; 2 Jur. N. S. 497 ; 166 E. R. 
1093 ; sub nom. Derby v. Ouseley, 4 W.R. 463, 

Annotation : — Oonsd. HonmeuL v. Lester (1862), 12 C. B. N. S. 

776. 

427. As to giving personal opinion.] — On 

the hearing of a petition under Legitimacy Declara- 
tion Act, 1858 (c. 93), the jury intimated that they 
considered certain documents, which had been put 
in as evidence, were spurious, on examining the 
documents. (Counsel for petitioners thereupon 
began to say he believed on his word &> honour as a 
gentleman that the documents widch petitioner 

produced , but the sentence was not finished, 

Cockburn, C. j., saying : “ I insist on your not 
finishing that sentence. It is a violation of a 
fundamental rule of conduct which every advocate 
ought to observe to give a jury your personal 
opmion.*’ — R yves v. A.-G. (1866), Annual Regis- 
ter, p. 255. 

428. .] — Counsel ought not to inform 

the ct. of any facts he has personally investigated 
in the coui*8e of preparing an appeal ; & where it 
is desired to bring new facts before the ct. proper 
evidence of them should be obtained & tendered, 
& the ct, should be asked by means of a proper 
application to i*cccive it. — R. v. Benjamin (1913), 
8 Cr. App. Rep. 146, 0. C. A. 

429 . As to attack on character of defen- 

dant.] — It may be tlie duty of counsel to make 
attacks upon the character of deft., the lawgiving 
him a discretion. — C urtis v. Bottomley (1911), 
Times, Aug. let, C. A. 

430. May not talk sedition, ]— — A lawyer may 

not speak seditiofi in defence of his client. — T wyn ’s 
Case (1663), 6 State Tr. 613, 648. 

Slanderous & libellous statements — 

Privilege.] — See Libel & Slander. 

431 . In opening — ^As to whether or not he will call 
witnesses.] — Deft.’s counsel, in addressing the jury, 
has no right to say to the jury that he shall call 
witnesses, unless they inform him that they are 
satisfied that deft, is entitled to a verdict as the 


422 i. Effect of non'Otiendance — 
Whether ground for setting aside — Non- 
suit.} — Where pltf. was uonsiiited, his 
cause having: been unexpectedly called 
on in the absence of his counsel, several 
causes before it on the docket having 
been suddenly disposed of, the ct. refused 
to set aside the nonsuit, except on pay- 
ment of costs. — Dok d. Dunlop v. 
McNad (1842). 3 Ont. Dig. 4846.— CAN. 

422 ii« Verdict.} — Held: no 

ground for setting aside a verdict for 
pltfs. that deft.*B counsel was absent. — 
Hugo v. Plank (1853), 3 C. P. 396. — 

CAN. 


422 iil, Whether ground for new 

trial.] — Whore a cause was tried as unde- 
fended. in consequence of deft. *8 counsel 
not being in ot. when it was called on. 
the et. refused a now trial, though the 
amount in dlisputo was laiiro, Sc deft, 
swore that he had a good defence, but 
the defence appeared to arise out of 
partnership transaotions between them 
which remained unsettled. — Dohkbtt v, 
Hogan (1 844), 2 Kerr. 492.— CAN. 


422 iv. .1 — The absence of 

deft.'B oounsel is ground for a new trial 
only on payment of costs. — Dhtscoll v. 
Hart (U39), 5 O. 8. 677.— -CAN. 


422 V. .] — New trial granted. 

upon conditions, pltf. having recovered 
gainst a sheriff during the absence of 


his counsel, — Martin v. Corbett (1849X 
7 U. C. R. 169.— CAN. 

422 Vi. .] — Where a cause 

was tried as undefended in the absenc^e of 
deft. *8 counsel, who was accidentally out 
of ot. in expectation that the case which 
stood before It would occupy the whole 
day. the ct. granted a new trial ou terms. 
— McLean u. McDonald (1864), N. B. 
Dig. 544.— CAN. 

422 vil. . 1 — Deft, applying 

for a new trial, on the ground that the 
cause was taken in the absence of his 
counsel, must stato unequivocally that 
he has a good & legal defence to the 
OiOtion. — R. e. Baker (1856), 6 0. P. 68. 
—CAN. 

422viii. .3 — A case was tried 

in the unavoidable absence of coimsel 
for defts., an application to postpone 
having been refused by the presiding 
judge : — Held : there ought to be a now 
trial on terms. — ^Jacecson v. McLbllan 
(1879), 19 N. B. R. 432.— CAN. 

422 ix. Interpleader issue.} 

— In an interpleader issue, the verdict 
having been taken in the absence of 
deft. *8 counsel, the ot. granted a new 
trial, without requiring the usual affi- 
davit disclosing fully the merits, as there 
was not the same necessity for such 
affidavit in an Interpleader as in ohter 
oases. — ^ViDAL v. Upper Canada Bank 


(1865), 24 IJ. C. R. 436 ; (1865), 15 
C. P. 421,--— ()AN. 

SECT. 6. SUB-SECT. 6. 

426 1. In general — Objectionable re- 
marks to jury.} — If counsel in addressing 
the jury makes objectionable remarks, 
the judge will require the objectionable 
observations to be withdrawn. — Gil- 
bert V. Campbell (1870), 2 Han. 55. — 
CAN. 

426 ii. Improper argument to in- 

fluence court.} — It is improper In argu- 
ment to endeavour to Iniluenee a ct. by 
reference to a course whioh another ct. 
might think fit to adopt, or to the view 
which the Appellate Ct. might take of its 

E roceedlngs, or oven to refer to the llkell- 
ood of an appeal. — J uooernath Sahoo 
V. Mahomed Hossein (1870), 15 W. R. 
173.— IND. 

429 1. Making charges of fraud 

crime.} — Oounsel are not jusUfled in 
making serious charges of fraud & crime 
unless they are personally satisfied that 
there are reasonable grounds for putting 
them forward. — W eston v. pEABr 
Mohan Dabs (1912), 1. L. R. 40 Calc. 
808.— IND. 

431 i. In opening — Stating amount of 
damages claimed.} — Semble : it is proper 
for oounsel for pltf. in his address to the 
jury to name a sum whioh he asks them 
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Sect 6. — Duties and discretion of counsel at hearing : 

S vb-sects, 5, 6 <£? 7.] 

case stands ; he must either call 1^ witnesses, or 
close his case without saying anything about them. 
— Moriabty V. Brooks (1834), 6 0. & P. 684 ; 2 
Nev. & M. M. 0. 624, Ex. Oh. 

432. As to facts which cannot be proved.] 

— The counsel for deft, has no right to o^en facts 
which he is not in a condition to prove. — S tevens 
V. Webb (1835), 7 C. & P. 00. 

433. ,] — A judge must always rely to 

a groat extent upon counsel, as to their not stating 
matters which are either legally irrelevant, or which 
they are not. in a position to prove ; it is impossible 
for the judge beforehand to know how much of the 
matters stated will be material or provable. — 
Boupell V. Haws (1863), 3 P. & F. 784. 

434. .] — Counsel siiould not mention 

in his statement facts requiring proof when he is 
not prepared with proof, nor facts which are 
irrelevant to the issue. — Wallace v. Cook (1903), 
Times y June 16th. 

435. As to reading brief to Jury,] — Counsel 

must not read his brief to the jui*y, by way of 
opening the case. — Bennett v. Harthill (1847), 
8 L. T. O. 8. 461. 

436. That former jury found for plaintiff.] 

— Where pltf.’s counsel informed the jury that a 
former jury had found a verdict for pltf., a rule 
nisi for a new trial was granted. — B ull v. Wright 
(1850), 16 L. T. O. 8. 93. 

437. As to letters demanding reparation — 

Action of tort. }— As a general rule, letters asking for 
reparation in actions of tort should not bo read in 
opening where they represent the writer as the 
best of humankind & the person addressed as tlie 
worst. But reading a letter asking merely for 
reparation is a strictly business-like proceeding. — 
Glioart V, Mayer (1854), 23 L. T. O. 8. 288, N. P. 

As to payment Into court.] — See Practice 

& I^OCEDURE. 

438. In summing up — ^As to Issues on record & 
evidence which supports them.] — The province of 
counsel in summing up is confined to the issues on 
the record & the evidence which supports them 
(Cresswell, J.). — ^Boyker v, Surqey (1864), 24 
L. T. O. 8. 84. 

439. In reply — ^By plaintiff’s counsel — ^As to what 
amount of damages would carry costs.] — The 

counsel for pltf. m his reply, told the jury that 
unless they gave damages for a named sum in all 
probability the costs would be thrown upon pltf. : 
— Held : he was wrong in so doing, & the jury, in 
estimating damages, had no right to take into their 
consideration what amount would carry costs, the 
question of costs being in the judge. If counsel 
makes a suggestion to the jury which he has no 
right to make, it would be ground for a new trial 
if the jury acted upon it. — ^P oole v. Whitcombb 
(1862), 12 0. B. N. S. 770 ; 3 F. & F. 70 ; 6 L. T. 
783 ; 10 W. B. 732 ; 142 E. B. 1345. 


StTB-SBCT, 6 . — ^What Authorities may be cited. 

440. Books on Insurance written by mercantile 
men.] — Qu, : whether in an action on a policy 


of marine insurance counsel may read to the 
jury passages from books on insurance written by 
mercantile men. — C rofts v. Marshall (1836), 7 
C. & P. 697. 

441. As to Act of Parliament passed since trans- 
action which Is subject of action.}— In opening a 
case, pltf.’s counsel has a right to refer to & oom- 
inent on an Act of Parliament which has passed 
since the transaction which is Uie subject of the 
action as going to show what the law was before 
the passing of the Act, but he has no right to state 
what occurred in the progress of the Act through 
the Houses of Parliament, such as that counsel 
were heard against its passing, because he would not 
be entitled to go into evidence of such facts. — 
Howard v, Gossett (1842), Oar. & M. 380 ; 4 
State Tr. N. 8. 839. 

442. Medical books.] — Where a plea of insanity 
is set up, the prisoner’s counsel has no right in his 
address to the jury to quote the opinions of medical 
men as given in their works. — B. v. Crouch (1844), 
3 L. T. 6. 8. 186 ; 9 J. P. 10 ; 1 Cox, C. C. 94. 

443. .] — ^Medical books or books on farriery 

cannot be citod by counsel in proof of facts. 

In this case, deft.’s counsel proposed to read 
certain specific canons, not as matters of specula- 
tive opinion, but as canons of the Church of Borne, 
promulgated by authority & sanctioned by the Pope 
in Council ; these are matters of fact &, if of any 
authority, ought to have been proved. . . . Deft.’s 
counsel wanted to prove certain facts ; he opened 
them as facts, &. supposed that, because ho could 
find them in certain documents & books, ho was 
relieved from the necessity of calling witnesses to 
prove them, thereby avoiding a reply ; in that 
notion he was clearly wrong (Pollock, C.B.). — 
Darby v. Oubeley (1856), 1 H. & N. 1 ; 25 L. J. 
Ex. 227 ; 2 Jur. N. 8. 497 ; 166 E. B. 1093 ; sub 
nom. Derby v, Oubeley, 4 W. B. 463. 

Annotation,'' -Mentd. Henman v. Lostor (1862), 12 0. B. 

N. S. 776. 

444. Law books — As to facts.] — A counsel in 
addressing a jury will not be permitted to show 
the probability of mistaken identity by citing cases 
from law books. They are authorities on questions 
of law, but the facts stated in them are not to be 
relied on upon questions of fact. !Nor can such 
counsel state to the jury cases within his own know- 
ledge.— B. V. Betts (1861), 15 J. P. 682. 

445. When author still living.] — It is much 

to be regretted, & it is a regret in which every judge 
on the bench shares, that text-books by living 
authors are more & more quoted in ct., & some 
judges have gone so far as to say that they shall not 
be quoted (Kekewich, J.). — Union Bank v, 
Munster (1887), 37 Ch. D. 61 ; 57 L. J. Ch. 124 ; 
67L.T.877 ; 62J.P.463; 36W.B.72; 4T.L.B. 
29. 

446. .] — ^Propositions in a legal text- 

book may be of great authority, but are not legal 
authority when the author is ^ve. — ^MgFadden 
ifc Co. V. Blub Star Line (1906), 63 W. B. 676 ; 
10 Com. Cas. 123. 

Anrwtaiiom: — ^Kentd. The Northumbria (1006), 05 L. T. 

618 ; Hordern v, Ck>mlaonwealth &: Domimon Xilne, [1017] 

2 K. B. 420. 


to award, 5c there Is no difference be- 
tween maklnff such a claim orally Sl 
reading from the statement of olatiu. — 
White v. Grand Trunk Pacific Rt. 
Oo. &. Hislop (1910). 13 W. L. R. 168.— 
CAN. 

482 i. As to facts which cannot be 

proved,] — The ot. will permit counsel, in 
opening a case, to state, on his respon- 
sibilitT, any matter in proof in the cause 


which he considers properly admissible 
in evidence, subject to subsequent objec- 
tion to the proof of such matter. — Low 
V, Holbibs (1868), 8 1. Oh. R. 53 ; Drury 
temp. Nap. 290. — 1R« 

48211. ^.1 — ObserratioDsby 

counsel are not Justifiable unless they be 
warranted by facts proved, or which may 
legally be proved. — Butt c, Jaoebon 
(1846), 10 I. L. R. 120.— IR. 


4891. Jnreply — By defendant* seownsel 
— As to what arnount would carry costs ,] — 
Deft.'s counsel told the Jury that a ver- 
dict in favour of pltf. for any sum would 
carry costs. Bemble : the objections to 
a verdict for pltf. founded upon it 
would apply equally to a verdict for 
deft. Qu, ; as to the right to make such 
statement. — Cakriok v, Johnston 
(1866), 26 U. 0. R. 09.— CAN. 
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Sub-sect. 7. — Duty to object and Bight to 

LEAVE COUBT. 

447. Duty to object at time— Misdirection to 

i ury.}— If counsel sit by & hear the judge direct the 
ury as to what appears to him to be the question 
rai^d by the parties, he should object to it at the 
time, & not afterwards. — ^Bunnett v. Bbees (1844), 
3 L. T. O. S. 51. 

448. Judge leaving as fact for Jury to deter- 

mine matter which he should decide as point of law.] 

— If a judge at the trial leaves as a fact for the jury 
to determine any matter which he should decide as 
a point of law, the counsel should interpose ; 
otherwise, If in the opinion of the ct. the jury decide 
the question left to them correctly in point of law, 
the judge’s misdirection is no ground for a new trial. 
— Dob d. Strickland v. Strickland (1849), 8 
O. B. 724 ; 19 L. J. C. P. 89 ; 14 L. T. O. S. 270 ; 
137 E. R. 693. 

Annotation : — Mentd. Price v. Powell (1858), 3 H. & N. 341. 

449. Matter at issue not properly raised in 

pleading^.] — SembU : if cf»unsel considers that the 
matter at issue between the parties is not properly 
raised in the pleadings, ho should call the attention 
of the judge to it at the trial, when the plea may be 
amended. — Horton v. McMurtry (I860), 5 

H. & N. 667 ; 29 L. J. Ex. 260 ; 2 L. T. 297 ; 8 
W. B. 528 ; 157 E. R. 1347. 

Annotation : — Mentd. Clouston v. Corry, [1906] A. C. 122, 

450. Misstatement in judge’s summing up.] 

— If a judge misstates the evidence in summing up 
a case, the party complaining should correct the 
misstatement of the case, as a mistake is a matter 
of fact which is no ground for a new trial on the 
ground of misdirection. — ^P ayne v, Ibbotson 
(1858), 27 L. J. Ex. 341. 

451. .] — If a mistake is made in sum- 

ming up, counsel ought to correct it. — R. v. Kams 
( 1910), 4 Cr. App. Bep. 8, C. O. A. 

Annotation : — Mentd. R, v. Landow (1913), 8 Cr. App. Rop. 
218, C. C. A. 

452. .] — If a judge makes a misstate- 

ment in summing up, counsel may interrupt to 
correct him. — -R. v. SIowbray (1912), 8 Cr. App. 
Rep. 8, C. O. A. 

453. Omission in judge’s summing up.] — 

If counsel think that the judge has not called atten- 
tion to any particular point in the summing ui), it 
is their duty to call his attention to it at the time 
& ask him to submit it to tlie jury. Counsel are 
not to stand by. — Seaton v. Burn and, Burn and 
V, Seaton, [1900] A. C. 135 ; 69 L. J. Q. B. 409 ; 
82 L. T. 205 ; 16 T. L. R. 232 ; 6 Com. Cas, 198, 
H. L. 

AnnotaiionB : — Apld. Floyd v. Gibson (1909), 100 L. T. 761, 
O. A. Mentd. Parr ’a Dank v. Albert Minos S^dicate 
(1900), 5 CJom. Cas. 116 ; lie Denton's Estate, Llconsos 
insoe. Corpn. & Guarantee Fund v. Denton, [1904] 2 Ch. 
178, C. A. ; Weiser v. Segar, [19041 W. N. 93 : Cantiere 
Meocanioo Brindisino v. Janson, [1912] 3 E. B. 452, C. A. ; 
London General Omnibus Co. v. Holloway, [1912] 2 E. B. 
72. 0. A. 

454. How objection should be made — Point 
should be pressed.]— Where counsel objected to 
certain evidence being given, but did not press or 
insist upon it, & the ju^e understood him to 
acquiesce in his ruling : — Held : it was not neces- 


sary that the counsel should request the judge to 
take a note of the objection, but he ought to press 
it so that it might be clearly understood that he 
insisted upon it notwithstanding^ the ruling of the 
judge, because the other side might perhaps with- 
draw the evidence. — Ward v, Galsworthy (1864), 
22 L. T. O. S. 274. 

455. Document rejected as not being cor- 

rectly stamped.] — Where on the trial of a cause an 
objection is taken to the reception of a document 
in evidence on tlie ground of the want of a stam^, 
& the objection is allowed by the judge & the evi- 
dence rejected, it is the duty of counsel, intending 
to rely on such rejection as a ground for a new trial, 
te object to the rejection of the document after the 
judge’s decision that it requires a stamp, & formally 
to tender the document in evidence, & to re<^uire a 
note to be taken of the tender A: its rejection, & 
failing to do so, the rejection cannot afterwards be 
made available as a ground for a new trial. — ■ 
Campbell v. Loader (1865), 5 New Rep. 285 ; 34 
L. J. Ex. 50 ; 11 L. T. 608 ; 29 J. P. 103 ; 13 
W. R. 348. 

Annotation : — Mentd. Hodson r. Walker (1872), L, R. 7 Bxch. 

55. 

456. County court Judge refusing to hear 

witness. ] — Where a cty. ct. judge at the hearing of 
a cause refuses, without just ground, to hear wit- 
nesses, the proper course for counsel to take is to- 
leave the ct., respectfully informing the judge of 
the reason, & to take no further part in the cause.. 
— Fortescue V. Clayton (1860), 24 J. P. 712. 

457. Where only facts in dispute.] — ^Where 

a judge may suppose that nothing but the facts are 
in dispute, the counsel ought, when they are dis- 
satisfied with his opinion, to say, “ I hope your 
lordship does not intend to direct the jury in such 
& such a manner.” — Miciielson v, Butler (1837), 
1 Jur. 797. 

45g, — On rejection of evidence by Judge.] — 

Wliere evidence is rejected by a judge at Nisi PrivtSf 
the counsel relying on the evidence ought to make 
a formal tender of it to the judge, & request him to 
put it on his notes. — Gibbs v. Pike & Wells 
(1842), 1 Dowl. N. S. 409 ; 0 M. & W. 351 ; 12 
L. J. Ex. 257 ; 6 Jur. 465 ; 152 E. R. 149. 

Annotations: — Mentd. Seaman v, Nothorclift (1876), 1 

C. P. D. 540 ; Allen v. Flood, [1898] A. C. 1, H. L. 

459. Effect of failure to object — ^That counsel 
prevented from addressing jury — Reluctant 
acquiescence not equivalent to objection.] — Where 
the sheriff had prevented counsel from addressing 
the jury, which he was desirous of doing, but 
counsel had acquiesced in what the sheriff did, 
though his acquiescence had been reluctant, a 
motion for new trial was refused. — Norton v. 
Sweeney (1844), 4 L. T. O. S. 98. 

460. At proper time — Later objection pre- 

vented.] — If in commenting upon the evidence 
given at the trial, with a view to the explanation of 
the meaning of the questions to bo left to the jury, 
&> of the grounds of the decision -proper for the jury, 
the judge makes some obseiwations which appear 
to give a different sense to counsel’s remarks from 
what counsel intended, he should suggest that fact 
at the time for the consideration of the judge, 
not bring that objection for the first time before 
the ct. on a motion for a new trial. The making 


SECT. 6, SUB-SECT. 7. 

Doty to olfjeat at time.] — Cald- 
V, Davyb (1900), 7 B. C. R. 166.— 

CAN. 

t. To counseVa addreaa to 

iury.] — If counsel In addrossinff the Jury 
makes remarks which are considered 
objectionable by opposing counsel ho 
should call the attention of the judge to 
It at the time. — G ilbert v, Campbell 
(1870), 2 Han. 66.— GAN. 

J. — VOL. m. 


U. S. P, SORNBEROER V, CANADIAN 
Pacific Ry. Co. (1897), 24 A. R. 263. — 

CAN. 

447 i. Misdirection to jury A — A 

judge, who threatened to remove 
counsel from ct. for interrupting him in 
his explanation of the law to a Jury, who 
could not agree, subsequently apologised 
to him. — ARNoTTtj. Humphreys (1877), 
11 1. L. T. Jo. 386.— IR. 

460 i. liegueat for further direc- 


tions to jury,} — If further directions in 
the judge’s charge to the jury are re- 
quired eounsol should formulate the 
propositions of the law applicable to the 
facts & ask the judge to instruct the jury 
accordingly. — M cKenna e, CuioaeiH^ 
(1913), 13 E. L. R. 229.— CAN. 

w. Ruling of judge at Nici 

PHusA — Parsons r. Queen Insurance 
Co. (1878), 4,3 U. C. R. 271; affd^ 4 
A. R. 103.— CAN. 
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Barristers. 


Sect* 6. — Duties and discretion of counsel at hearing : 

Sub-sect 7. Sects, 7 & 8.] 

of sucli observations cannot support a rule for a 
new trial upon the ground of misdirection, when the 
substantial question was in fact left for the con- 
sideration of the jury. — I^ontipex v. Wilkinson 
(1846), 1 C. B. 76 ; 4 L. T. O. S. 313 ; 136 E. R. 
464. 

461. Counsel resting defence on one issue.] 

— Deft.’s counsel at the trial rested the defence 
exclusively on one issue, & after verdict on that, 
objected that the judge had omitted to notice a 
point of law not arising on that issue, but on 
another : — Held : he had precluded himself from 
the objection, & could not afterwards treat the 
judge’s omission as a misdirection. — Horlor v. 
Carpenter (1867), 3 0. B. N. S. 172 ; 27 L. J. C. P. 
1; 140E. R. 706. 

4$2. To Judge taking time to consider 

matters.]— ^ounsel for pltf. in an action in the Ot. 
of Q. B., in detinue, who recovered a verdict for 
£10, at once applied to the judge to certify that 
there was sufficient reason for bringing the action 
in a superior ct. The judge said he would take 
time to consider whether he would certify or not. 
Deft.’s counsel was present, & made no objection 
to the judge’s taking time to consider : — Held : by 
so doing he gave an implied consent to an arrange- 
ment that the judge should take time to consider. 
— Heden V. Atlantic Royal Mail Steam Navi- 
OAITON Co. (1860), 2 E. & E. 671 ; 29 L. J. Q. B. 
191 ; 6 Jur. N. S. 677 ; 8 W. R. 410 ; 121 E. R. 251. 

463. By informing Judge of other matters 

to be passed to Jury.] — It may well be that when 
the judge frames specific questions to be put to the 
jury & submits tiiem to counsel, who after full con- 
sideration a^ree to them, the point cannot after- 
wards be raised on an application for a new trial 
that other questions ought to have been put to the 
jury. But when no specific questions for the jury 
are prepared by the judge, the fact that at the 
close of his summing up he asked counsel whether 
there were any other questions which they desired 
to bo put to the jury, & they replied in the nega- 
tive, cannot prevent counsel from saying on a 
motion for a new trial that there is some other 
important question which ought to have been sub- 
mitted to the jury. The judge cannot shift from 
his own shoulders the responsibility of putting 
proper questions to the jury by asking counsel 
(who may be a junior just called to the Bar) 
whether there are other questions which he desires 
to have put to the jury, so as to prevent its being 
said on a motion for a new trial that the proper 
questions were not put to the jury. — ^Weiser v. 
Sbgar, [1904] W. N. 93. 

464. Effect of leaving court without Justification 
— Remarks of judge prejudicial to client.] — The 
judge, in ct. & in the hearing of the jui’ors about to 
be sworn on the trial, haying made observations 
which pltf.’s counsel considered to be prejudicial 
to his client’s case, &, such as would prevent his 
having an impartial hearing, he retired from the ct., 
dc the cause was struck out, & the judge subse- 
quently refused pltf.’s appliction to re-enter the 
cause for hearing. The Ct. of Exch. refused a rule 
casing upon the judge of the cty. ct. & defts. to 
show cause why the cause should not be re-entered 
& restored to the list for hearing. — Jennings v. 


London General Omnibus Co. (1874), 30 L. T. 
640; 22W. R. 767. 

465. Misconduct of Jury.}— ^The mere com- 

munication by the jury, who are trying an action, of 
an opinion in favour of pltf. during or at the^ close 
of pltf.’s case before deft.’s evidence is heard, is not 
of itself such misconduct on the pai*t of the jury as 
will justify counsel for deft, in refusing to go on 
with the case before that jury, & entitle deft, to a 
new trial. — Campbell v, Hackney Furnishing 
Co., Ltd. (1906), 22 T. L. R. 318. 

466. Effect of abandonment of well-founded 
objection. J— If a junior counsel at Nisi Prius takes 
a well-founded objection to deft., which his leader 
gives up, the ct. will not entertain it, in discussing 
a rule for a new trial or nonsuit on another ground. 
— Winter v. Mair (1811), 3 Taunt. 631 ; 128 E. R. 
120 . 


Sect. 7.— BARRISTER LITIGANTS. 

467. Right to open pleadings, address Jury & give 
evidence. f^Semhle : a barrister pltf. having opened 
the pleadings may address the jury on his own behalf 
without prejudice to his right afterwards to give 
evidence. — Kennedy v. Broun (1802), 2 F. & F. 
801. 

468. Whether heard both by himself & counsel.] 

— A party to the suit, being a barrister, &; stating 
that ho had received a brief in the usual form, w'as 
permitted to be heard, & also another counsel in 
support of the motion, the ct. expressly stating it 
was not to be deemed a precedent for dispensing 
with the rule that a party cannot be heard both by 
himself & his counsel. — Newton v. Ricketts 
(1848), 2 Ph. 624 ; 11 L. T. O. S. 81 ; 12 Jur. 238 ; 
41 E. R. 1084. 

409 . .] — A barrister, party to a cause, 

cannot be allowed to address the ct. where he is 
represented by counsel. — N ewton v. Chaplin 
(1850), 10 C. B. 356 ; 19 L. J. C. P. 374 ; 14 Jur. 
1121 ; 138 E. K. 144. 

Annotation : — Mentd. Volant v, Soyer (1853), 13 O. B. 231. 

470. Duty to elect.] — ^A barrister w^ho is a party 
in an appeal case must elect to conduct his own 
case or to have it conducted by counsel. — New 
Brunswick & Canada Ky. Co. v. Conybeare 
(1862), 9 H. L. Cas. 711 ; 31 L. J. Ch. 297 ; 11 
E. R. 907, H. L. 

Annotaiions : — Mentd. Klsch v. Central Ry. Co. of Venezuela 
^865), 3 De G. J. & Sm. 122 ; lie Leeds Banking Co., Ex p, 
Barrett (1865), 6 New Hep. 460 ; Western Bank of Scot- 
land V. Addio, Addle v. Western Bank of Scotland (1867), 
L. K. 1 Sc.&Dlv.l45,H.L. ; A.-G. v. Ray (1874). 9 Ch. App. 
402, n. ; lie Coal Economising Gas Co., Governs Case (1875), 
L. R. 20 Eq. 114 ; Houldsworth v. City of Glasgow Bank 
(1880), 6 App. Cas. 317, H. L. : MoKeown v. Bondard 
Peverll Goar (Jo. (1896), 74 L. T. 310 ; Hambrov. Bumand, 
11903] 2 K. B. 399. 

471. Judge arguing his own case.] — One of defts. 
(having lately been one of the judges of the Comnion 
Reas, but then discharged of his place after eight 
years sitting there) came into the Ct. of King’s 
Bench, & in arrest of judgment argued his own case, 
not as counsel, nor at the Bar, but in the ct. in his 
cloak, having a chair fjet for him by the order of the 
Lord Chief Justice. — R. v. Atkins (1682), 3 Mod. 
Rep. 3; 87 E. R. 3. 

Aniwiation : — Montd. R. v. Soley (1707), 11 Mod. Rep. 115. 


403 i. Effect of failure to object — To 
ions put to jury — Motion for new 
1 — On a new trial motion, when the 
pidgo has put, without objection, cer- 
tain questions to the jury, neither party 
can afterwards raise the point that such 

S uestions did not decide the real ques- 
on, &; that other questions should have 
been put. If counsel is of opinion that 
the questions put do not go to the root 
of his oase as presented by him It is his 


duty to ask the Judge to put such ques- 
tion as ho considers requisite. — Col- 
ville r. Bowman (1904), 38 I. L. T. 
75.— IH. 

466 i. Effect of abandonment of well- 
founded objection — On same objection 
taken at re-hearinij .] — When counsel, at 
the original hearing, abandon an objec- 
tion respecting parties, or proof of a 
document, that objection cannot be 


made on a re-hearing. — Malone v. 
Geraouty (1843), 3 Dr. & War. 252 ; 2 
Con. & Law. 252. — IR. 

SECT. 7. 

468 1. Whether heard both by himself dt 
counsel.] — barrister, against whom an 
action is brought, has no right to con- 
duct his defence both in person Sc by 
counsel. — Robinson d. Palmer (1851; 
2 All. 223.— CAN. 
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472. Barrister conducting criminal prosecution 
on own behalf.] — barrister who conducts a crimi- 
nal prosecution on his own behalf is entitled to no 
other privilege than an ordinary person, So will not 
therefore be allowed to comment on the evidence 
or address the jury. — R. v. Philips (1844), 2 L. T. 
O. S. 287 ; 1 Oox, C. 0. 17. 

478. .] — In a criminal matter a party will 

not be entitled to retain wig & gown among the Bar 
as his own counsel (Wilde, C.J.). — Newton v, 
Ohapun (1850), 19 L. J. C. P. 374 ; 14 Jur. 1121. 

Annotationa : — Mentd. Volant v, Soyer (1853), 13 C. B. 231 ; 

Morgan v» Fomyhough (1855), 11 Exch. 205. 

474. Whether robes should be worn.] — Pltf. 
appeared in person, & said he claimed to appear in 
the dress of his profession, though it was long since 
he had used it, because the question he intended to 
raise was on behalf of the profession : — Held : he 
need make no apology for appearing in his proper 
dress. — Neate v. Denman (1874), L. R. 18 Eq. 127 ; 
43 L. J. Ch. 409. 


Sect. 8.— CONVEYANCERS. 

475. Jurisdiction of court over.] — ^The ct. has no 

summary jurisdiction over a conveyancer, he not 
being an attorney, in respect of deeds detained by 
him from his clients, or in respect of any other dis- 
putes between him So them. — Ex p, Charles 
(1828), 0 L. .T. O. 8. K. B. 122. 

476. Remedy for fees.] — -A certificated convey- 
ancer can maintain no action for his fees. — Jenkins 
V. Slade (1824), 1 0. & P. 270. 

Annotation: — Dbtd. Steadman r. Hockley (1840), 10 Jur. 
8 1 U. You may assume that a certifleated conveyancer may 
maintain an action fur his fees, notwithstanding what was 
said by Best, O.J., In Jen/cina v. Slade (PoLtX)CK, C.B.). 

477. .] — Assumpait for work & labour lies 

at the suit of a certificated conveyancer to recover 
Ills fees.^DAViBS v, Sibly (1825), 0 Dow. & Ry. 
K. B. 4. 

478. ■.] — A certificated conveyancer may 

maintain an action for his fees. — Poucher v, 
Norman (1825), 3 B. & C, 714 ; 5 Dow. & Ry. K. B. 
648 ; 3 L. J. K. B. 115 ; 107 E. R. 909, 

Annotationa: — FoUd. Davies v. Sibly (1825), 6 Dow. & Ry. 
K. B. 4. Apprvd. Steadman v. Hockley (1846), 10 Jur, 819. 


479. Not lien. ] — certified conveyancer has 

no lien for his charges upon deeds delivered to 
him, ** with & in respect of which he does certain 
business for the owner of the deeds. — Steadman v, 
Hockley (1848), 15 M. & W. 553 ; 15 L. J. Ex. 

“ ^ , 7 L. T. O. S. 211 ; 10 Jur. 819. 

Annotation : — ^Mentd. Oaatellaln v. Thompson, Thompson v, 
Castollaln (1862), 32 L. J. C. P. 79. 

480. — — Effect of 44 Geo. 3, o. 98, s. 14.] — ^Tho 

above Act, which imposed a penalty on any un- 
qual^ed person who acted as a conveyancer, was a 
prohibitory Act, So such person could not recover 
ror conveyances drawn by him. — Taylor v. Orow- 
land Gab So Coke Co. (1854), 10 Exch. 293 ; 23 
L. J. Ex. 254 ; 23 L. T. O. S. 194 ; 18 Jur. 913 ; 2 
W. R. 563 ; 2 C. L. R. 1247 ; 156 E. R. 455. 

Annotationa : — ^Ezpid. D'AUex v. Jones (1856), 2 Jnr. N. S. 
979. Befd. Day v. Homings (1861), 26 J. P. 55 ; Melliss v, 
Siiirloy L. B. (1885), 16 Q. H. D. 446, C. A. Mentd. Payne 
V. New South Wales Coal & Intercolonial Steam Navigation 
(k). (1854), 10 Kxch. 283 : Adorns v. G. W. Ry. Co. (1861), 
6 H. & N. 404 ; lie Brown v, L. & N. W. Ry. Go. (1864), 32 
X. J. Q. B. 318. 

nowt Stamp Act, 1891 (c. 30), s. 44. 

481. & outlays — Employment procured 

by misrepresentation. h—If a certificated convey- 
ancer induce a creditor of a bkpt. to employ him 
in investigating bkpt.’s affairs by representing 
himself to be an attorney So solr., he is not entitled 
to recover anything for his trouble ; So even if he 
paid fees to counsel in the course of the investiga- 
tion, he cannot recover them of his employer as 
money paid, laid out, So expended. — Orammond v. 
Crouch (1828), 3 C. & P. 77. N. P. 

482. Conveyancing counsel of court — ^Position 
of,] — The conveyancing counsel of the ct. must be 
treated as the agent of the vendor as between the 
vendor & the purchaser, So, though in a sense an 
officer of the ct., is still counsel for the vendor, who 
is res|)onsible for any misrepresentations in the 
conditions of ^ale settled by such counsel. — Be 
Banister, Broad v, Munton (1879), 12 Ch. D, 
131 ; 48 L. J. Ch. 837 ; 40 L. T. 828 ; 27 W. R. 
826, C. A. 

Annotations: — Mentd. Smith v. Robinson (1879), 13 Ch. D. 
148 ; Blenkhorn v. Penrose (1880), 43 L. T. 668 ; Jones v, 
Rinimer (1880), 29 W. R. 165, C. A. ; Re MArsh Sc Gran- 
ville (1883), 2 4 Ch, 1). 11, C. A. ; Nash v. Wooderson 
(1884), 52 L. T. 49 ; Re Scott & Alvarez’s Contract, Scott 
V. Alvarez (1896), 12 R. 474. C. A. ; Re Tyler, Exp. Ofdcial 
Receiver, [19071 I K. B. 865. C. A. 


474 i. Whether robes should be worn. ] — 
Where a barrister appears as a litigant 
in person, ho must not address the ct. 
from the advocate's tabic or In robes. 


but from the same place & in the same 
way as any ordinary member of the 
public . — Re West Hopktown Tea Co. 
(1886), I. L. R. 9 All. 180.— IND. 


z. Not entitled to trial at bar .] — 
Being a barrister not, as formerly, 
ground to obtain trial at bar. — B ukke 
V, Burne (1800), Rowe, 615. — IR. 
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Part I. — The Presumption of Legitimacy. 


Sect. 1.— THE NATURE OF THE PRESUMPTION. 

1. Presumption of fact.] — The presumption of the 
legitimacy of a child bom during marriage is not a 
presumpho juris et de jure, but a presumption of 
fact. — Gardner v. Gardner (1877), 2 App. Cas. 
723, H. L. 

Annotations: — Reid. Jones v. Davies (1900), 70 L. J. Q. B. 
.38 ; Lloyd v. Powell Dnffryn Steam Coal Co., fl914) A. C. 
7.33, H. L. Mentd. The Poulctt Peerage, [1903] A. C. 
395, H. L. 

2. May be rebutted by evidence.] — The 

presumption of legitimacy arising from the birth of 
a child during wedlock, the husband & wife not 
being proved to be impotent & having opportuni- 
ties of access to each other during the period in 
which a child could be begotten & born in the course 
of nature, may be rebutted by circumstances 
inducing a contrary presumption. — Banbury 
Peerage Case (1811), 1 Sm. & St. 163 ; 67 E. R. 62. 

Annotations: — Consd. Morris v. Davies (1837), 5 Cl. &; Fin. 
163, B. L. Reid. Legge v. Edmonds (1855), 25 L. J. Ch. 
125 ; Plowes u. Bossey (1862), 2 Drew. & Sm. 145 ; Atchloy 
V. Sprigg (1864), 3.3 L. J. Ch. 345 ; Hawes v. Draegor 
(1883j, 23 Ch. D. 173 ; Bosvlle v. A.-G. (1887), 67 L. T. 
88. Mentd. Berkeley Peerage Case (1811), 4 (Jamp. 401, 
H. L. ; Head v. Head (1823), 1 Sim. & Si. 160 ; R. v. All 
Saints, Southampton (1828), 7 B. & C. 785 ; Davies v. 
Morgan (1831), 1 Cr. & J. 587 : Htockdalc v. Hansard 

R , 9 Ad. & Kl. 1 ; R. 1 ?. MHHb (1844), 8 Jnr. 717 ; 

>de's Case (1845), 8 Q. B. 208 ; Boilean v. Rudlin 
(1848), 12 Jnr. 899 ; Van der Donckt v. Thcllusson (1849), 
8 C. B. 812 ; Sinclair v. Sinclair (1853). 2 W. R. 69 ; 
Gee V. Ward (1857), 7 E. dc B. 609 ; Gurney v. Gurney 
(1863L 1 Hem. & M. 413 ; lie Yearwood's Trusts (1877), 
5 C7h. D. 645 ; lie Porton, Pearson v. A.-G. (1886), 53 L. T. 
707 ; Re Westhead’s Settlmt. Trusts (1885), 1 T. L. R. 
651, C. A. ; Burnaby v. Baillie (1889). 42 Ch. D. 282 ; 
Lyoll V. Kennedy, Kennedy v. Lyell (1889), 14 App. Cos. 
437, H. L. ; Gordon v. Gordon, [1903] P. 141. 

8, .] — The presumption in favour of 

the legitimacy of a child bom in wedlock is not a 


presumptio juris ct de jure, but/ may bo rebutted by 
evidence. — ^Bosvile ik A.-G. (1887), 12 P. 1). 177 ; 
66 L. J. P. 97 ; 57 L. T. 88 ; 3(> W. R. 79 ; 3 
T. L. R. 720, D. C, ; subsequent proceedings, 4 
T. L. R. 7, C. A. 

Annotations Burnaby v, Baillie (1889), 42 Ch. 1). 

282. Reid. Evans r. Evans & Blyth (1904), 20 T. L. H. 

612. 

4. .] — The presumption in favour of 

the legitimacy of a child born in wedlock within the 
usual period of gestation is a presumption which 
may be rebutted by appropriate evidence. — The 
PouLETT Peerage, [1903] A. C. 396 ; 72 L. J. 
K. B. 924 ; 19 T. L. R. 644, H. L. 

5 . Burden of proof.] — When a ma^ 

ried woman has a child, the presumption is in 
favour of its legitimacy. Formerly the x)resump- 
tion was that if the husband continued within the 
four seas & was alive at the child’s birth, such child 
could not be a bastard. But now the law allows 
inquiry ; those who dispute the fact of the child’s 
legitimacy are bound to make out the contrary. — 
Wright v. Holdoate (1860), 3 Car. & Kir. 168. 

6. .} — The presumption is that 

a husband admits by his marriage that a child bom 
subsequently to the marriage is his, if he takes no 
steps to repudiate it but adopts towards it exactly 
the same course as if it were his own child. As- 
suming a valid marriage the child is legitimate, & 
the burden of proving the contrary lies on those who 
dispute the legitimacy. — A non. r. Anon. (1866), 23 
Beav. 273 ; 63 E. R. 107. 

Annotation : — Mentd. Poulett Peerage Claim (1903), 72 L. J. 

K. B. 924, H. L. 

See, now. Nos. 76, 76, post 

See, also. Nos. 7 — 10, post 

Validity of marriage.] — See Husband Sc Wife. 


PART I. SECT. 1. 

1 i. PremmpHon of fart .] — ^There Is no 


presumption of legitimacy whore the 
party merely sets forth drenmstanoes 
said to infer the maniage of his alleged 


parents. — Swinton v. Swinton (1863 )i 
24 Dtml. ^Ct. of SesB.) 838. — SOOT. 
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Sect. 2.— WHEN THE PRESUMPTION ARISES. 

7. Marriage during pregnancy ~ Presumption 
arises. ] — The mania^e of the parties is the criterion 
adopted by the law, in cases of antenuptial genera- 
tion, for ascertaining the actual parentage of the 
cliild. For this purpose it will not examine when 
gestation began, looking only to the recognition of 
it by the husband in the subsequent act of marriage. 

T. married B. in June, 1848, & E. had a child in 
Doc. of the same year. T. did not cohabit with his 
wife after Aug., 1848, but he allowed £20 a year for 
the support of the child up to the time of his death 
in 1867 : — Held : the child was the legitimate son 
of T. — ^Turnock V. Turnock (1807), 36 L. J. 
F. &M. 85; 16L. T. 611. 

g, — ,] — On the birth of a child shortly 

after marriage the presumption of legitimacy 
clearly exists until rebutted by satisfactory evi- 
dence to the contrary. — Re Parsons' Trust (1868), 
18 L. T. 704. 

9. .] — After open courtship & con- 

stant intercourse, a man & woman (she being ulti- 
mately in an advanced state of pregnancy) hurried 
on their marriage to prevent, or t^o mitigate, 
scandal, & in less than seven weeks after marriage 
she gave birth lx> a child : — Held : the presumption 
of the husband’s paternity to that child was next 
to insuperable, & the onus of establishing the 
husband’s denial of paternity lay on himself. — 
(jArdnkr V . Gardner (1877), 2 App. Cas. 723, 
II. L. 

Annointinm ; — Consd. Lloyd v, Powell Diiffryn Steam Cool 

Co,, f 19141 A. O. 7113, H. L. Reid. Jones r. Davies (1900), 

70 L. ,T. Q. B. 38, D. C. ; He Poulotfc Peerage, [1903] A. C. 

395, H. L. 

10, ,1 — If a man, with full knowledge 

of the pregnancy of a woman with whom ho has 
had sexual intercoui*se, becomes, during her 
pregnancy, engaged to be married to her, the fact 
of that contract having been entered into, though 
not carried out , is a most powerful piece of evidence 
on the issue of fact of the paternity of the child, 
because by the marriage a relation would be created 


from which the presumption of the legitimacy of 
the child would arise (Lord Atkinson). — Lloyb 
V , Powell Dupfbyn Steam Coal Oo., Ltd., 
[1914] A. C. 733 ; 83 L. J. K. B. 1064 ; 111 L. T. 
338 ; 7 B W. C. 0. 330, H. L. 

11. Possibility of access — Husband within four 
seas.] — A child bom of a married woman, whose 
husband is within the four seas, is ^ways to be pre- 
sumed to be legitimate, unless there is evidence of 
a satisfactory ctiaracter that sexual intercourse did 
not take place between them at any time when, in 
the course of nature, the husband might have been 
the father of the child. — Head v. Head (1823), 
Turn. & R. 138 ; 1 Sim. & St. 150 ; 37 E. R. 1049, 
L. 0. 

Annoiaiinna : — Consd. Morris v. Davies (1828), 3 C. & P. 
427 ; Plowos v. Bossoy (1802), 2 Drew. & Sm. 145. ReU. 
Bury V. Philpott (1833), 3 L. .T. Ch. 119; Atehloyi?. Sprigg 
(1864), 10 Jnr. N. S. 144 ; BORvlle v. A.-G. (1887), 67 L. T. 
88, 1). C. ; Gordon v. Gordon & Granville Gordon (1903), 
72 L. J. P. 33. 

ScCi also. Nos. 5, ante, 35, post 

12. Presumption arises.] — Where husband 

wife have been in sucli a situation that sexual 

intercourse may have taken place, the presumption 
of law is in favour of the issue, but this presumption 
may be rebutted. — Morris r. Davies (1837), 6 
Cl. Sd Fin. 163 ; 1 Jur. 911 ; 7 E. R. 365, II. L. 

Avnoialions : — Apld. Saye and Sele Barony (1848), 1 H. L. 
(^as. 507. H. L. ; Hers v. Piers (1849), 2 H. L. Cne. 331, 
H. L. Consd. Leggc r. Edmonds (1855), 25 L. J. Ch. 125 ; 
Gurney v. Gurney (1803). 32 L. J. Ch. 450. Apprvd. The 
Aylenford Peerage (1885), 11 App. (Jas. 1, H. L. FoUd. 
Bosvile V. A.-G. (1887), 12 P. D. 177, D. C. Refd. K. v, 
Manslleld (1841), 1 Q. H. 444 ; Plowcs v. Bossey (1862), 
2 Drew. & Sm. 145 ; Atchlcy v. ftprigg (1864), 33 L. J. Ch. 
345 ; Hawes v. Droeger (1883), 23 Cli. D. 173 ; He Walker, 
He Jax;5kBon (1886), 53 L. T. 660 ; Burnaby v, Baillie 0889), 
42 (Jh. D. 282 ; Gordon v. Gordon & ( Jranvillo Gordon 
(1903), 72 L. J. P. 33 ; Evans v. Evans & Blyth (1904). 20 
T. L. R. 012 ; Lloyd v. Powell Diiflryn Steam Coal Co., 
(19141 A. C. 733, H. L. Mentd. Woodinason v. Doyno 
(1843), 10 Cl. & Hn. 22, H. L. ; Stewart v. Forbes (1849), 
1 Mae. & G. 130, L.C. ; Hsani v. A.-G. for GibraKar (1874), 
L. H. 5 P. C. 516, P. C. ; lie Yearwood's Trusts (1877), 6 
Ch. D. 545 ; ^onegary r. Sambonatle (1881), 50 L, J. P. O. 
28, P. C. ; Sliophard, Georgor. Thyer, (1904 J 1 Cli. 456. 


PART I. SECT. 2. 

a. Hirih before wamVtffc.l — In a ques- 
tion 08 to the paternity of a cliild born 
before the marriage of the alleged father 
with the mother, there is no presumption 
that ho is the father; but the fact of 

r atemlty must tie proved. — Innes v. 

NNES (1837), 2 Sh. & Macl. 417. — 
SCOT. 

7 i. Marrime during preonanry — Pre- 
fnimpfijon ariaea.} — A. had int-orcourae 
with B. up to June, 1860. B. married C. 
in Oct., 1800, & a child was born on 
Fob. 11, 1801 : — Held : the child having 
been bom in lawful wedlock, B.’s evi- 
dence was inadmissible to prove it 11 le- 
gitimate. — Ryak V . Miller (1861), 21 
U. C. R. 202; ajTd. 22 U. C. R. 87.— 
CAN. 

7 ii. .1 — On the facts set out 

above : — Semhle : no evidence could be 
received to rebut the presumption of 
legitimacy the evidence being consistent 
with the fact of access by the husband 
before marriage. — Ryan v, Mi7j:.kr 
(1862), 22 U. 0. H. 87.— -CAN. 

7 iii. .1 — child was bom 

throe months after the marriage of 
female pursuer with male pursuer, & 
they stated that no sexual intercourse 
took place botwooti them until after the 
xnarriago. Sc that the husband was not 
aware of his wife’s pregnancy until the 
birth of the child. It w€U3 proved, how- 
ever, that they had been seen on terms of 
great familiarity on two occasions about 
a year Sc a half Sc nine months respec- 
tively before the birth of the child : — 
Held : the intimacy of the pursuers, fol- 
lowed by marriage, raised a strong pre- 
sumption in favour of the husband being 
the father of the ohild. Sc the testimony 
of the epouBes was insuffloient to over- 


come that presumption. — Reid v. Mill 
(1879), 6 It. (t^. of Sees.) 659 ; 14 

Sc. L. R. 338.— SCOT. 

7 iv. .1 — ^Tho mother of a 

child horn upon Jan. 5, 1890, alleged 
that it was the result of au act of con- 
nection upon Apr, 7, 1889. Defender 
admitted that he harl once had connec- 
tion with the pursuer in Feb. In Aug. 
tile pursuer married a widower, to whom 
she had confided that she was pregnant. 
She & her liusbaud both denied over 
having boon unduly intimate before 
their marriage : — Held : the presump- 
tion that the husband was the father of 
the cliild arising from his having married 
her in full knowlerlge of her pregnancy 
had not been rebutted. — K errh v. 
Lindsay (1890), 18 H. (Cl. of Sesa.) 366 ; 
28 Sc. L. R. 233.— SCOT. 

12 i. Poasihility of access — PreJtumplion 
ariseJt ,] — When there Is opportunity of 
cohabitation between husband & ■mfo, 
the law presumes there has boon intor- 
rourse between them. — Day v. Spread, 
1 Leg. Rep. 107.— IR. 

12 ii. .] — Whenever it Is 

sought to bastardise a child, if it only 
appear that the child may be the off- 
spring of the mother’s husband, or of 
another man, the law presumes in favour 
of legitimacy, & does not sanction a dis- 
criminating inquiry upon the subject. — 
Dob d. Mabb v, Marr 1852), 3 C, P, 36. 
—CAN. 

12 ill. .3 — ^In or about the 

year 1860 a wife, in consonuence of her 
husband’s ill-treatment, left liim Sc went 
to roaide a oonsidorable distance away. 
She did not return until about 1875, some 
six years after his death. During this 
period of absence a son was bom to her : — 
Held ; if her husband could he shown to 


have had access to her or to have gone 
to the part of the country in which she 
was residing so that ho might have hod 
access at about the appropriate time 
before the birt.h of tlio cliild, an almost 
irrcbuttablo presumption would arise 
that such child was legitimate. — 
Noanoelizwe Kama v. Kama’s Exobs. 

6 Others (1903), 17 K. D. C. 39.— 
S. AF. 

b. Child of Virhrian u>otnan dh 
Chinaman.] — No presumption of legl- 
timac}” arises In the ca^e of a child bom 
in Victoria in 1 876 to a white woman 8c a 
Chinaman, who had lived together as 
man & wife for several years. — Potter 
tJ. Minahan (1908), 7 C. L. R. 277.— 
A US. 

0 . Under Evidence Act (1 of 1872), 
a. 1 i 2 — Burden of proof. 1 — Tirlok Nath 
SHUK0L V . Lachmin Kunwari (1903), 
1. L. R. 25 All. 403 ; L. H. 30 I. A. 152 ; 

7 G. W. N. 617.— IND. 

d. Child introduced as son — Declara^ 
Hons of marriage.] — Deceased during his 
lifetime made condioting declarations Sc 
statements as to tlio legitimacy of a son 
whom ho had brought liomo with him 
from Java after the mother’s death. He 
treated him with affection & introduced 
him as his son, wliilst he treated two 
illegitimate ohildron with a marked 
differonco. Sc the son was for some time 
treated as legitimate by members of 
deceased ’s family in his house. Deceased 
was of profligate habits Sc had frequently 
declared he never was married. There 
being less motive for dooeption in the 
declarations of marriage than in those 
against it Sc deoeasod’s actions being in 
its favour, the ct. decreed for Intimacy. 
— Compton tj. CJompton (1832), MUw. 
424.— IR 
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Sect. 2. — When the presumption arises. Sect 3.] 

strong is the legal pre- 
sumption of legitimacy that, in the case of a white 
woman having a mulatto child, although the hus- 
band is also white, & the supposed paramour black, 
the child is to bo presumed legitimate, if there was 
any opportunity for intercourse (Lord Campbell). 
— PiBBS V, Piers (1849), 13 Jur. 669, H. L. 

Annotationa : — ^Mentd. Sichol v, Lambort (1864), 15 C. B. 

N. S. 781 ; De Thoren v. A.-Q. (1876), 1 App. Gas. 686, 

H. L. ; CoUins V. Bishop (1878), 48 L. J. Ch. 31 ; Aronefirary 

V. Sambonado (1881), 60 L. d. P. C. 28, P. C. ; Fox v. 
Boarblock (1881), 44 L. T. 508 ; Re Lauderdale Peerage 

1885) , 10 App. Cas. 692, H. L. ; Andrewes v. Uthwatt 

1886) , 2 T. L. IL 895 ; Re Duvall. Duvall v. Craddock 
1892), 36 Sol. Jo. 398 ; Re Shephard, George v. Thyer, 

11904J 1 Ch. 456. 

14. Even where wife adulteress.] — If 

a* married woman has issue in adultery, if the hus- 
band is not impotent & is within the four seas, the 
issue is not a bastard. — D one <fe Egerton p. Hin- 
ton & Starky (1617), Roll. Abr. 358, pi. 8. 

15. — — .] — ^A., the wife of R., lived 

in London with B. as B.*s mistress & gave birth to a 
child, who was considered by all parties to be the 
child of B. R. also lived in London & met A. from 
time to time, but none of these interviews was 
alleged to have occurred within a considerable 
period of the birth of the child : — Held : access 
would bo presumed & the child was legitimate, for, 
if access could by any possibility have taken place, 
nothing would prevent the child from being con- 
sidered the son of the husband. — S myth v. Cham- 
BERLAYNE (1792), Nicholas, Adult. Bast. 147. 

16. .] — ^Access is such access as 

affords an opportunity of sexual intercourse, & 
where there is evidence of such access between a 
husband & wife, wdthin a period capable of raising 
the legal presumption as to the lepdtimacy of an 
after-born child, the ct. will not direct an issue upon 
evidence showing the continued adulterous inter- 
coume of the wife with another man, & the impro- 
bability of the husband being the father, but will 
declare the legitimacy of the child. — Bitry v. I^hill- 
POT (1834), 2 My. & K. 349 ; 3 L. J. Ch. 119 ; 39 
E. R. 977. 

Annotations: — Refd. Morris v. Davies (1837), 5 Cl. & Fiu. 

163, H. L. ; Hawes v. Draeger (1883), 23 Ch. D. 173. 

17. ^ ,] — Ijj case of a child 

bom in wedlock, if the husband coidd, from cir- 
cumstances of time,^ place, & health, have had 
nuptial intercourse with his wife, the mother of the 
child, & it be not proved that he did not have such 
intercourse, lie must be considered the father of 
her child, even if she were shown to have com- 
mitted adultery with any number of men. 

Sexual intercourse between man & wife must be 
resumed, & nothing except evidence that the 
usband did not have such intercourse at the period 
of conception can bastardise a child bom in wed- 
lock. — G ordon v, Gordon, [1903] P.. 141 ; 72 
L. J. P. 33 ; 89 L. T. 73 ; subsequent proceedinqs, 
[1904] P. 163. 

Annotations : — Refd. Evans v. Evans & Dlyth (1904), 20 

T. L. R. 612 . Mentd. Re Wingfield & Blow, [1904] 2 Ch. 

665, C. A. ; R. ‘r.VMgand, Re Wlgand (1913), 82 L. J. K. B. 

735. 

18. Actual Intercourse.] — If the 


jury are satisfied that intercourse took place be- 
tween husband & wife at such times as in the course 
of nature to account for the birth of the child, such 
child must be taken to be the husband’s own child, 
though during the same period other men may have 
had intercourse with the wife. — W right v. Hold- 
gate (1850), 3 Car. & Kir. 168. 

See^ alsOi Nos. 37, 46 ct seq., post 

19. Termination of marriage — Death of husband 
— ^Period of gestation.] — A child, bom forty weeks 
& nine days after the death of its mother’s husband 
shall be considered legitimate. — A lsop v. Bow- 
TRELL (1619), Oro. Jac. 541 ; 79 E. R. 464. 

Annotations : — Refd. PendreU v. Pendrell (1732), 2 Stra. 

925. Mentd. Altham v. Anglesea (1708), 11 Mod. Rop. 

210 ; St. Andrew & St. Brides (1717), 1 Stra. 51 ; Omy- 

chund V. Barker (1744), 1 Atk. 21. 

20. Divorce — Subsequent conception.] — A 

child begotten after divorce a mensd et thoro shall 
be taken to be a bastard ; otherwise after volun- 
tary separation unlass found that the husband had 
no access. — S t. George’s v. St. Margaret’s, 
WESTMINSTI5R (PARISHES OP) (1706), 1 Salk. 123 ; 
91 E. R. 115. 

Annotations : — Refd. St. Andrew & St. Brides (1717), 1 Stra. 

51 ; Hetherington r. Hetherington (1887), 57 L. T. 533. 

21 . Birth between decrees nisi Sc absolute.] 

— A child born, after a decree for dissolution of 
marriage between the dates of t;he decree nisi & 
decree absolute is primd facie legitimate ; & where 
the paternity of the child is denied by the father, 
the burden of proving illegitimacy rests on the 
father. — E vans Evans & Blyth, [1904] P. 274, 
378 ; 73 L. J. P. 87, 114; 91 L. T. 350, 600; 20 

T. L. R. 516, 612. 

22. Judicial separation — Separation order — Pre- 
sumption of non-access.] — ^After an order autho- 
rising the wife to refuse to cohabit with her husband 
under Matrimonial ("Causes Act, 1878 (c. 19), s. 4 
{seCt now, Suimnary Jurisdiction (Married Women) 
Act, 1895 (c. 39), s. 5), the ordinary presumptions 
as to access & legitimacy are reversed. The pre- 
sumption as te non-access applies from the date of 
the order as in the case of a ]udicial separation, & 
any child of the wife born more than nine months 
after the parties have separated will, in the absence 
of evidence to the contrary, be presumed to be 
illegitimate. — Hetherington v, Hetherington 
(1887), 12 P. D. 112 ; 56 L. J. P. 78 ; 57 L. T. 533 ; 
51 J. P. 294 ; 36 W. R. 12. 

Anwitation: — Mentd. Manders r. Mandere, [1897] 1 Q. B. 

474. 

23. Divorce lor Impotence — Issue of second 
marriage.] — If a man divorced by reason of per- 
petual impotency in himself marries again, the 
issue of the second marriage is legitimate. — 
Bury’s Case (1598), 5 Co. Rep. 98 b ; 77 E. R. 207. 

Annotations : — Mentd. Kenn’s Case (1607), 7 Co. Rep. 42 B. ; 

Harris v. Austin (1615), 3 Bulst. 36 ; Frampton r. Stephens 

(1882), 21 Ch. D. 164; Napier tJ. Napier, [1915] P. 184, 

C. A. 


Sect. 3.— HOW THE PRESUMPTION MAY BE 

REBUTTED. 

24. Conclusive eviden'ce required.] — The evidence 
to prove the illegitimacy of the child of a married 


20 i. Termination of marriage — Di- 
vorce.} — A. ’s wife mlsoonducted herself Sc 
was divorced, but was delivered of a 
female child before the decree : — Held : 
the legitimacy of the child bom fdante 
mairimonio must be presumed. — Rour- 
LBDOE V, Cabbutbers (1816), 4 Dow, 
392.— SCOT. 

PART I. SECT. 8. 

24 L Conclusive evidence required .] — 
When it is proved that two persons have 
lived together for many years as hus- 


band Sc wife, & their child has always 
been recc^rnised as legitimate, the pre- 
sumption of law is that they were law- 
fully married. The presumption can be 
repelled only by conclusive evidence Sc 
is not displaced merely because the direct 
evidence of marriage which took place 
many years ago is not satisfactory. — 
Bepik Behary Das Baibaui v, Atul 
Krishna Das BAtRAUi (1911), 17 

C. W. N. 494.— mo. 

24 ii. .1 — ^The legal presumption 

contained in the maxim ** pater eat quem 


nuptia demonstraiU.** may be redargued 
by such evidence as will convlnoe a 
reasonable mind, though short of the 
proof of physicai impossiblUty of con- 
nection between the mother of the child 
Sc her husband. — Mac?kat v. Maokay 
(1855), 17 Dunl. ((jt. of Seas.) 494 ; sub 
nom. Alexander Sc Webster e. Maokat 
(OR Wilson) (1855), 27 So. Jur. 206.—* 
SCOT. 

24 iii. ^.1 — ^In the case of a wife 

separated from her husband the above 
presumption may be overcome by direct 
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woman must not only be such as to raise in the mind 
of the judge strong doubts, but must be such as to 
produce judicial conviction that the husband was 
not the father of the child. — ^Atchley v, Sprigg 
(1864), 33 L. J. Ch. 346 ; 10 L. T. 10 ; 10 Jur. 
N.S. 144; 12W.B.364. 

Annotation : — Mentd. Tho Aylesford Peera^o (1885), 11 App. 

Cas. 1, H. L. 

25. .] — The evidence required to rebut the 

presumption in favour of the legitimacy of a child 
Dom in wedlock must be clear & conclusive & not 
resting merely on a balance of probabilities. — Bos- 
viLE V. A.-G. (1887), 12 P. D. 177 ; 66 L. J. P. 97 ; 67 
L. T. 88 ; 36 W. B. 79 ; 3 T. L. B. 429, 726, D. 0. 

Annotations: — Apld. Bumaby v. BailUe (1889), 42 Ch. D. 

282 ; Evans Evans & Hl^h (1904), 20 T. L. R. 612. 

26. ^ Relevant circumstances. l-;-A child bom 

of a married woman is, in the first instance, pre- 
sumed to be legitimate. The presumption thus 
established by law is not to be rebutted by circum- 
stances which only create doubt & suspicion, but 
it may be wholly removed by showing that the 
husband was (1) incompetent, (2) entirely absent, 
so as t/O have no intercourse or communication of 
any kind with tiie mother, (3) entirely absent at 
the period .during which the child must, in the 
course of nature, have been begotten, (4) only 
present in such circumstances as afford clear & 
satisfactory proof that there was no sexual inter- 
course. Such evidence as this puts an end t/O the 
question & establishes the illegitimacy of the child 
of a married w'oman. It is, however, very difficult 
to conclude against the legitimacy in cases where 
there is no disability & where some society or com- 
munication is continued between husband & wdfe 
during the time in question so as to have afforded 
opportunities of sexual intercourse, & in cases 
where such opportunities have occurred, & in 
which any one of two or more men may have been 
the father, whatever probabilities may exist, no 
evidence can be admitted to show that any man, 
other than the husband, may have been, or pro- 
bably w^as, the father of the wife’s child. Through- 
out the investigation the presumption in favour of 
the legitimacy is to have it/S weight & influence, & 
the evidence against it ought to be strong, distinct, 
satisfactory, & conclusive. — Hargrave v. Har- 
grave (1846), 9 Beav. 652 ; 8 L. T, O. S. 133 ; 10 
Jut. 957 ; 50 K. B. 457. 

Annotation : — Refd. Sinclair v. Sinclair (1853), 2 W. R. 69. 

27. Impotence.] — If the husband was castrated, 
80 that it is clear that ho could by no possibility 
be^et issue, & the wife had issue several years later, 
this will be a bastard though born during the mar- 
riage, because it is apparent that he cannot be 
legitimate. — Done & Egerton v. Hinton & 
Starky (1617), Boll. Abr. 358, pi. 8. 

28. Evidence of wife’s character.] — When 

physical incapacity is satisfactorily made out ac- 


cording to the opinions of the medical witnesses, 
evidence of the adultery of the wife is still an im- 
portant ingredient in determining the legitimacy of 
the child, because if the wife were of irreproachable 
character, it would go far to modify the pinion as 
to the husband’s incapacity. — L egge v, Edmonds 
(1865), 26 L. J. Ch. 126 ; 26 L. T. O. S. 117 ; 20 
J. P. 19 ; 4 W. B. 71. 

Annotations: — Mentd. Metters v. Brown (1863), 1 H. &; O. 

686 ; Ulvorstone U^on Grdns. t?. Park (1889), 53 J. P. 629, 

See, also. No. 23, ante, 

29. Absence beyond seas — ^At time of conception.] 

— If a man has been beyond the seas for so long a 
time before the birth of issue born in his absence 
that the issue could not be his, the issue is a bsw- 
tard. — Done & Egerton v, Hinton &; Starky 
(1617), Boll. Abr. 358, pi. 8. 

30. S. P. — R. V . Al»ertson (1098), 2 Salk. 483 ; 
1 Ld. Raym. 395 ; 91 E. R. 416 ; snh nom. B. v, 
Alverston, Garth. 469 ; Holt, K. B. 508. 

Annotation : — Refd. R. v. LiilTe (1807), 8 East, 193, 

31. -.] — If a husband be beyond the 
seas during the wjfiole time of his wife’s going with 
child, the child is a bastard. — R. v. Murrey 
(1704), 1 Salk. 122 ; 91 E. R. 115. 

Annotations : — Refd. R. v. Roading (1734), Lee temp. Hard. 

79 ; R. V. Lnffo (1807), 8 East, 193. 

32. . ] — If the husband is found to have 

gone beyond the seas above two years before tho 
birth of a child by his wife, she remaining at home, 
the conclusion is irresistible that such child is a 
bastard. — R. v, Maidstone (Inhabitants) (1810), 
12 East, 550 ; 104 E. R. 215. 

See, also, No. 54, post, 

33. Non-access — Evidence allowed — Although 
husband within four seas.] — Pltf.’s father & mother 
were married, & cohabited for some months ; they 
then parted, she staying in London, & he going into 
Staffordshire, & at the end of three years pltf. was 
born. There being some doubt upon the evidence, 
whether the husband had not been in Ix)ndon with- 
in the last year, an issue was sent to be tried whether 
pltf, was the heir-at-law. Pltf. rested at fimt upon 
the presumption of law in favour of legitimacy, 
which was encountered by strong evidence of no 
access : — Held : the old doctrine of being within 
the four seas was not to take place, but the jury 
were at liberty to consider the point of access, 
which they did, &• found against pltf. — Pendkell 
V . Pendrell (1732), 2 Stra. 925 ; 93 E. R. 945. 

Annotations: — Folld. R. v. Bedall (1737), 2 Stra. 1076. 

Refd. R. V. Roacling (1734), Loo temp. Hard. 79 ; Sidney v, 

Sidney (1734), 3 P. WniB. 269 ; Goodright r. Moss (1777), 

2 Cowp. 591 ; Smyth v, C'hanihorlayne (1792), Nicolas, 

Adult. Bast. 147 ; MorrlstJ. Davies (1837), 5 Cl. & Fin. 163, 

H. L. 

34 . Voluntary separation.] — What has 

been asserted of a child begotten & born during the 
time of the voluntary separation of husband & wife, 


or drciunstantial ovidonce. — M ont- 
gomery V. Montgomery (1881), 8 R. 
(Ct. of Sees.) 403.— SCOT. 

24 iv. .1 — The above presumption 

Is only rebuttable upon clear & satisfac- 
tory evidence of circumstances leading 
a reasonable & discreet mind to a con- 
trary conclusion. The rule is not lightly 
to be repelled, nor is It to be departed 
from on a mere balance of probability. — 
FXTZGBRAbD V, Green (1911), E. D. L. 
488.-HB. AF. 

24 V. .1 — Nature of evidence 

necessary to displace presumption of 
legitimacy of a child bom In wedlock 
discussed. — Carthy t>, CtooK (1914), 
S. A L. R. 1.— AUS. 

24 Yi. .] — Ciroumstanbes not sufft- 

eient to give rise to the question as to 
what length of interval between oonneo- 


tion & the birth of a child is suincient to 
exclude tho presumption of paternity. — 
Grabsie 1 ). CAirPKR (1829), 8 Sh. (Ct. of 
Sess.) 269. — SCOT. 

24 vii. Burden of proof, ^ — The 

onus of proving non -paternity is upon the 
husband. Pltf. in an action in dis- 
avowal of paternity, must prove that 
the child was bom viable, & file the cer- 
tificate of birth which he seeks to have 
rectified. — Hickey v, Bepard (1911), 
17 R. L. 339.— CAN. 

24vUi. .1— Pltfs. in a suit 

to eject deft, from land of which he was in 
actual possession had to prove their heir- 
ship, which depended upon the illegiti- 
macy of deft., held boimd to give suffi- 
cient general evidence in support of 
their case, to throw upon deft, the onus 
of proving his Ic^timacy. — ^Mahomed 
Qocb Au Khan v. Ashruffoonissa 


(1863), 2 W. R. 13 ; 9 Moo. Ind. App. 
492, P. C.— IND. 

24 ix. .1 — In interest cases, 

when legitimacy is disputed, the onus of 
proof lies on the party alleging legiti- 
macy. — Corcoran v, Duggan (1864), 9 
Ir. Jur. 18, — IR. 

24 X. .) — In a suit by children 

to enforce payment of their portions, 
pRf.^s legitimacy was questioned by the 
next tenant for life : — Held : a marriage 
de fado having been once established 
the party impcaching the marriage must 
then show that it was illegal or void.— • 
PIKR8 V, Tuite (1838), 1 Dr. & Wal. 279. 
—IB. 

27 i. Impotence.] — A child oonoeived 
during marriage is legitimate Sc is held 
to be the child of the husband, except 
when the latter proves that cohabita- 
tion was physically impossible. — H ickkt 
r. Bedard (1911). 17 R. L. 389.— CAN, 



362 


Bastabdy. 


Sect 3. — Hoio the preaumpiion may he rebutted,] 

viz., that no evidence shall be admitted to prove 
the illegitimacy of such child, is now held to be 
otherwise. For if a jury find the husband had no 
access, such child will be a bastard (IjORd Talbot, 
C,).-— Sidney v. Sidney (1734), 3 P. Wms. 269 ; 24 
E. R. 1060. 

AnnoUtiions : — Mentd. Wheeler v. Trotter (1737), 3 Swan. 
174. n. ; Watkyne v. Watkyne (1740), 2 Aik. 96 ; Clarke u. 
Perian (1741), 2 Atk. 333 ; Logrard v. Johneon (1797), 3 
Ves. 3fi2 ; Seaffrave v. SoaKrave (1807), 13 Ves. 439 ; .fee 
r. Thurlow (1824), 2 B. & C. 547 ; Dimcan v. Campbell 
0842), 12 Sim. 616 ; Evans v. Carrin^rton (1860), 2 l)o G. 
F. & J. 481 ; Foaron v. Aylesford (1884), 14 Q. 13. I). 792, 
0 -'’. . 

35 . At material time.] — The presumption 

of the legitimacy of a child bom in lawful wedlock, 
the husband not being separated from his wife by a 
sentence of divorce, can only be legally resisted by 
evidence of such facUs or circumstances as are suffi- 
cient to prove, to the satisfaction of those who are 
to decide the question, that no sexual intercourse 
did take place between husband & wife at any time 
when, by such intercourse, the husband could, by 
the laws of nature, be the father of such child. 
Where the legitimacy of a child, in such a case, is 
disputed, on the ground that the husband was not 
the father of such child, the que.stion to be left to 
the jury is, whether the husband was the father of 
such child, & the evidence to prove that he was not 
the father must' be of such facts & circumstances 
as are sufficient to prove, to the satisfaction of a 
jury, that no sexual intercourse took place between 
husband & wife at any time when, by such inter- 
course, the husband could, by the laws of nature, 
be the father of such child. — Banbury Peerage 
Case (1811), 1 Sim. & St. 153 ; 57 E. R. 62. 

AnnoUUionn : — Apld. Hoad v. Hoad (1823), 1 Sim. & St. 150 ; 
Morris v. Davies (1837), 5 Cl. & Fiu. 163, H. L. ; Lof«?e v. 
Edmonds (1855), 25 L. J. Ch, 1 25 ; Plowos r. Bosscy (1862), 
2 Drew. & 8m. 145 ; Atchloy v. Sprig-g (1864), 33 L. .1. Ch. 
345 J Hawes v. Draogor (1883), 23 Ch. D. 173. Refd. 
lie Yearwood’s Triiats (1877), 5 Ch. D. 545 ; lie Perioii, 
Pearson v. A.-G. (1885), 53 L. T. 707 ; lie Westhead’s 
Settlmt. Trusts (1885), 1 T. L. R. 651, C. A. ; Bosvile v. 
A.-G. (1887), 57 L. T. 88 ; Burnaby v. Balllie (1889), 42 
Ch. I). 282 ; Gordon v. Gordon, [1903] P. 141. Mentd. 
R. V. MUHh (1844), 8 Jur. 717 ; 8lnclair v. Sinclair (1853), 
2 W. R. 69. 

See, also. Nos. 5, 11, ante. 

36. — Proof of date of birth.]- -Where a 

husband has proved non-access, an entry or coi)y 
of an entry in a register of births, deaths, and 
marriages, of the birth of a child between the 
material dates is primtl facie evidence of the date, 
as well as the fact of the birth. — Brierley v. 
Brierley tfe W^ILLT.AMS, 11918] P. 257 ; 87 L. J. P. 
1.53 ; 119 L. T. 343 ; 34 T. L. R. 4.58 ; 62 Sol. Jo. 
764. 

Annotation .'“Refd. Bird v. Keep, [1918] 2 K. B. 692, C. A. 
aS'cc, further. Evidence. 

37. Wife living In adultery.] — The 

illegitimacy of a child horn of a married woman is 
established beyond all dispute by evidence of her 
living in adultery at the time when the child was 
begotten, & of the husband then rasiding in another 
part of the kingdom so as to make access impossible. 


— Saye & Sele Barony (1848), 1 H. L. Cas. 307 ; 
9 E. R. 867, H. L. 

Annotation; — Refd. Hawes v. Draoger (1883), 52 L. J. Oh, 
449. 

See, also, Nos. 14 ei seq., ante, 46 et seq., post. 

38, Not within period of gestation.] — 

Where deft, was bom eleven days after the extreme 
limit of the period of gestation, & the husband had 
not had access to the wife for one month before his 
death, which strengthened the presumption against 
deft. : — Held : pltf. should recover possession of 
the husband’s land as his brother & heir, & not 
deft. — Radwell’s Case (1290), 1 Roll. Abr. 366, 
pi. 3 ; 1 Co. Litt. 1236. 

39. .]~When a wife marries a 

second husband, & it is found the first had no 
access to her for seventeen years, the children of 
the second marriage are bastards. — S t. Andrews 
(Parish) v. St. Brides’ (Parish) (1717), 1 Stra. 51 ; 
Sess. Gas. K. B. 35 ; 93 E. R. 378. 

40 ^ till after conception.] — Non- 

access of the husband need not be proved during the 
whole of the period of the wife’s pregnancy. It is 
sufficient if the circumstances of the case show a 
natural impossibility that the husband could be the 
father, as where he had access only a fortnight before 
the birth. — R. v. Lupfe (1807), 8 East, 193 ; 103 
E. R. 316. 

Annotations : — Refd. Morrlfl v. Davies (1837), 5 Cl. & Fin. 163, 
H. L. ; Turnock v. Turnook & Turnock (1867 ), 36 L. .T. P. & 
M. 85 ; Ke Parson's Trust (1868), 18 1 j. T. 704. Mentd. 
H. V. Kca (1809), 11 East, 132 ; R. v. Hartington -Upper- 
Quarter (1816), 4 M. & S. 559 ; Head v. Head (1823), 1 Sim. 
& St. 150 ; R. V. Spurton (1836), 2 Har. & W. 209 ; R. v. 
King’s Lynn Recorder (1846), 3 Dow. & L. 725 ; R. v. 
Shipperbottom (1847), 11 Jur. 520 ; Ormerod r. (3iadwick 
(1847), 16 M. & W. 367 ; H. v, Collingwood (1848), 12 Jur. 
750 ; R. V. Grafton (1848), 12 ,)ur. 539 ; Ex j). Grimes 
(1853), 22 L. J. M. C. 153 ; R. v. Pilkingioii (1853), 17 Jur. 
554 ; Logge v, Edmonds (1855), 25 L. .1. Ch. 125 ; Exp. 
Baker (1857), 7 E. & B. 697 ; R. v. Baker (1857). 22 J. P. 
53; Yates v. Chippendale (1862), 11 C. B. N. B. 512; 
H. V, Suffolk JJ. (1884), 12 ,T. P. 426 ; Jones v. Davies, 
[1901] 1 K. B. 118 ; Webb v. Murrel (1904), 68 J. P. 104. 

41. 1 husband after a long 

absence did not rejoin his wife till Nov. 24, 1849, 
Nevertheless, she bore a full-grown child on May 18, 
1850 : — Held : he could not have been the father, & 
bill p^sed, with a clause bastardising the child. 

Strict proof of non-access is required in such 
cases. — U eathcote’s Divorce Bill (1851), 1 
Macq. 277, H. L. 

42. Doubtful period of gestation — 

Conduct of wife.] — A child had been bom two 
hundred & seventy-six days after the last oppor- 
tunity of int/ercouree between husband & wife, & 
there was evidence in the wife’s conduct tending 
to show that she regarded the child as the offspring 
of her paramour ; — Held : it was for the jury to say 
whether, on the whole of the evidence given on 
behalf of those who asserted illegitimacy, the con- 
viction had been brought home to their minds that 
the husband was not the father of the child, & the 
verdict of the jury, that the child was illegitimate, 
was not against evidence. — Bosvile v. A.-G. (1887), 
12 P. D. 177 ; 66 L. J. P. 97 ; 67 L. T. 88 ; 36 W. R. 
79 ; 3 T. L. R. 429, 726, D. C. 

Annotations: — Refd. Burnaby v. Baillie (1889), 42 Ch. D. 
282 ; Evans v. Evans dc Blyth (1904), 20 T. L. R. 612. 

43 . ,] — A husband left his 

wife on Dec. 20, 1915, & had not had intercourse 


35 i. Non-ojceess — At maierial time — 
Illness of husband .} — A wife camo to her 
huHband’s house a few days before he 
died, & remained there up to the time 
of his death. A child, alleged to bo that 
of her husband, was bom within the 
time necessary to gdve rise to the pre- 
sunmtion under Evldonoo Act (I. of 
1872), B. 112. The husband was. during 
the period within which the child must 
have been begotten, suffering from a 
serious illness whioh terminated fatcdly 


shortly afterwards ; — Held : the pro- 
sumption 08 to the paternity of the ciiild 
given must prevail. — Narkniia Nath 
PAHARI V. KaM GOBtXD Pahari (1901), 
I. L. R. 29 Calc. Ill ; 6 O. W. N. 146 ; 
L. R. 29 I. A. 17.— IND. 

42 i. Douhifulperiodofoesta- 

timkr—Conduct of taf/c.]— -Where a child, 
bom some three hundmd and sixty-ffve 
days after the last period at which he 
could have been begotten by the husband 
of his mother, waa set up as legitimate 


Held : although such a period of gesta- 
tion was perhaps not absolutely beyond 
the bounds of possibility, yet. there being 
evidence that the mother had been mar- 
ried to her husband for ton years ^thout 
having had any children by him, & also 
evidence which pointed strongly to the 
conclusion of immorality on the part of 
the mother, the only reasonable flndlty 
was against the legitimacy of the chlld^ 
— TikamStkoho. DhanKunwar(190S) 
1. L. R. 24 AU. 445.— IND. 
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with her since that date. She gave birth to a child 
on Oct. 22, 1916, throe hundred & seven days after- 
wards. There was no evidence of the wife’s adul- 
tery ; — Held : on the particular facts of the case the 
wife had not committed adultery. — ^Bowden v. 
Bowden (1917), 62 Sol. Jo. 105. 

44. Possibility of access — Circumstances dis- 
proving access.] — Held : independent evidence 
showing that, on the only occasion when the hus- 
band visited the place where his wife was residing, 
he was engaged in collecting evidence with a view 
to a divorce, would be sufficient to raise a presump- 
tion of non-access. — Jte Ridp:out’s Trusts (1870), 

L. R. 10 Eq. 41 ; auh nom. Re R ’s Trusts, 

39 L. J. Ch. 192. 

Annoiaiions : — Montd. lie Yearwood’s Trusts (1877), 5 Ch. D. 

545 ; Nottingham Crdns. v. Toinkinaon (1879), 4 C. P. D. 

343 ; Burnaby v. Baillio (1889), 42 Ch. 1). 282. 

45 . Detention as lunatic not sufficient.] 

— The child of a married woman must bo presumed 
to be the child of the husband, unless it is proved 
beyond all reasonable or serious doubt that no 
sexual intercourse could have taken place at the 
time within which the liusband could bo the father. 
The onus prohandi lies entirely on the part of those 
who wish to show the illegitimacy. 

Where the hu.sband was confined in a lunatic 
asylum, not on account of general imbecility, but on 
account of certain delusions, the wife being resident 
twenty-five miles olT, & there being a special inter- 
diction on their being left alone when she visited 
him, yet, as there was evidence that there was a 
possibility of intercourse : — Held : a child born of 
the wife was legitimate. — Plowes v, Bossey 
(1862), 2 Drew. Sm 145; 31 U J. Ch. 681 ; 7 
L. T. 306 ; 26 J. P. 325 : 8 Jur. N. S. 352 ; 10 
W. R. 332 ; 62 E. R, 576. 

Anruttniions : — Retd. lie Ycarwood’s Trusts (1877), 5 Ch. D. 

545. Mentd. Atohlcy r. Sprigg (18G4), 3 New Uep. 360. 

46 . Separation — Wife living in adultery.] — 

If a husband have access, & others at the same 
period have a criminal intimacy with his wife, & she 
have a child, such child is legitimate ; but if hus- 
band & wife be living separately, & the wife is 
notoriously living in adulUTV, a child bom in such 
circumstances would be illegitimate, although the 
husband had an opportunity of access. — Cope v. 
Cope (1833), 5 C. & P. 604 ; *1 Mood. & R. 269. 

Amnotatiom : — Consd. "R. v. Matisfleld (1841), 1 Gal. & Dav, 7. 

Befd. Gordon v. Gordon & Granville Gordon, (1903) 1*. iD. 

Mentd. He Turner, Glonister v. Harding (1885), 29 Ch. D. 

985. 

47. -.] — A. was summoned before 
justices, for wilfully refusing to maint/ain his child. 
He & his wife had lived separate for about three 


years before the birth of the child in question, 
though in the same town ; she led a disreputable 
& profligate life, & he always avoided her, So she 
had been seen as a prostitute in company with 
several men, So the child was bom in a gaol : — 
Held : the legal presumption that the husband was 
the father of the child was rebutted by the above 
evidence. — S ibbet v. Ainsley (1860), 3 L. T. 583 ; 
24 J. P. 823. 

48. -,] — A husband So wife lived 

together without having a child for nine years So 
then separated. A child was bom ten years after 
the separation, while the wife was in the habit of 
committing adull^ery with another man, who treated 
the child as his own ; — Held : notwithstanding the 
possibility of access by the husband, the child was 
illegitimate. — Atchley r. Spuigg (1864), 3 New 
Rep. 360 ; 33 L. J. Ch. 345 ; 10 L. T. 16 ; 10 Jur. 
N. 8. 144 ; 12 W. R. 364. 

A nrwtat ion : — Mentd. The Aylosf ord Peerage (1885), 11 
App. Caa. 1, H. L. 

See^ also, Nos. 14 cf aeq., 37, ante. 

49. Conduct of wife — ^Adoptlon of child by para* 
mour — Concealment of birth from husband.] — The 

presumption of law in favour of the legitimacy of a 
child begotten So born of the wife during separation, 
may be rebutted not only by evidence to show that 
the husband had not sexual intercourse with lieT, 
but also evidence of their conduct, as that the wife 
was living in adultery, that she concealed the birth 
of the child from the husband, So declared to him 
that she never had such child, that Uie husband 
disclaimed all knowledge of the child, So acted up 
to liis death as if no such child was in existence, 
also, that the wife’s paramour aided in concealing 
tile child, reared So educated it as his own, So loft it 
all his property by his will. — M orris v, Davies 
( 1837), 5 Cl. & Ein. 163 ; 1 Jur. 911 ; 7 E. R. 365, 
11 . L. 

A nnotations .— Apld. Piers v. Piers (1849), 2 H. L. Cas. 331, 
H. J.. ; Leggo V. Edmonds (1855). 25 L. J. Ch. 125. Ooiud. 
Gurney v. Gurnt^’ (18(>3). 32 L, .T. Cli. 456. Apld. Hawes 
r. Draeger(1883),23Ch. 1). 173 ; Bosvilor. A.-G. (1887), 12 
P. 1). 177 ; Burnaby r. Baillio (1889), 42 Ch. I>. 282. Befd. 
H. V. Manslleld (1841), 1 Q. B. 444; Saye & Selo Barony 
(1848), 1 H. L. ('as. 507, H. L. ; Plowes v. Bossey (1862), 
2 Drew. A 8iu. 145 ; Atchley v. Sprigg (1864), 33 L. J. Oh. 
345 ; Tie Yearw^ood's Trusts (1877), 5 Ch. 1). 545 ; Sastry 
Velaider Aronegary t\ Sombecutty Vaigalie (1881), 6 App. 
Cas. 304, P. C. ; The Aylesford Peerage (1885), 11 App. 
Cas. 1, H. h. ; /fe Walker, lie Jackson (1885), 63 L. T. 660 ; 
Gordon Gordon & Granville Gordon (1903), 72 L. J. P. 
33; Evans r. Evans & BlyUi (1904), 20 T. L. H. 612. 
Mentd. Woodmason v. Doyne (1843), 1 0 Cl. & Fin. 1, H. L. ; 
Stewart r, Forbes (1849), 1 Mae. & G. 1,36 ; PJsani r. A.*0. 
for Gibraltar (1874), L. It. 5 P. (3.516. 1*. C. ; , Shepherd. 

George v. Thyer, [19041 1 (3i. 45() ; Lloyd v, Powell 
Duffryn Steam Coal Co., 11914J A. C. 723, H. L. 


44 i. PosHibilHu of access — Circum- 
stances disproving access.] — Tliroo weeks 
after their marriage a hnshand & wife 
separated, though they continued to live 
In the same town. Five years after the 
separation the wife bore a child. The 
husband died nineteen years later. The 
Imsband hod repudiated paternity, & 
his wife, though in very poor circum- 
stances, had taken no steps to compel 
him to support it ; & she had submitted 
to a charge made against her by the kirk- 
Bosslon of her church of having given 
birth to an illegitimate child : — Held : 
the inference to be drawn was strong 
enough to displace the presumption In 
favour of legitimacy, even though there 
was some vague evidenoe of the spouses 
having mot on several occasions during 
the two years preceding the child's birth. 
— COLQtJHOUN V. COLQUHOUN (1891), 28 
Sc. L. R. 689.— SCOT, 

46 i. Separation.] — In an action 

of filiation &; aliment at the instance of a 
married woman : — Held : the presump- 
tion, ** jHder est quern nuptim demon- 
etrat ** had been redargued by evidenoe 
that de facto there had not been connec- 


tion between pursuer & her husband, 
although, at the time of the conception 
of the child they were living within four- 
teen miles of one another. — Patkiwo.v 
OK Brodik V, Dyck (1872), 11 Moeph. 
((I3t. of Sees.) 142; 45 Sc. Jur, 92. — 
SCOT, 

46 ii. -.1 — Circumstances in 

which it was held that the above pre- 
smuption was rebutted, although the 
husband & >vifc at the time of the child's 
conception resided in the same village. — 
Stubuman V. Steedman (1887), 14 R. 
(Ct. of Sess.) 1066 ; 24 Sc. L. R. 764.— 
SCOT. 

46 iii. .] — A. was separated 

from her husband B. in 1848. Two chil- 
dren were bom in Ireland in 1861 & 1852. 
A. was living in Ireland from 1850 to 
1852, & B. in Scotland. A. never In- 
formed B. of the birth of the children & 
made no claim for aliment until 1873. 
There was nothing inoonslstent with the 
possibility that A. & B. hod met about 
the time of oonoeption 8o nothing to sug- 
gest that they had mot: — Hda.* the 
above presumption had been overcome. 


— Huxter, etc. (Tulloh's Trustees) 
r. C30LEH (1895) 32 Sc. L. R. 483; 3 
S. L. T. 17.— SCOT. 

45 W'li/c living in adul- 

tery.] — A. & B. did not live tog;other as 
man & wife after Mar., 1895. A. resided 
near the town of E. in Scotland until 
Apr. 13, 1898, when he left for India, Sc 
did not n^tum tilt Nov., 1900. In 1896 B. 
(jame to live In the town of K., & was 
living there when A. left in Apr., 1898. 
In Doc., 1898, B. gave birth to a girl, in 
Ireland, & registered A. as the father of 
the girl, but she did not Infomi him of 
the birth of the child. In 1900 A. ob- 
tained a divorce from B. on the groimd 
of her adultery. Semble : the evidenoe 
did not rebut the presumption of 
paternity. — Yool v. Ewino, [1904] 1 
I. R. 434.— IR. 

49 i. Conduct of wife — Concealment of 
birth from husband.] — A child oonooivea 
diu*ing marriage is legitimate 8c is held to 
be the oliild of the husband, except when, 
the wife being guilty of adultery, the 
birth of the child was concealed from 
the husband 8c oobabitation was morall j 
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Sect 8 . — Hovo the presumption may he rebutted. 

Sect, 4,] 

50 . Separation from husband.] — Hus- 

band & wife separated by mutual consent, & the 
wife resided in Calcutta, & the husband at Dacca, 
about one hundred & forty miles distant. Several 
years after the separation the wife gave birth to a 
child, who never took the husband’s name, but was 
baptised under the name of his reputed father, by 
whom he was acknowledged & brought up. There 
was evidence that the husband had not been to 
Calcutta for some years previous to the birth of the 
child : — Held : the child was illegitimate. — Sin- 
clair V. Sinclair (1853), 2 W. R. 69. 

51 . In July, 1867, Mr. & Mrs. 

W. were married. They had two children, one born 
In 1868, one in 1870. In 1878 Mrs. W. left her 
home until the death of W. in Oct., 1882, lived 
with G. In July, 1876, Mrs. W. gave birth to a 
child, who was registered on the information of G. 
as Mabel G., the daughter of himself & Lucy G., 
formerly H . The child was never seen by W. & was 
maintained & educated by Mrs. W. & G. The 
evidence showed that Mr. & Mrs. W. had met on 
only two occasions after 1870 & these meetings 
were relied on as showing the possibility of access : 
— Held : on the evidence the presumption of 
legitimacy was rebutted & the child must be 
declared illegitimate. — lie Westhead’s Settle- 
ment Trusts (1885), 1 T. L. R. 651, C. A. 

SeCf also. No. 34, ante, 

52. Child taking name of paramour — Deser- 
tion by husband.] — The child of a married woman 
may be proved a bastard by other evidence than 
that of the husband’s non-access, as for instance 
where the child had taken from its birth the name of 
the person with whom the mother, the husband 
having deserted her, was living at the time, & that 
name had been retained by the child & his descen- 
dants, — Goodright d, Tompson v, Saul (1791), 4 
Term Rep. 356 ; 100 E. R. 1062. 

Annotations : — Apprvd. Morris v. Davies (1837), 5 Cl. & Eln. 

163, H. 1j. ; Hawes v. Draog'cr(1883), 23 Ch. 1). 173. Refd. 

Sm^h V. Chainberlayne (1792), Nicolas, Adult Hast. 147 : 

R. V, LulTe (1807), 8 East, 193. 

53 . Baptism as child of paramour — Family 

reputation.] — Although the illegitimacy of a child 
which must have been begotten after a separation 
between husband & wife is not sulliciently proved 
by the mere fact that the wife has been living in 
adulterous inU^rcourse with another man, when this 
fact is supplemented by corroborative evidence of 
feunily reputation that the child was the offsi)ring 
of the adulterous union, & the social position of the 
parties is such as to render access on the part of the 


husband extremely improbable, although there is no 
precise evidence that the husband lived at a dis- 
tance, the presumption of legitimacy is sujQSciently 
rebutted. 

A husband & wife had separated, & the wife went 
to live with pother man, who was in a respectable 
position in life. A child was bom during the life- 
time of the husband, & the only evidence as to his 
place of residence at the time was that he died a 
year or two later at a place not far from the wife’s 
residence. The child was baptised as the child of 
the wife & the man with whom she was then living, 
& there was strong evidence of reputation in the 
family that the child was the child of the adulterous 
connection : — Held : this evidence was sufficient 
to rebut the presumption of legitimacy. — Hawes v, 
Draeoer (1883), 23 Ch. D. 173 ; 52 L. J. Oh. 449 ; 
48 L. T. 518 ; 31 W. R. 576. 


Sect. 4.— WHAT EVIDENCE IS ADMISSIBLE TO 
REBUT THE PRESUMPTION. 

54. General nature of evidence.] — The physical 
fact of impotency, or of non-access, or of non- 
generating access, as the case may be, may always 
be lawfully proved by means of such legal evidence 
as is strictly admissible in every other case in 
which it is necessary, by the law of England, that a 
physical fact be proved. — Banbury Peerage Case 
(1811), 1 Sim. & St. 153 ; 57 E. R. 02. 

Annotations: — Coiud. Morris v. Davies (1837), 5 Cl. & Fin. 
163, H. L. ; IjCflrpre v. Edmonds (1865), 25 L. J. Ch. 125. 
Refd. Plowes v. Hossey (1 862), 2 Drew. & Sm. 1 46 ; Atchley 
r. SprigK (1864), 33 L. ,1. (7h. 345 ; Hawes r. Draegor (1883), 
23 Ch. D. 173 ; lie l*erton, I^earson v. A.-Q. (1885), 53 
L. T. 707 ; lie VVesthead’s Settlmfc. Trusts (1885), 1 T. L. B. 
651, C. A. ; Hosvile v. A.-G. (1887), 57 h. T. 88, J). C. ; 
Burnaby v. BaUUe (1889), 42 Ch. D. 282 ; Gordon v, 
Gordon, [1903] P. 141. Mentd. Berkeley Peerage Case 
(1811 ), 4 Camp. 401, H. L. ; Head v. Head (1 823), 1 Blm. & St. 
150 ; R. V. All Saints, Southampton (1828), 7 H. & C. 785 ; 
Davies V. Morgan (1831), 1 Cr. & J. 587 ; R. v. MillJs (1844). 
8 .Jur. 717, H. L. ; De Bode's Case (1845), 8 Q. B. 208 ; 
Hoileau v, Kudliii (1848), 12 Jnr. 899 ; Van der Donckt v. 
Thellusson (1849), 8 C. B. 812 ; Sinclair r. Sinclair (1853), 2 
W. It. 69 ; Geo v. Ward (1857), 7 E. & B. 509 ; Gurney t?. 
Gurney (1863), 1 Hem. & M. 413 ; lie Yoarwood’s Trusts 
(1877), 5 Ch. D. 545 ; Lyell i>. Kennedy, Kennedy v. 
Lyell (1889), 14 Aj>p. Cas. 437, H. L. 

55. •] — The authorities do not lay down 

that the evidence in cases of adulterine bastardy 
must be of a different nature to evidence in other 
cases. It must be satisfactory evidence & the onus 
of proof is on the party disputing the legitimacy. — 
Sinclair v. Sinclair U853), 2 W. R. 69. 

56. To prove non-access — Evidence of spouses — 
Not admitted.] — The question being as to the 


Impossible. — Hickey r. Bedard (1911), 
17 R. L. 339.— CAN. 


49 ii. 


Adoption of child by para- 


mour — Concealment of birth from hua- 
band,] — A husband & wife lived apart, 
but within such a distance as rendered 
access not impossible : — Held : the pre- 
sumption of the legitimacy of a child 
born during the separation might be re- 
butted by evidence that the wife had 
been guilty of adultery at a period corre- 
sponoixig to the conception of the child, 
that she concealed the birt.h of the child 


from her husband, registered it as the 
eon of her paramour, & that the para- 
mour acknowledged liability for the 
child's maintenance. — Tennent v, 
Tennent (1890), 17 R. (Ct. of Sees.) 
1205 ; 27 Sc. L. R. 841.— SCOT. 


50 1. Separation from hits- 

band.] — A child bom seven Sl a half 
months after the return home of the 
husband, although the wife left her hus- 
band three months later 8c went to live 
with the adulterer, at whoso house the 
child was bom, must be presumed to be 
legitimate ; but where the child was in- 


troduced by the adulterer to his mother 
as ids child, was baptised by his name, 
lived with him in the same house, on 
majority siicoeeded to his estate, 8c 
represented himself to bo the adulterer’s 
sou, the circumstances load to the irre- 
sistible conclusion that the child was ille- 
gitimate. — F itkoerald V, Green (1911), 
E, D, L. 433,--^, AF. 

f . Early birth — Acknowledged 
iniercourse with another before marriage.] 
— Presumption redargued. — Aitkeist v. 
Mitchell (1806), Hume, 489. — SCOT. 

PART I. SECT. 4. 

54 i. General nature of evidence.] — A 
parent is not permitted to bastardise his 
or her issue. The presumption of legiti- 
macy must be rebutted by other & In- 
dependent testimony. — Whitaxbr v. 
Johnston (1899), 18 N. Z. L. R. 580. — 
N.Z. 

54 ii. Treatises of erperts.] — - 

Under Evldenoe Act (I. of 1872), s. 60, a 
ot. can consider A; act upon the opinions 
of experts contained in treatises as re- 
gards the question whether a particular 


child could or could not have been be- 
gotten just before tlio period of non- 
access. — Howe v. Howe (1913), I. L. R. 
39 Mad. 406.— IND. 

54iil. Public reptUation .] — Public 

reputation as to relationship is not ad- 
mlssiblo as direct proof of li^timacy or 
illegitimacy. — lie Ohmand. Bennett v. 
Booty. [19061 V. L. R. 466; [1907J 
V. L. R. 67.— A US. 

54 iv. Ji^putation d: declaraiions,] 

— In answer to a claim ot heirship to S.» 
a witness, who liad known him as a boy, 
alleged that S. had always been repute 
to be illegitimate, 8c had L>een left by his 
mother on the parish, & that his reputed 
father bore a dJiferent surname. 
Another witness stated that 3. had told 
him that H. was his father, 8c that S. 
said he had seen the place where his 
mother met with her misfortune: — 
Held : suiAoient evidenoe of illegltimaoy. 
— Re Stavkly, A,-a. v, BbunsdxN 
(1893), 24 O. R. 324.— CAN. 

66 1 . To prove non-access Evidence 
of spouses.] — Under Evidenoe Act (I. of 
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paternity of the child of a married woman the evi- 
dence or the latter was admitted to prove her 
criminal conversation with deft., but not to prove 
her husband^s non-access. — R. v. Reading (1734), 
Cunn. 140 ; Sees. Oas. K. B. 206 ; Lee temp. Hard. 
79 ; 94 E. R. 1113. 

AnnoUxtions : — Consd. K. v, Lulfo (1807), 8 East, 193; 

R. V, Kea (1809), 11 East, 132 ; R. v. Sourton (1836), 5 Ad. 
& El. 180. R^d. R. V. Rook (1753), 1 Wile. 340 ; Ckipe v. 
Cope (1833), 1 Mood. & R. 260 ; LearSTO v. Edmonds (1855), 
4 W. R. 71. Mentd. R. v. Cambridgre Union (1861), 1 B. &; 

S. 61. 

57 , ,] — The feme may be ad- 

mitted to prove the fact of adultery with her, but 
not to prove the baron had no access. — K. v. Rook 
(1762), 1 Wils. 340 ; Say. 01 ; 95 E. R. 661. 

Annotation: — Conid. R. v. Lufle (1807), 8 East, 103. 

68. .] — It is a rule founded on 

decency, morality, & policy, that husband &> wife 
shall not be permitted to say after marriage that 
they have had no connection, & that, therefore, 
the offspring is spurious (Lord Mansfield, C.J.). 
— Goodright d. Stevens v. Moss (1777), 2 Cowp. 
691 ; 98 E. R. 1257. 

Annotations : — Consd. .Tohnson v. Lawson (1824), 2 Bing. 86 ; 
Monkton v. A.-G. (1831), 2 Ruhr. & M. 147. Apprvd. 
R. V. Sourton (1836), 5 Ad. & El. 180. Consd. Fox u. 
Maraton & Hordoru ( 1 837 ), 1 Curt. 494 : Leggre v. EdmondH 
(1855), 25 L. J. Ch. 125 ; IiigliH v. Inglis & Allen (1867), 16 
L. T. 775 ; Murray v. Milner (1879), 12 Ch. IJ. 845. Reid. 
Nottingham UrdiiH. v. Tonikinson (1879), 4 C. P. D. 343. 
Mentd. Wliitelocke r. Baker (1807), 13 VeR. 511 ; Berkeley 
Peerage Case (1811), 4 C!aiiip. 401, H. L. ; Haines v. 
Guthrie (1884), 13 Q. B. D. 818, C. A. 

59. ,] — On the trial of an issue 

as to whether A. is the legitimate son of B., neither 
the declarations of B. nor of his wife, the mother of 
A., are receivable to show that A. is illegitimate. — 
Cope v. Cope (1833), 5 C. & P. 604 ; 1 Mood. & R. 
269. 

Annotations: — Reid. R. v. Mansfield (1841), 5 Jur. 505 ; 
Gordon v. Gordon, 11903] P. 141. Hentd. He Turner, 
Glenlster v. Harding (1885). 29 Ch. D. 985. 

60. .] — Neither husband nor 

wife can be asked any questions which directly 
prove non-access, or indirectly but necessarily lead 
to the same conclusion. — R. r. Sourton (Inhabi- 
tants) (1836), 5 Ad. & El. 180 ; 2 Har. & W. 209 ; 
6 Nev. & M. K. B. 675 ; 6 L. J. M. C. 100 ; 111 
E. R. 134. 

Annotations : — CoDSd. Leprge v. Edmonds (1855), 25 L. J. Ch. 
126 ; The Aylesford Peerage (1885), 11 App, Cae. 1, H. L. ; 
Ulverstone Union Grdns. v. Park (1889), 53 J. 1*. 629. 
Reid. Nottingham Grdns. v. Tonikinson (1879), 4 O. P. D. 
343. 

61. .] — On the trial of an issue 

as to the legitimacy of a child born of a married 
woman the evidence of the husband is not admissible 
for the purpose of proving access or for the purpose 


of proving any collateral fact which would tend to 
show he had opportunities of access. Nor in such 
case is evidence of expressions of feeling by the wife 
towards the husband admissible. — Wright v. 
Holdgate (1850), 3 Car. & Kir. 168. 

62. .] — In an action to try the 

legitimacy of the child of a married woman, no 

uestion tending directly or indirectly to prove or 
isprove access on the part of her hasband can be 
asked of either hasband or wife. — H amp v . Robin* 
SON (1867), 16 L. T. 29. 

63 . Though one spouse dead.] — 

A woman cannot give evidence of the non-access of 
her husband to b^tardise her issue, though he be 
dead at the time of her examination as a witness. — 
R. V. Kea (Inhabitants) (1809), 11 East, 132 ; 103 
E. R. 964. 

Annotations : — Consd. Leggo v. Edmonds (1855), 25 L. J. Ch. 

125. Refd. R. V. Sourton (1836), 5 Ad. & El. 180. 

64. Though child born after 

decree nisi.] — ^A husband obtained a decree for dis- 
solution of marriage by reason of his wife’s adultery. 
A child had been born after the date of the decree 
nisit & fourteen months after the termination of the 
wife’s cohabitation with the husband. The ct. re- 
fused to inquire into the question of the legitimacy 
of the child on a petition for variation of the trusts 
of the settlement at the trial, on the ground that 
the evidence had not been directed to this point, &, 
moreover, was that of the father, whose evidence 
was inadmissible to bastardise his wife’s child. — 
Pryor v, Pryor & Shelpord (1887), 12 P. D. 166 ; 
60 L. J. P. 77 ; 67 L. T. 533 ; 35 W. R. 349. 

Annotations: — Consd. EvanH v. Evans & Blirth (1904), 73 

L. J. P. 87. Reid. Douglas v. Douglas & Trovor (1897), 

78 L. T. 88. 

65. To contradict evidence of 

spouses’ admission.] — On a summons for main- 
tenance of children against the father, who denied 
the paternity, his wife having been living apart 
during their birth^ evidence of non-access was given, 
& the father was allowed as a witness to disprove an 
alleged admission by liim of paternity, to which 
another witness testified. But the justices on con- 
sideration struck out the father’s evidence, as they 
said there was sufficient evidence of non-access to 
disprove paternity without the father’s evidence : — 
Held: the evidence of the father was not admis- 
sible to contradict evidence given by other witnesses 
as to the father’s admission of paternity. — U lvbr- 
STONE Union Guardians v. Park (1889), 63 J. P. 
629. 

66. Whether admissible under Evi- 

dence Further Amendment Act, 1869 (c. 68), s. 3.>— 

A petition which sought to establish a claim, on the 
ground that a certain person was illegitimate by 


1872), B8. 118, 120, both the parties to 
prooeedings for divorce are competent 
to give evidence as to non-access & 
illegitimacy of the child. — Howe o. 
Howk (1913), 1. L. R. 38 Mad. 466.— 
IND. 

68 ii. -.] — Although a parent 

cannot bastardise his or her clilld by a 
statement to that ofToct, even though on 
oath, previous statements by either 
parent as to the child's illegitimacy are 
admissible as evidence of conduct. — 
FnzGXKAU> V. Green (1911), E. D. L. 
438.-HB.Ar. 

66 ill. .) — The ct. cannot be 

satisfied as rcttards proof of non -pater- 
nity with confessionB or declarations of 
the husband or wife, — Hickey v, 
Bedard (1911), 17 R. L. 339.— CAN. 

66 iv. — .] — On questions of 

legitimacy, declarations of the parent 
after the birth of the child can have little 



Deciaration in birth 

certificate ,] — In a petition by a husband 
for divorce, where the parties had lived 
separate but had continued to reside in 
the same town for elghteou months, & 
up to within five months of the time 
when reap, gave birth to a child else- 
where, a declaration by rosp. in the 
certificate of birth that the child is 
illegitimate is admissible In evidence to 
prove the adultery, in order to corrobo- 
rate petitioner’s allegation of nou-acooss 
from the time the parties lived apart. — 
Bush v. Bush, [1893] 12 N. Z. L. R. 269. 
— N.Z. 

66 vi. Statements in uncon' 

netted matters .] — In a de»'laration of 
legitimacy or of bastardy, although the 
dij^t evidence of the spouses will not 
be admitted to prove that there was no 
intercourse at the time of the child’s 
conception, statements made by the 
spouses in matters unconnected with the 
action are, like evidence of the spouses* 
conduct, admissible. — ^Tbnnent v. Ten- 


NENT (1890), 17 R. (Ct. of Sess.) 1206 : 
27 Sc. L. R. 841.— ^SCOT. 

66 i. Evidence Further 

Amendment (c. 68), s. 3.] — The 

Society for the lh*eventlon of Cruelty to 
Children proceeded against a father for 
the abandonment & neglect of his child : 
— Held : such prooeediugs did not come 
within the above Act, so as to make the 
evidenoe of either husband or wife 
admissible for the purpose of bastardis- 
ing the child. — Lord v. O’Leary 
(1906), 40 1. L. T. 160.— IR. 

k, General reputation dh reports 

of neighbourhood.] — Held: evidenoe of 
general reputation of intercourse with 
some person other than the husband 
three months before marriage. Sc proof 
of the report in the neighbourhood as to 
tlio cause of the husband’s suicide five 
mouths after marriage, was properly 
rejected as evidence to prove non-aooess. 
— Doe d. Marr v. Marr (1852), 3 0. P. 
36.— CAN. 
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Sect. 4. — What evidence is admissible to rebut the 

presumption.] 

reason of the adultery of his mother, who had since 
been divorced ; — Held : not “ a i:)roceeding instituted 
in consequence of adultery,*’ witliin the above sect. 
80 as to make the husband competent to give evi- 
dence tending to prove the fact of non-access. — Re 
Hideout’s Trusts (1870), L. R. 10 Eq. 41 ; sub 
nom. Be R ’s Trusts, 39 L. J. Ch. 192. 

AnmtcUionft : — Cbnsd. He Yearwood’s Trusts (1877), 5 Ch. D. 

545 ; Nottingham Grdns. v. Tomkinson (1879). 4 C. P. D. 

.143 ; Burnaby r. BaUllo (1889). 42 Ch. D. 282. 

67. .] — A. married B. on July 0, 

1866. In Hept., 1865, they voluntarily separated, 
but the marriage was never dissolved by sentence of 
divorce, nor was there any judicial separation. A 
child was bom on May 13, 1866. On a petition by 
the child to have a fund in ct. carried over to his 
separate account as being solely entitled under a gift 
in a will in trust for all the childi’en or any the child 
of B. : — Held : (1) an affidavit of A., the husband, 
should be admitted, under the above sect., to prove 
non-acce.ss to B. since Christinas, 1865, & that he 
had not seen her since that date ; (2) there being 
other evidence, the other three children, though 
born during the continuance of the marriage, were 
illegitimate. — He Yearwood’h Trusts (1877), 5 
Ch. D. 545 ; 46 L. J. Oh. 478 ; 25 W. K. 461. 

Annotations: — Ck>iUid. NottJnfirham Grdus. r. Tomkln«on 

(1879), 4 C. P. D. 343 ; Burnaby v. Baillic (1889), 12 Ch. D. 

282. 

68 . ] — ^Proceedings by guardians 
of the poor before justices against a husband to 
compel him to maintain a child which, although 
bom of his wife in wedlock, he refused to maintain 
on the groimd that he was not the child’s father, 
are not proceedings instituted in consequence of 
adultery within the above Act, so as to make his 
evidence admissible to prove non-access to his wife, 
& thereby bastardise the child. — 'Nottingham: 
Guardians v. Tomkinson (1879), 4 C. P. D. 343 ; 
48 L. J. M. C. 171 ; 43 J. P. 735 ; 28 W. R. 151. 

Annobtfions ; — Consd. Ulvoratono Union GrdnH. r. I*ark 

(1889), 53 J. P. 629. Reid, lie Walker, lie JackHon (1885), 

53 L. T. 660 ; Burnaby v. Baillio (1889), 42 Ch. D. 282 ; 

Evans v. Evans & Blyth, (l9U4J P. 378. 

69. .] — Power was given to the 

trustees of a will to apply the income of a trust fund 
for or towards the maintenance or education of the 
children of a married woman during minority. 
There were two infant children, & an application 
was made to the ct., on behalf of one of them, that 
the income arising froui a moiety of the trust fund 
might be applied for the maintenance & education 
of such infant. The application was opposed, on 
the ground that the infant was illegitimate : — 
Held : this was not a proceeding instituted in con- 
sequence of adultery, within the above sect., so 
as to make the husband’s evidence admissible to 
prove non-access to his wife, & thereby bastardise 
the infant. — Re Walker, Re Jackson (1885), 53 
L. T. 660 ; 34 W. R. 95. 

Annoiaiion : — Consd. Burnaby r. Baillio (1889), 42 Ch. D. 282. 

70. .] — ^A husband & wife were 

married on Apr. 30, 1878, & there were three chil- 
dren born before the marriage was dissolved, by 
reason of the wife’s adultery with W. The decree 
nisi was made on Nov. 3, 1886, & it was made 
absolute on May 17, 1887. The three children were 
born respectively on July 2, 1881, Apr. 26, 1885, & 
June 25, 1886. The legitimacy of the eldest child 
was ainitted. That of the other two children was 
disputed : — Held : notwithstanding the above sect., 
the evidence of the husband was not admissible, 
even after the dissolution of the marriage on the 
ground of the wife’s adultery, to prove the illegiti- 
macy of a child bom in wedlock. — ^B urnaby v. 


Baillie (1889), 42 Ch, D. 282 ; 58 L. J. Ch, 842 ; 
61 L. T. 634 ; 38 W. R. 126 ; 6 T. L. R. 566. 

Annotation : — Consd. Evaim v. Evans Sc Blyth, [1904J P. 274. 

71. Admissible where child born more 

than nine months after separation order.]— Where 
an order has been made under Matrimonial Causes 
Act, 1878 (c. 19), s. 4 (see, note. Summary Jurisdic- 
tion (Married Women) Act, 1895 (c. 39), s. 5), 
authorising a wife to refuse to cohabit with her 
husband, the justices, on an application to vary the 
order on account of the wife’s adultery, cannot 
refuse to receive the direct evidence of the husband 
or the admissions of the wife in proof of the paternity 
of a child born morc^ than nine months after the 
separation. — Hethertnoton v. Hetherington 
(1887), 12 P. D. 1 12 ; 56 L. J, P. 78 ; 67 L, T. 533 ; 
51 J. P. 294 ; 36 W. R. 12. 

Annotation Mauclcrs v. ManderB, [1897] 1 Q. B. 

474. 

72. Non-access proved independently 

— Decision not vitiated by wife^s evidence.]— Upon a 
complaint by a married woman, living apart from 
her husband, charging a third party, under Poor 
Law Amendment Act, 1844 (c. 101), with being the 
father of a bastard child of which she had been 
delivered, evidence having been given which justi- 
fied the magistrates in presuming non-access of the 
husband : — Held : it was no ground of objection 
to their decision that they allowed the wife to be 
asked a question tending to prove non-access of the 
husband, the magistrates certif ying that they found 
non-access independently of her evidence. — Yates 
V. Chippindale (1862), 11 C. B. N. S. 512 ; 26 

J. P. 182 ; 142 E. R. 896. 

73. Mother’s evidence of pa- 

ternity.] — The declaration of a mother is admissible 
to prove the paternity of a child, where non-access 
by the husband has been established aliunde . — 
JiEGOB V. Edmonds (1855), 25 L. J. Ch. 125 ; 26 
L. T. O. S. 117 ; 20 J. P. 19 ; 4 W. R. 71. 

Annotations : — Befd. Ulvorstoiic Union GrtliiH. v. Park (1889), 

53 J. P. Jo, 029. Mentd. Mett^rs v. Brown (1863), i H. & 

C. 686. 

74 . Non-access not proved inde- 

pendently — Wife’s evidence not admitted.] — A 

wife was deserted by her husband, who went to live 
with another woman. The wife, at the end of three 
or four years, married by banns another man, by 
whom she had two children. Eleven years after the 
second marriage, she again cohabited with her 
husband. It did not appear where the husband 
was between the times of his deserting & again co- 
habiting with hia wife \-^Held : the sessions were 
not warranted on this evidence in finding non-access 
of the husband at the times when the children were 
begotten, & the wife’s evidence could not be received 
to prove them illegitimate. — R. v, Mansfield (In- 
habitants) (1841), 1 Q. B. 444 ; 1 Gal. & Dav. 7 ; 
10 L. J. M. C. 97 ; 5 J. P. 420 ; 6 Jur. 506 ; 113 
E. R. 1203. 

Annotations : — Consd. Hawos v. Draoger (1883), 23 Ch. D. 

173. Reid. Gordon r. Gordon, [1903] P. 141. 

75. Whether admissible to prove 

access before marriage.] — -The privilege which 
enables a husband & wife to decline answering 
questions as to access or non-access in cases of dis- 

uted legitimacy applies to a case where a child is 
orn three months after the marriage. — ^Anon. v. 
Anon. (1856), 23 Beav. 273 ; 53 E. R. 107. 

Annotation : — Overd. Poulett Peerage Claim (1003), 72 L. J. 

K. B. 924, H. L. 1 do not admit the authority of the 

case ; It is an authority which ought not to be followed 

(Lord Halsbukv, C.). 

76. .]— ^In a suit to perpetuate 

testimony, Earl P., who died in 1899, deposed that 
he had never had intercourse with his wife (who 
less than six months after the marriage gave birth 
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to a full-grown child) before marriage ; that soon 
after the marriage his wife confessed that she was 
pregnant by another man, & that thereupon he 
separated from his wife & never acknowledged the 
child : — Held : this evidence was admissible against 
the child’s legitimacy. Anon, v. -4 non., No. 76, 
supra, overd. — The Pouustt Peerage, [1903] 

A. C. 395 ; 72 L. J. K, B. 924 ; 19 T. L. R. 644, 

B. L. 

77. Agreement to return to cohabitation — 

Presumption of previous non-access.] — ^An agree- 
ment executed b^ husband & wife, who have been 
living apart, to live together again, is receivable in 
evidence to raise a presumption of previous non- 
access, as being an act done by the parties. — IIamp v, 
Robinson (1867), 16 L. T. 29. 

78. Letters by wife — ^To medical man — ^Admis- 
sible.] — Letters written by a wife before suit, to a 
medical man as to the state of her health, are evi- 
dence as to whether her child is a bastard, & the 
doctor may be compelled to produce them. — ^Atkin- 
SON V, Atkinson (1825), 2 Add. 484 ; 162 E. R. 
372. 

Amnotaiion : — Mentd. Davidson v. Davidson (1856), Doa. & 

Sw. 132, 167. 

79. To paramour — Not admissible.] — A 

married woman, A., living with her husband, had a 
child by him. During the coverture she became 
intimate with B. The husband was afllicted with 
paralysis, & died. Three months after his death A. 
had anotlier child. A., during her widowhood, 
wrote letters to B. stating her attachment to him & 
that her second child was his : — Held : the letters 
were not admissible in evidence to prove the 
illegitimacy of the second child. — Legge v, Ed- 
monds (1855), 25 L. .T. Oh. 125 ; 26 L. T. O. S. 117 ; 
20 J. P. 19 ; 4 W. R. 71. 

Annotations : — Refd. Ulvorstonc Union Crdns. r. Park (1889), 

53 J. P. ,To. 629. Mentd. Metters v, Bro^n (1863), 1 

n. C. 686. 

80. Evidence of conduct — Previous statements by 
mother — Admissible.] — Whore the legitimacy of a 
child born in wedlock is in issue, previous state- 
ments by the mother that the child is a bastard are 
admissible as evidence of her conduct, although she 
could not be allowed to make such statements in 
the witness box. — The Aylesford Peerage 
(1886), 11 App. Gas. 1, II. L. 

Annotations : — Consd. Lloyd v. Powell Duflryn Stoam Coal 

Co., [1914] A. C. 733, H. L. Refd. lie Wosthoad’s 8ottlmt. 

Trusts (1885), 1 T. L. R. 651, C. A.; Bosvilo v, A.-G. 

(1887), 12 P. D. 177, D. C. ; Burnaby v. BaiJlie (1889), 42 

Ch. D. 282. 

81. Previous statements by paramour — 

Admissible.] — Pltf. & his wife were married in Apr., 
1878. A child was born in July, 1881, & another 
child was born on Apr. 26, 1886. The legitimacy of 
the elder child was admitted. A decree nisi for the 
dissolution of the marriage, by reason of the wife’s 
adultery with W., was made in Nov., 1886, & the 
decree was made absolute on May 17, 1887 ; — 
Held : verbal statements made by W., previously 
to the birth of the second child, were admissible as 
evidence of conduct tending to show that he was the 
father of the child. — Burnaby v, Baillie (1889), 
42Ch. D. 282; 68 L. J. Ch. 842 ; 61 L. T. 634 ; 38 
W. R. 125 ; 6 T. L. R. 666. 

Annotation : — Gonid. Evans v. Evans & Blyth, [1904] P. 274. 

82. Child born after decree nisi — Evidence of 
adultery — Questions to co-respondent.] — On the 

hearing of an issue for determining the status of a 
child bom after the date of the decree nisi, but 
before the date of the decree absolute for divorce, 
the co-resp. is bound to answer questions put to him 
as to adultery between himself & resp. — E vans v. 


Evans & Blyth, [1904] P. 378 ; 73 L. J. P. 114 ; 
91 L. T. 600 ; 20 T. L. R. 612. 

Proof of adultery .] — See Husband & Wipe. 

83. Whether birth before marriage — Declaration 
of parent — ^Admissible after death. h^General decla- 
rations or the answer of a parent in Ch. are good 
evidence after the death of such parent, to pi’ove 
that a child was born before marriage, but not to 
prove that a child bom in wedlock is a bastard. — 
CooDRiGHT d. Stevens v. Moss (1777), 2 Cowp. 
591 ; 98 E. R. 12.57. 

Annotations .'—Distd. Foxv. Marston & Hordom (1837), 1 Curt, 
494. Consd. Murray v. Milner (1879), 12 Ch. D. 84.5. Refd. 
Berkeley J^eorago Case (1811), 4 Camp. 401, H. L. ; Johnson 
V, Lawson (1824), 2 Bing. 86 ; Monkton v. A.-O. (1831), 2 
Hubs. & M. 147 ; Haines v. Guthrie (1884), 13 Q. B. D, 
818, C. A. Mentd. Whitelocke v. Baker (1 807 ). 13 Ves. 511 ; 
R. V. Sourton (1836), 6 Ad. & El. 180 ; Legge v. Edmonda 
(1855), 25 L. J. Ch. 125 ; Inglis v. luglia & Allen (1867), 
16 L. T. 775 ; Nottingham Qrdns. v. Tomklnson (1879), 
4 C. P. D. 343. 

84. ,] — General declarations are 

good evidence, after the death of a parent, to prove 
that a child was bom before marriage. 

Where the marriage of the parents of a child was 
in dispute, & the will of the father, who was dead, 
described the child as “ my son or reputed son com- 
monly called or known by the name of J. M.,” & 
afterwards as “ my said reputed son J. M. ” ; — 
Held : it must be admitted as evidence of the 
illegitimacy of the child. — M urray v, Milner 
( 1879), 12 Ch. D. 845 ; 48 L. J. Ch. 775 ; 41 L. T. 
213; 27W. R. 881. 

85. 1 Entry in baptismal regis- 

ter.] — Declarations by the father contained in busi- 
ness letters written by one of his daughters in his 
name & under his dictation were admitted as evi- 
dence aftei* his death upon the question whether 
the daughters were born before or after his marriage 
with their mother. 

Although an entry in a baptismal regist^er by the 
officiatiDg clergyman of the day when the baptised 
child was bom fyrnishes no proof per se that the child 
w^s born on the day stated, the entry will not be 
rejected altogether as an item of evidence upon an 
inquiry as to the legitimacy, from its birth before or 
after the marriage of its reputed parents, of 
the child in question. — Re Turner, Glenister v, 
Harding (1885), 29 Ch. D. 985 ; 54 L. J. Ch. 1089 ; 
63 L. T. 528. 

See, also. No. 36, ante. 

86. Affiliation order — Made on mother’s 

evidence.} — In an action by ejectment the principal 
fact in dispute was whether pltf. had been bom 
before or after the marriage of his parents. His 
mother was called as a witness on his behalf. In 
cross-examination she stated that she had never 
been before the magistrat'Cs in the matter, &; had 
not affiliated pltf. Deft, tendered in evidence, for 
the puiyose of contradicting her, an affiliation 
order, signed by two justices, made on her oath, 
adjudging the child to be chargeable as a bastard ; 
— Held : the document was adinissiblo in evidence 
for that purpose. — Watson v. Little (1860), 5 
H. & N. 472 ; 29 L. J. Ex. 267 ; 2 L. T. 223 ; 8 
W. R. 420 ; 167 E. R. 1266. 

87. Whether parents were married — Evidence of 
one spouse — After death of other.] — Evidence of 
the reputed father was admitted to prove, after 
the mother’s death, that though he cohabited with 
her, he was never married to her, & that a child 
bom as the result of such cohabitation was illegiti- 
mate. — R. V, St. Peter’s (Inhabitants) (1736), 
Burr. S. C. 25. 

Annotations: — Refd. R. v, Bramley (1795), 6 Term Rep. 
330. Mentd. R. v. Sourlon (1836), 6 Nev. & M. K. B. 575. 


80 I. Evidence of conduct — Declara- oonduot to prove or dteprovo the legiti- 87 i. Whether parents were married^ 
tiona of husband dt wife ,] — The declara- maoy of a child. — Smith v. Kearney Jnegality of marriage.] — Held : the evi- 
tions of husband &. mfe are evidence of (A.) (1881), 2 N. S. W. Eq. 28.— A US. donee oi the mother as to illegality of her 
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Bastardy. 


Sect 4. — Whai evidence ie admissible to rebut the 

1 <fe 2 ; Svib-sect. 1.] 

gg, ,] — On a question of the 

legitimacy of children in connection with poor law 
settlement the mother’s evidence is admissible to 
prove that she was never married to the father, the 
father at the time being dead. — R. v. Bramley (In- 
habitants) (1795), 6 Term Rep. 330 ; 101 E. R. 
679. 

AnnoicUions : — Mentd. Doe d. Warren v. Bray (1828), 7 L. J. 

O. S. K. B. 161 ; R. v, Sourton (1835), 5 L. J. M. C, 100 ; 

R. V. Gamble (1847), 16 M. & W. 384. 

89 . Declaration of deceased father.] — In a 

case of pedigree the declaration of a deceased 
father is admissible evidence of the illegitimacy of 
his child, when the question in dispute is whether 
the father &; mother were ever married ; & such a 
declaration may outweigh evidence showing that 
the father mother were reputed to be husband & 
wife. — ^M urray v. Milner (1879), 12 Oh. D. 845 ; 
48 L. J. Ch. 775 ; 41 L. T. 213 ; 27 W. R. 881. 

90 . Relationship only established by 

deoUuration — Not admitted.] — In a suit relating 
the trusts of a term for raising portions the legiti- 
macy of defts. was in issue. They tendered the 
declaration of their natural father, made after their 
birth, that a prior marriage, contracted by him 
with a woman, who was alive at the time of his de 
facto marriage with defts.’ niother, was invalid : — 
Held : the declaration was inadmissible, the rela- 
tionship not being established except b^ the evi- 
dence itself, & as being made by an interested 
party. — ^Plant v. Taylor (1801), 7 H. & N. 211 ; 
31 L. J. Ex. 289 ; 5 L. T. 318 ; 8 Jur. N. 8. 140 ; 
168 E. R. 453. 

AnnoiaHons : — Befd. Haines v. Guthrie (1884), 13 Q. B. D. 

818, C. A. ; Brocklebank v. Thompson, 11603] 2 Ch. 344. 

Mentd. Owen v, Owen (1864), 11 L. T. 137. 

91 . Evidence as to legitimacy — Declaration in 
matter of pedigree — Entry by deceased father In 
Bible or elsewhere.] — In an action in which it was 
necessa^ for N. to prove that he was the legitimate 
son of T., T. being at that time dead, N., after 
proving other evidence that T. was his reputed 
father, oflfered to give in evidence an entry in a 
Bible, in which T. had made an entry in his own 
handwriting that N. was his eldest son, born in 
lawful wedlock from J., the wife of T., on May 1, 
1778, & signed by T. himself. It was proved that 
T. had declared “ that ho had made such entry for 
the express purpose of establishing the legitimacy”, 
& at the time of the birth, of his eldest son N., in 
case same should be called in question, in any case 
or in any cause whatsoever, by any person, after 
his death ” : — Held : such entry in the Bible (or in 
any other book, or on any other piece of paper) 
could be received to prove that N. was the legiti- 
mate son of T., as evidence of the declaration of T. 
in matter of pedigree (but with strong circum- 
stances of suspicion on account of its particularity). 
— Berkeley Peerage Case (1811), 4 Camp. 401, 
S. Li. 

Annotations : — Gonsd. Goe v. Ward (1857), 7 E. & B. 509 ; 

Shedden t>. A.-G. (1860), 30 L. J. P. M. & A, 217. Mentd. 

Belfast V. Chichester & A.-G. (1820), 2 Jac. & W. 439 ; 

Gordon u. Gordon (1821), 3 Swan. 400 ; Moseley v. Davies 

(1822), 11 Price, 162 : Roscommon’s Claim (1828), 6 Cl. Sc 

tin. 97, H. L. ; Davies v. Morgan (1831), 1 C^r. & J. 687 ; 

Monkton t>. A.-G. (1831), 2 Russ. & M. 147 ; Walker u, 

Beauchamp (18.34), 6 C. Sc P. 552 ; Meath v. Winchester 


(1836), 10 BU. N. S. 330, H. L. ; Davies v. Lowndes (1848)r 

6 Man. Sc G. 471, Ex. Oh. ; He Sussex Dukedom (1844), 8> 

Jur. 793, H. L. ; Van der Donokt v, Thellusson (1849), 8 

C. B. 812. 

92 . By deceased member of family — 

By father.] — On an appeal against a removal order 
of a woman to 8., on the ground that her father was 
settled in 8., & she had no other settlement than 
his, evidence was tendered of a statement of the 
deceased father that he never was married, dc that 
the settlement failed : — Held : the statement was 
admissible, it being a case of pedigree about the 
father’s family, & the father was a member of his 
own family. — R. v, St. Marylebone (Inhabitants) 
(1863), 27 J. P. 423. 

93. Relationship proved inde<* 

pendently.] — The rule as to receiving the declara- 
tions of deceased persons in questions of pedigree 
is that such declarations are admissible, if emanating 
from a deceased member of the family whose pedi- 
gree is in question, before any controversy has 
arisen touching the matter to which the declarations 
relate, & if the relationship of the declarant to the 
family be proved independently of the declaration 
itself. 

Where the question was, whether deft, was the 
lawful sister of a testatrix whose will was in ques- 
tion : — Held : a statement in a deed made by 
testatrix, describing deft, as her sister, was evidence 
of the fact, & (in the absence of anything to the 
contrary) it would be presumed that the word 
“sister” meant “legitimate sister.” — S miths. 
Tebbitt (1867), L. R. 1 P. & D. 364 ; 15 L. T. 694 ; 
15W. R. 562. * 

94. Not by uncle.] — On the 

issue whether pltf. was the natural son of H., 
declarations of J., brother of H., were tendered as 
evidence of the relationship between pltf. & IT. : — 
Held : such declarations did not fall within the 
exception which admitted declarations of members 
of the family in cases of pedigree. — C rispin v. 
Doglioni (1863), 3 Sw. & Tr. 44 ; 8 L. T. 91 ; 11 
W. R. 500. 

95. Not by illegitimate member 

of family.] — The declarations of an illegitimate 
member of a family respecting hi.s illegitimate 
brothers are not admissible as reputation. — D oe d. 
Bamford V, Barton (1837), 2 Mood. & R, 28. 

Annotaiion : — Doo d. Jenkius v. Davies (1847), 10 

Q. B. 314. 

96 . Legitimacy of deceased intestate 

— ^Declarations of intestate,] — Deft, in a testamen- 
tary suit claimed to be the lawful nephew & one of 
the next of kin of deceased. Issue was joined upon 
the questions of the legitimacy of deceased & of deft. 
Upon the trial of the issues : — Held : declarations 
by deceased of her own illegitimacy were admis- 
sible. — Dyke (H.M. Procurator- General) v , 
Williams, In the Goods of Emsley (1862), 2 Sw. & 
Tr. 491 ; 6 L. T. 726 ; 8ubnom» H.M.’s Procurator- 
General V. Williams, 31 L. J. P. M. Sc A. 167 ; 
26 J. P. 699. 

Annotations: — Diitd. R. v. St. Marylobone (1863), 27 J. P. 

423. Consd. He Porton, Pearson v. A.-G. (1885), 53 L. T. 

707. 

97. — ,] — Held: declarations 

made by a deceased person before his death as to 
his own illegitimacy were admissible in evidence. — 
Ee Perton, Pearson v. A.-G. (1885), 53 L. T. 707 ; 
1 T. L. R. 665. 


marriage, In a proceeding in reference to 
the status of the children, was admissible. 
—Re Darcys (1860), 11 1. 0. L. R. 298 ; 
6 Ir. Jur. 36. — IR. 

87 ii. — Letters between spouses — 
BcxndaiionA — Letters from the alleged 


husband to the alleged wife. 8c from 
other members of the alleged husband’s 
family. Sc statements in the will of the 
allegea husband & of other members of 
the family, In all of which the alleged 
marriage was recognised, were not con- 
sidered sufficient per se to prove a mar- 


riage when there was no record, in any 
shape, of a marriage, 8c no intimacy was 
roved between the alleged wife 8c the 
usband’s family, but the reputation In 
his family was against a marria^ — 
Eastwood v, Eastwood (1867), 1 
1. L. T. Jo. 27.— IR. 
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Part II. — Mode of Determining Question of Legitimacy. 


Sect. 1,~BY ACT OF PARLIAMENT. 

98. Private Act — Title of honour — Application by 
heir presumptive — Children bastardised.] — Tlio wife 
of a peer of the realm loft him in 1808, a year after 
their marriage, & instituted a suit in tlie Ecclesias- 
tical Ct. for nullity of the marriage profiler irnpo- 
tentiam. Dropping that suit soon afterwards, she 
went to live with another man, assuming the 
character of his wife by a marriage in Scotland, & 
during many years’ cohabitation with him liad 
several children, who were named after him & 
educated as his children ; but in 1823 they & their 
mother assumed the name & titles of tiie peer. He 
generally lived abroati, had no access to his wife 
since slie left him, but knew of lier infidelity, & 
took no proceedings to dissolve their marriage or 
iUegitimate the children, lli^on the petition of his 
brother, heir presumptive to his titles, stating 
those facts, <fc alleging that tlu; peer was likely to 
survive all tlie witnes.ses to them, & praying pro- 
tection to the descent of the titles ; — Ilehl : 
petitioner, althougli by law he might perpetuate 
cvidonc(i, regarding t itles of honour, in Ch., was 
entitled to liave a priv'^ate Act of Pai'liamcnt , tSc an 
Act was passed to d(‘clare the wife’s ciiildren not to 
be the children of the peer, but without dissolving 
the marriage. — The Townsiiend Peeragio (1843), 
10 Cl. & Ein. 280 ; S E. R. 7.52, ti. L. 

Ann ^ iiatitnh : — Mentd. Guriicy r . Omiicy (18(53), 1 Ilem. & M. 

413. 

99 . Divorce — Clause bastardising child not 

Inserted.] — A paragraph in a divorce bill contained 
allegations tc^nding to bast ardise a child, to whom 
the wife had given birth during th(‘ marriajije. 
There had beem acces.s by the husband to the wife 
at the natural period of the conception of the child : 
—Uvld : the paragraph must be struck out of the 
biU, since by its inclusion the Ilou.se of Lords would 
in effect be asked to decide the quest ion of legiti- 
macy of the child in his absence. — He Wat’s 
Divorce Bill (1887), 12 App. Cas. 312, H. L. 


Sect. 2.— BY LEGAL PROCEEDINGS. 

Sub-sect. 1. — ^Unper Legitimacy Declaration 

Act, 1858 (c. 93). 

100. Scope of Act — Only legitimacy of petitioner.] 

— The Act was passed for the purpose of enabling 
persons to obtain from the Ot. of l^robate declara- 
tions of their own legitimacy, & the ct. refused to 
allow a suit to bo instituted on behalf of an infant, 
the real object being to establish, not the legitimacy, 
but the illegitimacy of such infant . — Re Chaplin’s 
Petition (18«7), 36 L. J. P. & M. 90 ; 10 L. T. 612 ; 
15 W. R. 1048. 

Annotations : — Befd. Mordauut v. Mordaunt (1870), L. II. 2 
P. Sc D. 109 ; Evans v. Evans & lilyth, [1904] P. 274. 

101 , ,] — In proceedings under tiio Act 

it is not competent for the ct. to determine the 
question of the legitimacy or illegitimacjr of any 
person other than that of the party putting it in 
motion. — Mansel v. A.-O. (1879), 4 P. D. 232 ; 48 
L. J.P. 42; 40L. T. 367. 


102. — .] — The Probate Div. has no 

power under tin? Act to make a decree establishing 
the legitimacy of petitioner’s grandfather. — Dodds 
r. A.-H. (1880), 42 L. T. 402, 

103. Not claim to title.] — The Act gives the 

ct. no jurisdiction t^o investigate or decide upon a 
clfiim to a tiile of honour, & allegations in a petition 
to the effect that by reason of the facts set out 
therein jHditioner was entitled t-o a baronetcy, were 
ordered to be struck out as irrelevant. — Frederick 
tL A.-G. (1874), L. 11, 3 P. D. 196 ; 43 L. J. P. & 
M. 32 ; 30 L. T. 7(57 ; 22 W. B. 416 ; subsequent 
proceedings^ L. ii. 3 P. D. 270. 

Annotation : — Refd. Mansel v. A.>U. (1879), 48 L. J. P. 42. 

104. Not title to property.] — ^Where a 

petitioner under the Act lays claim to real estate in 
England, the validity of his title cannot be made an 
issue in the suit. An allc'gation in the petition, that 
petitioner claimed to be entitled real estate^ as 
heir-at-law, was ordered to be amended by striking 
out the words “ as heir-a( -law. ” — M ansel v. A.-G. 
(1879), 4 P. D. 232 ; 48 L. J. P. 42 ; 40 L. T. 367. 

105. Petitioner^-^English domlcll—Property in 
England. ] — A petition was died by a minor of the age 
of eight years, by his guardian, under the Act, for a 
declaration of his legit. imacy. 3^hf‘ marriage of his 
parents took place in 1864. In 1856 his mother went 
tlirough a ceremony of marriage wit-h H., who was 
previously married, whose wife was then living. 
Tlie petition contained a prayer that this marriage 
of 1856 might be declared null & void, in which 
event the legitimacy of petitioner ivould follow as 
a matter of course. It was .admitted that the 
petition could not be sustained under the Act, the 
domicil of petitioner being Australian & not English 
^ there being no property in England which could 
be atfeefed by the decree. The ct. declined to treat 
the proc(‘edings^as if instituted for a declaration of 
Hie nullity of the marriage of 1856, & dismissed the 
petition. — J ohnstone v. A.-G. & Hawkins (1873), 
43 J.. J. P. & M. 3 ; 29 L. T. 517 ; 22 W. R. 208. 

106. Infant — Appointment of guardian.] — 

A pet i lion, under the Act. presented on behalf of an 
infant to establish his lei^itimacy, can only be so by 
a guardian assigned to him by the ct . — Re Upton’s 
Petition (1860), 6 ,Tur. N. S. 404. 

107. Benefit of infant.] — ^The 

ct. will not appoint a guardian to an infant for the 
purpose of presenting a i>elition on his behalf for a 
declaration of legitimacy, until the matter has been 
referred to the registrar, t-o ascertain whether the 
institution of the suit is likely to he of benefit to the 
infant. — Re Chaplin’s J'etition (1867), L. B. 1 
P. & D. 328 ; 36 I.. J, P. & M. 49 ; 16 L. T. 154. 

Annoiaiions :—ConsS. Evaim i’. Evuns & Blyih, [19041 P. 

274. Befd. Mordaunt v. Mordaunt (1870), L. R. 2 P. & D. 

109. 

108. Form of petition — Claim to real estate.] — A 

petition under the Act, where i^etitioner alleges a 
claim to real estate in England, should state the 
nature of the claim. — Mansel v, A.-G. (1879), 4 
P. D. 232 ; 48 L. J. P. 42 ; 40 L. T. 367. 

109. Amendment.] — Tlie amendment of a 

petition under the Act is a matter of pleading, Sc 
the ct. has power at any time so to mould it as to 
bring to an issuer the mat/ters which are clearly Sc 
substantially at issue between the parties. — Man- 


PART II. SECT. 2, SUB-SECT. 1. 

100 i. Scope of Act — Parentage of pe- 
titioner .] — A oaso oomos within Legiti- 
macy Declaration Act, 18(58, although 
the rumour circulated bo, not that 
petitioner is illegitimate, but that ho is 

J. — VOL* m. 


not the oldid of his reputed parents. — 
A. B. V. A.-a. (1869), 3 I. L. T. Jo. 668. 

— IR. 

108 i. Form of pdiiion ,] — The proper 
title for petition is, “ In the matter of 
A. B. V, A.-O. Sc others. Sc In the matter 


of Legitimacy Declaration Act, 1868.** — 
A. B. V. A.-a. (1869), 3 I. L. T. Jo. 314. 
— IR. 

1. Answer to petition hy Attorney - 
General — Not necessary.] — A. B. ». 
A.-a. (1869), 3 1. L. T. Jo. 568.-~IR. 

B B 
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Bastaedy. 


Sect, 2 , — By legal proceedings : Svb-aects, 1 <fe 2. ] 

BEL V. A.-O. (1879), 4 P. ' D . 232 ; 48 L. J. P. 42 ; 
40 L. T. 867. 

110. Citation of parties — Procedure — ^Persons to 
be cited.] — party applying to the ct. under the 
Act when he has filed his petition should ask per- 
mission to cite particular mdividuals to see pro- 
ceedings, & should show sufficient reason why wiey 
should be selected . — Re Shedden & Shbdden 
( 1869), 6 Jur. N, S. 161 ; 7 W. R. 463. 

111. .] — In proceedings under 

the Act, the ct. will not take upon itself to decide 
who shall be cited to attend proceedings. Peti- 
tioner should ask leave to cite some person specified 
& show that he is a person fit to be cited. A person 
who has no interest in opposing a petition will not 
be cited. — U pton v. A.-Gi. (1803), 32 L. J. P. M. & 
A. 177. 

AnnoUUion : — Consd. Bilnckley r. A.-Q., Scaramanga v. 
A.-G. (1889), 63 J. P. 425. 

112. .] — A,t petitioning under 

the Act, for a decree of the ct. declaring the validity 
of the marric^e of his parents & his own legitimacy, 
alleged in his petition a claim to real estate as 
heir-at-law of his father, the validity of whose 
marriage he sought to have declared, & claimed to 
have B., his elder brother, who was born before the 
date of the alleged marri^e, cited to see proceedings, 
on the ground that B. claimed to be heir-at-law of his 
father, & if so was entitled, as such heir-at-law, to 
certain real estate in England in remainder under 
the will of his father in prejudice to the claim of 
petitioner. The ct. refused to allow the brother 
to be cited, on the ground that he had no interest in 
disputing the validity of the marriage in question 
nor the legitimacy of petitioner, & because the 
object of petitioner appeared to be not to establish 
his own legitimacy but the illegitimacy of his 
brother. — H ansel v. A.-G. (1879), 4 P. D. 232 ; 48 
L. J. P. 42 ; 40 L, T. 367. 

113. ; — ^ Greek Marriages Act, 1884 

(c. 20).] — The practice in petitions under the Act of 
1868 & Greek Maniages Act, 1884, is, that, after 
citing the A.-G., the pailics, on applying to have 
the case set down for tiial, must lay the state of the 
case, by affidavit or otheiwise, before the i*egistrar, 
who will direct whether any, & if so which other 
parties shall be cit ed to see proceedings. The regis- 
trar’s direction will be subject to an appeal to the 
judge in the same manner as all other ordei*s of the 
registrar. — B rinkley v. A.-G., Scaramanga v. 
A.-G. (1889), 14 P.D.8.S; 68 L. J. P. 63 ; 60 L. T. 
936; 63J. P.425 ; 37 W. R. 687. 

114. Parties cited — Plea of res judicata not avail- 
able for.] — Other parties, who are interested in the 
result of the suit, & who, with the pennission of the 
ct., are citod under s. 6 of the Act to see proceedings, 
cannot stop the suit by a plea of res judicata, as 
between themselves & petitioner. — Shedden & 
Shedden v. A.-G. & Patrick & Patrick (1860), 2 
Sw. & Tr. 170 ; 30 L. .T. P. M. & A. 217 ; 3 L. T. 
692 ; 6 ,Tur. N. S. 1163 ; 9 W. R. 285 ; affd. suh 
nom. Shedden v, Patrick & A.-G. (1869), L. R. 1 
Sc. & Div. 470, n. L. 

.8. Hawke (1912), 28 T. L. R. 319 
R. D. C., [1917] 1 K. B. 384, C. A* 

115. Mode of trial — Jury.]— The ct. cannot make 
order for the trial by a jury of a petition pre- 
ited under the Act, unless there is some issue for 

the jury. — Ryvbb v. A.-G. (1865), L. R. 1 P. & D. 
23 ; 35 L. J. P. & M. 6 ; 13 L. T. 305 ; 11 Jur. 
N. S. 878 ; 14 W. R. 17 ; affd. (1868). 37 L. J. P. & 
M. 76, H. L. 


118. Not in complicated cases.] — 

When issues of fact are raised between the parties 
to a suit for a declaration of legitimacy, & either 
party wishes them to be tried by a jury, the ct. will 
grant a jury, unless complicated questions are 
involved which a jury cannot properly try. — Re 
Bouverie’s Petition (1862), 2 Sw. & Tr. 648 ; 6 
L. T. 692 ; 10 W. R. 811 ; sub nom, Bouverib v, 
A.-G., 31 L. J. P. M. & A. 79. 

Annotation : — Oonsd. SackvlUo-WoBt v. A.-G. (1909), 26 

T. L. R. 33. 

117. .] — The judge has absolute 

discretion as to the mode of trial of the issues arising 
on a petition for a declaration of legitimacy under 
the Act, &, in exercising such discretion, the judge 
will have regard to the balance of convenience. 

Where the issues for trial involved, besides possible 
questions of character affecting one of the peurties, 
tne reading of a mass of evidence, taken on various 
commissions, the minute & cai'eful examination of 
numerous documents, & probably questions of 
admissibility of evidence, which might prejudice 
the minds of a jury ; — Held : the dilTiculty of de- 
ciding fairly any question of character or credit that 
might arise could not outweigh the inconvenience, 
delay, & possible miscarriage of justice which the 
trial of such complicated matters oefore a jury was 
likely to involve, &, an application by petitioner 
for trial by jury should be refused. — ^ackville- 
Wfst V. A.-G., [1910] P. 143 ; 79 L. J. P. 34 ; 26 
T. L. R. 33. 

118. Costs — Security — Petitioner out of Jurisdic- 
tion.] — A petitioner under the Act, who is resident 
out of the jurisdiction of the ct., cannot be com- 
pelled to give security for costs. — Shedden v, 
A.-G. (1867), 36 L. J. P. & M. 132 ; 16 L. T. 746 ; 
16 W. R. 1093. 

119 . Crown — Person cited.] — In proceed- 
ings on a petition under the Act the ct. has jurisdic- 
tion to order a person, who has been cited & who 
has intervened & opposed the petition, to pay 
petitioner’s costs. 

The Crown is not liable for costs upon a petition 
under the Act, nor entitled to receive them, & no 
costs can be awarded to or against the A.-G. — Bain 
V, A.-G., [1892] P. 261 ; 61 L. J. P. 136 ; 67 L. T. 
447, C. A. 

120. ,] — In a legitimacy suit the A.-G. 

neither receives nor pays costs. — Slingsby v, A.-G. 
(1915), 31 T. L. R. 246 ; revsd. without affecting this 
point (1916), 32 T. L. R. 364, C. A, ; 33 T. L. R. 
120, n. L. 

121 . Guardian of infant petitioner.] — In a 

legitimacy suit, in which the judge of first instance 
gave judgment for the infant petitioner, but ordered 
each of the parties (other than the A.-G.) to pay his 
own costs, the Ct. of Appeal reversed the judgment 
for petitioner & ordered the infant & his ^ardian to 
ay the costs both in the Ct. of Appeal &. in the ct. 
clow, & the House of Lords dismissed the appeal 
to that House with costs to be paid personally by 
the guardian ad litem or next friend.-^LlNGSBY v, 
A.-G. (1916), 33 T. L. R. 120, H. L. ; subsequent 
proceedings, [1918] P* 236, C. A. 


Sub-sect. 2. — Other Proceedings. 

122. Child en ventre sa mere — Marriage declared 
void — Issue bastardised.] — ^A marriage was solem- 
nised between A. & B., but it was declared void 
by the Ecclesiastical Ct., A. being an infant, who 
had not obtained the consent of his guardian. 


119 1. Coats — Cr&wnJ ] — The ct. has no 
jurisdiction to Rive costs aRatnst the 
Crown In legitimacy cases. — Goon v 
JoYNT (1874), 8 I. L. T, 415. — IR. 


PART II. SECT. 2, SUB-SECT. 2. 

m. Action for ^laratary iudgmetU dr 
injunction to restrain mother from making 


stcUemerUa as to legitimacy.] — A. brouRbt 
an action against B., his former wife, 
from whom ne had obtained a divorce. 
& C., the infant child, whom B. alleged 
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Some years afterwardsi a child of A. & B.« en ventre 
aa mire at the time of the sentence, & who neces- 
sarily was no party to the proceedings, claimed 
property as descendant of A. Semble : the child, 
who was bastardised by] the effect of the sentence, 
had no means of showing that the sentence was 
erroneous. — Pebry v. Meddowcboft (1846), 10 
Beav. 122 ; 8 L. T. O. S. 249 ; 50 E. H. 529. 

123. Peerage claim.] — ^A petition in a claim to a 
peerage alleged that in June, 1803, petitioner’s 
father discovered that petitioner’s mother was 
guilty of adulterous intercourse & ceased to cohabit 
with her, she had already in Dec., 1802, been de- 
livered of a male child which was alleged not to be 
the child of petitioner’s father. In 1804 petitioner’s 
father obtained a divorce, but the House of Lords 
refused to declare the alleged adult/erous offspring 
illegitimate : — Held : petitioner had made good his 
claim. — Gardner Peerage Claim (1826), 58 
Lords Journals 165, H. L. 

124. Trusts for children — ^Ascertainment o! bene- 
ficiaries — Settlement made to raise question of 
legitimacy.] — In Dec., 1859, B. eloped from her 
husband A. & remained abroad with her paramour 
until Sept., 1860. A. obtained in F(‘b,, 1861, a 
decree nisi for tiie dissolution of his marriage, 
which was made absolute on May 22, 1861. On 
May 4, 1861, B. was delivered of a child. In order 
to determine the status of this child, A. in Jan., 
1862, settled a sum of money upon trust for all & 
every the children then living of the marriage of 
A. <&; B., & a suit was instituted seeking that the 
rights of the i»arties interested under this settlement 
might bo declared, & the trust^s of tlie settlement 
might be carried out under the direction of the ct. ; 
'—Held: althougii the real object of the settlor 
might be, probably was, to obtain a decision from 
the ct. tliat th(^ child in qucistion was illegitimate, 
& although the decision of the ct. might affect 
property of far greater value?, those circumstances 
were not sufficient to warrant the ct. in withholding 
the exercise of its ordinary jurisdiction. Semble : 
if the settlement had been made by a mere stranger 
witii a malicious or improper motive, the ct. could 
liave declined to exercise jurisdiction. 

A suit such as that above me itioned is not pro- 
jierly a fictitious suit , but is rather anaU»gous to the 
class of cases in wliich a fund is settled on an infant 
with the view of founding an application to the ct. 
1‘especting tlie custody of the infant’s person. — 
Gurney v, Gurney (1863), 1 Hem. & M. 413 ; 2 
New Rep. 106 ; 32 L. J. Ch. 456 ; 8 L. T. 380 ; 9 
Jur. N. S. 514 ; 11 W. K. 659 ; 71 E. R. 180. 

AnTwtaiions : — Consd. Anon. (18G4), 2 Hem. & M. 124; 

Cooko V. ElniBttll (18G5). 12 L. T. 408. Dbtd. Cooke v. 

Cooke (1865), 4 Do G. J . & Srn. 704, L.C. Mentd. Hlingsby 

V. .SlingBby, 11912] 2 Ch. 21, C. A. 

125. — .] —In 1863 a sum of money 

was settled in trust for the children or cliild of tlie 
marriage of A. witii B., & in default of any such 
cliild, in trust for the benefit of 0. his children. 


At the date of the settlement the marriage had been 
dissolved, & there was one child, whose legitimacy 
it was the avowed object of the settlement to try, 
by means of a suit for carrying out the trusts thereby 
created. 0. then filed a bill against the child & 
the trustee of the settlement praying tiiat the trusts 
of the settlement might be carried into execution, 
& that it might be declared that there was no child 
of the marriage. The child disclaimed all interest 
in the trust fund ; & the settlor had no interest in 
the question of legitimacy or illegitimacy, & 
neither A. nor B. desired to raise the question : — 
Held : the suit was collusive & could not bo main- 
tained. — Cooke v. Cooke (1865), 4 De G. J. & Sm. 
704 ; 6 New Rep. 134 ; 34 L. J. Ch. 459 ; 29 J. P. 
692 ; 11 Jur. N. S. 533 ; 13 W. R. 697 ; 46 E. R. 
1093 ; 8ub nom, Cooke v. Elmsall, 12 L. T. 408, 
L.C. 

126. Settlement made by court — ^Per- 

petuation of testimony. ] — A lunatic, who had several 
children, was divorced from his wife on the ground 
of the wife’s adultery. One of the wife’s children 
born before the divorce was alleged to be illegiti- 
mate, &; the committee in lunacy presented a peti- 
tion that proceedings might be taken to perpetuate 
the testimony of tlie illegitimacy : — Held : the 
proper course to pui*sue was for the ct. to make a 
settlement of some of the lunatic’s property on his 
children, <k for the legitimate children to raise the 
question of the rigiit of the alleged illegitimate 
child to participate, &; then to bring an action to 
perpetuate the testimony. — Re Stoer (1884), 9 
P. D. 120 ; 51 L. T. 141 ; 32 W. R. 1006, C. A. 

127. Future rights — Legitimacy Declaration Act^ 
1858 (c. 93), available — Immediate deolaratlon of 
title — Perpetuation of testimony not allowed.} — ^An 
action was brought to perpetuate tetimony con- 
cerning tiio validity of the marri^e of pltf.’s 
mother with a view to esf/ablish his claim to succeed, 
on the death of his father, to a peerage & to the 
family estates, to which jiltf. claimed to be entitled 
as next tenant in tail mwe in remainder expectant 
on the death obhis father. The action was brought 
on the ground that pltf.’s rights could not be bixiught 
to trial before the happening of a future event 
within R. S. C., Ord. 37, r. 36 : — Held : inasmuch 
as the sole (Question really in dispute was the 
validity of the marriage of pltf.’s mother, & he 
could, by proceeding under the above Act, obtain 
an immediate judicial determination of tliat ques- 
tion, an order for the examination of witnesses 
abroad, for the purpose of perpetuating their testi- 
mony, ougiit not to be made. Semble : pltf, could 
at once, by virtue of Ord. 25, r. 6, bring an action 
for a declaration of his title to the cjstates as tenant 
in tail in remainder expectant on the death of his 
fatlier. — West v, Sackville (Lord), [1903] 2 Oh. 
378 ; 72 L. J. Ch. 649 ; 88 L. T. 814 ; 61 W. R. 
625 ; 19 T. L. R. 541 ; 47 Sol. Jo, 681, 0. A. 

Annotation: — Mentd. Sockvillo-Wcst v. A.-G. (1909), 26 

T. L. R. 33. 


to be the child of pltf., for a declaration 
that C. was not pltf. *s child, & sought an 
injunction to restrain 11. from alleging 
that O. was his ciilld : — Held : the ct. 
had no jurisdictiou to entertain the 
action. — T ool v. Ewino, [1904J 1 I. R. 
434.~IR. 

n. InstUviion of declarator after 
judgment reducing service .] — A party, 
who claimed to bo a legitimate child, 
served heir to her reputed father; a re- 
duction of her service was then brouglit 
by the next heir, her uncle, & the ct, 
reduced the service. Having then insti- 
tuted a declarator of legitimacy, which 
was directed against the sisters of her 
uncle, who (upon his death) had been 
sisted as parties to the former process : 
•—Held : the judgment of the ot. re- 
ducing her servloe did not bar her from 


seeking to establish her status by 
declarator of legitimacy. — N orris r. 
Gilchrist (1847), 9 Dunl. (Ct. of Sees.) 
466.- SCOT. 

o. In Malta .] — The Grand Master of 
the Knights of St. .lohn had, from the 
lime ttiat the island of Malta was 
granted to them by the Emperor 
Charles V., the power possessed by the 
Emperor under the Roman law of 
legtli mating by special disperisittion 
iliegitlmato children, even if bom of an 
adulterous intercourse, upon the r>eti- 
tloii of the father. & when Malta became 
a Rritish possession tlie power in ques- 
tion passed to the British Governor. 
Such application was a g^uosi-judlcial 
proceeding. Sc was disposed of upon 
well -recognised considerations with the 
assistauoo and advice of a judge of the 


Civil Ct. By an Ordinance, dated 
May 25, 1814, the Governor recon- 
stituted the civil Sc orlminal tribunals of 
the island & declared (inter alia) that the 
'Pliird Hall of the Cii^ Ct. should in 
future “ perform all acts of volun ary 
jurisdiction Iiitherto performed by the 
civil judge, or by the Govt., on a wtltlon 
from the party & a report from the civil 
judge ’* : — Held : by such Ordinance 
the special power of legitimation above 
mentioned was transferred to the Civil Ct. 

A petition for tho legitimation of a 
child is an aptieai to the voluntary juris- 
diction of the ot., &; persons wliofie 
interests might bo allouted by the 
legitimation need not be cited as pa*‘tie0, 
or appear for their interest. — Gera 
V. CiANTAR (1887), 12 App. Cas. h57 ; 
56 L. J. P. C. 93 ; 57 L, T. 818, P. C. 
—MALTA. 
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SecL 2 . — By legal proceedings : Sub-sect. 2. Part III. 

Sect. 1. ] 

128. Divorce — ^Variation of settlement — Legiti- 
macy In question — Petition under Legitimacy Decla- 
ration Act, 1858 (c. 93).] — Upon a motion for 
variation of a marriage settlement, consequent on a 
divorce, where the paternity of the only child born 
in wedlock was in dispute, the ct., in lieu of dctaling 
with the question of legitimacy on the motion, 
directed a petition for d(‘claraiion of legitimacy to 
be presented by the official solr. on behalf of the 
•child. — Douglas v. Douglas & Trevor (18117), 78 
L. T. 88. 

Annotation : — Consd. Evans v. Evans & Blyth, 111)04] P. 274. 

129. Issue directed.] — On a pe- 

tition for variation of settlements after a decree for 


dissolution of marriage, where a child had been 
bom between the date of the decree nisi & decree 
absolute, the paternity of which petitioner denied, 
the ct,, on the application of petitioner, directed an 
i.ssue to be tried to ascertain the status of the child, 
& postponed the further consideration of the varia- 
tion of settlements until after the trial of the issue. 
— Evans v. Evans & Dlyth, [1904] P. 274; 73 
L. J. P. 87 ; 91 L. T. 35(5 ; 20 T. L. H. 516. 

130. Probate action — Claim for declaration of 
legitimacy not allowed.] — In an action for probate 
pltf. included in tlie writ a claim for a declaration 
of his legitimacy : — Held : such a claim could not 
be jnade in an action, but must be made on peti- 
tion under Legitimacy Declaration Act, 1858 (c. 
93).— Wabter V. Warter (1800), 15 P. D. 35 ; 59 
L. J.P. 45; 62L. T. 328. 


Part ill. — Legitimation by Subsequent Marriage. 


Sect. 1.— CONDITIONS OF LEGITIMATION. 

131. Domicil of father in country allowing legiti- 
mation.] — By international law, as recognised in 
England, those children are legitimate whose legiti- 
macy is fixed by tiio law of the father’s domicil. — 
Be Andros, Andros v. Andros (1883), 24 Oh. D. 
<537 ; 62 L. J. Oh. 793 ; 49 L. T. 163 ; 32 W. R. 30. 

Annotatiorm : — ^Foild. lie Grey’a TruHts, Groy v. Stamford, 
[1892] 3 Ch. 88. Refd. He Fcrgiwson'a Will, [1902] 1 Cli. 
483. 

132. At birth of child.] — The status of the 

child, with respect to its capacity to bo legitimat(‘d 
by the subsequent marriage of its parents, depends 
wholly on the status of tiie putative father, not on 
that of the mother. According to English law, 
wbore at the time of a bastard’s birth the father has 
his domicil in England, no subsequent change of 
domicil can render practicable the bastard’s legiti- 
mation (Lord Hatuerley, C.). — Udny v. Udny 
<1869), L. R. 1 Sc. & Div. 441, H. L. 

Annotations : — ^Refd. He Grovo, Vauclior v. Troasury Solicitor 
(1887), 67 L. T. 795. Mentd. Haldane v. Eckford (1H09), 
L. R. 8 Eq. 031 ; Sheddoii v. Patrick & A.-G. (1809), 
L, U. 1 Sc. Div. 470, H. L. ; Brunei v. Brunei (1871), 
li. H. 12 Kq. 298 ; Douglas v. Douglas, Douglas v. Webster 
(1871), L. R. 12 Kq. 017 ; Wilson v. Wilson (1872), 
L. R. 2 P. & D. 435 ; Hatnilton v, DaUas (1875), 1 Ch. D. 
257 ; King v. Foxwoll (187(>), 3 Ch. 1). .518; Platt v, 
A.-G. of Now South Wales (1878), 3 App. Cas. 330, P. C. ; 
Doucot tJ. Qooghegan (1878), 9 Ch. D. 441 ; Firo- 
braoo V. Fire brace (1878), 4 D. 63 ; He Goodman’s 
Trusts (1881), 17 Ch. D. 260, C. A. ; He TootaPs Trusts 
<1883), 23 Oh. D. 532 ; Bradford v. Young (1884), 26 Ch. D. 
<556 ; Re Pationoo, Patience v. Main (1885), 29 Ch. D. 
«76 ; Re Robertson (1885), 2 T. L. H. 178, C. A.; He 
Marrett, Ohalmors v. Wingfield (1887), 3 T. L. K. 392 ; 
Re Cooke’s Trusts (1887), 56 L, J. Ch. 637 ; Abd-nl- 
JMessih v. Farra (1888), 13 App. Cas. 431, P. C. ; Be 
Johnson, Roberta v. A.-G., [19031 1 Ch. 821 ; Winaus v. 
A.-Q., [19041 A. C. 289, H. L. ; He Jairios, .Fames v. James 
(1908), 98 L. T. 438 ; Simon v. Phillips (1916), 80 J. P. 197 ; 
Tingley «. MiiUer, [1917] 2 Ch. 144, C. A.; CasdagLl v. 
OasdagU, [1918] P. 89, C. A. 

133. .] — B., the claimant to Scottish 

f peerages, was born before the marriage bel/wcon bis 
ather & mother was solemnised in England, the 
<g[uestion being whether the peerages held by 
vested in his father according to the law of Scot- 
land descended to tlie claimant, as legitimated by 
the subsequent marriage of his parents. The father 
lhad at the time of his marriage become newly 
domiciled in England. The committee of privileges 
reported against the claim, & so it was then re-solved. 
— Strathmore Peerage Case (1821), 6 Bli. N. S. 
487 ; 64 Lords’ Journals, 654 ; 6 E. R. 673, H. L, 

Annotations : — Consd. Doe d. Birtwhistlc v. Vardlll (1835), 
2 Cl. & Fin. 671, H. L. ; Blrtwliistlo v. Vardlll (1840), 7 Cl. 
& Fin. 895, H. L. Mentd. Re Wright’s Trust (1856), 2 
K. & J. 595 ; Re Goodman’s Trusts (1881), 17 Ch. I). 


266, C. A. ; Tlie Lauderdale Poerago (1885), 10 App. Cas. 

692, H. L. 

134. .] — The legitimacy of a child is 

determined by the law of the counlry where its 
parents are domiciled at f he time of f-he conception 
& birth of the child, iSc not by tlie law of the country 
whore the child is born ; & a child who is born 
illegitimate cannot afterwards be made legitimate 
by th(^ parents ^domiciling thiunselves inter- 
marrying in a country where, if tlu‘y liad been 
domiciled there at the time of the birth, such child 
would have been legitimate, 

A domiciled J^nglishinan became the father of a 
child by a hVench woman, afterwards, having 
gained a domicil in Eranc<r, where the subsequent 
marriage of the parentis, with acknowhidgment of 
their children born previously Ui t.he marriage, 
renders those children legitimate, married the 
mother & acknowledged the child : the 

child was not legit imafe. — Re Wrkuit’s Trust 
( 1856), 2 K. &, J. 595 ; 25 L. J. Ch. 621 ; 27 L. T. 
O. S. 213 ; 26 J. P. 675 ; 2 Jur. N. S. 465 ; 4 W. R. 
541 ; 69 E. R. 920. 

AnnMatiovs : — Consd. Boyes r. Bcdalo (1863), 1 Hem. & M. 

798. Apld. lie GooilMian’s Trusts (1881), 17 Ch. 1). 

266. Folld. He Grove, Vauchcr v. Trtjasury Solicitor (1887 ), 

57 L. T. 795. Reid. Levy r. SoJomou (1877), 37 L. T. 

263. 

135. .]— -The question of a person’s 

legitirnacy is a question of status to be det-ermined 
by the law of the country where his parents are at 
his birth domiciled, & the English law, except as to 
succession to real estate in England, recognises & 
act« on the status as declared by the law of the 
domicil. 

P. was born in Holland before wedlock but legiti- 
mated, according to the law of that country, by the 
subsequent marriage of her parents, who were at the 
time of the birth domiciled m Holland : — Held : P. 
was entitled to share as one of the next-of-kin in 
the personal estate of an intestate who had died 
domiciled in England. — Re Goodman’s Trusts 
(1881), 17 Oh. D. 266 ; 50 L. J. Oh. 425 ; 44 L. T. 
527 ; 29 W. R. 680, C. A. 

Annotations FoUd. Re Andros, Andros v, Andros (1883), 24 

Ch. D. 637. Expld. lie Grovo, Vauchcr v. Treasury 

Solicitor (1888), 40 Ch. D. 216. C. A. Mentd. He Ulloo 

(1885), 1 T. L. R. 067 ; Re Grey’s Trusts, Grey v. Stamford, 

ri8021 3 Ch. 88 ; He Forgusson’s Trust, [1902] 1 Ch. 483 ; 

Ogdou V. Ogdon, [1908] V. 46, C. A. 

136. & at marriage — Switzerland.] 

— ^A child bom before the marriage of its father & 
mother cannot be legitimated by their subsequent 
man’iage unless the father was domiciled in a 
country whose laws allow such legitimation both 
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Part III. — ^Legitimation by Subsequent Marriage. 


at the time of the marriage which gave the child 
the statiis of legitimacy, & at the time of the birt.h 
on which it took from its putative father the poten- 
tiality of being legitimated. 

In 1734 T., whose domicil of origin was Swiss, 
came to England, where he^ carried on busines.s & 
remained till his death in 1779. Soon after 
coming to England he lived with P. as his wife, Si 
had by her a daughter S., bom in 1744, & two 
other children born in 1745 & 1747. In 1749 
T. married W. & had by her one child. W. died in 
1752, Si in 1755 T. married P, Si liad by her four 
more children. By the Swias law, illegitimate 
children were legitimated by the subsequent mar- 
riage of their putative father & their mother not- 
withstanding an intemiediate marriage of their 
father with another woman, & the birth of a child 
by her i—Ueld : S. Si the other children born before 
the marriage of T. to P. were illegitimate on the 
grounds : (1) (Cotton & Lopks, Ii..lJ.) the domicil 
of T. was English both at the date of the birth of S. 
in 1744, & of his subsequent marriage with P. in 
1755 ; (2) (h^Y, L..I.) the domicil of T. was English 
at the date of his marriage to P., but not at the date 
of the birth of 8 . — Be Grove, VAUCiiERt^. Treasury 
Solicitor (1888), 40 Ch. D. 216 ; 58 L. J. Cli. .57 ; 
59 E. T. 587 ; 37 W. R. 1 ; 4 T. L. R. 762, C. A. 

137. Scotland.] — R., by birth a 

Scotsman, & holding land in Scotland, which he 
visited occasionally, but being domiciled in 
England, cohabited with an Englishwoman, by 
whom he had a natural son. After the birth of the 
child he went to Scotland, & there, aft er a residence 
of fifteen day. s, married the mother, according to the 
forms of law in Scotland, Si remained there visiting 
his friends Si superintending his estates for about 
two months, when he returned with his wife & child 
to England, where they remained domiciled until 
his death : — Held : the child was not heir to the 
reputed father so as to inherit lands in Scotland. — 
Munro S.\UNDERS (1832), 6 Bli. N. S. 468 ; 5 
E. R. 665, H. L. 

Annohitions : — Mentd. Doc d. Rirtwhistle v. Vardill (1834), 
y Uli. N, S. ,32, H. Jj. ; Fenton r.' LivinjfHtonc, Livingstone 
V. LiWnfffltono (185a), 5 Jur. N. S. 1183, H, L. 


138. Though birth & mar- 

riage in England.] — A Scotsman left Scotland & 
visited London in 1794. In the course of that year 
he became acquainted with an English W'ornan, & 
in 1795 he took lodgings for her in London, where, 
in 1796, a child was born. He then took a house on 
lease Si furnished it, & continued to reside in that 
house w'ith her (ill 1801, unmarried. In Sept, of 
that year he married lier in an English church. In 
1802 he returned to Scotland, taking with him his 
wife & child, & setiled himself in his patrimonial 
mansion. During the whole period of his residence 
in Tjondon he had been accustomed to write lettem 
to Scotland, declaring from time to time his im- 
mediate intention to return, & desiring things to bo 
done which could only be necessary on that 
account : — Held : he had not lost his Scottish 
domicil, & his mamage w'as in all respects a Scot- 
tish marriage, & his child capable of succeeding as 
his lawful heir to entailed estates. — Munro v. 
Munro (1840), 7 Cl. & Fin. 842 ; 7 E. R. 1288, 
H. L. 

Anrwtaiiong : — OODBd. Shedden v, Patrick (1854), 23 L. T. 

O, S. 194, H, L. FoUd. Re Wright’s Trusts (18.5(J), 27 

L. T. O. S. 213, Apld. Udny v. Udny (1869), L. R. 

1 So. & Div. 441, H. L. Refd. Doe v, VardUl (1840), C 


Binsr. N. C. 385 : He Don’s Estate (1857), 4 Drew. 194 s 
Newton v. North-West Provimv‘s (.fudges) (1871h 8 Moo. 
r. C. C. N. S. 202, l\ C. ; J£e Grove, Vancher v, Troasiiry 
Solicitor (1888), 40 Ch. D. 216, C. A. Mentd. Laneuvillcr 
V. Andoi*8on (1853), 21 L. T. O. S. 209; Anderson v, 
Lanciivlllo (1854), 2 Kcc. & Ad. 41 ; Forhes v. Forboa 
(1854), Kay, 341; Lyall v. Baton (1856), 27 L. T. 
O- S. 315 ; Re Steer (1858), 3 11. & N. 594 : Hodgson 
15. Do Bcaiichosne (1858), 12 Moo. P. O. C. 286, P. C. ; 
Crookenden v. Fuller (1859), 5 .lur. N. 8. 1222 ; Harvey v. 
Farnic (1880), 5 1*. D. 153 ; Re Patience, Patience v. Main 
(1885), 29 Ch. D. 976 ; The Lundordalo Peerage (1886) 
10 App. Cas. 692, H. L. ; Wlnans v. A.-G., 11904] A. C. 287. 
H. L. 

139. — -.]—Tlie child of a 

Scotsman, though born in England, becomes legiti- 
mate for all civil purposes in Scotland, by the sub- 
sequent marriage of the parents in England, if the 
domicil of the father was Si continued throughout 
to be Scottish. Neither the place of the marriage 
nor the place of the birth of the child wiU, in such 
circumstances, afToct the status of the child. 

In 1796 a Scotsman came to England, bringing 
with him a Sco(>swoman then in a state of preg- 
nancy, & her child was born in England. The 
woman continued to reside with him & had other 
children by him. IIo took a house, for the purposes 
of the children’s education, in Penrith in Cumbciv 
land, &, when not in lx)ndon attending his Parlia- 
mentary duties as member of Parliament for a 
Scottish county, frequently stayed at Penrith. In 
1808 he executed a marriage contract, in which he 
was described as “ of Logan ” (Scotland), of tho 
one part, & she was described as “ M. R.” (her 
maiden name), “ residing at Penrith, Cumberland, 
South Britain, of the other part.” No other cere- 
mony of maniage took place, but he shortly after- 
wards carried Ixer to Scotland & introducod her & 
the children as his wife & children i—Held : tho 
children were entitled to succeed as heirs to Scot- 
tish estate. — Dalhousie (Countess) v. M‘Douaix 
(1840), 7 Cl. & Fin. 817 ; 7 E. R. 1279, H. L. 

Annotaiions : — Refd, Munro r. Munro (1840), 7 Cl. & Fin. 
842, H. L. ; Udny v. Udny (1869), L. R. 1 Sc. & Div. 441, 
H. L. ; The Laudordalo Peerage (1885), 10 App. Cas. 692 > 
H. L. 

140. Holland.] — S. had three 
children born to him in England, while domiciled 
there, by a woman with whom he cohabited & with 
whom ho removed to Holland. While domiciled 
in Holland he had another child bom to him by the 
same woman, whom he afterwards married in Hol- 
land : — Held : the law of the country of the domicil 
at the time of the birth Si of the marriage must pre- 
vail, & the child bom in Holland was entitled to 
share equally with another child born there^ after 
the marriage in a legacy bequeathed to the childrens 
of S., but the three children bom in England were* 
illegitimate, according to the law of England, & 
were excluded from participation in the legacy. — 
CiooDMAN V, Goodman (1862), 3 Giff. 643 ; 0 L. T* 
641 ; 8 Jur. N. S. 554 ; 60 E. R. 505. 

Anti-otfitions : — Distd. Re> Goodman’s Trusts (1880), 14 Ch. D. 
619. Refd. He Andros, Andros r. Andros (1883), 24 Ch. D. 
637. Mentd. Re Wilson’s Trusts (1866), L. R. 1 Eq, 
247. 

141. Guernsey.] — A testator be- 
queathed personal estate to his great-nephews, the 
sons of his deceased nephew A., a native of Guern- 
sey. Pltf. was the son of A. born before the mar- 
riage of his parents, who were domiciled m Guern- 
sey at the time of his birth & of their marriage. By 
the law of Guernsey children were legitimated by 
the subsequent marriage of their parents : — Held r 


PART III. SECT. 1. 

i. Domicil of father in country aUow- 
iny ItgUimaiion—At birth of child.— at 
i^rHage—Scotland— Though UHh in 
England ,] — A domiciled Scotsman hav- 
^ married In Edinburgh a domiciled 
Englishwoman, by whom he had had 


children bom to him in England : — 
Held : tho doctrine of Icgltiination per 
subsequens maJtrimonium applied. — 
M’Doualts V . M’Douall (1853), 20 
L. T. O. S. 144.— SCOT. 

b. Intervening marriage — Effect of.l 
— A child was bom out of wedlock. Its 


mother did not marry its reputed father 
until after she had been married to 
another man, & left a widow : — Held .• 
legitimation per subseguena inatrimonivm. 
was barred by tho mid -impediment ot 
tho intervoning marriage. — ^K kbr v. 
Martin (1836), 14 Sh. (Ct. of Seas. )1104. 
—SCOT. 
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Sect. 1. — Conditions of legitimation. Sect. 2. 
Part IV. Sects. 1 <£? 2 ; Suh-sect. 1.] 

as pltf/s father was domiciled in Guernsey at pltf.’s 
biHh, & afterwards married his mother, so as to 
make him legitimate by the law of Guernsey, he 
was entitled to share in the bequest with the sons 
of A. bom after the marriage. — Re Andros, Andros 
V. Andros (1883), 24 Oh. D. 637 ; 52 L. J. Oh. 703 ; 
49 L. T. 103 ; 32 W. R. 30. 

Annotations : — FoUd. lie Grey’s TnisU, Grey v. Stamford, 
[18921 3 Oh. 88. Refd. Itc Forgruson’s Will, [19021 1 Ch. 
483. 

142. Recognition of paternity by husband.] — To 

legitimise cliildren born previously to marriage a 
formal recognition of paternitjr by the husband is 
not requisite, so long as there is evidence that the 
child is the oilspring of husband & wife, which may 
be supplied by any recognition of the fact by the 
husband. — La Oloche v. La Cloche (1872), L. R. 
4 P. 0. 325 ; 9 Moo. P. 0. 0. N. S. 87 ; 41 L. J. P. O. 
51 ; 20 W. R. 953. P. 0. 


Sect. 2.- EFFECT OF LEGITIMATION. 

143. Real estate — Descent — Lex loci.]— In de- 
ciding upon the title to real estate, the lex loci rei 
silae must prevail ; so that a person, legitimate by 
the law of his birthplace, & of the place where his 
parents were married, may not be regarded as 
legitimate to take real estate by inheritance else- 
where. A person legitimated by the marriage of his 
parent/S after his birth is legitimat»o to all intents & 
purposes in Scotland.^ But when he claims a real 
estate in Rngland he is not held legitimate to that 
effect, because legitimacy by the English law re- 
quires the party to have been born in lawful mar- 
riage (Lord Brougham). 

In respect to immovable property the law of the 
countiy in which the property is situated go vern.s 
exclusively as to the tenure, the title &; the descent 
of such property (Lord Wensleydale). — Fenton 
V. Livingstone (1859), 3 Macq. 497 ; 33 L. T. O. S. 
335 ; 23 J. P. 579 ; 6 Jur. N. 8. 1183 ; 7 W. R. 671, 
H. L. 

Annotations : — Mentd. Chichester v. Mure (1803), 32 L, .7. 

P. M. & A. 146 ; lie Goodmau's Trusts (1881), 17 Ch. D. 

260. O. A. ; U. t). Dibden, [1910] P. 67, C. A. 

144. Land in England — Whether legiti- 

mated child included.] — A child born in Scotland, 
of parents domiciled there, who at the time of his 
birth were not married, but who afterwards inter- 
married in Scotland (there being no lawful impedi- 
ment to their marriage, either at the time of the 
birth or afterwards), tiiough legitimate by the law 
of Scotland, cannot take, as heir, lauds of his father 
in England. — B irtwhistle v. Vardill ^840), 7 
01. & Fin. 895 ; 4 ,Tur. 1076 ; 7 E. R. 1308 ; sub 
nom. Doe d. Birtwhistle v. Vardill, 6 Bing. 
N. C. 385 ; West, 500 ; 1 Scott, N. R. 828, H. L. 

Annotations : — Apld. /ie Don’s lOstale (1857), 4 Drew. 194; 

Fenton tJ. Livinirstone (1869), 33 L. T. O. S. 335, 

H. L. Consd. Skottowe v. Young (1871), 40 L. 3. Ch. 366. 

Expld. lie Grey’s TruRt-s, Grey v. Stamford, [1892J 3 Ch, 88. 

Beld. lie Andros, Andros t>. Andros (1883), 24 Ch. D. 637 ; 

Esoallior v. Escallier (1885), 10 App. Oas, 312, P. C. 

Mentd. lie Wright’s Trust (1866), 2 K. & J. 695 ; 

Shaw V. Gould (1808), L. R. 3 H. L. 65, H. Jj. ; Harvey v, 

Famie(1880), o P. O. 36, O. A.; iis Goodman’s Trusts 

(1881). 17 Ch. D. 266, 0. A. 

145. Father excluded.] — An 

antenuptial son, born in Scotland, of Scottish 


parents, who was legitimated according to the law 
of Scotland by the subsequent marriage of his 
parents, settled in England & purchased freehold 
property. The son died intestate & unmarried, 
leaving his father surviving him : — Held : the 
father was incapable of inheriting real estate from 
his son, altliough that son was legitimate bv the 
law of England as to his personal status, & the 
property escheated to the Crown. — Re Don’s 
Esta'TE (1867), 4 Drew. 194 ; 27 L. J. Ch. 98 ; 30 
L. T. O. S. 190 ; 21 J. P. 694 ; 3 Jur. N. S. 1192 ; 6 
W. R. 836; 62 E. R. 75. 

Annotations : — ^Refd. Escalller v. KBcaJlier (1885), 10 App. 

Cas. 312, P. C. Mentd. Uc Goodman’s Trusts (1881), 17 Ch. 

D. 266, C. A. 

146 . Devise to children •* — Whether 

legitimated child included.] — The rule that a child 
born out of wedlock, although legitimated by the 
subsequent marriage of his parents, cannot inherit 
land in England, relates only to the case of descent 
upon an intestacy & does not affect the case of a 
specific devise of real estate to children. 

A testator specifically devised real estato & be- 
queathed personal estate to trustees upon trust for 
II. for life & then for his children. IT. acquired a 
domicil at the Cape of Good Hope, & died there 
leaving amongst other children a son J., born before 
marriage, hut, according to Cape law, legitimated 
by the subsequent marriage of his parents : — 
Held : J. was entitled to a share both of the real & 
tiie personal estate. — Re Grey’s Trusts, Grey v. 
Stamford, [1802] 3 Ch. 88 ; 61 L. .1. Ch. 622 ; 41 
W. R. 60 ; 36 Sol. Jo. 523. 

147. Personal estate — Will or intestacy — Whether 
legitimated child can take.] — A person legitimated 
by the marriage of his parents is entitled to take 
7 )ersonalt 5 r under a will or on an intestaejr, on the 
same footing as if he wore originally legitimate. — 
Rose v. Ross (1840), 4 Wils. & S. 289, H. L. 

Annotations : — Distd. Udny v. Udny (1869), L. R. 1 Sc. & Div. 

44!, H. L. Refd. Shedden v. Patrick (1854), 23 L. T. O. S. 

194, H. L. Mentd. Munro r. Munro (1810), 7 Cl. & Fin. 

842, H. L. ; lie Wriprht’R TruBts (1850), 25 L. J. Ch. 621. 

148. Statute of Distribution, 1670 (c. 10) 

— Legitimated child next of kin.] — A child was 
born before wedlock, of parents who were at her 
birth domiciled in Holland, but was legitimated 
according to the law of Holland by the subsequent 
marriage of her parents : — Held : the child was 
entitled to a share in the personal estate of an intes- 
tate dying domiciled in England as one of her 
next oi kin, under the above stat, — Re Goodman’s 
Trusts (1881), 17 Oh. D. 266 ; 50 L. J. Ch. 426 ; 
44 L. T. 527 ; 29 W. R. 580, C. A. 

Anru^tations lie Grove, Vauchcr u. Treasury 

Solicitor (1888), 40 Ch. D. 210, C. A. Refd. He Andros, 

Andros r. AmlroR (1883), 24 Ch. 1). 637. Mentd. He Ullec, 

Nawab Nazim of licngal’s Infants (1885), 53 L. T. 711 ; 

He Grey’s Trusts, Grej’’ v. Stamford, [1892] 3 Ch. 88 ; He 

Ferffusson’s Will, [1902] 1 C!h. 483 ; Ogden v. Ogden, 

[1908] P. 40, C. A. 

149. Bequest to children — Whether legiti- 
mated child excluded.] — Gift by the will of a testa- 
tor, domiciled in England, of a sum of £5,000,^ in 
trust for A. for life, remainder to his wife for life, 
remainder among h' s children at twenty-one. After 
the death of testator A., having acquired a French 
domicil, had a daughter by a Frencn lady whom he 
subsequently married in France, & legitimated the 
child according to the French law, by a con- 
temporaneous acknowledgment ; — Held : the tenn 
“ children ” in the will must be construed according 
to the law of England, & the daughter was not en- 
titled to any interest in the £5,000. — BoYES V. 
Bedale (1863), 1 Hem. & M, 798 ; 3 New Rep. 


PART III. SECT. 2. 

148 I. Heal esialo-— Marriage on deoik- 
hed .\ — ^Tho marriage of a domiciiod 


Scotsman legitimates his children bom 
previous to the marriage, & the children’s 
right to succeed to ms heritable estate 
is not prejudiced by the marriage taking 


palace on death ’bed. — Laudbrdalb 
Peerage (1885), 10 App. Gas. 692, H. L. 
— SOOT. 
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290 } 33 L. J. Oh. 283 ; 10 U. T. I3I ; 10 Jur. N. S. 
196 ; 12 W. B. 232 ; 71 B. B. 349. 


Annotaiions : — FoUd. Re Wilson’s Trusts (1865), L. R. 1 Eq. 
247 ; liovy v. Solomon (1877), H7 Li. T. 203. Apia. 
Re Goodman’s Trusts (1880), 14 Ch. D. 619. N.F. lie 
Andros, Andros v. Andros (1883), 24 Ch. D. 637. Raid. 
Re Grove, Vauchor v. Treasury Solicitor (1888), 40 Ch. D. 
216, C. A. 


150 , Gift by the will of a 

testator, a Jew domiciled in England, of a share of 
residuary real & personal estate, in trust for the 
“ children " of his son A. At the date of the will, A. 
had had three children by a lady, whom he subse- 
quently married in Holland (she having been first 
eonverted to Judaism), pursuant to the ceremonies 
of the Jewish religion, & thus had made the three 
children legitimate according to Jewish law. He 
afterwards had other children : — Held : the term 
“ children in the will must be construed according 
to the law of England, Ac as there were, at the date 
of the will, legitimate children to answer the descrip- 
tion, the three children born before marriage took 
no interest. — IjKvy r. Solomon (1877), 37 L. T. 
203 ; 25 W. R. 842. 

151. .] — A bequest of personalty 

in an English will to the children of a foreigner must 
bo construed to mean to his legitimate children, & 
by international law as recognised in England those 
children are h'gilimate whose legitimacy is estab- 
lished by the law of tlieir father’s domicil . — Re 
Andros, Andiujs v. Andros (1883), 24 Ch. D. 037 ; 
52 L. J. Ch. 703 ; 40 L. T. 103 ; 32 W. R. 30. 


Annotniions : — CoBSd. Re Grcy'H Trusts, Grey r. Stamford, 
118921 3 Cli. 88. Reid. Rc Fergusson’s Will, [1902] 1 Ch. 
483. 


162, Legacy duty — Paid at “children'* 

rate.] — A testator of English birth, but domiciled in 
France, gave, by his will, shares in the proceeds of 


converted real estate in England to his two daugh- 
ters, who were not born in wedlock, but had been 
legitimated according to the law of France ; — 
Held : the status of the daughters in Ei^land must 
be their status according to the law of il^anoe, t.e., 
that of legitimate children & not of strangers in 
blood, & legacy duty, calculated at the rate payable 
by children, was payable upon the shares taken by 
them under their father's will.— -S kottowb v. 
Young (1871), L. R. 11 Eq. 474 ; 40 L, J. Oh. 360 ; 
24L. T.220; 19 W. R. 583. 

Annotations : — Mentd. Re Goodman’s Trusts (1881), 17 Ch. D. 
26G, C. A. ; Re Andros, Andros r. Andros (1883), 24 Ch. D. 
637 ; Re Groy’s Trusts, Grey v. Stamford, [18921 3 Ch. 88. 

153. Nationality — When traced through father — 
Whether legitimated child included.] — ^A. was bom 

illegitimate in the United States of America. His 
father was a domiciled Scotsman, who subsequently 
married A.’s mother, & thereby, according to the 
law of Scotland, legitimised A. : — Held : A. was on 
alien, for at the time of his birth he was filiua nul^ 
liua, Ac allegiance attached irreversibly. — S hedden 
V. Patrick (1854), 23 L. T. O. S. 194 ; 1 Macq. 636, 
H. L. ; subsequent proceedings (1809), L. R. 1 Sc. & 
Div. 470, H. L. (For the commencement of these 
proceedings in Scotland in 1803 see 1 Macq. 637.) 

Annotations : — Consd. Doo d. Blrtwhistie v, Vardill (1832), 6 
HU. N. S. 479, H. L. ; Doo d. Hlrtwhlstlo v. Vardill (1835). 
2 Cl. & Fin. 57 1, H. L. Distd. Blrtwhistie v. Vardill (1840), 
7 Cl. & Fin. 896, H. L. Consd. Re Wriprht’s Trust (1856), 
2 K. & J. 595. Refd. Munro r. Munro (1840), 7 Cl. & Fin. 
842, H. L. ; Re (Woodman’s Trusts (1881), 17 Ch. D. 266, 
C. A. Mentd. Munro v. Saunders (1832), 6 Bli. N. S. 468, 
H. L. ; Edwards v. Kilkenny & Q. S. W. Ry. Co. (1857), 2 
C. B. N. S. 397 ; Shedden v. Patrick (1860), 2 Sw. Sc Tr. 
170 ; H. V. vSaddlors’ Co. (1863), 10 H. L. Cos. 404, H. L. ; 
Re Grove, Vauchor r. Treasury Solicitor (1888), 40 Oh. D 
216. C. A. 

See, furihert Aliens, Vol, II., pp, 121 et seq. 


Part IV.— Legal 

Sect. 1.— THE BASTARD’S RELATIONSHIPS. 

154. Nulllus flllus — Extent of rule.] — The rule 
that a bastard is nulUus filius applies only to cases 
of inheritance (Bulleh, J.). — R. v. Hodnett (In- 
habitants) (1786), 1 Term Rep. 96 ; 99 E. R. 993. 

Annotations : — Mentd. Horner r. Horner (1799), 1 Hok* Con. 

3.37 ; Re Aaron, Rx p. Lowe (1832), 1 L. J. Bey. 54 ; R. v. 

Maude (1842), 11 L. J, M. C. 120. 

155. Marriage of bastard — Consent of parent or 
guardian — Marriage Act, 1753 (c. 33).] — Held: 
illegitimate infants might under the above Act 
marry by licence with tlie consent of tlicir putative 
father. — R. v, Edmonton (1784), Cald. Mag. Cas. 
435. 

Annotation : — N.F. Horner r. Homer (1799), 1 Hag. Con. 337. 

16 ( 5 , — Held : bastards were 

within the above Act, which required the consent 
■of the father, guardian, or mother, to the marriage 
of persons under age, who were not married by 
banns. — R. v. Hodnett (Inhabitants) (1780), 1 
Tenn Rep. 90 ; 99 E. R. 993. 

-Distd. R. r. Maude (1842), 11 L. J. M. C. 

120. Refd. Horner v. Honior (1799), 1 Hag. Con. 337. 

Mentd. Re Aaron, Exp. Lowe (1832), 1 L. J. Bey. 64. 

157. Consanguinity — Marriage Act, 1835 

(c. 64).] — ^A marriage within the prohibited degrees 
of consanguinity or affinity is null Ac void, although 
one of the parties is illegitimate. 

A. had an illegitimate daughter B. She subse- 
quently married C., by whom she had a legitimate 
daughter D. B. married X. Ac had a legitimate child 
^med Y. M. married D., & then, after her death, 
Y. ; — Held : the latter marriage was invalid, as the 


Position of Bastard. 

marriage of a man with the daughter of the illegiti- 
mate half-sister of his deceased wife was null & void 
by s. 2 of the above Act. — R. v, Brighton (Inhabi- 
tants) (1861), 1 B. Ac S. 447 ; 30 L. J. M. C. 197 ; 6 
L. T. 56 ; 25 J. P. 630 ; 9 W. R. 831 ; 121 E. R. 
782. 

158. Maintenance — Allowance for infant — ^Recog- 

nition of bastard brother.] — Upon an application for 
the confirmation of a report of maintenance of an 
infant, approval was given to a more liberal 
allowance in consideration of the circumstances of 
an illegitimate brother of the infant born of the same 
father Ac mother who was unprovided for. — Brad- 
shaw V. Bradshaw (1820), 1 Jac. Ac W. 647 37 

E. R. 514. 

159. Allowance to bastards — Lunatic 

father.] — An allowance will be made out of a 
lunatic’s estate for his illegitimate children . — Be 
Jones, Fx p. Haycock (1828), 6 Russ. 154 ; 38 
E. R. 986. 

Sect. 2.— RIGHTS AND LIABILITIES. 

Sub-sect. 1. — Personal. 

160. Surname — Only by reputation.] — Illegiti- 
mate children have no proper surname but that 
they acquire by repute. — Sullivan v, Suluvan 
(1818), 2 Hag. Con. 238. 

Annotation .‘—Mentd. Moss v. Moss (1897), 66 L. J. P. 154. 

161. Domicil — That of mother.] — No man shall 
be without a domicil ; Ac to secure this end 
the law attributes to every individual, as soon as he 
is bom, the domicil of his father if the child be 
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Sect^ 2 . — Rights and liahilitiea: Suh-sect 1. Suh~ 
s ect 2, A. (g ) jh) i?,] 

legitimat e, <fc the domicil of his mother if the child 
be illegitimate (I.iOBD Westbury). — Udnyv. XJdny 
(1869), L. R. 1 Sc. & Div. 441, H. L. 

Annotations Refd. lie Goodman’s Tmsts (1881), 17 Ch. D. 
266, C. A. Mentd. Haldane v, Eckford (1869), L. II. 8 Eq. 

631 ; Shedden v. Patrick & A.-G. (1869), L. R. 1 Be. & Div. 
470, H. 1 j. ; Douglas v. Douglas, Douglas v. Webster 
(1871), L. K. 12 Eq. 617 ; Brunei i\ Bruri(d(1871), L. R. 12 
Kq. 298 ; Wilson v. Wilson (1872), L. R. 2 P. & D. 43.0 ; 
Hamilton v. Dallas (187.0), 1 Ch. D. 2.07 ; King r. Koxwcll 
(1876). .3 Ch. D, 618 ; Douoet v. Googhegun (1878), 9 Ch. D. 
441, C. A. ; Ilndirace r. Fire brace (1878), 4 1*. D. 63 ; 
Platt V. A.-G. of New Boutli Wales (1878), 3 Anp. Cas. 
336, P. 0.; lie Tootal’s Trusts (1883), 23 Ch. D. 

632 ; Bradford v. Young (1884), 26 Ch. D. 6.06 ; lie 
Patience, Patience r. Main (1885), 29 Ch. D. 976 ; lie 
Robertson (1885), 2 T. L. R. 178 ; /?c < Cooke’s Tmsts 
(1887), 66 L. J. Ch. 637 *, lie Grove, Vuuchcr t\ Treasury 
Solicitor (1887), 57 L. T. 79.0 ; lie Marrott. Chalmers t). 
Wingfield (1887), 3 T. L. R. 392 ; Abd-ul-Messih i\ Farra 
(1888), 13 App. Cas. 431, P. C. ; A.-G. r. Winans (1900), 83 
L. T. 634 ; lie .Tohnson, Roberts v. A.-G., H903J 1 Cli. 821 ; 
Winans r. A.-G., 11904) A. C. 287, H. L. ; lie James, James 
V. James (1908), 98 L. T. 438 ; Simon r. Phillips (1916). 80 
J. P. 197 ; Tingley r. MUller, [19171 2 Ch. 144, C. A.; 
Casdagli i?. Casdagli, [1918] P. 89, C. A. 

162. ^S'. P. Re .Johnson, Roberts v. A.-G., 
[1903] 1 Ch. 821 ; 72 L. J. Ch. 682 ; 88 L. T. 161 ; 
61 W. R. 444 ; 19 T. L. R. 309. 

Annotations : — Mentd. lie Bowes, Bates v. Wengol (1906), 22 
T. L, R. 711 ; Gavin, Gibson v. Gibson, [1913] 3 K. B. 379 ; 
Casdagli v. ( asdogli, [1918] P. 89, C. A. 

163. Compensation for accident — Fatal Accidents 
Act, 1846 (c. 93) — No action under.] — An illegiti- 
mate child is not a person in whose intere.st or for 
whose benefit an action can be maintained under 

the above Act. — L angsdon v, (1850), 15 L. T. 

O. S. 521. 

164. S, P, Dickinson p. North Eastern Ry. 
Co. (1863), 2 H. & C. 735 ; 3 New Rep. 130 ; 33 
L. J. Ex. 91 ; 9 L, T. 299 ; 12 W. R. 52 ; 159 E. R. 
304. 

Workmen’s Compensation Act, 1906 (c. 58) 

— Whether “dependant.”] — See Master A 
Servant. 


Sub-sect. 2. — Proprietary. 

A, Descent <&: Distribution, 

{a) To the Bastard, 

165. Real estate — Exclusion of bastard.] — A bas- 
tard cannot succeed as heir-at-law to real property 
in England. — BiRTWinsTLE v, Vardill (1810), 


7 Cl. & Fin. 895 ; 4 Jur. 1076 ; 7 E, R. 1308; sub 
nom. Doe d. Birtwhistle v, Vardill, 6 Bing. 
N. C. 385 ; West, 500 ; 1 Scott, N. R. 828, H. L. 

Annotations: — Apld. He Don’s Estate (1857), 4 Drew. 194. 
Ezpld. A Apld. Fenton v. Livingstone (1859), 6 Jur. N. S. 
1183, H. L. Ezpld. Harvey v. Farnie (1880), 6 P. D. 35 ; 
He Goodman’s Trusts (1881), 7 Ch. D. 266, C. A. Mentd. 
He Wright’s Trusts (1 856), 25 L. 1. Ch. 621 ; Shaw v. Gould 
(1808), L. II. 3 H. L. 55, H. L. ; Skottowe r. Young (1871), 
L. R. 11 Kq. 474 ; He Andros, Andros v. Andros (1883), 
24 Ch. D. 637 ; Escalllor r. Escalller (1885), 10 App. Cus. 
312, P. O. ; He Grey’s Trusts, Grey v. Stamford, [1892] 3 
Ch. 88. 

166. Personal estate — Law of domicil of deceased.) 

— C. claimed in a foreign ct., upon the death of a 
person domiciled in the country where that ct, had 
jurisdiction, to bo the natural son of H. deceased, 
& as such natural son to be entitled by the law of 
that country to inherit the property of his father, 
who had died domiciled in that country, & intestate. 
The foreign ct. found in favour of C. : — Held : the 
Probate Ct. in England was bound by the judgment 
of the foreign ct., & C. was rightly admitted to be 
heard as contradictor to a will set up in England as 
having been made by II. disposing of his pei'sonal 
property there. — Doolioni v, Crispin (1866), L. R. 
1 H. L, 301 ; 35 L. J. P. & M. 129 ; 15 L. T. 44, 
H. L. 

Annotations: — Mentd. He Trufort. TralTord v. Blanc (1887). 
36 Ch. D. 600 ; IVmborton v. Hughes, [1899] 1 Ch. 781 ; 
He Martin, Loustalan v. Loustalan, [1900] P. 211, C. A. 


(b) From the Bastard, 

167. Death Intestate Sc without issue — Personal 
estate — Grant of administration to Crown.] — Where 
a bastard die.s intestate without wife or issue the 
King is entitled to his personal estate, <fc the 
Ordinary of course grants administration to the 
patentee of the Cix)wn. — Jones v, Goodchild 
(1729), 2 Eq. Cas. Abr. 425 ; 22 E. R. 361. 

AmwUitions : — Mentd. Pluck v, Diggos (18,31), 5 Bli. N. S. 
31, H. L. ; Loy v. Ducket t (1811), Cr. & Ph. 305 ; Reynolds 
Wright (1858), 25 Beav. 100 ; Wright r. Chappell (1869), 
20 L. T. 309. 

108 . Duchy of Lancaster.] — The 

Sovereign having succeeded to all the rights of the 
Duchy of Lancanster by a title distinct from the 
title te) the Crown, is entitled in right of the Duchy 
to the goods of a bastard dying intestate in the 
Duchy.— Dyke v, Walford (1848), 5 Moo. P. C. C. 
434 ; 6 State Tr. N. S. 699 ; 6 Notes of Cases, 309 ; 
12 Jur. 839 ; 13 E. R. 557, P. C. 

Annotations : — Apprvd. A.-G. (Guturio) v. Mercer (1883), 6 
App. Cas. 767, 1*. C. Mentd. Gorham r. Exeter (1850),. 


PART JV. SECT. 2, SUB-SECT. 1. 

163 i. Compensation for accident — 44 
Viet. c. 22 (O.), s. 7- — No action under.] — 
Gibson v. Mtdlano Ry. Co. (1853), 2 
O. R. 658.— CAN. 

163 ii, Employers' JAahUiiy Act, 

1880 (c. 42) — No action under .] — The 

S aront of an illcgitimutc child has, by 
tie law of Scotland, no right of action 
against a person whose negligence has 
canned Its death. — C i.aukk r, Carfin 
Coal Co., [18911 A. C. 412.— SCOT. 
See, further. Master & Servant. 

163 iii. To mother .] — An illegiti- 

mate child has no title to sno for 
damages in respect of the death of Its 
mother at common law. — Clement v. 
Beij. & Sons, Ltd. (1899), 1 F. (C:t„ of 
Sees.) 924 ; 36 Sc. L. R. 726 : 7 S. L. T. 
44.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 2— A (a). 

0 . Application, for revocation of 
OtarU of administration .] — A rule nisi to 
rescind a grant of letters of administra- 
tion was obtained by one of intestate’s 
daughters on the ground of the immoral 
oondiict of the widow, who alleged that 
the daughter was an illegitimate child of 
intestate : — Held : if the daughter was 
Illegitimate, as alleged, she had no right i 


to interfere, & the question of Illegiti- 
macy was for a jury Uj doterraino. — 
Galloway v. Galloway, 3 J. It. N. S. 
29.— N.Z. 

d. In Cape Colony.] — jirothers & 
sisters by the same mother are entitJed 
to succeed to each other as heirs ah 
intestaio, although they an* illegitimate. 
— Mooamat Jassiem V. The Master 
(1891), 8 S. C. 259 ; 1 C. T. R. 212.— 
S. AF. 

e. In Trinidad.] — ^According to the 
Spanish laws originally In force in 
1’rJnldad, children bom before marriage 
(contracted before Mar. 12, 1846) had 
the Bam<5 rights of inheritance from 
their father & mother as children born 
after marriage. Ordinance No. 24 of 
1845, s. 12, while preventing marriage 
after that date from legitimating the 
ante naii children, did not takeaway the 
status of legitimacy previously ac- 
quired. A mother married before that 
date died intestate In 1862, leaving 
seven children, three of whom were 
ante nati &. four post nati : — Held : each 
by inheritanc.e took one-seventh of the 
estate which the mother had acquired 
by purchase imder Ordinance No. 24 of 
1845, B. 5. — Escallikh V. Escalijer 
(1886), 10 App. Cas. 312 ; 64 L. J. P. C. 
1 ; 53 L. T. 884. P. C.— TRINIDAD. 


PART IV. SECT. 2, SUB-SECT. 2— A (b). 

f. Death intestate — Estate 
sented by Attorrksy-Oencral.] — The 
A.-G. sufficiently represents the per- 
sonal estate of an intestate bastard 
without taking out letters of administra- 
tion thoret>f. — M’K iernan v. KernaN 
(1841), FI. & K. 352 ; 4 I. Eq. R. 269 


167 i. Death intestate c£* without issue 
— 2'ime for ascertaining next of Icin.l 
— Under Adminlstrat on Act, 1908,. 
8. 50 (3), the time of the death of an 
unmarried intestate male illegitimate ia 
the point of time at which to ascertain 
the next of kin of his mother. — I ^ublio 
Truhtee V. Bishop (1915), 34 N. Z. L. R. 
1014.— N.Z. 


167 ii. Trinidad.] Clrcum- 

sf ancos (see supra) in which Held : 
with regard to the shares of two arde 
nati, who had died thereafter intestate 
without issue, under Ordinance No. 24 
of 1845, 8. 6, & Ordinance No. 7 of 
1858, B. 7, they were dlvlsiblo equally 
amongst the four surviving chlldrenr 
whether ante nati or j)ost nati. Sc the 
issue of a deceased daughter. — 
Ehcalubb V. Ebcallibb (1885), lO- 
App. Cas. 312 ; 64 L. J. P. C. 1 ; 

L. T. 884, P. C.— TRINIDAD. 

k. Death intestate db without lawful 
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la <3. B. 52 : R. V. Suffolk JJ. (1852), 18 Q. B. 416 ; A.-G. 
line (1859), 4 H. & N. 94 ; lie Hieginson & Dean, 
-Q., [18991 1 Q. B. 325 ; He Bond, Panes v, A.-Q. 
i2 li. T. 012 ; lie Barnett’s Trusts, [19021 1 Ch. 
-Q. V, British MuBOum Trustees, [1903] 2 Ch. 598. 

Duchy of Cornwall.] — Where a 

bastard died intestate & a bachelor, in the county 
of Cornwall, a grant of administration was made to 
the Prince of Wales without notice to the Queen’s 
Proctor, &> the sureties wore dispensed with. — Re 
Griffiths (1884), 48 J. P. 312 ; 1>2 W. R. 524. 

170. Real & personal estate — Land Trans- 

fer Act, 1897 (c. 65)— Form of grant.] — Where a 
widow died, after the commencement of the above 
Act, without issue, a bastard & intestate, entitled 
to both real & pei*sonal estate, a grant was made by 
the ct. to the solr. to the Treasury of administration 
of her personal estato only, as before the Act. — 
Be HABTiJiy, [1899] P. 40 ; 08 L. J. P. 10 ; 47 
W. R. 287. 

Annotation : — Mentd. Talbot, v. Jevors, [19171 2 Ch. 393. 

171. Property partly disposed of by will — Death 
without issue — Residue undisposed of — Escheat to 
Crown.] — Devise & bequest of residue of testator’s 
property to A., B. & C. “ upon trust ” to convert & 
pay debts &> certain legacies. Ttjstator, in a subse- 
quent clause, appointed A., B. <fe C. his exoi's., he 
died without next of kin. Testator was illegitimate 
& died without having ever been married i—UeJd : 
the Crown, as against the exors., was ontiDed to the 
undisposed-of residue. — R pah ??. Stedman (1859), 
20 Beav. 495 ; 28 T.. J. Ch, 481 ; 33 L. T. O. S. 115 ; 
53 E. R. 989. 

Annotation : — Apprvd. He HiggiiiHon & Dean, Kx p, A.«0., 

[18991 1 Q. B. 325. 

172. Form of grapt.]— Where a bas- 

tard having no relations makes a will disposing of 
a part only of his or her property, the Orowm has a 
right to a grant “ save & excc'pt,” or to a cmierorum 
grant, but not to a general gi’ant of administration. 
—Re Rhoades (1800), L. R. 1 P. & D. 119 ; 35 
L. J. P. & M. 125. 

173. Married female bastard — Death without 
Issue — Absolute title to settled property — Grant to 
husband.] — A testatrix gave property to trustees 
upon trust to pay the income to her illegitimate 
daughter for life for her separate use without power 
of anticipation, & after the daughter’s decease upon 
trust for such persons as the daughter should 
appoint, &, on default of appointment, in trust for 
the daughter’s children. After the death of testa- 
trix, the daughter, while still an infant, upon her 
marriage, made with Die sanction of the ct. under 
Infant Settlements Act, 1855 (c. 43), a settlement, 
hj which, in exercise of the power of appointment 
given her by testatrix, she appointed the property 
to trustees, upon trust, after the death of the sur- 
vivor of herself & her husband in default of chil- 
dren, for such pemms as she* should appoint, in 
default of such appoint/ment, if she should survive 
the husband, in trust for her absoluUdy, & if she 
should not survive him, in trust for such persons as, 
under Stats, of Distribution, would have become 
entitled thereto upon her death, had she died pos- 
sessed thereof intestate & without having been 
married. The daughter died while still an infant, 
& intestate, without having exercised the general 
power of appointment reserved to her by the set/tle- 
inent, & the husband took out letters of administra- 
tion to her estate. There were no children of the 
marriage : — Held : having regard to ss. 1 &. 2 of the 


V. ijnini 

Ex p, A. 
(1990), [ 
847 ; A. 


above Act, the appointment made by the illegiti- 
mate daughter by her marriage settlement, being 
absolute in terms, operated, on failure of the limita- 
tions of the settlement, (bc^cause of the fact that the 
daughter, being illegitimate, could have no next of 
kin), to make the property her own absolutely, & 
her husband was ent itled to it as her administrator 
& not the next of kin of her mother. — Re Hcott,. 
Hwrr V. Haniutry, [1891] I Ch. 298 ; 00 L. J. Ch. 
461 ; 63 L. T. 800 ; 39 W. R. 264. 

B, Under Wills* 

174. Right of bastard to take — Description.] — If 

illegitimate children are meant, there is no rule of 
Ijolicy which prevents the ct. from saying that they 
are intended ; in otiier w^ords, if they are sutllciently 
described, there is no rule that, prevents their 
taking (Lord Eldon, C.). — Wilkinson v, Adaih 
( 1813), 1 Ves. & B. 422 ; 35 E. R. 163, L.C. ; affd. 
(1823), 12 Price, 470, H. L. 

Annotations: — Folld. Bcacheroft r. Boachcroft (1816), 1 
Madd. 430; WoodhouHeleu v>. Dalrymplc (1817), 2 Mer. 
419 ; Bayley v. Sneiham D822), 1 Sim. & St. 78 ; Barnett 
r. Tuirwoll (1862), 31 Beav. 232 ; Crook v. Hill (1871), ft 
Ch. App. 311, L..JJ. ; Dorinr. Donn (1 873), L. li. 17 Kq. 463 ; 
Laker v. Hordern (1876), 1 Ch. D. 644 ; He Doakin,. 
Starkey r. EyivH, 11894J 3 Ch. 565. Refd. Haat^ldinc,. 
(Iranffe v. Sturdy (1 886), 31 Ch. D. 511, C. A. Meoid. Doe v, 
Hallctt (1813), 1 M. & S. 121 ; Swaine v. Kcnnerley 
(1813), 1 Vca. & B. 469 ; Gordon v. Gordon (1816), I Mer. 
141 ; Leake v. Kobinnon (1817), 2 Mer. 363 ; Evans f. 
Massey (1819), 8 IMco, 22 ; Osmond i’. Tindall (1825), 

5 Vos. (1827 od.) 534, n. ; Bogriey v. MoUard (1830), 1 
Russ. & M. 581 ; Gill r. Shelley (1831 ), 2 Russ. & M. 336 ; 
Hedger V. Stoavenson (1837), 2 M. & W. 799; Lewis 
Gompertz (184 Oh 6 M. & W. 399 ; Furze v. .Sharwood 
(1841), 2 Q. B. 388 ; Dover v. Alexander (1843), 2 Haro, 
275 ; De Ziohy, Ferraris and Orokcr t). Hertford (1843)^ 
3 Curt. 468 ; Morrlce v. Morrico (1843), 2 Notes of Cases, 
199 ; Early u. Bonbow (1846), 2 Coll. 342 ; Lambell & 
Lanibell v. Cleave (1846), 10 Jur. 65 ; Warner v. Warner 
(1850), 29 L. J. Ch. 273 : Key v. Key (1853), 4 De G. M. 

6 G. 73. L..r J. ; He Overhiirs Trusts (1853), 22 L. ,T. Ch. 485 ; 
Allen 1 ?. Maddock (1858), 11 Moo. P. C. C. 427, P. C. ; 
Howarth v. Mills (1866), L. R. 2 Kq. 389 ; Clifton r. 
Goodbun (1868), L. R. 6 Eq. 278 ; He Wells* Estate.* (1868), 
L. R. 0 Kq. 596 ; Hill r. Crook (1873). L. R. 6 H. L. 265, 
H. L. ; (^ccleston v. Fullalove (1874), 9 (^h. App. 147, 
L.C. & L..l,l. ; Levy Solomon (1877), 37 L. T. 263 ; Kllford 
r. Blariey (1885), 31 Ch. D. 56, C. A. ; He Hall, Branston v, 
Weightmaii (1887), 35 Cii. 1) 551 ; Ho .Todrell, Jodrell r. 
Seale (1890), 59 L. ,1. Ch. 538, C. A. ; He Pearce, Alliance 
Assce. r. Francis, [1913] 2 Ch. 674, C. A. 

175. Equally with legitimate children,} 

— A testator gave a largo sum of money upon the 
happening of several contingent events, “to be 
equally divided among.st the children, legitimate or 
illegitimate, of my brother B.” At the death of 
testator illogitimato children alone were living- 
Legitimate children were afi-en^'ards born i — 
Held: the fund ve.sted in the illegitimate children 
on the death of testator, subject to be divested pro 
ianio on the birth of legitimate children, & it was 
divisible among both classes. — B arnett v. Tug- 
well (1862), 31 Beav. 232 ; 31 L. J. Ch. 629 ; 7 
L. T. 121 ; 26 J. P. 627 ; 8 Jur. N. S. 787 : 10 W. R. 
679 ; 54 E. R. 1127. 

Annotation : Ocelostoii v. Fullalove (1873), 9 Ch> 
App. 147. L.C. & L.JJ. 

176. Child en ventre sa mere at date of will — 
Reference to paternity — Uncertainty.] — Under a 
bequest to such child or children if more than one as 
A. may happen to be “ enceinte of by me,” a natural 
child, of which she was then pregnant, cannot take ; 
though a bequest to the natural child of which a 
woman was enceinte, without reference to any per- 
son as the father, would probably be good, having 


iwue .] — The illofidtimato eon of an 
EngliBhnian by a Mahommedan woman 
^ed intestate without lawful issue, 
leaving him surviving his mother, his 
mistress, & several illegitimate children : 

Itls property passed to the 
Crown In default of heirs. — S ecrbtary 


OF State v. Administrator- General 
OF Bengal (1868), 1 B, L. R. A. C. 87. 

— IND. 

PART IV. SECT. 2, SUB-SECT. 2— B. 

174 i. Rioftt of bastard to take, 1 — Semhle : 
every gift to illegitiroate children not 


in esse is void, & there Is no distinction 
between cases where they arc described 
by reference to a particular father & 
where not . — Re (Connor (1845), 8 

I. Eq. R. 401 ; 2 Jo. & Lat. 456.— 
IR. 
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no uncertainty. — E arle v . Wilson (1811), 17 Ves. 
628 ; 34 E. K. 206. 

Annotations: — Distd. Gordon v. Gordon (1816), 1 Mer. 141 ; 
Evans v. Massey (1819), 8 Price, 22, Mrntd. Wilkinson v, 
Adam (1813), 1 Vos, & B. 422 ; Bcachcroft v. Bcachcroft 
(1816), 1 Madd. 430 ; Lainbell & Lambcll v. Cleave 
(1846), 10 Jur. 55 ; Pratt r. Mathew (1856), 22 Boav. 
328. 

177 . .] — Bequest to the natural 

child of which a woman was enceinte, without 
reforcnco to any person as the father \~Held : i?ood, 
there being no uncertainty in the object described. 
— Gordon v , Gordon (1816), 1 Mer. 141 ; 35 E. U. 
G28. 

Annotations: — FoUd. Evans i>. Massey (1819), 8 Price, 22. 
Mentd. Beaclicroft v. Boachcroft (1816), 1 Madd. 430 ; 
Lamholl Sc Lambell r. Cleave (1846), 10 Jur. 55 ; Occleston 
V. Fullalove (i873), 9 Ch. App. 147, L.C. 

178. Born before testator’s death — ^Ac- 
knowledged by him.] — A testator, who had gone 
through the ceremony of marriage with L., his 
deceased wife’s sister, who had two daughters, O. 
& E., by him, & who was enceinte with a third 
at the date of the will, gave a moiety of his property 
to trustees in trust for L. for life, <te after her death 
for his reputed children C. & E., & all other children 
which he migiit have or be reputed to have by L., 
then born or thereafter to be born. The third child 
was born before testator’s death, & was acknow- 
ledged by him as his child ; — Held : ^ the after-born 
45hild was entitled to share with her sisters under the 
will. — O ccleston v . Fullalove (1874), 9 Oh. App. 
147 ; 43 L. .T. Ch. 297 ; 29 L. T. 785 ; 38 J. V. 190 ; 
22 W. R. 305, L.C. & L. JJ. 

Annotaiions : — Folld. Re Goodwin’s Trust (1874), L. R. 17 
Eq. 345. Distd. He Bolton, Brown v. Bolton (1886), 31 
Ch. D. 542, C, A. Folld. He Hastie’s Trusts (1887), 35 
Ch. D. 728 ; He Loveland, Loveland v. Loveland, fl906) 
1 Ch. 542. Mentd. He Aylo’s Trusts (1875), 1 Ch. D. 282 ; 
Dorin v, Dorin (1875), 33 L. T. 281, H. L. ; He Hornor, 
Eagloton v. Horner (1887), 37 Ch. D. 695 ; He Shaw, 
Robinson v. Shaw, [18941 2 Ch. 573 ; He Du Bochot, 
Mansell v. Allen, [190112 Ch, 441 ; In the. Estate of Froffloy, 
[19051 P. 137 ; He Homer, Cowliehaw v. Rondcll G916), 
86 L, J. Ch. 321. 

179. Reputed children.] — H. by his 

will gave a trust fund “in trust for my four natural 
children by M., viz., J., C., E., & H., & all & every 
other children & child which may be born of M. 
previous to & of which she may be pregnant at the 
time of m^ death, share & share alike.’’ Be.sides 
the fo\ir children named in the will there were three 
other children bom of M. after the date of the will & 
before the death of t(?st-ator, all of whom were known 
by hi.s surname ; — Held ; being a gift by will to 
illegitimate children of testator to be in esse before 
the death of testator, it was a good gift, & the chil- 
dren who came into being after the date of the will & 
before the death of testator were entitled to share 
in the gift. — Re TTastie’s Trusts (1887), 35 Ch. D. 
728 ; 66 L. J. Ch. 792 ; 57 L. T. 1-68 ; 35 W. R. 


Annotations : — FoUd. He Loveland, Loveland r\ I^oveland, 
[19061 1 Ch. 542. Mentd. He Du Bochet, Mansell v. Allen, 
[19011 2 Ch. 441; He Homer, Cowlishaw v. RendoU 
(1916), 86 L. J. Ch. 324. 

180. Born after testator’s death — Sufficient 

description.] — A bequest in favour of a woman’s 
illegitimate child en venire sa mere at the date of the 
will, though not born until after testator’s death, is 
not contrary to public policy. 

A testator, whose daughter M. had with his 
knowledge gone through the ceremony of marriage 


with C., her deceased sister’s husband, & had had 
two children by him, made his will at a time when 
he knew she was again enceinte. He thereby gave 
leaseholds to trustees on trust for “ my dauj^ter 
M., the wife of C.,“ for her life, with remainder to 
“ the child or children of my daughter M.” as she 
should appoint, & in default for her child or cWl- 
dren equally, & if none, then over. Testator died 
three months before the third child was bom. M. 
appointed the two children bom at the date of the 
will, the child of which she was then enceinte, & a 
fourth child begotten & born after the testator’s 
death : — Held : the child en venire sa mire at the 
date of the will took under the gift, but the child 
begotten & born after testator’s death could not 
take. — Crook v . Hill (1876), 3 Ch. D. 773; 46 
L. J. Ch. 119 ; 41 J. P. 228 ; 24 W. R. 876. 

Annotation : — Distd. He Bolton, Brown v. Bolton (1H86), 31 
Ch. D. 542, C. A. FoUd. Ebborn v. Fowler, [19091 1 Oh. 
578, O. A. Mentd. He Du Bochot, Mansol v. Alien, [1901] 
2 Ch. 441. 

Gifts to ** children” — Whether illegitimate 
children included.] — See Wills. 

C. Under other Instruments. 

181. Limitation to bastard & his heirs — Fee 
simple.] — If lands are given to a bastard A; his heirs 
he takes a fee simple ; & a limitation over upon 
such gift would be void, & yet tlio lands cannot 
descend upon any other but his issue (Holt, C. J.). — 
Idle v . Cook (1705), 1 P. Wms. 70 ; 2 Ld. Raym. 
1144 ; 11 Mod: Rep, 57 ; 24 E. R. 298. 

Annotations: — Mentd. Darblson r. Beaumont (1713), 
Fortes. Rep. 18 ; Martin d. Tregonwoll v, Strachan 
(1743), 5 Term Rep. 107, n. ; Doe v. Martin (1790), 4 
Term Rep. 39 ; Goodtitlo v. Otway (1796), 1 Boh. & P. 
576 ; Cave v. Holford (1708), 3 Vofl. 650 ; Doe v. Smedcllc 
(1818), 2 B. Sc Aid. 126 ; Morgan v. Morgan (1876), L. R. 
10 Eq. 99 ; Olivant v. Wriprht (1878), 9 Ch. D. 646. 

182. Existing illegitimate children — ^Validity of 
gifts to.] — By the settlement made on the marriage 
of J. with M. his wife, freehold property was con- 
veyed to tmstees in trust, after certain limitations 
which failed, for all & every the child or children 
then already bom & thereafter to be bom of 
F. & E. his wife. At the date of the settlement 
F. & E. his wife had been married about five years. 
They had previously cohabited together, & had 
several illcgitimat-o children, but th^ never had 
any children bom after marriage. F. & E. were 
both dead ; — Held : the illegitimate children were 
entitled under the settlement. — Gabb v. I’render- 
GA8T (1855), 1 K. & J. 439 ; 3 Eq. Rep. 648 ; 24 
L, J. Ch. 431 ; 26 L. T. O. S. 47 ; 1 Jur. N. S. 900 ; 
3 W. R. 395 ; 69 E. R. 531. 

Annotation : — Mentd. Crook r. Whitley (1856), 25 L. J. Cli. 
657. 

183. -.] — By a marriage settlement, 
personally belonging to the intended wife was 
settled in trust for her separate iLse for her life, & 
subject thereto as she should by deed or will ap- 
point, & in default of appointment, in case she 
should predecease her husband, in imst for such 
persons as under the Stats, of distribution would 
nave become entillcd thereto at her death if she 
had died intestate & without having been married, 
& it was declared that A. (her illegitimate daughter) 
should, for the purposes of that trust, be deemed to 
be her lawful child. The wife made no appoint- 
ment, & died without lawful i.ssue, leaving her hus- 
band & A. surviving : — Held : A. was entitled, 
under the settlement, to the trust fund. — Wilson 


PART IV. SECT. 2, SUB-SECT. 2— -C. 

m. Conveyance — Defect in.] — Defect 
In a legal conveyanoo not supplied In 
favour of a natural child. — Blaks v. B. 
<1817), Beat. 675.— IR. 


n. Certificate under Act XXVII. of 
1860 — Effect of .] — A oertifloato was 
granted imder the above Act to the son 
of a deceased docroe-holdor In respect 
of the debts due to his father’s estate. 
The son was alleged by a Judgment 
debtor to be iU^timate, & not the legal 


representative of the deceased decree- 
holder ; — Z/cW ; the certificate was con- 
clusive of the son’s representative oharac- 
tor. Sc a full indemnitv to all persons 
partng their debts to nlm. — Qaitra v. 
Gayadin (1882), I. L. R, 4 AU. 355.— 
IND. 
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V. Atkinson (1864), 4 De G. J. & Sm. 455 ; 4 New 
Rep. 461 ; 33 L. J. Oh. 676 ; 11 L. T. 220 ; 46 E. R. 
095, IjtJJ, 

Annotations : — ^Folld. lie Ball’s Trust (1879), 11 Ch. D. 270 : 

Upton V. Brown (1879), 12 Ch. D. 872. Expld. Emmlns v. 

Bradford, Johnson v. Emmlns (1880), 13 Ch. D. 493. 

Polld. lie Ardon’s Settlmt., [1890] W. N. 204. Expld. 

Btoddart v. Savile, [1894] 1 Oh. 480. Folld. Re Maro, 

Maro V. Howey, [1902] 2 Ch. 112. Consd. Re Brydone’s 

Settlmt., Cobb v. Blackbnmo, [1903] 2 Ch. 84, C. A. 

Ezpld. Re Smith’s Settlmt., Wilkins v. Smith, [1903] 

1 Ch. 373. Mentd. Re Watson’s Trusts (1886), 55 L. T. 

31G. 

184. Future Illegitimate children — Invalidity of 
gifts to.] — B. made a feoffment to the use of himself 
for life, remainder to the use of the issue male of the 
bodj^ of L. reputed to be begotten by B., whether 
lawlully or unlawfully begotten, & the heirs of the 
bodies of such issue. Afterwards B. had issue bv 
Li. pltf., who alleged himself the reputed issue dc 
alleged no marriage of B. & L. : — Held: (1) (as 
reported Moore, K, B. 430 ; sub nom. Bladwell v. 
Edwards^ Noy, .35, Popham C..T., diss,) the re- 
mainder was good ; (2) (as reported Oro. Eliz. 509 ; 
S. C. Anon. Co. Litt. 3b) the remainder was void. 
I’ltf. then alleged a marriage of B. & L. & himself 
to be the lawful issue ; (3) (as reported Cro. Eliz. 
509) the remainder W'as good. — Blodwell v. 
Edwards (1590), Cro. Eliz. 509 ; Moore, K. B. 430 ; 
78 E. R. 758 ; sub nom. Bladwell v. Edwards, 
Noy, 35. 

Annotations Distd. Wilkinson v, Adam (1823), 1 Vea. & B. 

422, L.(\ Consd. Occlrston e. EullaloTe (1873), 9 Ch. App. 

147, L.C. & L..JJ. Refd. Beachcroft v, Boachcroft (1816), 

1 Madd. 430 ; Lomas r. Wriffht (1833), 2 My. & K. 769 ; 

Barnett v. Tiiprwell (1862), 31 L. J. Ch. 629 ; Re Hastlo’s 

Trusts (1887), 35 Ch. D. 728. Mentd. Irwin v. Grey (1865), 

14 W. H. 208. 

185 . .] — Under a settlement made by 

N. in favour of his natural children, certain estates 
stood limited in the events which happened, to the 
use, in case M., with whom he cohabited, should 
have another child by him, of such after-born child 
in fee, but if such after-born son should die under 
age <k without issue, to the use of O., an illegitimate 
son of N., in fee. O. died under age. There was an 
after-born son, namelv. P*, who attained twenty- 
one : — -Held : the u.se limited to the after-born son 
was void, & the subsequent gift to O., being to take 
effect only if the aftor-bom son died under age, 
also failed, & property resulted to the heir of the 
grantor. — I aimas v. Wright (1833), 2 My. & K. 
769 ; 3 L. J. Ch. 68 ; 39 B. R. 1138. 

Annotaiion : — Mentd. Nortlien v. Carnegie (1859), 4 Drew. 

857. 

186. .]^ — Personal estate settled in 

iTust for after-born illegitimate children. Upon the 
bill of the settlor the fund was transferred to him as 
against such children. — W ilkinson v. Wilkinson 
( 1842), 1 Y, & C. Ch. Cas. 657 ; 6 Jur. 921 ; 02 E. R. 
1069. 

187. Appointment.] — A married 

woman, having several legitimate children, & one 
illegitimate child, & being separated from her hus- 
band, & enceinte with a second illegitimate child, 
appointed a fund to her illegitimate child then born, 
reserving a power of revocation, as to a moiety, in 
favour of any “ after-bom child she might have 
born of her body.” After the birth of the second 
illegitimate child she revoked the appointment of 
the moiety, & appointed the entire fund equally 
between the two illegitimate children : — Held : the 

after- bom child,” for whose benefit the revoca- 
tion might be made, must be taken, in the primary 
A; legal sense, as applying to legitimate children 
only, & the second illegitimate child was not an 
object of the reserved power, & could not take under 
the latter appointment. 

The objection to the validity of a limitation to 
unborn illegitimate children is not founded exclu- 


sively on the uncertainty of description ; nor, 
sembhf is there any distinction between the validity 
of a limitation in favour of such persons, whether 
described as the children of a man, or the children 
of a woman. — D over v. Alexander (1843), 2 
Hare, 275 ; 12 L. J. Oh. 175 ; 7 Jur. 124 ; 67 E. R. 
114. 

Annotations: — Mentd. Boll r. Alexander (1847), 6 Hare, 

543 ; Re Savillo'H Trusts (1866), 14 W. R. 603. 

188. Child en ventre sa mbre — Validity of gift to,] 

— A. & B., his aunt by the half-blood, went through- 
the ceremony of marriage ; a s(?tUement was after- 
wards made providing for the children of B. by A., 
& a month afterwards a child was born of B. by A. ; 
— Held : the child took no benefit under the settle- 
ment. — Re Shaw, Robinson v. Shaw, [1894] 2 Oh. 
573 ; 63 L. .T. Ch. 770, 71 L. T. 79 ; 43 W. K. 43 ; 
38 Sol. Jo. 513 ; 8 R. 421. 

Annotation: — Overd. Ebborn v. Fowler, [1909] 1 Ch. 578, 

C. A. 

189. .] — A. went through the cere- 

mony of marriage with B., his deceased wife’s 
sister. A settlement of a sum of stock was after- 
wards made by C., the mother of B., providing for 
the children of B. Three weeks after the date of 
the settlement a chiJd was bom of B. : — Held : the 
child was entitled to benefit under the settlement. 
— Ebbern V. Fowler, [1909] 1 Ch. 578 ; 78 L. J. 
Ch. 497 ; 100 L. T. 717 ; 53 Sol. Jo. 356, C. A. 

190. Consideration of kinship-^Use not raised in 
favour of bastard.] — W. having issue two sons, the 
elder legitimate, the younger a bastard, covenanted 
to convey certain premises, of which he was 
seised in fee, to two persons in fee to the use of him- 
self for life, & after his decease to the use of the 
elder son & the heirs male of his body, & for default 
of such issue to the use of the bastard son (naming 
him as such) in like entail. No estate was at any 
time conveyed in pursuance of this covenant. Sub- 
sequently W. surrendered & granted all his estate 
& interest to the elder son, who levied a fine with 
proclamations, & an action was brought to try the 
title of the illegitimate son ; — Held : the use could 
not be carried to a bastard without express con- 
sideration, because the consideration in law was 
not good & legal, since the illegitimate son was not 
of the blood of the father, but in law a mere 
stranger. — Gerbarde v. Wobseley (1679), 3 
Dyer, 374a; 73 E. R. 839. 

Defective assurance not aided — Sur- 
render of copyholds.] — A conveyance of copyhold 
lands made to a natural daughter, & expressed to 
be in consideration of £300, paid by her, was void 
for want of a surrender, this oeing required by the 
custom of the manor. The deed contained a cove- 
nant for further assurance. There was no evidence 
that the £300 was in fact paid : — Held : the cove- 
nant for further assurance could not be used to 
assist a void conveyance, & the defect could not be 
remedied in favour of a bastard. — F ubsaker v. 
Robinson (1717), Oilb. Ch. 139 ; Free. Ch. 476 ; 1 
Eq. Cas, Abr. 123 ; 25 E. R. 97. 

192. Execution of power. ]~;-A., who 

was seised in fee of certain premises, previously to 
her marriage with G. entered into articles whereby 
G. covenanted that A. should have power, by deed 
or will, to dispose of the premises, after her decease, 
to any person or persons, their heim & assigns. A. 
had a son T., by G., previously to the marriage, 
who was married to pltf. in 1735. By deeds of lease 
& release. A., without her husband, in consideration 
of a portion had by T. with pltf. (which was never 
in fact paid), & for natural love & affection, con- 
veyed the premises to tmstees after the decease of 
herself to the use of T. for life, renaainder to pltf. 
for life for her jointure with remainders over • 
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Held : the deed of 1 735 was a voluntary deed & a 
defective execution of the power, &. the defect would 
rot be aided by the ct. in favour of T. — Bbamhai^l 
V, Hall (1704), 2 Eden, 220 ; Anib. 467 ; 28 E. K. 
882. 

Annotations: — ^Expld. Wriprht v. Cadogan (1764), 2 Edon, 
239 ; Wright v. Ewglofield (1764). Amb. 468. 

193. Marriage consideration — Limitation in 
settlement — ^Valid against purchaser.]— A widow, 
the owner of real property, having an illegitimate 
child, contemplated a second marriage, &/ by a 
maniage settlement made between herself, her in- 
tended husband & trustees, it recited that it had 
been agreed that the property should be released & 
conveyed as therein mentioned, which was to the 
separate use of the wife for life, remainder to the 
use of the intended husband for life, remainder to 
the illegitimate child absolutely. The marriage 
took place, & husband & wife aftenv'ards mtged. 
the property. AtVr their death the illegitimate 
child brought an action of ejectment to recover the 
property from those claiming under the mt^ee. : — 
Held : the limitation in favour of the illegitimate 
child contained in the marriage settlement was not 
void as against the subsequent mtge. by 27 Eliz. 
c. 4, & pltf. was entitled to recover. — C larke v. 
Wright (1861), 6 H. N. 849 ; 30 L. J. Ex. 113 ; 7 
Jur. N. 8. 1032 ; 9 W. U. 571 ; 158 E. 11. 350 ; 
sub nom, Wright v, Dickenhon, 4 L. T. 21, 
Ex. Ch. 

Annotations: — Ezpld. Smith v. Cherrill (1867), L. R. 4 Eci. 
390. Distd. (it D’Anglbau, Andrews r. Andrews (1880), 
15 Ch. 1). 228. Ezpld. Ut Cameron & Wells (1887). 37 
Ch. D. 32. N. F. Do Mestro v. West, [18911 A. C. 264, 
P. C. Distd. A.-U. V. JacobS'Sniilh, [18951 2 Q. B. 341, 
C. A. Refd. Price v. Jenkins (1876), 4 Ch. D. 483 ; Markie 
V. Herbertflon (1884), 9 App. Cas. 303, H. L. Mentd. 
Gale V. Gale (1877), 6 Oh. D. 144 ; Tucker r. Bennett 
(1887), 38 Ch. D. 1, C. A, ; Godtrey v. Poole (1888), 13 
App. Cas. 497, P. C. 

194. — Invalid against purchaser.] — ^A 

limitation in a marriage sot tlemeni/ in favour of the 
settlor’s illegitimate child & his issue, not being 
within the marriage consideration, may be defeated 
by a subsequent conveyance by the settlor to a pur- 
chaser for value, unless such result would involve 
the defeat of other limitations within the marriage 
consideration. Hpecial agreement between the 
parties thereto in favour of the limitation, accept- 
ance by one of the parlies of different interests in 
the settled property from those wliich the law 
would have given, omission to ju^ovide for all or 
some of the issue of the maniage, are insufficient to 
support such limitation against a purchaser for 
value. — D e Mestre v. West, [1891 ] A. C. 264 ; 60 
L. J, P. C. 66; 64L. T. 375; 55 J. P. 613, P. C. 

Annotation : — Mentd. A.-G. v. .Tacobs-Smith, [18051 1 Q. B. 
472. 

195. Exclusion of equitable presumption— Satis- 
faction.] — In the case of children, whose relation 
BR such the law recognises, the doctrine of presump- 
tion is that a subsequent advancement is a satis- 
faction of a legacy to sucli a child ; but as the law 
does not recognise the relation between tht? putative 
father & illegitimate child, as imposing this debt of 
nature, the father in that case stands as a stranger, 
& no such presumption arises in that case (Lord 


Eldon, C .). — Ex p. Pye, Ex p. Dubost (1811), 
Ves. 140 ; 34 E. R. 271. 

Annotations: — FoUd. Wethorby v. Dixon (1816), 19 Ves. 
407. Apld. Suisse v. Lowther (1843), 2 Hare, 424. Reid. 
tie Roby, Hewlett v, Newington, [1908] 1 Ch. 71, C. A. 
Mentd. (J^otteeii v. Missing (1815), 1 Madd. 176 ; Hooper 
V. Goodwin (1818), 1 WUs. Ch. 212: Colvin v. Fraser 
(1829), 2 Hag. Ecc. 266 ; Platt v. Platt (1830), 3 Sim. 
503 : Wharton v. Durham (1834), 3 My. & K. 472 ; Kd- 
wards r. Jones (1836), 1 My. &Cr. 226 ; Powys r. l^risfleld 

S , 6 Sim. 528 ; Pym v. Lookyer (1841), 5 My. & Or. 29 ; 

Stubbs (1842), 1 Hare, 476 ; M’Faddeu v. Jeukyns 
(1842), I Hare, 458 ; Moekv. Kcttlowell (1842), 1 Hare, 464 ; 
Walker v. .lelTreys (1842), 1 Haro, 341 ; Kirk r. Eddowee 
(1844), 3 Hare. 509 ; Grillith v. Ricketts (1849), 7 Hare, 
299 ; Kekewlcli v. Manning (1851), 1 De G. M. & Q. 176^ 
L.J.T. ; Price v. Price (1851), 14 Beav. 598 ; Dipplo r. 
Cories (1853), 11 Hare, 183; Wealo v. Ollive (1853). 17 
Beav. 252 ; Donaldson r. Donaldson (1854), Kay, 711 : 
Tierney v. Wood (1854), 19 Beav. 330; Alrey v. Hall 
(1856). 3 Sm. & G. 315: Parnell r. HlngHton (1856), 3 
Sm. & G. 337 ; Forbes v. Forbes (1867), 3 .lur. N. S. 1206 ; 
Vandenberg I'almer (1858), 4 K. &: J. 204 ; Thomas r. 
Thomas (1859), 8 W. K. 71 ; Milroy v. Lord (1862), 4 
De G. F. & J. 264, L.JJ. ; Peckham v. Taylor (i862), 31 
Beav. 250 ; Forrest v. P'orrost (1865), 34 L. J. Ch. 428 ; 
Grant v. Grant (1865), 34 Beav. 623 ; Roberts v. Roberts 
(186.'»). 13 L. T, 492 ; Tucker r. Burrow (1865), 2 Hem. Sc 
M. 515 ; Cliicliesicr i\ Coventry (1867), L. U. 2 H. L. 71, 
H. L. ; Ponfold v. Mould (1867), L. R. 4 Eq. 662 ; 
Richardson r. Richardson (1867), L. R. 3 Eq. 686 ; 
Warriner v. Rogers (1873), L. R. 16 Eq. 340 : Beiinot tv 
Bennet (1879), 10 Cb. D. 474 ; Harding v. Harding (1886), 
17 Q. B. D. 442 ; Montagu v. Sundwich (1886). 32 Ch. I). 
525, C. A. ; lie Hamlet, Stephen & (hmiiingham (1888), 
38 Ch. D. 183 ; tie Locon. Lacon r. Laron, [18911 2 Ch. 
482, C. A. ; tie Ashton, Ingram r. Papillon. [18971 2 Ch. 
574 : tic J agues, Hodgson v. Braisby, [1903] 1 Ch. 267, 
C. A. 

See, further. Equity. 

196. Advancement.] — Where by the cus- 

tom of a manor copyholds wore held for lives suc- 
cessive (the legal tenancy being in the cestui que 
vie) : — Held : the insemon, by the beneficial 
holder of such copyholds, of tlio name of the ille- 
gitimate son of his daughter as cestui que vie tliercof 
was not of itsell sufficient to raise a presumption that 
such copyhohls were intended to be given to such 
grandchild by way of advancement/, although such 
grandchild & his mother were at the time of the 
transaction inmates of the grandfatlior’s house & 
maintained by him, & although the grandchild 
continued to be so maintained after tlie marriage 
of his parents, which tDok place shortly after the 
transaction. — Tucker v. Burrow (1865), 2 Hem. & 
M. 515 ; 0 New Rep. 1,39 ; .34 1.. J. Ch. 478 ; 12 
L. T. 485 ; 11 Jur. N. S. 525 ; 1,3 W. R. 771 ; 71 
E. R. 563. 

Annotation : — Mentd. He Hamlot, Stephen v. Cunningham 
(1888), 38 Ch. D. 183. 

197 . Evidence of Intention.] — An 

owner of estates in Jamaica procured a deputation 
for his illegitimate son on the security of his estate, 
which office was to the value of £800 a year for 
seven years. The father died a year after the gift, 
having made other provisions by his will for his 
illegitimate son. The question being whether the 
appointment was for the grantee’s own use or in 
trust for his father, evidence was admitted to ex- 
plain the intention as to an absolute gift & that the 
son took the profits for his own use during the life 
of his father & had continued so to do since his 
decease ; — Held : the son took the appointment to 
his own benefit &: not in trust. — Beckford v. 
Beckford (1774), Lofft, 490 ; 98 E. R. 763. 

Annotations : — Consd. Tucker v. Burrow (1865), 6 New Rep. 
139. Reid. Soar v, Foster (1858), 4 K. & J. 152. 
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Part V. — Rights and Liabilities towards the Bastard. 


Sect. 1.— RIGHT TO CUSTODY. 

198. Father’s right to custody — ^Against abductor.] 

— ^In a case, in wliich deft, had taken from a man’s 
•custody hia natural daughter, wlio was fifteen years 
of age : — Held : a putative father had the right to 
the care & education of his child, & the illegitimacy 
made no difference for the purposes of 4 &: 5 Phil. & 
Mary, c. 8. — K. v. Oornforth (1742), 11 East, 10 ; 
1 Bott’s Poor Law, 6th ed., p. 458 ; 2 Stra. 1162 ; 
*93 E. R. 1101. 

Annotationa : — Distd. Kx p, Glovor (18^5), 1 Har. & W. 508. 
Reid. H. V. Edmuutou (1784), Cald. Mag. Cas. 435. 

199. Mother’s right to custody — Mother preferred 
to father*] — Tlic mother of an infant illegitimate 
•child is entitled to the custody of the child in pre- 
ference to the fatiier, though from his circumstances 
he may bo better able to educate it . — Ex p. Knee 
< 1804), 1 Bos. & P. N. R. 118 ; 127 E. R. 416. 

Anfwtations : — Consd. Barnardo v. McHugh, [1801 1 A. C. 
388, H. L. Folld. B. 1’. Baruardo, Jdiich’ Case, [1891] 1 
Q. B. 191, D. (J. Reid. H. V. Nash (1883), 10 Q. B. D. 154. 

200. Removal by force or fraud.] — A 

motion for an information against deft, for taking 
away a bastard child from its mother & delivering 
it to the father, a man of fortune : — Held : the jus- 
tices were wrong in ordering the child to be de- 
livered to the care of its mother. 

The circumstances of the parents sliould direct 
in those cases (Loud Mansfield, C.J.). — R. v, 
Felton & Wexman (1758), 1 Bott’s Poor Law, 
iSth ed., p. 478. 

Annotation: — Apprvd. Barnardo v. McHugh, [1891] A. C. 
388, H. L. ^ 

201. Restoration to mother.] — If the 

putative fatiicr of a bastard obtain tiic possession 
•of her from her mother by fraud, the ct. will order 
her to be restored to the mother. — R. v, 8oper 
<1793), 5 Term Rep. 278 ; 101 E. R. 156. 

Annotations : ~ Consd. It. v, Moseley (1798), 5 East, 224, n. 
Distd. He Lloyd (1841), 3 Man. G. 547. Consd. Barnardo 
V. McHugh, [1891) A. G. 388, H. L. FoUd. It. v. Baruardo, 
Jones’ Case, [1891] 1 Q. B. 194, D. C. 

202. .] — If the putative father 

of a bastard child obtain j)ossession of it by force 
or fraud the ct. will order it to be restored on the 
application of the mother. — R. v, Moseley (1798), 
6 East, 224, n. ; 102 E. R. 1055, n. 

Annotations: — Distd. He Lloyd (1841), 3 Man. ^ G. 547. 
Consd. Barnardo u. McHugh, [1891] A. C. 388, H. L. 
Reid. He Hakewill (1852), 12 C. B. 223. Mentd. H. v. 
Hopkins (1800), 7 East, 579, L.C. 

203. Child under seven.] — The 

ot. will grant a habeas corpus to bring up the body 
of a bastard child, within the age of nurture, for 
the purpose of restoring it to the custody of the 
mother, from wJiosc quiet possession it was taken 


at one time by fraud & afterwards by force ; & 
this without prejudice to the question of guardian- 
ship. — K. V. Hopkins (1806), 7 East, 579 ; 103 
E. R. 224, L.C. 

Armotniions : — Distd. Re Lloyd (1841), 3 Man. Sc G, 547. 
Consd. Barnardo v, McHugh, |1891] A. C. 388, H. L. 
Reid. H. t). Clarke (1857). 7 E. & B. 18G. Mentd. Re UUee 
(1885), 53 L. T, 711. 

204-. Prlmft facie right.] — woman placed 
her illegitimate female child soon after its birth 
with N. & his wife, who werti labouring people, in- 
tending to pay them for it. Siie fell into ill health 
& was unable to continue her payments, but N. & 
his wife continued to maintain the child till it was 
nearly seven years old. The mother then applied 
to have the child delivered to her, which N. & his 
wife refused. The mother, a kept mistress, did not 
propose that the child should live with her, but with 
a respectable married sist^u', whose husband was 
in a station suptirior to that of N. : — Held : the 
mother of an illegitimate infant had a natural right 
to its custody, which would be regarded by the ct., 
Sc a habeas corpus must Ixi granted. — R. v. Nash, 
Be Carey (1883). 10 Q. B. D. 454 ; .52 L. J. Q. B. 
442 ; 48 L. T. 417 ; 31 W. R. 420, C. A. 

Annotations : — Apld. Re Ullot5 (1885), 53 L. T. 711. Apprvd. 
Barnardo w McHugh, [18911 A. C. 38S, H. L. FoUd. K. i’. 
Barnardo, .lones* Case, [18911 1 Q. B. 149, C. A. Refd. 
R. V. Walker (1912), 28 T. L. R. 342. Mentd. R. v. New 
(1904), 20 T. L. R. 583, i\ A. 

205. Benefit of child —Child over 

seven. ] — 8., an Englishwoman . had married, accord- 
ing to the Mahommodan ritual, N., a Hindoo 
Mahomtiiedan, lie being already married. The 
children of this marriage had been recognised by N. 

his children, & his heii's according to Mahorn- 
medan law, & English guardians had been appointed 
to them by N.^s will in respect of money settled on 
them by the J^lnglish Govt. S. moved that an order 
might be made giving her the custody of her chil- 
dren, as she admitted that her union with N. was 
not a marriage, Sc contended that, as her children 
were illegitimate, she had the right to the custody of 
them: — Held: (1) even if the children were ille- 
gitimate by international law, S. was not, according 
to English law, their lawful guardian, & should only 
be granted the custody of them up to seven years of 
age, & after that age the ct, would decide the right 
to custody according to what it thought best for the 
interest of the infants ; (2) the children had passed 
from the control & custody of S. into that of the 
guardians appointed by N.’s will, & the application 
by S. must be refused. — Be Ullke, Nawab Nazim 
OF Bengal’s Infants (1885), 53 L. T. 711 ; 1 
T. L. R. 667 ; 64 L. T. 286 ; affd. 2 T. L. R. 8, 
O. A. 

Annotation : — ^Refd. R. v. Barnardo, Jonos’ Cobo, [18911 1 
Q, B. 194, O. A. 


PART V. SECT. 1. 

199 i. Mother's right to custody — Re- 
moval by agreement <£: with consent] — The 
•ct. will not interfere on hxibeas corpus 
where the father obtained the child by 
agreement with & by the assent of the 
mother, & not by force or fraud. — R. v. 
Armstbono (1850), 1 P. R. 6. — CAN. 

204 1. Primd fade right] — The 

mother of an illegitimate child has the 
right to the custody Sc care thereof 
against the father. — O’Rourke v. 
Campbell (1887), 13 O. R. 563. — CAN. 

204 U. S, P, Re Maher (1913), 28 
O. L. R. 419 ; 4 0. W. N. 1009 ; 12 
D. L. R. 492.— CAN. 

204 iii, 8, P. Van Rootkn v. Wbbker 


(1892), 9 S. C. 425 2 0. T. R. 295.- 

SCOT, 

204 iv. Notwithstanding mar- 

riage to man not child's father.] — Where 
the mother of an illegitimate chUd 
marries a man other than the child’s 
father. Sc there is a strong probability 
of issue of the marriage, she does not 
thereby lose her primd facie right to the 
custody of the clilld.^ — Re Billows 
(1900), 26 V. L. R. 390.— AUS. 

206 I. Benefit of child.]— In 

determining who is to have the curtody 
& control of an Illegitimate child the ct. 
in exercising its iurisdiotion with a view 
to the benefit of the child will primarily 
consider the interests of the mother. — 


Re Spinlovk (1913), 25 O. W. R. 724; 
5 O. W. N. 832.— CAN. 

205 ii. P, Ex p. Rowlands (1896), 
16 N. S. W. L. R. 239.— AUS. 

206 iU. S. r. Re Slater (1903). 14 
Man. L. R. 523.— CAN. 

205 iv. 8 . P. Re C. (an Infant) (1911), 
20 O. W. R. 669 j 25 O. L. R. 218 ; 3 
O. W. N, 391.— CAN. 

206 V. Different reli- 

gions.] — A mother of illegitimate chil- 
dren is entitled to the goardianshlp of 
those ohildren. unless where she is a 
Roman Catholic & the father was a 
I^testant, or unless her Improper con- 
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Sect. 1 . — Right to cus tody. Sects. 2 d: 3.] 

206. '.] — A man had two 
children by a woman, who had been the wife of his 
deceased brother, & with whom he went through the 
form of marriage. He subsequently became en- 
gaged to his domestic servant, whom he seduced 
under promise of maniage, while still living with 
the mother of his children, & afterwai'ds secretly 
married her. The mother thereupon left him, & 
made an application to the ct. for the custody of 
the children, a boy of just over fourteen & a girl 
of about eleven years of age. Both the children 
desired to remain in the custody of the father : — 
Held : having regard to the father’s conduct & 
character, he was not a fit person to have the cus- 
tody of the children, & it would not be for the in- 
ter^t or benefit of the children themselves to de- 
prive the mother of their custody, to which she was 
primd facie entitled. 

Primd facie, & in the absence of any strong 
reason to the contrary, the natural mother of chil- 
dren not in law legitimate has the right to their 
custody (Lokd Colebidge, C.J.). — K. r, Lewis 
(1803), 9 T. L. R. 226. 

207. .] — In determining 

who is to have the custody of & control over an 
illegitimate child the ct., in exercising its jurisdic- 
tion with a view to the benefit of the child, will 
primarily consider the wishes of the mother. — 
Barnabdo V. McHugh, [1891] A. C. 388 ; 61 L. J. 

Q. B. 721 ; 65 L. T. 423 ; 55 J. P. 628 ; 40 W. H. 
97 ; 7 T. L. R. 726, H. L. ; affg. S. C. suh nom. 

R. V. Barnaedo, Jones’ Case, [1891] 1 Q. B. 
194, C. A. 

Annotations: — FoUd. H. r. Lewis (1893), T. L. 11. 226. 

Apld. II. V. New (1904), 20 T, L. 11. 615, Rdfd. 

V. Polak, [1901] 2 K. B. 386, C. A. Mentd. lie McGrath, 

[1892] 2 Ch. 490. 

208. .] — An illegitimate 

child had been adopted when a few weeks old, by 
strangers to whom the child’s grandmother had, 
without the mother’s knowledge, paid a sum for the 
child’s support. The child remained in the custody 
of his adoptive parents for about ten yearn, & they 
had become much attcbched to him. The parents 
of the child married, & as their circumstances had 
improved tliey were desirous of getting tlie child 
back, but the adoptive parents refused to give him 
up. The child w as then over eleven years of age ; — 
Held : (1 ) the real question to be decided was what 


was best for the benefit of the child, & on the evi- 
dence it would not be for his benefit to remove him 
from the custody of his adoptive parents ; (2> 
liberty should be given to either party to make a 
further application with respect to the education & 
maintenance of the child. — R. v. Walker (1912),. 
28 T. L. R. 342, D. C. ; subsequent proceedings, 28 
T. L. R. 375 ; 76 J. P. Jo. 196, 0. A. 

209. Child over seven — ^Allowed to choose — 
Former law. ] — The mother of an illegitimate child of 
between eleven & twelve yeai's of age obtained a 
habeas corpus directed to putative father, who had 
placed her at school, to bring her up before the ct. 
On the child being produced, in obedience to the 
writ, the ct. declared that she might use her own 
discretion as to where she would go, &. the child 
being unwilling to go with her mother, the ct. would 
not permit the mother to take her by force. — Re 
Lloyd (1841 ), 3 Man. & G. 547 ; 4 Scott, N. R. 200 ; 
133 E. R. 1259 ; sub nom. Re A. B., 11 L. J. 0. P. 
43 ; sub nom. Anon., 5 Jur. 1198, 

Annotations: — Consd. R. v. Clarke (18.67), 7 £. &; B. 186. 

Mentd. K. v. Nash (1883), 10 Q. li. D. 454 ; Bamardo v. 

McHugh, [1891] A. C. 388, H. L. ; R. r. Baruardo, Joiicb' 

Ca‘^ 0 , [1891] 1 Q. B. 194, C. A. ; Huiojdirys v. Polak. 

[1901] 2 K. B. 385, C. A. 

210. .] — The ct., on the applica- 

tion of the mother of an illegitimate child, refused 
to order it to be restored to her, W'here it appeared 
that it had been in the custody of the parties now 
possessing it seven years with the mother’s consentr 
& that the child was well taken care of, & the child 
itself, who was eight yeai's of age very intelligent, 
wished to remaiirwith its present protectors. — Re 
White, Ex p. White (1848), 10 L. T. O. S. 331, 849 ; 
12 J. P. Jo. 87. 

211. Mother’s right to custody — Not transferable. ] 

— The mother of an illegitimate child has a right to 
its custody, & she cannot by contract transfer her 
rights to another person ; & a contract between the 
mother of an illegitimate child & another person 
for the transfer to that person of the rights of the 
mother in respect of (he child is invalid. — H um- 
PHRYS V. Polak, [1901] 2 K. B. 385; 70 L. J. 
K. B. 752 ; 85 L. T. 103 49 W. R. 612, C. A. 

212. Death of mother — Right of maternal grand- 
parents.] — Application for a writ of habeas corpus 
by the maternal grandparents of an illegitimate 
child, whose mother died at its birth. They had 
assumed rights of guardianship from the time of its 
birth & had placed it under the care of a person who 


duct disqualifies her. — lie Caikncross, 
4 Ir. L. Rec. Ist Scr. 113. — IR. 

205 vi, Child over 

seven.] — A contest arose between the 
father Sc mother of an Illegitimate boy of 
nine years for the custody of the child. 
The mother caused some public disturb- 
ance while endea\ouring to regain it, &; 
during one of its periodical vlrits to her 
removed the child tn a distant part of 
the country. The father having regained 
possession of tiie child, the mother ap- 
proached a weekly paper, & allowed or 
caused an article to be published, in 
which the facts. Sc the circumstances of 
the child’s birth, were disclosed : — 
Held : in the circumstances, having 
regard to the welfare of the child, the 
ct. should not remove it from the custody 
of the father to that of the mother. — 
Hall v. McNulty (1912), 14 W. A. R. 
59.— AUS. 

205 vii, Child in an' 

other* 8 evstody .] — The ct. will not transfer 
the custody of an illegitimate child to 
the mother, from that of a person with 
whom she has previously deliberately 
ploced it, unless satisfied that it will bo 
for the child’s benefit, & that the mother 
is a person of good moral character. — 
Be Ah Kee, Ex j). Walkek (1872), 3 
' . R. 38.— A US. 


206 viii. S. P. lie Holebbed (1870), 6 
P. K. 251.— CAN. 

205 ix. S. P. R. V. DiaoENB, 4 J. R. 

N. S. 89,— N.Z. 

206 X. ■ — — Father pre- 

ferred.] — The putative father of an Ille- 
gitimate boy under seven, in whose 
custody the child was, allowed to retain 
the boy on an application for his posses- 
ion by the hoy’s mother. — lie Bebtwick 
& Austin (1909), 11 W. L. K. 73.— CAN. 

211 i. Whether transferable.] — 

The mother of an illcgitJmate rhild may 
nominate some one else to have the same 
right as she herself has to take care of & 
have the control over it .< — Ex p. Kow- 
T.ANDB (1895), 16 N. 8. W. L. R. 239. — 
A US. 

211 ii. .] — The mother of an 

illegitimate child cannot deprive herself 
of the right of a I solute control over her 
child ; & an agreement to such effect is 
voidable. — He C. (an Infant) (1911), 20 
O W. R, 669 ; 25 O. L. R. 218 ; 3 

O. W. N. 391.— CAN. 

211 iii. — — Hevoeation of agree- 

nient .] — A contract by the mother of an 
illegitimate child under seven years of 
age with the reputed father lor its cus- 


tody by him & his wife, & not to inter- 
fere with the management of the child. 
& not to represent herself os its mother, 
is revocable at any time. — R. v. Bailey, 
Exp. Casbin (1875), 3 C. A. 46.— N.Z. 

212 i. JJeath of mother — liighi of mater- 
nal grandparents.] — The putative father 
of an illcfritlmate child, the mother being 
dead, is primd facie entitled to such cus- 
tody as against the maternal grand - 
fathor. 

A child was entrusted to the grand- 
father’s care by ilio mother before her 
death, but was taken from bis custody by 
the father by improper means. The 
arrangement made by the father for tno 
maintenance of the child being one for 
the best interests of the cliild, ti o ct. 
rcfiiscd to interfere with it. — lie Bban- 
DON (1878), 7 P. K. 347.— CAN. 

212 il. .]— B, had an lllegltl- 

mato child by A., wliom she afterw’ards 
married, but she lived with her father 
until her death, when the child remained 
on in the custody of its maternal grand- 
father Sc uncle. B. was a Roman 
Catholic, but A., who was a labourer Sc 
lived with his father, mother, two 
brothers, & sister in his father’s house, 
w hich con^sted of a kitchen Sc one room, 
w as a Protestant : — Held : A. was 
entitled to the custody of the child 
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had captured & sought to retain the child : — 
Held : appcts. were entitled to the interposition of 
the ct., & a rule absolute for a writ of habeas corpus 
granted * — Re Dellajr (1884), 28 Sol. Jo. 816. 

213 , Right of poor law guardians — Pre- 

ferred to father.]— Guardians maintained an ille- 
gitimate child, a boy under twelve years of age. 
One day the putative father got over a fence & 
obtained possession of the bojr & detained him. The 
father hod previously declined to maintain the 
child on the ground of the illegitimacy, & the boy 
had been deserted by him, & had been at the school 
of the guardians ever since the mother’s death. A 
writ of habeas corpus having been granted, & the 
father having produced the child ; — Held : the 
guardians were entitled to recover the custody of 
the child. — St. Mary Abboti's, Kensington, 
Guardians, Re An Illegitimate Child (1887), 4 
T. L. K. 63 ; sub nom. Ex p. St. Mary Abbotts 
Guardians, 61 J. P. Jo. 740. 

See^ further. No. 232, post, 

214. Conviction of mother — Right of poor law 
guardians — Benefit of child.] — The mother of an 
illegitimate child in Oct., 1881, agreed with S. & his 
wife to let them have the custody of & educate & 
maintain the child, & they did so for seven years. 
The child being sent on a visit to its mother was, 
contrary to agreement, kept by her for two months, 
when tne mother was convicted & sentenced to 
penal servitude. Mrs. S. then took charge of the 
child again for seven montiis, & then handed the 
child over to the guardians, wlio kept the child for 
nine months : — Held : as there was no desertion 
by the mother, the guardians could not dispose of 
the child, but as the mother was leading an immoral 
life, the child should be restored to Mrs. S. — K. v. 
Bolton Union (1892), 36 Sol. Jo, 256 ; 66 J. P. Jo. 
149. 


Sect. 2.— GUARDIANSHIP. 

215. Whether father or mother has right of.] — 

Neither the putative father nor mother has legal 
right of guardianship (Lord Mansfield, C.J.). — 
R. V. Felton & Wenman (1758), 1 Bott’s Poor 
Law, 5th ed., p. 478. 

Annotatioii : — Refd. Daniardo r. McHugh, [1891] A. C. 388, 
H. L. 

216. Whether mother has right of.] — Re Ullee, 
Nawab Nazim of Bengal’s Infants, No. 205, ante, 

217. Testamentary guardian— Right to appoint— 
Mother.]— A mother cannot legally appoint a testa- 
mentary guardian of her natural child, sucli a 


guardian, if appointed, cannot have a habeas corpus 
to remove such child from the custody to which it 
was committed by the mother during her lifetime. — 
Ex p. Glover (1836), 4 Dowl. 291 ; 1 Har. & W. 
608. 

218. .] — Where a person was 

reported by a master to be a fit guardian to a natural 
child, yet such guardian was not allowed, but the 
child was placed with the father who owned her. — 
Ord V. Blackett (1724), 9 Mod. Rep. 116 ; 2 
Eq. Cas. Abr. 487 ; 88 E. R. 351. 

219. Father.] — ^A father of an ille- 
gitimate child has no power of appointing a guar- 
dian for the child. — Horner v. Horner (1799), 
1 Hag. Con. 337. 

220. .] — A testator cannot by 

will lawfully appoint any one to be the guardian of 
his illegitimate children. — Sleeman v, Wilson 
(1871), L. R. 13 Eq. 36 ; 26 L. T. 408 ; 20 W. R. 
109. 

221. Appointment by court.]— The question of 
guardianship of a bastard child belongs to the Lord 
Chancellor, representing the King in Ch. — R. v. 
Hopkins (1806), 7 East, 679 ; 103 E. R. 224, L.C. 

Annotations : — ^Refd. Barnardo r. MoHugh, [1891] A. C. 

388. H. L. Mentd. lie A. B. (1841), 11 L. J. C. P. 43: 

lie Lloyd (1841), 3 Man. & G. 547 ; R. v. Clarke (1857) 

7 E. & B. 180; Re Race (1857), 26 L. J. Q. B. 169; 

He Ulleo. Nawab Nazim of BongaPs Infante (1885). 53 

L. T. 711. 

222. Persons appointed — Not necessarily 

mother.] — The mother of natural children being 
alive, another person appointed guardian with direc- 
tions for intercourse between the infants & their 
mother, — CouRTois v, Vincent (1820), Jac. 268 r 
37 E. R. 852. 

223. Father’s testamentary guardian.] 

— ^When a father by his will names guardians for 
his natural cJiild, the ct. will appoint them guardianB 
without any reference to the master. — Ward v, 
8t. Paul (1789), 2 Bro. C. C. 583 ; 29 E. R. 320. 

Annotations : — ^Folld. Chatteris r. Young (1819), 1 Jac. & W. 

100. Refd. Eejh Glover (1835), 4 Dowl. 291. 

224. ;-.] — Persons nominated by 

a testator to be guardians of his natural children, 
& consenting to undertake the guardianship, ap- 
pointed without a reference. — Chatteris v. Young 
(1819), 1 Jac. & W. 106 ; 37 E. R. 316. 


Sect. 3.— EDUCATION. 

225. Religious education — Mother’s right to de- 
cide.] — As between the mother of an illegitimate 


Re Hyndman (1905), 39 I. L. T. 191.— 

IR. 

q. Rti/ht of person having 

custody.] — ' legitimate infants were ro- 
movea from the custody of a person, to 
whom they had been committed by their 
mother at her death : — Held : the puta- 
tive father had no locus standi to de- 
mand that the infants should be given 
up to him, ' hey not having boon taken 
out of bis custody. — Re Dates (1875), 
1 V. L. R, 178.— A US. 

r. .] — Except in special 

dronmstanoeH, the putative father 
Is entitled, after the mother’s death, 
to the custody of his Illegitimate 
child, as against a person claiming to 
bare been appointed guardian by its 
mother, & he is entitled, by any peaceful 
means, to take possession of it. or to 
ratify its being taken for lilm by others. 
— Re Kerr (otherwise M'Ilwrath) 
^^889). 24 L. R. Ir. 69 ; 24 1. L. T. 3.— 

s. Right of danger cteHng on 

7no1her*6 u^hes.] — An illegitimate child, 
aged about seven years, was, after the 
death of its mother, removed from the 


custody of its father by a stranger, 
acting upon a wish that had been ex- 
pressed to him by the mother with 
reference to bringing up the child in her 
religion instead of in its father’s. The 
custody of the child was transferred to 
the father. — Re Orowb (1883), 17 

I. L. T. 72.— IR. 

PART V. SECT. 2. 

216 i. Whether mother has right of.]— 
The mother Is entitled to the ^ardian- 
sldp of her illegitimate children. — Re 
Darc’YS (1860), 11 I. C. L. R. 298 ; 6 
Ir. Jut. 36. — IR. 

219 i Testamentary guardian — Right to 
appoint — Father.] — Held : 14 & 15 

Car. 2, c. 19, s. 6, wWch provided for the 
appointment of testamentary guardians, 
applied only to Ic^timate olUldren, & 
the appointment oi testamentary guar- 
dians for children of a void marriage was 
inelTectual. — Re Darcyb (1860), 11 

1. O. L. R. 298 ; 6 Ir. Jur. 36.— IR. 

223 i. App^fdment by court — Persons 
appointed — Father*s teMamentary guar- 
dians.] — ^A natural child cannot have a 


guardian, except l;y appointment of the 
ct. 

Testator, the reputed father, having 
named Ids exor. the guardian, the ct., 
without a reference to the master, ap- 

S ointod testator's nominee to be guar- 
lan. — Barry v. Barry (1828), 1 Mol. 
210."'“IR. 

a. Roth parents alive.] — The 

Supreme Ct. has no jurisdiction under 
Infants Guardianship & C’ontrocts Act, 
1 887. to appoint a guardian to an illegiti- 
mate child, where !»oth parents are alive. 
—Re R. V. W. (1906), 26 N. Z. L. R. 
297.— N.Z. 

b. Right of mother to sue as next 
friend.] — It is no part of the rules of 
practice of the Scottish ct«. that the 
mother of an illegitimate child shall bo 
entitled to sue on its behalf as next 
friend. — Jones v. Somervell’s Trus- 
tee [1907] S. C. 545 ; 44 So. L. R. 390 ; 
14 S. L. T. 759.— SCOT. 

PART V. SECT. 3. 

225 i. Religious education — Mother* s 
right to decide .} — The father of an iU^ti- 
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Sect 3. — Education. Se ct. 4.] 

child & persons to whom a child has been entrusted, 
the mother has the right to decidci the question as 
to the religious education that the child should re- 
ceive i\ New (1904), 20 T. L. U. 583, C. A. 

226. Except in special circum- 

stances.] — Circumstances in which the ct. complied 
with the wislies of the mother of a bastard child to 
deliver it into the custody desired by the mother, 
<*ven though the result, was to transit;!* its training 
from Prot<*stant to Komaii Catholic hands. 

There may be cases where, in view" of the age & 
jmst training of the child, the e,t.. migiit come to the 
-conclusion that a transfer of it from one religious 
institution to another would be so prejudicial to its 
interests as to render it I'ight to disregard the 
wishes of tlie i^anmt.— Baunardo v. McHugh, 
[1891] A. C. 388 ; 01 L. J. Q. B. 721 ; 65 L. T. 
423 ; 55 J. P. 628 ; 40 W. II. 97 ; 7 T. L. II. 726, 
H. L. ; afffj. S. C. suh nom, K. i\ Barnardo, 
Jones’ Case, [1891] 1 Q. B. 194, C. A. 

Annotations : — Apld. It. v. Now (1904), 20 T. li. It. 583, 

C, A. Reid, lie McGrath, 11S92| 2 Ch. 496 ; llumphrya 

r. Polak, 11901J 2 K. B. C. A. 

227. Death of mother — Mother’s wishes 

decisive.] — The mother of an illegitimate child, 
who was a Roman Cat holic, had caused the child 
to be baptised as a Roman Catholic. She died 
w'hen the child was two years old. The child had 
been subsequently boarded out wdth fosk'r parents 
w'ho were Baptists. On an application to the ct. 
the custody of the child w"as given to a Roman 
Catholic guardian.— White (1893), 9 T. L. R. 
575. 

228. Education — Mother deprived of custody — 

Mother’s wishes decisive.] — The mother of an ille- 
gitimat/e child agreed with S. his wife to l(‘t th€*m 
have the custody of educate & maintain the child, 
& they did so for seven years. The child was sent 
on a visit to its mother, when slic was convicted & 
sent to penal servitude. Mrs. S. then took charge 
of the child again for seven iiionf/hs, Ac then handed 
it over to the guardians :-~IIe1d : as the mother 
was leading an immoral life, the child should be 
restored to Mrs. S. to be educat(;d as the mother 
d<'sired.— R. v. BoLTON Union (1892), 36 Sol. Jo. 
255 56 J. P. Jo. 149. 


Sect. 4.— MAINTENANCE 

229. Parish officers— Liability to maintain.] — 

Where a bastard child is born in a parish for whose 
sustenance the pai'ents neglect to provide neces- 
saries, the parish officers are obliged to do it, with- 
out an order of justices for that purpose. — Hays v. 
Bryant (1789), 1 Hy. Bl. 253 ; 126 E. R. 147. 
See, further n Poor L.w. 

230. Parents’ liability — Present law.]— The sole 
obligatioi! now cast upon the parents of an ille- 
gitimate child is that each may be compelled to 
bear bis & her own fair share of the maintenance & 
educatioTi of the unfortunate offspring of their com- 
mon failing (Hawkins, J.). — ILajidy v. Atherton 
(1881), 7 Q. B. D. 264 ; 50 L. J. M. C. 105 ; 44 
L. T. 776 ; 45 J. P. 683 ; 29 W. R. 788. 

.‘---Reid. Plymouth Grdne. v. GibbB, (1902] 1 
K. H. 177. Mentd. DavloH v. Evans (1882), 9 Q. B. D. 
238. 

231. Mother —Death of — ^Liability of estate.] — 

Where the mother of a bastard child dies, leaving 
the child under the age of sixteen, her administra- 
tor is not bound to maintain such child out of the 
mother’s assets, for there is no obligation at coimnon 
law, Ac that wdiich the poor law stats, create is i>er- 
sonal to the mother, A:- dit‘s with the person. — 
Ruitincser i\ Temple (1863), 4 B. Ac S. 491 ; 3 
New Rep. 34 ; 33 L. J. H B. 1 ; 9 L. T. 256 ; 28 
J. J\ 71 ; 9 Jur. N. S. 1239 ; 12 W. R. 9 ; 122 E. R. 
544. 

Annotation -Refd. lie Harriiiptoii, Wilder r. Turner 
(1908), 99 L. T. 723, 

232. Father — Right to maintain.] — The i)utative 
father of a bastard cliild has a right, as against the 
cl lurch wardens overseers of the parish, to main- 
tain it himself. -New’land v. Ohomond (1753), 
Say, 93; 96E. R.8J1. 

AnnokUions : — Consd. Horner v. Ilornor (J799), 1 Hag. Oon. 
337. Dbtd. StrantrowuyB r. llobinson (1812), 1 Taimt. 
498. 

233. Father’s liability — Bond to parish officers.] 

— Where the putative father of a bastard child 
gave a voluntary bond, Ac not under the compulsion 
of 6 G(;o. 2, c. 31, to the parish officers conditioned 
for the jiayment of a sum certain every three 
montlis until the child should be doomed capable of 


inat<? girl t'ntrusted her to the care ol a 
Ibunan Catholic cliildreu’s aid society. 
T(ie mother, at that time, was miscon- 
ducting herself. The mother afterwards 
Tcfonnod, & the fatlior having died, a 
ju<1ge, being satisfied that the welfare 
of the child would be best served by 
placing her in her custody, made an 
order accordingly, without imposing any 
cojKlltion as to the faith in whicli the 
child should bo brought up, although 
the mother was a Protestant . — He 
Maher (1913), 28 O. L. U. 419 ; 4 

O. W. N. 1009 ; 12 D. L. R. 492.— CAN. 

227 1. Death of mother — Whether 

mother* 8 wishes demsive .] — A mother 
oonsignod her Illegitimate child, seven 
years of age, whoso reputed father was 
dead, to the custody of a Protestant 
institution, she being a Roman Catholic. 
Immediately before her death she signed 
g. pai)er expressing her desire to have her 
child delivered up for nurture to a 
Roman Catholic Institution : — Held : 
the ct. had not power to compel the 
delivery up of the child, & the express 
wish of the mother was no ground for 
interference.— Re Smith (1879), 8 P. R. 
23.— CAN. 


PART V, SECT. 4. 

d. Moiher*8 hushandA — A man does 
not by marriage with the mother of an 
illegitlmato child become liable for its 
maintenanoe under Neg ected Children's 
Act, 1890 (No. 1121), B. 58. — Irwin v. 
ShOLL (1897), 22 V. L. R. 640.— AUS. 


233 i. Father* 8 liability — After detith — 
Liability of esfafe.]— An action will He 
against tlie representatives of a decoastMl 
father for tlio maintenanoe of his illegiti- 
mate child during his lifetime, under 
C. 8. U. C., c. 77, 8. 4 . — Monohan v. Oke 
(1877), 1 A. R. 268.— CAN. 

233 ii. To third party.] — Tlio 

father of an illegitimate child is not 
liable to u third person for tlie expense 
of Hupporting such child, unless it lias 
boon Incurred upon Ids authority, or he 
has contracted £o pay for It. — I ^’orbkst 
V. McRka (1843), 2 Kerr. 174.— CAN. 

233 iii. — Action of assump • 

sit for the support of an illegitimate child 
held to He when the child was brought up 
^ supported by a third person, Sc wlion 
the father knew it. & did not prohibit It. 
— Connolly v. Nugent, 1 Ir. L. Rec. 
1st Ser. 235.— IR. 

233 iv, WTten discharged.] — The 

circumstance that the father of an illegiti- 
mate child is sixteen years old only. & 
still studying at school, is not by itself a 
sulHcient reason for holding him excused 
from the necessity of providing for his 
illegitimate offspring. The person on 
whom the order of maintenanoe is issued 
must have sufilcient means to support 
the child. — R. v. Roshun Lall (1872), 
4 N. W. 123.— IND. 

e. Adoption of child under 

Adoption of Children Act, 1896 (60 Viet. 
No. 0).] — ^An order was made under 
Bastardy Laws Act, 1875 (39 Viet. 


No. 8), against the putative father. 
Subsoouently, an order of adoption was 
made In favour of a third party, pur- 
suant tn Adoption of Children Act, 
1896 : — Held : the effect of the order 
of adoption was that tlio clilld ceased to 
bo a bastard child, Sc was, in contempla- 
tion of law, the legitimate cliild of the 
adopting mother, to whom passed the 
duty of supporting it, & the order could 
not 1)0 enforced against the putative 
father for maintenance after tlio date of 
tlie order of adoption. Hetnble : the 
right of the child to support by the puta- 
tive fatlior would agatu revive in the 
event of the disohargo of the order of 
adoption. — Maddookb v. Robinson 
(1913), 16 W. A. R. 4,— AUS. 

£. Deed of release.] — To 

an action for the maintenance of Jlli^ltl- 
mato children, deft, pleaded a deed 
whereby pltf., the mother, in con- 
sidoi '.tion of £50, released deft, from 
past claims, 8c covenanted to maintain 
the cliildren thereafter without the assis- 
tanco of deft. : — Held : the plea was 
bod because there might have been, 
subsequently to the deed, a binding 
contract for maintenance, for now & 
valuable consideration — e.g., main- 
tenance in a more expensive manner 
than pltf. was by the covenant bound to 
provide. — Magee v. Farrell (1869), 
I. R. 3 C. L. 625 ; I. R. 6 C. L. 679.— 
IR. 

g Subsequent action for 

seduction.] — ^Action for money due for 
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providing for herself : — Held : such bond was good, 
& the condition sufficiently certain. — ^M iddieham 
V. Beixbbby (1813), 1 M. & S. 310 ; 106 E. R. 116. 

Annotations : — Comd. Clarke v. Johnson (1826), 11 Moore, 

C. P.319. Folld. Pope V. Sale (1831), 7 Bine. 477. Hentd. 

FoUitt V. Koetzow (1860), 24 J. P. 612. 

284. Father ready to maintain — 

Plea.]- — bond, conditioned for payment to the 
overseers of a parish of a certain weekly sum so long 
as a bastard child shall continue chargeable, is not 
illegal or contrary to public policy. 

To debt on bond, conditioned for payment of a 
weekly sum for maintenance of a bastard child, so 
long as it should be chargeable, it is no plea that 
after the child att/ained the age of seven years the 
putative father offered thenceforth to keep & main- 
tain the child, & requested the overseers to deliver 
it to him, without showing that the child was with- 
in the power & custody of the overseers. — S trange- 
WAYS V. Robinson (1812), 4 Taunt. 498 ; 128 E. R. 
423. 

235, .] — Debt on a bond 

voluntarily entered into by deft., the putative 
father of a bastard, to pay pltfs., parish officers, 
2s. 6d. a week as long as the child should be pro- 
vided for at the expense of the parish. Plea, that 
deft, was ready & willing to provide for the child, 
& requested pltfs. to deliver the child to him, but 
that the child had been provided for by pltfs. as 
parish officers, of their own wrong : — Held : ill. — 
Pope v. Hale (1831 ), 7 Bing. 477 ; 6 Moo. & P. 3.36 ; 
1 Nev. & M. M. C. 240 ; 9 L. J. O. H. C. P. 150 ; 131 
E. R. 185. 

Annotation: — Mentd. FoUitv, Koeizow (I860), 24 J. P. 612. 

236, Voluntary Payments — Discontinu- 

ance,] — An action to recover compensation for the 
maintenance of a bastard was brought against the 
father of the child by pltf., who hafl married the 
mother of the child : — Held : if the father of an 
illegitimate child consented to pay an annual sum 
for his support, he was bound to continue to do so, 
or to provide for the child himself, or to give the 
most distinct notice of his intention to pay such 
annual sum no longer. — C ameron v, Baker (1824), 
1 C. & P. 208, N. P. 

237, ,] — The supposed father of 

an illegitimate child made various payineuts for its 
maintenance & then refused to continue its support 


until the mother obtained an order of affiliation ! — 
Held : no action would lie for arrears of main- 
tenance at the suit of the mother. — Pumixio r. 
Crowtheb (1820), 7 Dow. & Ry. K. B. 612 ; 4 
Dow. &; Ry. M. C. 1. 

238. None without contract.] — No one is 

bound to pay another for maintaining his illegiti- 
mate children except he has entered into some 
contract to do so. — S eaborne v. Maddy (1840), 9 
C. & P. 407. 

239. Necessaries — Supplied by mother — 

Father’s request.]— A woman who, at the request 
of her seducer, bad taken lodgings & laid out money 
in necessaries for her confinement & support of her 
child : — Held : entitled to sue liim for money paid. 
— Gore v. Hawsey (1862), 3 P. & F. 509. 

240. Supplied by strangers —Adoption 

of chUd.} — The father of a bastard child, if he has 
adopted it as his own, though no order of bastardy 
has been made on him, is liable for the nursing & 
necessaries furnished for its use. — H esketh v. 
Gowing (1804), 5 Esp. 131, N. P. 

241. Father’s consent.] — If a 

person know that his illegitimate daughter, of the 
age of sixteen, is boarded & clothed by pltf., & 
neither expresses dissent, nor takes his daughter 
away, he is liable to pay pltf. for such board & 
lodging wutliout any express promise to do so ; & 
it lies on deft, to show that liis daughter was 
boarded & lodged by pltf, against his consent, or 
that he has refused to be at the expense of main- 
taining her. — N ichole v. Allen (1827), 3 0. &; P. 
36, N. P. 

Annotation : — Dbtd. Mortinioro i’. Wright (1840), 9 L. J. Kx. 

ir>8. Thai is ouly a Nisi Prius decision & f cannot aaRcnt 

to any such lioidriric (L'vko AI1'N<jkk, C.B.)* 

242. Contract with mother — Validity.] — 

The putative father of a bastard child contracl/cd 
with the mother to pay her 5s. per week for the 
support of the child, & performed this contract for 
some time. He then paid the mother in advance 
for two years, & at the same t ime also paid her the 
further sum of JBIO, in consideration of which she 
agreed to release him from all further payments in 
respect of the child : — Held : the contract was not 
void in law. — Follit v. Koetzow (1860), 2 E. & E. 
730 ; 29 L. J. M. C. 128; 2 L. T. 178 ; 24 J. P. 012 ; 
6 .Tur. N. H. 651 ; 121 E. R. 274 ; sub nom, Tollit 
V, Kortzow, 8 W. R. 432. 

Annotation : — Mentd. Griffith r. Evans (1882), 46 L. T. 417. 


the maintonance of (lofi.*s illegitimate 
olUld. AfUT deft.’s promise to pay for 
such malntenanoo, pltf. sued & recovered 
damages from deft, for the seduction of 
his daugliter : — Held : deft.’s promise 
was not invalidated by such subsequent 
proceeding. — Quinn v, Quinn (1843), 3 
Craw. & D. 21. — IR, 


h. 


Motto's marriaae 


with third party .) — A woman had illicit 
intercourse with A. in summer, 1823. 
was pregnant before Sept. 18 of that 
year, was married to JB. on the 28th. 
She could not have had connection with 


B. earlier than the 1 8th : — Held : A. 
liable in aliment to the child. — Jodbon 


V. Reid (1832), 10 Sh. (Ct. of Seas.) 594. 
-H5COT. 


k. 


.1 — Action for the 
an illegitimate child, 


maintenance of VMM VAJ.U4V* W 

under C. S. U. C.. o. 77, s. 4, by a married 
woman. The affidavit, filed by pltf., 
stated that deft, was the father of such 
ohild, not “ really the father/* as re* 
quirod by the Act : — Held : (3 ) pltf. 
could not sue, for it must be presumed 
that the nocessaries furnished wore her 
husband's ; (2) the omission in the 

affidavit was fatal. — Jackson u. Kabsbl 
(1867), 26 U. O. R. 341.— CAN. 


288 1. Contract — Promise to jmy 

for warsing .) — A promise by the father 
of an llle^tlmate child to pay for the 
nursiDg of the child does not imply a 
promise by him to pay for the continual 


J. — ^voL. in. 


maintenance of the child. — ^P uknib v. 
M’Brian (1841), 2 Oaw. & D. 226.— IR. 

289 i. Necessaries — Supplied by 

maternal grandmother.) — I’ltf., the mater- 
nal grandmother of an illogitimato 
female child, sued deft, for necessaries 
supplied to the child, at the mother’s 
request ; deft, set up as a defence that he 
demanded the child from pltf. & from 
the motlier, & informed tiiem that bo 
wotild support the child, & had always 
been ready & wilting to do so, etc., yet 
pltf. & tiio mother refused to deliver up 
the child or allow deft. t,o support her : 
— Held : No answer the action. — 
O’Rourke v. Campbeu. (1887), 13 O. K. 
663.— CAN. 

242 1. Contract not in writing-- 

Relocation,) — A promise by tlie father 
to the mother of an illegitimate child to 

E ay for its support so long as it should 
Ive discloses a good conrideratlon, but 
is revocable at any time. — M’Greavy v, 
CONOLLY (1876), 10 1. L. T. 162.— IR. 

m. Prescription,) — The trien- 

nial prescription found not applicable to 
a claim of aliment against the father of 
a bastard child, he having gone abroad. 
— Macdowall V. M'Lurg (1807), Fac. 
Coll. App. No. 0.— SCOT. 

n, Under Deserted Wives <S? 

Children Acts- — Evidence of ability to 
8upport,)r—Oii the hearing of an affilia- 
tion summons, complainant swore that 
deft., who was under nineteen years of 


age & resided with his father, was 
*• butchering ’* in a town. No other 
evidence was given os to his ability to 
maintain or contribute to the main 
tcnance of the child. The magistrate 
ordered deft, t-o enter into a rooognlsanoe 
for the payment of a weekly sum for 
twelve months towards the child’s sup- 
port. & in default, that he be imprison^ 
for that period: — Held: (1) the evi- 
dence of deft. *8 ability was insufficient : 
(2) It was not necessary for complain 
to prove affirmatively her inability to 
contribute ; (3) the order for imprison- 
ment was not excessive. — Ravanni v, 
Robinson, Ex p. Robinson (1897). 7 
Q. L. J. 131.— AUS. 

o. .] — Proof that a 

father is good & capable of working & 
earning wages is sufficient prim A facie 
evidence of his ability to contribute to 
the support of an illegitimate child, of 
which he is the father — Smith v, 
Gwynnr, Exp. Gwynne (1906), S. R. Q. 
261.— AUS. 

By mother. ) — 
The father cannot escape Uabilitv to 
maintain bis illegitimate child merely by 
showing that the mother la able to rop- 
port it. His duty to maintain his illegiti - 
mate child is absolute, if he haa tha 
ability to do so ; if he has not tha 
ability, an order may be made requiring 
a mother possessed of moans to oontri* 
but to the child's malntenanoe.— Cox 


C O 
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Bastardy. 


Sect. 4. — Maintenance. Part VI. Sect. 1: Sub- 

sects. 1 2. ] 

243. Consideration.] — The reputed 

father of an illegitimate child promised to pay the 
mother an annutty, if she would maintain the child 
&, keep secret their connection : — Held : the main- 
tenance of the child was a sufficient consideration 
to sustain assampait , — Jennings v. Brown (1842), 
9M. &W. 490; 12 L. J. Ex. 86 ; 152 E. R. 210. 

Annotations : — Consd. Boaumont v. Hoove (1846), 8 Q. B. 

483. FoUd. Linnoear v. Hodd (1848). 5 0. B. 437. Reid. 

Hicks V. Gregory (1849), 8 C. B. 378. 

244. .] — The father of an ille- 

gitimate child promised the mother that, if she 
would abstain from affiliating the child, he would 
pay her 2s. Qd. per week for its maintenance. Tim 
mother did so abstain, & suffered the time limited 
for obtaining an order of affiliation to expire : — 
Held : the promise bound the father, & indebit-aiua 
assumpsit lay, the consideration having been 
executed. — L innp:gar v. Hodd (1848), 6 O. B. 
437 ; 136 E. R. 948 ; auh ncm. Linegar v. Hood, 
17 L. J. C. P. 100 ; 10 L. T. O. S. 327. 

245. .] — A written promise by 

the father of an illegitimate child to the mother to 
allow her an annuity in consideration of her be- 
having well, & bringing up the child properly, 
shows sufficient consideration, & constitutes, when 
it has been acted upon, a valid contract. — Hicks v, 
Gregory (1849), 8 0. B. 378 ; 19 L. J. 0. P. 81 ; 
14 L. T. O. H. 202 ; 13 Jur. 1030 ; 137 E. R. 550. 

Annotalionn : — Befd. Smith v. Roche (1859), 6 C. B. N. S. 

223. Mentd. Parker v. Holla (1864), 14 C. B. 691. 

246. .] — S., the mother of two 

illegitimate children by R., agreed, at tlie request 
of R,, & in consideration of giving up cohabitation, 
to take charge of the two children, & to supply 
them with all things necessary, <te R. promised in 
consequence th(U'cof to pay 8. £50 a y<iar. One of 
the children afterwards died: — Held: (1) there 
was sufficient consideration t-o support the promise, 
because wherc^as the mother was only bound by 
stat. to support the children if she was able, this was 
a contract to maintain tffi;rn absolutely, wfiich 
went further tliau the stat. ; (2) the death of one 
of the children was no answer to an action on the 
contract, for it did not appear that the proinis<> was 
confined Id the mere life of both children. ■ "Smith 
V. Roche (1859), 6 C. B. N. 8. 223 ; 28 L. J. C. P. 
237 ; 33 L. T. O. 8. 123 ; 23 J. P. 312 ; 5 Jur. N. 8. 
918 ; 7 W. R. 413 ; 141 E. R. 440. 

247. Breach of condition.] — 

The father of an illegitimate child shortly after its 
birth agreed with the mother to pay for its main- 
tenance the sum of £45, part down, <fe the residue in 
four equal annual instalments. Before the first 
of such annual instalments became due, the mother 
applied for & obtained an affiliation order against 
the father, by which ho was required to pay 2s. 6rf. 
weekly for its maintenance : — Held : (1) the jiro- 
miso was voi<l for want of consideration ; (2) if the 
agreement could be construed Uy mean that, the 
mother should abstain from applying for an affilia- 


tion order, it would be good, but the mother having 
broken the condition, the promise was discharged. 
— Orowhubst V. Lavbrack (1852), 8 Exch. 208 ; 
22 L. J. Ex. 67 ; 20 L. T. O. S. 102 ; 17 J. P. 249 ; 
1 W. R. 66 ; 155 E. R. 1322. 

248. Bankruptcy.] — ^Bkpey. is not a 

discharge of a promise to the mother to allow her a 
weekly sum for the support of an illegitimate child. 
— Millen V. Whittenbury (1808), 1 Camp. 428, 
N. P. 

249. Death of mother.] — By an agree- 

ment in writing the father of a bastard child agreed 
to pay to the mother a certain weekly sum until the 
child should attain a certain age, & in consideration 
of those payments the mother agreed not to apply 
to justices lor a bastardy order &; further agreed to 
maintain & bring uji the child. On the death of the 
mother before the chUd had attained the stipulated 
age the father discontinued the payments. The 
administrator of the mother’s estate brought an 
action against the father upon the agreement : — 
Held : the father’s obligation came to an end with 
the mother’s death & the action would not lie. — 
James v. Morgan, [1909] 1 K.. B. 564 ; 78 L. J. 
K. B. 471 ; 100 L. T. 238 ; 73 J. P. 149 ; 25 T. L. R. 
267 ; 5.3 Sol. Jo. 245, T). C. 

250. Contract for benefit of mother — Con- 

sideration.] — B. bound himself to irustoes in the 
penal .sum of £8,000 to pay an annuity of £200 to 
them for C., a single woman, with whom he had 
cohabited, & by whom he had five children, in order 
to make a provision for her, & also in considiTation 
of her giving up to him the .sole custody of the chil- 
dren. The bond was to becomcj void on due pay- 
ment of the annuity during the life of C., or until 
she should claim the children : — Held, : there wa-J 
a sufficiently valuable consideration given for t>he 
bond to constitute it a specialty debt. — Re Plas- 
KErr, Bryant v. KNYVE'rr (1801), 30 L. J. 01 ». 
006 ; 4 L. T. 544 ; 9 W. R. 628. 

251. — — Contract not in writing — Whether to 
be performed within one year — Statute of frauds.] 
— A. contracted with B. for the support of A.’s 
illegitimate child. At the time of tlie contract-, it 
was contemplated that it should continue for uior** 
than a year. It was, however, agreed that B. 
should ktjop the child as long as A. pleased, & .should 
be paid monthly : — Held : this was not a contract 
within the words, “ not to be performed within the 
space of one year,” in Stat. Frauds, s. 4 . — Soucjh r. 
Strawheidge (1846), 2 C. B. 808 ; 15 L. J. C. P. 
170 ; 9 J. P. 601 ; 10 Jur. 357 ; 135 E. R. 1161 ; 
sub nom. Touch v. Bthawbridge, 7 L. T. O. S. 64. 

Annotaiions : — Folld. Knowlman v. Bluett (1873), L. R. 9 

Exch. 1. Apld. Davoy v. Shannon (1879), 4 Ex. D. 81. 

Apprvd. McGrojfor v. Mc<Iroffor (J888), 21 Q. B. D. 424 ; 

Lavaiette v. Riches (1908), 24 T. L. R. 336. Montd* 

BP«>om V. Batchelor (1856), 26 L. J. Ex. 299 ; Green v. 

SaddtnflTbon (1857), 7 B. & B. 503 ; Re PontrepTuinea Fuel 

Co. (1862), 4 De G. F. Sc J. 541 ; Pulbrook v. Lawes 

(1876), 45 L. J. Q. B. 178; Hanau v. Ehrlich, [191ij 2 

K. B. 1056. 

252. .] — Deft., the father 

of seven illegitimate children of pltf., agreed with 


V. Short, FJx p. Short (1909), S. R. Q. 

112.— ADS. 

q. Under Marriage Act, 1890 

(No. 1166), s. 42 -Offer to provide home..\ 
— On a complaint against a father for 
leaving his lllogltiinate child without 
adequate means of support, the child 
being In the custody of the mother, a 
bond fide offer by l.he father to provide 
a homo for the child Ib no answer to the 
complaint. 

On the hearing of a complaint laid 
under s. 42 of the Act If It bo proved 
that (1) the children are In fact without 
means of Hupi»ort, & (2) the father is 
able to contribute to their maintenance, 
the justices must make an order against 
him. — Russ v, Carr, [1908] V. L, R. 78. 
— AUS 


r. Kffcct of prc-77Uiternity 

order.] — An adjudication by justices of 
tile paternity of an expected child, in 
proceedings by the expectant mother 
against the alleged father to obtain con- 
fltiemonl expenses, does not operate os 
an cHt-oppel in prot^eodiiigs afhjr the 
birth of the cdiild l>y the mother against 
the same d<?ft. for maintenance of the 
child, the real complainant in the main- 
tanance proceedings Indng the child. — 
Ba tkr u. Ba .TKR, [19141 V. Tj. R. 444. 
—AUS. 

s. Under DesHfute Persons 

Act, 1894.1 — The aflaniiativo provisions 
of s. 4 of the Act <io not relieve the 
putative father of the obligation on his 
part under s. 9. — Spicjkb v. Ayers 
(1899), 18 N. Z. L. R. 604.-- N.Z. 


t. Evidence that the 

putative fat.her has means is not a eon- 
dli^.on precedent to the making of an 
order under a. 9 of the Act. The above 
sect, creates an absoluU; liability on the 
part of the father to contribute towards 
the mainUmauoo of such illogitimat^e 
child. If he does aot discharge this duty 
voluntarily the Act may bo appealed to, 
not to punish him, but to fix & dollne his 
liability. Inability to perform the order 
might bo a reason for not enforcing it, 
but is not a ground for refusing it. — 
Howard v, Doiq (1899), 18 N. Z. L. R. 
766.— N.Z. 

Practice under above Acta,] — See 
Part VI., Sect. 2, post. 
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her verbally to pay her £300 per annum, by equal 
<iuarterly instalments, for so long as she should 
maintain & educate the children. At the time of 
the making of the promise the eldest child was 
About fourteen years old : — Held : this ai^reement 
was not one “ not to be performed wit/hm a year 
from the making thereof,” within 8tat. Frauds, s. i, 
As was binding, though made by parol only. 
JSemble : the agreement was one which might at 


any time have been terminated by either party 
giving notice to the otlicr (Bramwbll & Pl(K»TT, 
BB.). — Knowlman V, Bluett (1873), L, B. 9 Ex, 1; 
43 L. J. Ex. 29 ; 29 L. T. 462 ; 22 W. B. 77 ; affd. 
on another point (1874), L. B. 0 Ex. 307, O. A. 

Annotations : — Distd. Bley v. l*ositivo Goveriunont Soonrity 
Life Assco. (1875), 1 Bx. D. 20. CODSd. Davey v. Shannon 
(1870), 40 L. T. (>28. Mentd. Pulbrook v. Lawos (1876), 
45 L. J. Q. B. 178 ; McGregor r. McGregor (1888), 36 
W. R. 470 ; Reeve v, Jennings, llOlO] 2 K, B. 522. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 

under Colonial Statutes. 


Note. — The Acts referred to in this Part are Poor 
JLaw Amendment Act, 1844 (c. 101), Bastardy Act, 
1845 (c. 10), Bastardy Laws Amendment Act, 1872 
(c. 65), Bastardy Laws Amendment Act, 1873 

9), iSc are herein referred to as 1844 Act, 1845 Acf, 
1872 Act, <&: 1873 Act respectively. 

Sect. 1.— REQUISITES FOR JURISDICTION. 

Sub-sect. 1. — ^As to the Child. 

253. Birth alive.] — No order for affiliation or for 
payment of expenses can be made unless the child 
IS born alive. — -11. v, i)E Brouquens (1811), 14 
Ea.st, 277 ; 104 E. K. 607. 

254. Birth “after passing of “ 1872 Act.] — ^A 
•child was born on Aug. 10, 1872, being the dfw on 
which 1872 Act received the royal assent/ : — Held : 
■such child was born ” after the passing of the Act,” 
which in contemplation of law took place as soon 
as the clock began to strike twelves on the previous 
night, & an afflliatior) order iriiglit be made in 
respect of such child. — Tomlinson v, Bullock 
(1879), 4 Q. B. I). 230 ; 48 L. J. M. C. 95 ; 40 L. T. 
459 ; 43 J. P. 508 ; 27 W. B. 552, D. C. 

Antiotation : — Distd. Clarke v. Bradlaugh (1881), 44 L. T. 

779. 

256. Birth in England — Irish father.] — An 
^pplt. having been summoned bcjfore justices 
was adjudged to be the putative father of the 
bastard child of re.sp., <fe ordered to provide for 
its maintenance according to 1872 Act, s, 3. The 
•child was born in Cornwall. Applt. was an Irish- 
man &; resp. an Englishwoman, A the connect/ion, 
which resulted in the birth of the child, took place 
in Ireland. The summons was duly served on applt. : 
— Held : the child having become cViargeable in 
England, the justices had juridsiction, & the order 
was good. — Hampton v, Hickard (1874), 43 L. J. 
M. C. 133 ; 30 L. T. 636 ; 38 J. P. 646. 

266. On English ship.] — A ship on the 

high seas is part of the territory of the State to 
which she belongs, & a bastard child of which a 
woman is delivered on board an English ship is to 
be deemed to be born in England, & the mother is 
entitled to an order of affiliation against the puta- 
tive father resident in England. — Marshall v, 
Mubgatroyd (1870), L. B. 6 Q. B. 31 ; 40 L. J. 
M. 0. 7 ; 23 L. T. 393 ; 35 J. P. 153 ; 10 W. B. 72. 

Annotation : — Refd. R. v. Huniphrys, Ex p. Ward, 11914] 

3 K, B. 1237. 

257. Birth abroad — Foreign mother.] — A bas- 
tardy order cannot be made on the putative 
father in respect of a child born abroad of 
a foreign mother, although the mother became 
pregnant while domiciled & resident in England, & 


returned to England with the child shortly after its 
birth.— B. v. Blane (1849), 13 Q. B. 709 ; 3 New 
Mag. Cas. 168 ; 3 New Sess. Cas. 597 ; 18 L, J. 
M. C. 216 ; 13 L. T. O. S. 257 ; 13 J. P. 826 ; 13 
Jur; 854 ; 116 E. B. 1458. 

Annotations : — ^Apprvd. & Distd. Marshall v. Murgatroyd 
(1870), 40 L. J. M. O. 7. Distd. 11. v. Huinphrys, Ex p. 
Ward, [1914] 3 K. B. 1237. Iii that case the uiother was 
not a Britlsli Huhjeet; there wa.'i no evidence that she was 
domiciled in England (Bankeh, ,].). 

258. English mother.] — The fact that a 

bastard, the child of English parents resident 
&; domiciled in England, was born abroad is not 
a bar to bastardy proceedings, since there is no 
necessity to consider any but English law in order 
to ascertain the status of the child. — B. v. HUM- 
PHRY8, Exp. Ward, [1914] 3 K. B. 1237 ; 84 Li. J. 
K. B. 187 ; 30 T. L, R. 698 ; sub nom. R. v. 
Humfrys, Ex p. Ward, 111 L. T. 1110 ; 79 J. P. 
67 ; 24 Cox, C. O. 455, D. C. 


Sub-sect. 2. — ^As to this Mother. 

259. Marriage after birth— Liability of husband.] 

— An application for an affiliation order cannot be 
made where the mother has married since the birth 
of the child, <fc is at the time of the application 
living with her husband. 

A woman who marries after the birth of her child 
ought not to be allowed to proceed against the 
utativo father, inasmuch as her husband has 
ecome liable to support the child ; & Lt could not 
have been the intention of the Legislature to estab- 
lish a double liability for its maintenance (Mbllob, 
J.). — Stacey v. Lintell (1879), 4 Q. B. D. 291 ; 48 
L. J. M. 0. 108 ; 40 L. T. 553 ; 43 J. P. 510 ; 27 
W. R. 551, D. C. 

Annotations: — Folld. Tozer v. Lake (1879), 4 C. P. D. 322, 
D. C. ; JoncB r. Davies, [1901] 1 K. B. 118. D. C. Beld. 
Healey c. Wright, [1912] 3 K. B. 249. D. C. Mentd. Hardy 
V. Atherton (1881), 7 Q. 13. V. 264, D. C. ; Pearson v. 
Hoys (1881), 45 L. T. 680, D. C. ; tiotherau v. Scott 
(1881), 29 W. R. 606, D. O. ; Davies v. Evans (1882), 9 
g. B. D. 238, D. C. 

260. Summons before marriage.] — An order 

cannot be made where the mother has married since 
the birth of the child & is at the time of the applica- 
tion living with her husband, although she took out 
a summons againt the putative father before her 
marriage, & was prevented from serving it by his 
default. — Tozer v. Lake (1879), 4 C. P. D. 322 ; 41 
L. T. 280 ; 43 J. P. 656. 

Annotation: — Folld. Healey t?. Wright, [19121 3 K. B. 240, 
D. C. 


PART VI. SECT. 1. 

258 i. Birth alive. 1 — ^An order of afijlla- 
tion cannot bo made whore the child is 
49till<bom, although the parish has been 
put to expense In the attendance on the 


mother. — R. v. Murpht (1842), 1 Kerr, 
624.-~CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

X. Mother under oflfc.l — A mother 
who sues for the m^tonanoe of her 


illc^timato cliild under Infant Protec- 
tion Act, 1904 (No. 27), s. 8, need not, if 
under age, proceed by her next friend - 
She herself in effect sues as next friend 
for her child . — Ex p. Townsend (1906). 
6 S. R. N. S. W. 260.— AUS. 
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Sect 1. — Requisites for jurisdiction: Suh-sect 2. 
Sect 2.] 

261. Summons amended alter mar- 

riage.] — bastardy summons issued upon ^ all 
application by rcsp. (then a single woman) against 
applt. could not bo served owing to applt. having 
left the neighbourhood. He subsequently returned, 
& resp. thereupon applied to the clerk to the justices 
to amend the date of hearing & to serve the sum- 
mons. At the date of such application resp. was a 
married woman living with her husband. Tlie 
summons, having been altered & served on applt., 
came on for hearing before the justices, who mi^e 
an order against applt. to contribute to the main- 
tenance of resp.’s bastard child — Held : the 
alteration of the summons was equivalent to the 
issuing of a fresh summons, & as resp. was a married 
woman at the date of such alteration the justices 
had no power to make the order. — H ealey v. 
Weight, [1912] 3 K. B. 249 ; 81 L. J. K. B. 961 ; 
107 L. T. 413 ; 28 T. L. R. 439 ; 23 Cox, C. C. 173, 
D. C. 

See, also, No. 301, post 

262. Living separate from husband.] — ^A 

married woman cannot after marriage to another 
man obtain an order of affiliation against the puta- 
tive father of her illegitimate child born before 
marriage, although she is living separate & apart 
from her husband, he having turned her out of doors 
& refused to maintain her or the child on first 
learning of the child’s existence. — P eatfield v. 
Childs (1899), 63 J. P, 117. 

263. Married woman — Living separate from hus- 
band.] — Affiliation proceedings may be taken by a 
married woman, where her child is shown to bo a 
bastard, & she is living separate from her husband. 

M. T. was delivered of a child, of which L. was 
found to be the father. J. T., the husband of M. T., 
had been beyond (lie seas, had not had access to 
his wife till a fortnight before the child’s birth : — 
Held : an order against the father was rightly made. 

A child bom of adulterous intercourse (where 
there is no access by the husband) is as much within 
the Act [6 Geo. 2, c. 31] as one which is bom of a 
single woman (Lord Ellenborough, C.J.). — R. v. 
Luffe (1807), 8 East, 193 ; 103 E. R. 316. 

Annotations : — Apld. R. V. Oollingwood (1H48), 12 Jur. 760 ; 
R. tJ. imington (1853), 2 E. & li. 646. Reid. Morris v. Davies 
(1837), 5 Cl. & Fin. 163, H. L. ; Jones r. Davies, [1901] 
1 K. B. 118, D. C. Menid. R. v. Kea (1809), 11 East, 132 : 
R. V. Hartingrton (1816), 4 M. & S. 659 ; Head r. Head 
(1823), 1 Sim. & St. 150 ; R. v. Sonrton (1836), 2 Har. & W. 
209 : R. V. King’s Lynn Recorder (1846), 3 Dow. & L, 
725 ; Ormerod v. Chadwick (1847), 10 M. & W. 367 ; 
R. V. Shipperbottom (1847), 11 Jnr. 520 ; R. Grafton 
(1848), 12 .Tut. 639 ; Legge v. Edmonds (1856), 26 L. J. Ch. 
125 ; v. Baker (1857), 7 E. & B. 697 ; R. v. Baker 
(1857), 22 J. P. 53 ; Yates v, Chippiiidale (1862), 11 C. B. 

N. S. 512: Tiimock v. Tnmock & Tnmock (1867), 36 
L. J. P. & M. 85 ; Jir Parson’s Trust (1868), 18 L. T. 704 ; 
R. V Suffolk JJ. (1884), 12 J. P. 426. 

264. .] — Held : A married womtui, the 

mother of a bastard child, was a “ single woman ” 
within 1844 Act, s. 2 (repealed Sc re-enacted by 1872 
Act, s. 3), & 1846 Act, s. 4. — R. v. Collin gwood 
( 1848), 12 Q. B. 681 ; 3 New Mag. Cas. 63 ; 3 New 
Bess. Cas. 252 ; 17 L. J. M. C. 168 ; 12 L. T. O. S. 
106; 12 Jur. 760 ; 12 J. P. Jo. 309, 454 ; 116 E.R. 
1026. 

Annotations -Apld. R. n. Pilkington (1853), 2 E. & B. 546. 
Befd. Jones v. Da^es, [1901] l K. B. 118, D. C. 

265. . ] — ^A woman , whose husband had 

been for several years a convict in Van Diemen’s 
Land, obtained an order in bastardy against a man 
in her husband’s absence. On the return of the 
husband the putative father ceased to make the 
payments under the order. The husband deserted 
his wife after cohabiting with her for about six 
weeks. The putative father having refused to make 
any more payments a warrant was issued against 


him, but the justices refused to issue a warrant of 
distress against him on the CTound that he was dis- 
charged by the return of the husband A? his co- 
habitation with his wife : — Held : the justices had 
jurisdiction to make an order on the putative 
father under 1844 Act, s. 3, although the mother 
was a married woman living apart from her hus- 
band. — R. V. Pilkington (1853), 2 E. & B. 646 ; 
21 L. T. O. 8. 166 ; 17 Jur. 664 ; 1 W. R. 410 ; 17 

J. P. Jo. 388 ; 1 C. L. R. 946 ; 118 E. R. 872 ; sub 
nom* Ex p. Grimes, 22 L. J. M. C. 168. 

Annotaiitms: — Consd. Jones v. Davies, [1901] 1 K. B. 118, D. C. 

]^fd. Stacey c. Lintell (1879), 27 W. R. 561 ; Marshall v, 

Malcolm (1017), 87 L. J. K. B. 491, D. G. Hentd. R. v. 

Dayman (1857), 20 L. J. M. C. 128 ; R. v. Paynter (1857). 

21 J. P. 626. 

266. Separation not bonA fide.] — ^A 

married woman conceived a child during her hus- 
band’s absence at sea. On his return, he became 
aware of her condition, but continued to live with 
her. Being advised by the solr. who was acting for 
his wife that it was necessary that she should be 
living apart from her husband in order that she 
should obtain an affiliation order, he separated from 
her & went to reside in another part of tlie county. 
The justices found that the separation was not a 
bond fide separation but colourable & tor the pur- 
pose of the proceedings : — Held : the woman was 
not a single woman within 1872 Act, & was not 
entitled to lay an information against the putative 
father of the child. — Jones v. Davies, [1901] 1 

K. B. 118 ; 70 L. J. Q. B. 38 ; 83 L. T. 412 ; 65 
J. P. 39 ; 49 W.-R. 136, D. 0. 

^nnofofton: — Consd. & Apld. Marshall v. Malcolm (1917), 

267. Husband a seaman at sea. ]— -Resp.^ 

who in Oct., 1914, married a seaman in the Royal 
Naval Reserve, lived with him until Dec., 1914,. 
when he joined the Navy, & between Dec., 1914, & 
Aug., 1916, was serving on his ship & never had 
access to his wife. In Mar., 1916, resp. was delivered 
of a child of which her husband could not have been 
the father. He, on healing of the birth, stopped 
payment of his allotment to resp.. Sc the separation 
allowance paid to her by the Govt, also ceased. In 
Aug., 1916, the husband returned home for a week 
on leave of absence, forgave his wife & lived with 
her. Sc, in Sept., 1916, went back to his ship, & the 
payments of the allotment & Govt, allowance were 
renewed. From that time, by reason of his duties 
on board ship, he had been unable to live with her, 
but she expected that, when he obtained leave of 
abstmee, he would return to her. In July, 1917, she 
applied for an affiliation order against applt., 
alleging that he was tlie father of her child, & that 
he had paid money for its maintenance, & the 
justices ^judged him to be the father of the child : 
— Held : reap, was not living separate Sc apart 
from her husband during his absence at sea, & she 
was not a “ single woman ’* witliin 1872 Act, s. 3, 
Sc the afiUiation order must be set aside. — Marshall 
V, Malcolm (1917), 87 L. J. K. B. 491 ; 117 L. T. 
762; 82 J. P. 77, D. O. 

268. Subsequent to birth,] — ^A mar- 

ried woman, who prives birth to an illegitimate child 
Sc subsequently becomes separated from her hus- 
band, may obtain an order against the father of the 
child as a “ single woman ** within 1872 Act, s. 8. — 
Webb v. Murrel (1904), 68 J. P. 104. 

269. Death of mother — Before hearing.] — ^A 
bastardy order cannot be made without the mother 
of the child being examined as a witness on the 
hearing ; Sc where the mother died after the issue 
of the summons, but before the hearing: — Held : 
there was no jurisdiction to make an order. — R. v. 
Armitagb (1872), L. R. 7 Q. B. 773 ; 42 L. J. M. C. 
15 ; 27 L. T. 41 ; 20 W. R. 1015 ; sub nom, Jessof 
V, Brieblby, 36 J. P. 488. 
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Sect. 2.--THE APPUCATION FOR A SUMMONS. 

270. Form of application — ^Departure from oflQlcial 
lorm.] — A departure from the forms provided by 
the Local Govt. Board is not necessaiily fatal to 
proceedings. 

A servile adherence to the forms is not required, 
for this may do infinite mischief, & make the forma 
traps instead of aids (Wills, J.). — ^Bell v, Clubbs 
<1892), 8 T. L. R. 296, D. C. 

271. Time for application — When before birth — 
Mother’s deposition.] — Semble : the deposition on 
oath required by 1844 Act, s. 2, to bo made on appli- 
cation by a mother before the birth of the child 
should be in writing. — R. v, Fletcher (1871), L. R. 
1 O. 0. R. 320 ; 40 L. J. M. O. 123 ; 24 L. T. 742 ; 
35 J. P. 789 ; 19 W. R. 781 ; 12 Cox, C. C. 77, 
O. C. R. 

Annot<ition8 : — Mentd. Blake v. Beech (187G), 1 Ex. 1). 320, 

C. A. ; 11. V. Huffhes (187 SO. 4 Q. B. D. 614, C. C. 11. ; 

Dixon V. Wells (1800), 6 T. L. ft. 322 ; Pickavaiice v. 

Pickavance, 11901] 1\ 60. 

272. When more than twelve months alter 

birth — Payment by father for maintenance — Under 
mother’s affiliation orAer»]Semhle : when a bas- 
tardy order is made «fc money paid under it within 
twelve months from the birth of the child, the 
mother at the end of the period mentioned in the 
order may corno again for another order (Manisty, 
J.). — Pearson v. JIeys (1881), 7 Q. H. D. 200 ; 50 
L. .T. M. C. 124 ; 45 L. T. 080 ; 45 J. P. 730 ; 30 
W. R. 150. 

Annotation: — Dbtd. Williams r. Davies (1883), 11 Q. B. D. 

74. Upon that point I enUirtain very great doubt indood, 

& am inclined to 1 hink that that would not be a payment 

withlu 1872 Act. (Fikld. .f.). 

273. Under guardian’s affilia- 
tion order.] -“J*ayment by a putative father of a 
bastard child of money in pursuance of an order 
■obtained under 1873 Act, s. 5, by the guardians or 
parisli of the union in which the mother becomes 
■chargeable, is not such a payment under 1872 Act, 
s. 3, as entitles the mother to make an application 
•on her own behalf for an order against the father 
morti than twelve months after the birth of the 
•child. — ^Billinoton v. Cyples (1885), 52 L. T. 854 ; 
49 J. P. 682. 

274. Father ceasing to reside In 

England.] — The alleged father of a bastard child 
left England about a month before the child’s 
birth, & did not return till the child was fifteen 
months old. The mot her then took out a summons, 
which was dismissed for want of juristliction on the 
.ground that the summons was out of time : — Held : 
the alleged fathiT ceased to reside in England 
during the whole period of his absence, &. he was a 
person who had “ ceased to r<*side in England 
within the twelve months next after the birth of 
such child ” within 1872 Act, s. 3, (te the justices 
had jurisdiction to adjudicate upon a suiiunons 
taken out within twelve months after his return. — 
R. Evans, [IS90] 1 Q. B. 228 ; 65 L. J. M. 0. 29 ; 


60 J. P. 39 ; 44 W. R. 271 ; 12 T. L. R. 133 ; 40 
Sol. Jo. 196. 

Annotation : — ^Refd. Heard v. Heard, [1896] P. 188. 

See^ also. Nos. 291 ei aeq., post. 

275. ** To any one Justice ” — Simultaneous ap- 
plications to several Justices.] — ^A bastard child 
having been bom in Sept., 1890, the mother on 
Oct. 21, 1896, made three separate applications to 
three separate justices for a bastardy summons 
against deft., but as she was at that time unable to 
find him, the issue of the summons was suspended. 
In July, 1897, the mother, having found deft., pro- 
cured one of the three justices to issue his sununons 
upon the application so made to him on Oct. 21, 
1896. On Nov. 3, 1897, that sutrmions was heard & 
dismissed on the ground that the evidence was in- 
sufficient. On Nov. 17, 1897, she procured another 
of the thi ’ee justices to issue a further summons 
against deft., which summons purported to be 
founded on the application to trie justice of 
Oct. 21, 1896. The summons was heard & a bas- 
tardy order made ; — Held : the three applications 
made on Oct. 21, 1896, were in substance but one 
application, & were exhausted by the hearing & 
dismissal of the summons on Nov. 3, 1897, & the 
order was made without jurisdiction. — R. v, Robin- 
son, [1898] 1 Q. B. 734 ; 07 L. J. Q. B. 510 ; 78 
L. T. 350 ; 62 J. P. 309 ; 46 W. R. 462 ; 14 T. L. R. 
326 ; 42 Hoi. Jo. 380. 

276. Justice’s clerk.] — An application for 

an affiliation order having been made, the summons 
was dismissed for want of corroborative evi- 
dence, & the mother ax>plied on the same date to 
the justice’s clerk for a second summons. A second 
summons was issued on such application, pui^rt- 
ing to be granted by the justice k) whom the original* 
application was made, & on the hearing of the sum- 
mons an order was made against the putative 
father : — Held : the order was bad, as 1872 Act, 
s. 3, required the application to be made to the 
justice himself, & the application to the justice’s 
clerk was not' sufficient. — S taples v. STAPZiBS 
(1879), 41 L. T. 347. 

Annotation: — FoUd. R. v. Robinson, 11898] 1 Q. B. 734. 

277. Where mother resides — Temporary resi- 
dence.] — If a woman goes to lodge at a place for the 
purpose of applying t/O the magistrates there for an 
order of affiliation, intending to leave the place as 
soon as she has got the order, she having at the 
time no other residence & not having gone there for 
any fraudulent or improper purposes, she is resident 
in the ifiace within 1844 Act, s. 2. — R. v, IIUGHES 
(1857), 1 Dears. & B. 188 ; 26 L. J. M. C. 133 ; 29 
L. T. O. H. 116 ; 21 J. P. 293 ; 3 Jur. N. H. 448 ; 6 
W. R. 52(i ; 7 Cox, C. C. 286, C. C. R. 

Jnnofafioriii Apld. Myott V. Barber (1863), 1 New Rep. 

477. Refd. Massey v. Burton (1857), 2 H. & N. 697 ; 

DuiiRtan r. PuUirBon (1868), 5 C. B. N. S. 267 ; Vevers v. 

Mains (1888), 4 T. L. R. 724. 

278. .] — A woman who has no settled 

place of residence may make application to the 


PART VI. SECT. 2. 

271 i. Time for application — Under 
Destitute Persons Act, 1894.] — A com- 
plaint imder b. 9 of tho Act, that the 
iather of an iiluerltimate child has neg- 
lected or failed to provide for ite main- 
tenance may be made whenever lie 
neglects or falls to maintain it at any 
time up to the age of fourteen years. It 
is not necessary to make such a com- 
plaint within six months from the birth 
•of the oJilld. — Sutherland v, McGimp- 
J8BY (1898), 17 N. Z. L. R. 431.— N.Z. 

271 U. Under DestikUe Persons 

Act, 1910 — When more than six years 
sifter birth — Payment by father for main- 
tenance ,] — More than dz years after the 


th of rosp.’s lUegitiiiiato child, applt., 
Lhe child's request, ollowod it to spend 
weeks of its Clirlstmas holidays with 
a. A complaint having boon made by 
p. witiiin twelve montlis theroaftor: 
feld : that in maintaining the cluld 
'lug the six weeks applt. had contri- 
ved to its maintenance witldn s. 8 (5) 
tho Act, & an affiliation order was 
^itly made against liim. — M. r. R. 
16), 36 N. zTl. R. 1061.— N.Z. 

AabUily to maintain under above 

^ 1 TYj. \T A 


y. Affidavit Where filed.]— In an 
aoUou for the maintenance of an illegiti- 
mate child, the affidavit was produced 
from the office of the city clerk, & pur- 
ported to bo sworn before the police 


magistrate of Toronto, where deponent 
resided : — Held : sufficient evidenoo to 
go to the Jury that it was deposited by 
her in the proper office. — Jackson t?. 
Kassel (1867), 26 U. C. U. 341.— 
CAN. 

a, Form of.] — R was required by 

slat, that tho inotlier should depose that 
the putative fatlier was ** really ” the 
father of her ciilld, but the affidavit 
omitted such word, although otherwise 
regular : — Held : a fatal objection Sc 
pltf. could not recover. — Broderick v, 
McKay (1917), 40 O. L. U. 318; 13 
O. W. R. 46.— CAN. 

Corroboration of mothers evidence 
on application for summons, ] — See Scot. 4, 
post. 
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Sect. 2 . — The application for a summons. Sect. 3: 

Suh-aect. 1.] 

justices of the division in which for the time being 
she happens to be. — Lawrence v, Ingmibe (1869), 
20 L. T. 391 ; 33 J. P. 630. 

279. — Bona fldes.] — womaJi applied 

on two occasions for an order of affiliation to the 
justices of the petty sessional division in which she 
had been rcsidmg with her parents, & was refused 
after a hearing on the merits. She then took lodg- 
ings in a neighbouring borough, “ because,** as she 
deposed, “ people said if she came there she would 
have a better chance,’* & when she had been there 
nearly a month applied to the borough justices & 
obtained an order of affiliation : — Held : the object 
of the woman’s removal was to obtain a new tri- 
bunal, & she did not reside within the borough so 
as to give the borough justices jurisdiction under 
1844 Act, s. 2. — Myott v. Barber (1863), 1 New 
Rep, 477 ; 27 J. P. 598 ; euh nom. R. v, Myott, 32 
L. J. M. C. 138 7 L. T. 785 ; 11 W. R. 424. 

Annotation : — Refd Vevcra t*. Mains (1888), 4 T, L. R. 724. 


280. — Objection not taken.] — A woman 

living in the P petty sessional division had an 
illegitimate child in Aug., 1887. In May, 1888, she 
came overnight into the W. division where the 
putative father was resident, & next morning 
obtained a summons against him. Deft, appeared 
at the hearing, but took no objection to the jurisdic- 
tion of the justices, & an order was made against 
him, but it was not obeyed. The woman subse- 
quently went to the magistrates of the W. division, 
& applied for a summons against deft, for disregard 
of the order. The objection was then taken that< 1 he 
original order was without jurisdiction, but the jus- 
tices overruled the objection on the grounds tiiat 
the woman was within their jurisdiction when the 
order was made, & that objection had not been 
taken when the order was applied for, & a warrant 
was issued, & the man arrested. On an application 
for a habeas corpvs to discharge him from custody : 
— Held : the order was invalid as t he woman was 
not resident in the division to the justices of which 
she had made the application, & the writ must 
issue. — Vevers v. Mains (1888), 4 T. L. R. 724. 

281. Second application — After refusal of order.] 
— ^A refusal by justices to make an order for main- 
tenance of a bastard, though on the merits, is no 
bar to a second application ; & if justices refuse to 
entertain such second application on the mere 
ground of the first refusal, the ct. will order them 
by mandamus to hear.— R. v, Machion (1849), 14 
Q. B. 74 ; 18 L. J. M. C. 213 ; 117 E. R. 29 ; suh 
nom. Jones v. Machen, 3 New Sess. Cas. 629. 


Annoiaiiona Consd. Myott r. Barber 27 J. V. 598 

2S J. p. Jo. 102; R. v. HcrrinRtoi 
a864b 3 New Hop 468 ; R. v. Grant (1867), 36 L. J. M. O 
Bxpld, & Folld. R. V, Gaunt (1867), 8 B. 8. 36.5 
Distd. R. V. Flintsliire JJ. & Smitli (1871), 20 W. R. 94 
Expld. McGrepor v. Telford, [19151 3 K. B. 237. C. A 
The true rouBon for the decision In It. v. Machen was that 
inasmuch as the woman tailed in lier application because 
of the lack of Hufflcieiit corroborative evidence, there wai 
no decision agrainst her except in the sense that her upplica 
tion failed, & as tlic ct. }»eld that that was in th<! nature 
of a nonsuit il, did not disentitle her from applying agaii 
(Lord Readino C.J.) Refd. Esc p. Westerman (1851), 1( 

(1871). L. R. 7 Q. B. 16 
Wirnams V. Davies (1883), 11 g. B. B. 74; Stokes r 
Stokes, [19111 P. 195 ; R. v. Seddon, Kicp. Hall (1916), 8^ 
L. J. K. B. 806. 


282. .}— A second application in bas- 

tardy can be made by the mother, under 1844 Act, 
after justices in petty sessions have dismissed the 
first. — R. V. Gloucestershire JJ. (1849), 3 New 
Mag. Cas. 198 ; 13 L. T. O. S. 507 ; 13 J. P. 636 ; 
13 Jur. 765. 

283. .] — A second application may be 

made for an order of affiliation, ^though the dis- 
missal of the first application was not merely on the 
ground of insufficiency of evidence & in the nature 


of a nonsuit, but after a full hearing on both sides: 
& notwithstanding a second application is in the 
nature of a new trial. — Ex p. Westerman (1851)^ 
16 L. T. O. S. 420. 

284. . ] — The mother of a bastard child 

whose application at petty sessions for a summons- 
against the putative father is dismissed may, 
within tw'elve months of the birth of the child, 
renew such application any number of times, & a 
dismissal on the merits of an application is no bar tO' 
the jurisdiction of the justice to entertain a fresh 
application. — R. v. Hall & Gillespie (1887), 6T 
L. T. 306 ; 3 T. L. R. 706. 

Annotation : — Refd. McGregor v. Telford (1915), 25 Cox,. 

C. C. 1. D. O. 

SeCt also. Nos. 331 et seq.^ 347, post. 

285. Effect of Criminal Justice Ad- 

ministration Act, 1914 (c. 68), s. 87 (2).] — The above 
sub-sect., which enables a woman to appeal ta 
quarter sessions from a refusal by a ct. of summary 
jurisdiction to make an order for the maintenance 
of her bastard child, confers an additional remedy 
upon her, & does not impliedly take away her 
previously existing right to renew her application 
to the ct. of summary jurisdiction. — McGregor v. 
Telford, [1915] 3 K. B. 237 ; 84 L. J. K. B. 1902 ? 
113 L. T. 84 ; 79 .T. P. 486 ; 31 T. L. R. 512 ; 25- 
Cox, C. C. 1, D. C. 

286. When summons withdrawn. ] — J usiices 

have jurisdiction to hear a bastardy summons,, 
issued within the time allowed by 1872 Act, s. 3, 
notwithstanding that a previous sumnions in 
respect of the same complaint has been withdrawi^ 
by the leave of the justices on the ground that there 
w'as no corroborative evidence. — R. v. Seddon,. 
Ex p. Hall (1916), 85 L. J. K. B. 806 ; 80 J. P. 
208; 32T. L. R.279. 

287. After appeal to quarter sessions — 

Order quashed on merits.] — When, on an appeal tO' 
quaiter sessions, an order of affiliation is quashed 
on the ground of the insufficiency of the corrobora- 
tive evidence, the order of quarter sessions is a 
decision on the merits & is final, & fresh proceedings 
cannot be taken before justices. — R. v. Glynne 
( 1871), L. R. 7 Q. B. 16 ; 41 L. J. M. C. 68 ; 2ff 
L. T. 61 ; svh nom. R. v. Flintsiiire J J., 36 J. P.. 
406 ; 20 W. R. 94. 

Annotations: — Consd. R. v. May (18S0), 5 Q. B. D. 382; 

AiiflorBon v. Ci)lliii8oii, [19011 2 K. it. 107. Refd. HlokoS' 

V. >StokeB, [19111 1'. 195, D. C. Mentd. McGregor v. 

Telford, [19151 3 K. B. 237. C. A. 

288. .] — Upon the hearing of an 

appeal to quarter scissions against an order of 
artfliation, it appeai’ed resp. & her witnesses were- 
not present, having mistaken the day of hearing, 
& her counsel applied for an adjournment till the- 
following morning, offering to pay the costs of the 
day. Appli. having declined tc) accc^de to this pro- 
posal, the sessions directed the case to^ proceed 
& quashed the order, no evidence having been 
adduced on the part of resp. i—Held : the order of 
quarter sessions was not a decision upon the merits- 
& fresh proceedings in respect of same might be 
taken before justices. — R. v. May (1880), 5 Q. B. D. 
382 ; 28 W. R. 918 ; sub nom. R. v, Essex JJ., 49 
L. J. M. C. 67 ; 44 J. P. 538 ; sub nom. R. v. 
I^ILLIPS, 42 L. T. 772. 

289. Prior order — Allegation of — Evidence.] — 

Upon an application by a W'oman under 1844 Act,, 
s. 2, for an order upon a peraon Whom she alleged 
to be the father of a bastard child, of which she had 
been delivered within twelve calendar months 
before the application, an objection was raised 
that a prior order had been made on the same com- 
plaint, & that it was incumbent on appet. to show 
that such prior order had been quashed, not on the 
merits, in order to entitle her to apply again, under 
1845 Act, 8. 4. No evidence was given to show that 
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such prior order ever existed, but the justices at 
petty sessions decided that complainant was bound, 
notwithstanding, to prove that the order was 
quashed for a defect in form, &, on her failing to do 
so, refused to hear the application : — Held : they 
were not justified in assuming the existence of the 
former order, & a mandamus granted commanding 
them to entertain the complaint, — R. v, Bridgman 
(1846), 2 New Sess. Cas. 232 ; 15 L. J. M. C. 44 ; 6 
L. T. O. S. 363 ; 10 J. P. 187 ; 10 Jur. 159, 738. 

Application by Poor Law Guardians.] — See Poor 
Law. 


Sect. 3.— THE SUMMONS. 

Sub-sect. 1. — Issue. 

290. By whom issued — Justice to whom applica- 
tion made.] — The mother of a bastard child applied 
to a justice, within twelve months after the child’s 
birth, for a summons against^ P., the alleged father. 
Tlio summons was issued by the justices, but could 
not be served, P. having absented liimself. On P,’s 
r(*turn, which was more than twelve months after 
the child’s birth, & before which time the justice 
who had issued the first sunnnons had died, the 
mother obtained from anotiicr justice a second sum- 
mons against P., & upon its coming on for hearing, 
tlie justices in petty sessions made an order adjudg- 
ing P. to be tJic putative father, & ordering him to 
pay a certain sum by way of maintenance : — Held : 
the order was bad, as by 1844 Act, s. 2, the jurisdic- 
t ion to make the order was limited to the justice 
before whom tlic first application was made, & the 
second summons, not being issued by the same 
justices, could not be considered as part of the 
original process upon the first application. — R. v» 
JhcKFORD (1801 ), 1 B. & S. 77 ; 30 L. J. M. 0. 133 ; 
4 L. T. 210 ; 25 J. P. 549 ; 7 Jur. N. S. 668 ; 121 
10. R. ()43. 

Anmitnliom : — Expld. Ex p, Meldlnjt (1861), 25 J. 1*. 759. 

Refd. StaplcB v. Staples (1879), 41 L. T. 347, I>. C. ; R. r. 

Fletcher (1884), 51 L. T. 334, D. C. 

291. Time of issue~Not necessarily when appli- 
cation made.] — A single woman, having been de- 
li ver<^d of a bastard child, applied, within twelve 
months of the birth, to a justice for a summons 
uy)on the putative fatiior. She stated t.o the justice 
that she had learned that the putative father was 
in America, upon which the justice, without directly 
refu.sing the application, declined to issue the sum- 
mons then. More than twelve months from the 
application she discovered that the putative father 
was in England, upon which she obtain<?d & served 
a sunmions from the same justice ; & the justices 
upon this application made an order of maintenance 
upon him. The summons professed to be on a 
renewed application : — Held : the order was good 
under 1844 Act & 1845 Act, as the whole proceed- 
ing was in effect founded on the original applica- 
tion, & it was not necessary that the smnmons 
should issue at the time when the application was 
made. — P otts v. Cumbridge (1858), 8 E. & B. 
847 ; 27 L. J. M. C. 62 ; 30 L. T. O. S. 257 ; 22 
J. P. 694 ; 4 Jur. N. S. 72 ; 6 W. R. 214 ; 120 E. R. 
316. 


469. 

292. .] — ^A summons may be issued at 

a date many months subsequent to the application 
for it, provided that the application is me^e within 


nnotations : — Expld. R. v. Thomas (1863). 27 J. P. 694. 
Polld. R. V. Chugg (1870), 22 L. T. 556. Clonsd. Staples v. 
Staples (1879), 41 L. T. 347, D. C. Refd. R. v, Rckford 
(1861), 1 B. & S. 77. Mentd. R. v. Cbugg (1870), 34 J. P. 


the proper time . — Ex p, Harrison (1862), 19 
L. T. O. S. 114 ; 16 .T. P. 343 ; 16 Jur. 726. 
Annotation : — Mentd. R. v. Glynne (1871), L. R. 7 Q. B. 16. 

293. Several summonses — Issue allowed.] — The 
mother of a bastard child duly applied for a sum- 
mons against F. & obtained it, but it was not served 
owing to the absence of F. A second summons was 
issued some months afterwards, but within the 
twelve months after the birth, by the same justice 
reciting the first information, & an order was made 
which stated the application as of the date of the 
summons : — Held : the order was regular, for, 
when an information was once laid in due time, 
several summonses might issue without a fresh 
information being laid for each successive summons. 
— Exp, F 1 ET.DING (1861), 26 J. P, 759, 

Amtotations : — Apld. Brooke v. Bagehaw, 11904] 2 K. B, 

798, D. C. ; Hoaley r. Wright, [1912] 3 K. B. 249. 

294. .] — R. V. Robinson, No. 275, ante. 

296. After time for new application.] 

— The mother of a bastard child, born on Mar. 20, 
1868, laid an information before a justice on Apr. 18, 
1868, against deft., the putative father, under 1844 
Act. A summons was issued on the same day but 
never served, as deft, could not be found bjr the 
process server to whom the summons was given. 
On Jan. 14, 1870, about a fortnight after the mother 
had found out deft.’s address, she applied for & 
obtained another summons, which was served on 
deft., & he aj^peared thorc‘to : — Held : the justices 
had jurisdiction to hear the complaint although 
at the time of service of the summons more than 
twelve months had elapsed from the birth of the 
child.—R. V. Chugg (1870), 22 L. T. 556 ; 34 J. P. 
469 ; 11 Cox, C. C. 658, C. 0. R. 

296. ,] — A woman duly applied 

to a justice for a summons against a putative 
father, but the information & summons stated that 
the birth of the child, though itself properljr stated, 
was after the passing of 1872 Act, whereas it should 
have been stated as before that Act. On the hear- 
ing, objection wps taken by deft, that the child was 
bom before tlie passing of the Act. The mother 
was sworn & admitted this was so, & the justices, 
instead of amending, dismissed the summons. 
Upon another summons, reciting the same applica- 
tion, but without the mistake therein, the justices 
made an order against deft. : — Held : the dismissal 
of the first summons was not such a hearing as to 
exhaust the application & a fresh summons mi^ht 
issue though the time limited for a new application 
had passed. — R. u. Lancashire JJ. (1874), 29 L. T. 
880 ; 38 J. P. 215 ; 22 W. R. 329. 

AnnoUdion : — Distd. R. r. Robinnon, [18981 1 Q. B. 734. 

297 . Unless application spent — Hear- 

ing on merits.] — On Mar. 26, 1860, a woman applied 
for a summons against a man in respect of a bastard 
child born on Nov. 15, 1869. The summons was 
heard on Apr. 30 following, & was dismissed on 
account of the want of sufficient corroborative 
evidence. Subsequently, in Dec., 1862, another 
summons was issued, & upon the hearing, on the 
29 til of that month, an order was made. The order 
itself purported to be founded upon the application 
made on Mar. 26, 1860 : — Held : the order was bad, 
for the application of Mar. 26 was spent by the 
healing & judgment on Apr. 30, that bein^ so, 
there was no application to support the order within 
twelve months of the birth of the child. — R. v. 
Thomas (18(53), 8 L. T. 460 ; 27 J. P. 694. 

Annotations : — FoUd. Staples r. Staples (1879), 41 L. T. 347 ; 

R. V. Robinson. [1898] 1 Q. B. 734. Refd. R. v. Harrington 

(1864), 9 L. T. 721. 

298. .] — A basted child 

having been born on Nov. 3, 1877, application for 
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b, DefendatU oyi of jurisdidion — Issue of warrant valid.} — Ex p. Atkinson (1911), 11 S. R. N. S. W. 8 -AUS. 
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Bastardy. 


Sect. 3 « — The sum mons : S vb-aecta. 1 <£? 2.] 

an affiliation order was made by the mother on 
Oct. 11, 1878, & the summons was heard & dis- 
missed for want of corroborative evidence on 
Oct. 26, 1878. A second summons purporting to be 
granted on the original application was issued on 
Nov. 0, 1878, & was heard by adjournment on 
Nov. 21, 1878, when an affiliation order was made : 
— Held : the order was bad, & must be quashed 
since the original application of Oct. 11 was spent 
& exhausted by the hearing & dismissal of the case 
on Oct. 25, & the second application for a summons 
could not be treated as a continuance of the original 
one. — S tai’LES v. Staples (1870), 41 L. T. 347. 

^nnofafions ; — FoUd. R. v. Koblnsou, [1808] 1 Q. B. 734. 

Reid. R. V. Seddon, Exp. Hall (1916), 85 L. J. K. B. 806. 

See, also, Nos, 272 — 274, ante, 

299. Form of summons — Immaterial error.] — 

An order of affiliation was made in Aug., 1850, in 
respect of a bastard child born in May, but was 
quashed on appeal. Deft, was subsequently served 
with another summons dated July 23, 1851. To 
this summons he appeared on the following Aug. 5, 
when the hearing was adjourned to Sept, 2, <&; on 
that day again adjourned to Sept. 11, when an 
order was made upon him : — Held : it sufficiently 
appeared on the face of the order that the complaint 
was made within twelve months from the birth, & 
a statement in the summons tliat tlie child was 
born within twelve months of its date was imma- 
terial. — Ex p, Harrison (1852), 19 L. T. O. 8. 114 ; 
lOJ. P.343; lOJur. 726. 

^innota^ion : — Refd. H. v. Olynno (1871), L. R. 7 Q. B. 16. 

300. Amendment.] — On Sopt. 18, 1891, a 

summons was taken out in respect of a child born 
in July, 1890, stating that the birt.h was within 
twelve calendar months. As this statement was on 
the face of it incorrect the summons was dismissed. 
Another summons was then taken out for Sept. 28 
on another charge, viz., that deft., within twelve 
calend^ months from the birth, had paid money for 
the child’s maintenance, but this summons still 
retained the statement that the birth was within 
twelve calendar months of the ai)plication. Obicc- 
tion was taken to the summons on this ground, but 
the justices amended it by striking out the words 
objected to : — Held : the justices had jurisdiction 
to make the amendment. — Bell v. Clubbs (1892), 
8 T. h, R. 290, D. C. 

301. Mother married at date of amend- 

ment.] — A summons was issued in Apr., 1911, on 
the application of rosp., a woman then unmarried. 
The summons could not bo served upon applt. 
owing to his having left the neighbourhood, in order 
to avoid service. Resp. was man*ied in Sept., 1911. 
In Jon., 1912, applt. returned to the neighbourhood 
dc thcreui)on, on apidication of resj)., the date of 
hearing in the summons was amended by the clerk 
to the justices, & the summons as amendt'd was 
<luly served on applt., and on the hearing of .such 
wummons the justices made an order against him ; 
— Held : the amendment & issue of the summons 
in Jan., 1012, was equivalent to the issue of a 
second summons. 

Qu, : whether the clerk to the justices liad autho- 
rity to amend the summons so as t4> make it cfTec- 
tive. — Healey v, Wrioht, [1912] 3 K. B. 249 ; 81 
D. J. K. B. 961 ; 107 U, T. 413 ; 28 T. L. R. 439 ; 
23 Cox, C. C. 173, D. 0. 

See, also, No. 201, ante. 


Sub-sect. 2. — Service. 

802. **Last place of abode” — Service at last 
known place of abode — PrimA facie good.] — If a 


summons is left at a place, which the person leaving 
it believes to be the kust place of abode of the party 
summoned, & gives evidence of the serving of the 
summons before the justices at petty sessions, tiie 
latter have primd facie jurisdiction to make the 
order of maintenance, but the party summoned is at 
liberty to show by affidavit that the summons was 
not served at his last place of abode, Sn if the fact 
be proved, the ct. will grant a certiorari to bring up 
the order to quash it as being made without juris- 
diction. 

Proof of the proper service of the summons is 
essential to give the justices jurisdiction, &, eemhle, 
an allegation in the order that such proof has been 
given, as averred in Form No. 8 in the sched. of 
1845 Act (now superseded by Forms Nos. 11 & 12 
issued by the Local Govt. Board by order of 
Mar. 13, 1915), is necessary to the validity of the 
order . — Ex p. Price Jones (1850), I L. M. & P. 
357 ; 4 New Mag. Cas. 88 ; 15 L. T. O. S. 142 ; suh 
nom, R. V, Evans & Yale, 4 New Sess. Oas. 191 ; 19 
L. J. M. C. 151. 

AnnotaHoiia : — Consd. H. v. Loo (1888), 16 Oojc. O. G. 404. 

Apprvd. K. r. Farmor, [1892] 1 Q. B. 637, O. A. Refd. 

He Williams (1851), 21 L. .T, M. C. 46 ; Exp. Davis (1853), 

21 L. T. O. S. 170 ; R. v. Higham (1857), 29 L. T. O. S. 

105 ; H. V. Brown (1859), 24 J. 1*. 5 ; R. r. Do Wiiiton & 

Taylor (1888), 59 L. T. 382. Mentd. R. v. Simmons (1859), 

Boll, O. C. 168. 

303. Departure of defendant — ^Acquisition 

of new abode.] — An affiliation summons was left at 
the abode of the putative father eight days after he 
had quitted it for Liverpool on his way to America. 
He remained at Liverpool four days before sailing. 
An order was made against him in his absence. On 
an application for a certiorari to bring up & quash 
the order, the putative father swore that he did not 
leave the country to avoid the service of the sum- 
mons, but ho did not deny the paternity : — Held : 
the summons had been left at his last place of 
abode, & as the order was regular & the truth of the 
charge not denied, the ct. would not interfere. — Ex, 
p, Davis (1853), Bail Ct. Cas. 191 ; 21 L. T. O. S. 
170 ; 17 J. P. 423 ; 17 Jur. 577 ; 1 W. R. 4.50 ; 1 
O. L. R. 530 ; sub nom. R. v, Davis, 22 L. J. M. O. 
143. 

Annotations : — Consd. R. v. Loo (1888), IG Cox, C. 0. 404, 

Refd. R. V. Lightfoot (1856), 2 Jur. N. B. 786. 

304. .] — ^A summons was ob- 

tained by the mother on Oct. 3, 1866, & served on 
Oct. 4 at a farm house, where deft, had been lodging 
for some yijars, by leaving it with the wife of the 
occupier of the house. The order was made on 
Dec. 6, in the absence of deft., OJi proof of such 
service. Deft, afterwards made an affidavit that he 
left the house on Oct. 1 with the intention of going 
to America, «Sc sailed in a sUiarnship from Plymouth 
on Oct, 14, that he did not leave for the purpose of 
avoiding the summons, that he first heard of the 
summons & order when ho had been in America 
two months, & that he was not the father of the 
child. The mother made an affidavit to the con- 
trary : — Held : the summons was served at his last 
jdace of abode. 

All we have to inquire is whether the summons 
was left at the last place of abode of the man. He 
left the house where he had been lodging for a long 
time for the express purpose of going to America ; 
therefore, he had no other place of abode, & that 
was his last place of abode (Oockburn, J. ). — R, v , 
Damarell (1867), L. R. 3 Q. B. 60 ; 8 B. & S. 659 ; 
37 L. J. M. C. 21 ; 32 J. P. 245. 

Annotntions : — Consd. R. v. Lee (1888), 16 Cox, C. C. 404. 

Refd. R. V. Wobb, [1896] 1 Q. B. 487. 

306. .] — ^A mother was delivered 

of a child on Apr. 18, 1887, & she applied to a jus- 
tice for a summons against deft., the alleged puta- 
tive father, which was served on May 18, 1887, at 
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the house of a baker at S. Deft, had been in the 
service of the baker from Sept. 25, 1886, till Apr. 20, 
1887. When a constable left the summons the 
baker told him deft, had left the place Sn his place 
of residence was not known, though he had ccJled 
on May 14 to fetch away some things. Deft, after- 
wards made an affidavit that he left S. on Apr. 20, 
1887, to better himself, & that he went to South- 
Simpton & remained there till May 19, when he got 
a situation in a ship & sailed for the West Indies. 
The justices, at the hearing, having received evi- 
dence of the service of the summons at S., made an 
order on deft : — Held : the service was valid. — 
R. V. Lee (1888), 68 L. T. 384 ; 52 J. P. 344 ; 36 
W. R. 415 ; 4 T. L. R. 263 ; 16 Cox, C. C. 404, D. C. 

Annotations: — ^Refd. R. v. Do Winton & Taylor (1888), .'iS 

L. T. 382, D. U. ; R. v. Farmer (1891), 65 L. T. 736, D. C. 

306. -.] — At the hearing of an 
application for an affiliation order evidence was 
given tiiat the summons had been served by being 
left at the house where the person alleged to be the 
father of the child resided. Ho did not appear, & 
the justices heard evidence <te adjudged him to be 
the putative father of the child & made an order 
accordingly. He subsequently applied for a 
certiorari to bring up this order to be quashed, on 
the ground that the summons had not been properly 
t^erved, & he established that at the date of the ser- 
vice of the summons he had left the house at which 
it was served & was resident in America : — Held : 
as the person served had at the date of the service 
of the summons a place of abode in America, that, & 
not the bouse at which the summons was served, 
was at that time his last place of abode within 1872 
Act, s. 4, & the service was invalid. 

If deft, went to America with the intention of 
returning, or for the mere purpose of avoiding ser- 
vice, he liad no place of abode in America. In such 
a case it would be true to say his last place of abode 
was his father’s house. Is there sufficient evidence 
on which wo can safely say he went to AmtTica to 
live there ? I think that is the conclusion we must 
oome to ; if so, he had a place of abode in America 
<Lori> Esher, M.R.). — R. v, Parmer, [1892] 1 Q. B. 
637 ; 01 L. J. M. C. 0,5 ; 05 L. T. 730 ; 50 J. P. 341 ; 
40 W. R. 228 ; 8 T. L. R. 159 ; 30 Sol. Jo. 123 ; 
17 Cox, C. C. 413, 0. A. 

Annotation : — Apld. R. V. Webb, [1896] 1 Q. B. 487, D. C. 

307. — .] — Shortly after the birth 
of a bastard child the alleged father left the house 
where he had up to that time resided & went to 
America, but the evidence did not show that he had 
any place of abode in America. Ten days after the 
birth a summons was left at the house where he had 
resided : — Held : such house was his last place of 
abode & the service was sufficient. — R. v. Webb, 
(1890 J 1 Q. B. 487 ; 05 L. J. M. C. 98 ; 74 L. T. 
428 ; 00 J. P. 280 ; 44 W. R. .527 ; 12 T. L. R. 
293; 40 Sol. Jo. 375 ; 18 Cox, C. C. 312, D. C. 

308. Temporary new abode.] — ^An 

affiliation summons against II. was served at the 
house of H.’s father. An attorney appeared to the 
summons before the justices for trie petty sessional 
division of B. in the county of N,, r^resenting 
himself to be authorised to appear for IT. In fact, 
he was retained & paid by H.’s father. H. deposed 
that a few days before the summons was served ho, 
anticipating annoyance from the woman, left his 
fathers house, which, up to that time, had been his 
abode, without any intention to return, & was not 
informed of the proceedings before the justices : — 
Held : the ct. would infer, in fact, that H., leaving 
his abode avowedly for a temporary motive, did 
intend to return when the motive ceased, notwith- 
standing his deposition to the contrary, & such 
being t&en to be the fact, the summons was duly 
eerved. — R. v, Higham (1857), 7 E. & B. 557 ; 26 
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L. J. M. 0. 116 ; 29 L. T. O. S. 105 ; 22 J. P. 6 ; 3 
Jur. N. S. 691 ! 5 W. B. 607 ! HOB. B. 1362. 

Annotations : — Conid. H. v. De Winton (1888), 63 J. P. 392, 

D. C. ; R. V. Lee (1888), 16 Cox, C. C. 404. Mentd. R. v. 

Wood, /!;xp. Farwell (1918), 87 L, J. K. B. 913. 

309 . Temporary absence.] — ^An affiliation 

summons was served by leaving it at the place of 
abode of the putative father from which he was 
absent temporarily, without any notice of the ]pro- 
ceeding, & his address was not known. The justices 
declined to adjourn the hearing & made an order — 
Held : the ct. could not interfere, the justices 
having jurisdiction. — R, v. Brown (1869), 1 L. T. 
29; 24J. P. 5; 8 W. R. 60. 

310. Temporary new abode.] — A 

woman had a child in May, 1887, &, a bastardy sum- 
mons was issued & served on B., the alleged father, 
at his father’s house, where he was residing, & was 
heard & dismissed in July, 1887. In Sept. B. left 
his father’s house & went to G-. where he obtained 
employment. Subsequently another summons was 
granted to the mother which was left at the father’s 
house. This summons was hoard in Nov., when, in 

B. ^s absence, an order was made against him: — 
Held : B.’s change of abode was merely for a tem- 
porary purpose in order to avoid proceedings & the 
service was good &> the order of Oct. valid. — R. v. 
De Winton (1888), 59 L. T. 382; 53 J. P. 292; 
16 Cox, C. C. 455, D. C. ; affd., anb nom. Ex p, 
Baggott, 4 T. li. R. 671, 0. A. 

311. Limits of service — England & Wales.]— On 
Oct. 30, upon application made by the mother of a 
bastard child to a justice acting for the petty ses- 
sional division in which she resided, a summons was 
issued to L., the alleged father of the bastard, re- 
quiring him to appear at a petty sessions to be 
holdeii at P., for the division, on Nov. 17, to answer 
the complaint. L. was a British subject recently 
residing within the division, but then living in Scot- 
land & having no place of abode in England. He was 
personally served with the summons in Scotland on 
Nov. 1, in time JLo have attended at P. on the 17th. 
He did not so appear, & the justices, being of the 
opinion that the suuunons had been duly served, &, 
on the evidence of the mother, corroborated in a 
material particular, made an order adjudging L. to 
be the putative father : — Held (Lord Campbell, 

C. J., di88,)\ they had no jurisdiction to make the 
order, as the service of the summons beyond the 
limits of England & Wales was not due service. — 
R. V. Ligiitpoot (1850), 6 E. & B. 822 ; 25 L. J. 

M. C. 115 ; 27 L. T. O. S. 235 ; 20 J. P. 677 ; 2 
Jur. N. S. 780 ; 4 W. R. 055 ; 119 E. R. 1070. 

Annotations : Berkley v, Thorapijon (1884), 10 

App.Cas. 45, H. L. Reid. U. v. Pamarell(l867), 8 B. &S. 659. 

Mentd. Potts v, Camhritlgre (1858), 27 L. J. M. C. 62 ; R. r. 

Berry (1859), Bell, C. C. 46 ; R. v. Flct-cher (1871), L. R. 

1 O. O. H. 321 ; R. v. Flavoll (1884), 52 L. T. 133, D. 0. 

312. .J — Summary Jurisdiction (Pro- 

cess) Act, 1881 (c. 24), s, 0, does not enable a bas- 
tardy sutmiions to be issued by justices in England 
& served in Scotland upon the putative father, 
domiciled & resident in Scotland, & if a summons is 
served & the putative father does not appear before 
the justices, they have no jurisdiction to make a 
bastardy order against him. 

It Is impossible to read that provision [1872 Act, 
s. 3] without seeing that this legislation proceeds 
upon the footing that the presence of the putative 
father is neccvssary for the jurisdiction to attach, 
because the general principle of law is ‘ actor aequUur 
forum rei ; ’ not only must there be a cause of action 
of which the tribunal can take cognisance, but there 
must be a deft, subject to the jurisdiction of that 
tribunal ; & a person resident abroad, & not brought 
by any special stat. or legislation within the juris- 
diction, is pritnd facie not subject to the process of a 
foreign ct. ; he must be found within the jurisdic- 
tion to be bound by it (Lord Selborne, C.). — 
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Bastardy. 


Sec t 8 . — The sum m ons ; S uh-aeci. 2. Sect, 4.] 

Berkley v , Thompson (1884), 10 App, Cas. 45 ; 64 
L. J. M. O. 67 ; 62 L. T. 1 ; 49 J. P. 276 ; 33 W. R. 
625, H. L. 

AnnotcdioiM : — ^Refd. R. v. Farmer, [1892] 1 Q. B. 637 ; R. 
x>. Webb, [1896] 1 Q. B. 487. 


Sect. 4.— THE HEARING. 

313. Parties — Mother present In person.] — The 

mother’s presence at the hearing is essential, as she 
is a necessary witness. — K. v, Armitage (1872), 
L. R. 7 Q. B. 773 ; 42 L. J. M. C. 15 ; 27 L. T. 41 ; 
20 W. R. 1015 ; suh nom, Jessop v, Bkierley, 36 

J. P. 488. 

314. Death after summons — Deposi- 

tion — Former law.] — The examination of a preg- 
nant woman, taken before a justice of the peace 
unde.r 6 Geo. 2, c. 31, is admissible evidence on an 
application to make an order of affiliation on the 
putative father, if the w^oman die before such appli- 
cation can be made. — R. v, Ravenstone (Inhabi- 
tants) (1703), 5 Term Rep. 373 ; 101 E. R. 209. 

Ann^taiions : — Apld. R. v. CMuyf-en (1802), 3 East, 58. Distd. 
il. r. Lcicestfi'Kliirc J.J. (1860), 4 New SeRs. Cas. 124. 
Refd. A.-G. V. Da\iHon (1826). M’Cle. & Yo. JfiO. Ex. Oh. 

.] — An of 

bastardy recited thaf- it had appeared to the justices 
on the oath of T. that jVI. O, (referring to the title 
in which she was named as M. C. deceased) w^as 
delivered of a bastard child, etc., further that, 
upon the examination of M. C. taken on oath, etc., 
dated, etc., in the presence of T., M. C, upon her 
oath charged deft, wdth btdng the fatluT, etc., & 
adjudged that upon examination of the cause* & 
circumstances of tlie promises, as w^ell on the oath 


of M. 0. before birth so taken & also upon the oath 
of T., that deft, was the father, & that he should 
pay so much, etc. ; — Held : the ct. would intend 
(especially after appeal confirming the order) that 
M. C. was dead at the time of the order made, & 
that her examination on oath before taken in 
writing under 6 Geo. 2, c. 31, was verified on the- 
oath of T. before the magistrates making the order^ 
which examination was sufficient after the death of 
the mother to warrant a subsequent order of 
affiliation. — R. v. Clayton (1802), 3 East, 68 ; 102! 
E. R. 518. 

AnnoUUion : — Reid. K. v. Gilkes (1828), 2 Man. & Ky. K. B. 

454. 

316. Father or his attorney.] — ^An order in 

bastardy commencing “ Wliereas 8.’^ (the putative 
father) “ having been duly served with the sum- 
mons,” etc., “ & now appearing in pui’suance 
thereof,” proceeded as follows : ” it being now 
proved to us in the presence,” etc., “ of the attorney 
attending on behalf of S.” (that the child was born 
a bastard, etc.), “ & to having in the presence,” etc., 
” of the attorney,” etc., “ heard the evidence of ” 
(the mother) Sc no evidence having been 
tendered on behalf ” of S. It then adjudged S. 
to be the putative father : — Held : sufficient since 
1845 Act. — R. V , Shippkrbottom (1847), 10 Q. B. 
514 ; 2 Now Sess. Cas. 641 ; 16 L. J. M. C. 113 ; 
9 L. T. O. S. 101 ; 11 J. P. 773 ; 11 Jur. 520 ; 116 
E. R. 196. 

Annotations : — Consd. R. v. Grafton (1848), 3 New Sefis. Caer. 

157. Refd. H. v. Suffolk JJ. (1848), 12 J. P. Jo. 420. 

317. Mother’s - evidence — Paternity — Corrobora- 
tion in material particular.] — On t he hearing of an 
application for an affiliation order evidence was 
given by the woman’s brother, wdio deposed to a 
convei*sation held between him Sc deft. Witness 
said to deft., ” She says she is in the family way by 
you.” He replied, ” Well, I know she has got it.” 


PART VI. SECT. 4. 

c. Tiwe of trial.] — Contjol. Stat., 
r. 103, s. 7, Ifl iiii[>crative, tiiiIohs Iho 
trial is postponed to a snliseqnent term, 
as therein provided.™ AV p. Ceiutiii 
(1887), 26 N. B. it. 57G.-'CAN. 

313 i. Parties — Defendant oni of juris- 
diction — Proceeding cx parie.\ — A war- 
rant was issued Py the inawistrate under 
Infant Protoetiou Act, 1904 (No. 27), 
8. 8, & an order was made against deft, 
in his ahhenec. At the time the warrant 
W'as iRRiied deft-, w’ub residiiip: in another 
Stat(\ but there was no eviiienee of this 
fact before tlie inapristratc Held : the 
warrant was validly issued. 

Whore a warrant has been issia'd 
under b. 8, a magistrate has jurisdiction 
to proceed ex jk against deft under 
6. 21 (2), altiiough no suniinoiis has been 
ipsued. — Kx p. McGiu-.al (1910), 10 
S. R. N. S. W. 439. - A US. 

813 ii. .1— A complaint 

was made by the mother of on illegiti- 
mate child under Infant ITotK tion Art, 
1904, s. 8. & a warrant woh issned in the 
first instanee. I>eft., whose home was 
In Queensland, was a student at a college 
in New !8outh Wales, & whilst attending 
the college he seduced appet. In Dec. 
he returned to Qiieenslund, where ho re- 
mained. Evidence being given that 
after strict inquiry & search deft. c«)uld 
not be found, the magistrate proceeded 
ex p., & made an order in his absence ; — - 
Zfeid .* the warrant & subsequent pro- 
ceedings w'ere valid. — Ex p. Atkinhon 
(1911). 11 S. R. N. 8. W. 80.— AUS. 

d. Mother* B evidence — Whether 
necestaru — Marriage tfb Matrimonial 
Cetuses Act, 1864 (A^o. 268), Part 111., 
88, 30, 31, 30, 37.1 — HAN1.F.Y V. McMas- 

(1889), 16 V. L. R. 322.— AUS. 

necessary— Deserted Wires 

Children Act (i Viet. A'o. 5).] — Exp. 


Austkn (1897), 18 N. S. W’. L. R. 210. 
—AUS. 

f. Admissilnlity after death.] 

— At the hearing of a complaint by the 
giundmotlier of an illegitimate child, a 
sworn statement of the motlier, then 
deceased, made in support of a complaint 
by her In her lifetime, is admissible. — 
Dokmkr V. Tavlok (1904), 23 N. Z. L. R. 
810.— N.Z. 

- woman was de- 
livered of a chihl. The child survived 
but tlie mother died. Hiiortly before 
lier decease, & ii\ contemplation of her 
a]»proachlng death, slio made written 
& \erl)ttl statements, cliarging applt. 
w'ith tlie paternity of the child : — Held : 
the statements were admissible in evi- 
den(!e In proceedings suiisequently 
Ijrought against applt. before the magis- 
trate, & on appeal from his order to tlio 
Hiipreine Ct. — Gannon v . S. (1906), 26 
N. Z. L. R. 120.— N.Z. 

317 i. Paternity — Corrohoration.] 

■ — In a complaint for the maintenance of 
an illegitimate child, evidence given by 
appet. & deft., that deft was the father 
of a former child of appet. is a corrobora- 
tion of the mother's oath witiiin 
Marriage Act, 1890 (No. 1166), s. 48.— 
Galbally V. Watkins (1892), 18 

V. L. R. 67.— AUS. 

317 ii. .1 — The only evi- 

dence to support appet. *8 statement 
that deft, was the father of her two 
illegitimate children was that of her 
sister, who stated that deft, admitted to 
her he was responsible for appet. 's 
pregnancy with the second child ; — 
Held : suiJioiont corroborative evidence 
to Justify the magistrate in making an 
order against deft, as being the father of 
both children. — Stokes v . Rouohan 
(1894), 20 V. L. R. 288,— AUS. 

317 iii. .1 — In order to 

establish paternity under Marriage Act, 


1900 (No. 1084), B. 8, it is not necessary 
that there should be din*ct independent 
evidence of the paternity or of acts of 
Inti^rcourse. Independ(*nt ovideneo of 
words or conduct of deft. mor(> consistant 
witli his being the father of tlie clilld than 
witJi his Innoconeo is suitlclent to justify 
the magistrates in making on order 
against lilm. ~Giit)cocK r. Stevenson, 
(19051 V. L. R. 536.— AUS. 

317 iv. .1 — Appet. fora 

summons under Infant i*rotectiou Act, 
1904 (No. 27), s. 8, gave evidence that 
she had kept company with resp. & used 
to meet him on Satu^ay nights, & that 
once her blouse was tom in a struggle 
with him. Her motJier gave evidence 
tliat the girl had l>eon In rt^sp.’s company 
on various Saturday nights during the 
period in question, & had not kept com- 
pany with any other man during that 
period. He that slio remembered her 
daughUT coming home one night with 
her blouse tom : — Held : sufficient 
evidence in corroboration. — Ex p, 
Sttiabt (1906), 6 S. R. N. S. W. 468. — 
AUS. 

317 V. -.] — Evidence 

that a lodger at an hotel used to walk out 
with appet., a servant at the hotel, at 
night time in a quiet country town ; — 
//c/4 .* corroborative evidence of appet . *b 
allegation that the lodger was the father 
of tlio illegitimate child. — Gox v. Short, 
Exp. Short (1909), S. R. Q. 112.— AUS. 

317 vl. .] — Appot. 

stated that ttio putative father visited her 
business rooms on Sunday evening about 
nine o’clock. In corroboration two per- 
sons deposed to having seen deft. Sc 
appet. in the street on the prevlouB 
Saturday evening. Deft, admltiad that 
he met appet. in the street. Sc that by 
appointment he had gone to the door of 
her rooms on Sunday to supply her with 
certain Information promised by him ; — 
Held : there was no conroLoraUve evi- 
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Witness said* “ Yes, & you must keep it ** ; to capable of being construed as an admission of 
which he replied, No, I sha’n’t ; I would sooner paternity, & afforded sufficient ground for the 
go to America ” : — Held : this evidence was decision of the justices that the mother’s evidence' 


denoe of paternity. — D avies v. D’En- 
NBTT, Exp. D*Ennbtt (1009), S. R. Q. 
140.— A US. 

817 vii. .]—Ueld : the 

evidence of the mother had not been 
corroborated within 1875 Act (No. 8), 
s. 5, by (1) a witness who said that she 
had once seen the parties toipether ; 
(2) a writing of deft, coutaininsr merely 
his address, swum by appet. to have been 
handed to her by him on a date almost 
a year after the birth of the child, with 
a question what amount per week she 
would take for the keep of the child, & a 
request to give the address to her solr. 
with the object of keeping the case out 
of ct. ; (3) the fact that deft, did not 
give evidence denying the paternity. — 
Maxtbd V. OKAY (1009), 11 W. A. R. 
104.— A US. 

317 viii. -.] Appet. 

gave evidence of an admission of pater- 
nity by deft., & called his mother as a 
witness in support. After denying any 
admission of patenilty by deft., deft.’s 
mother was, on the application of appet. *s 
solr., declared hostile, & oxamiued as to 
statements in a letter adiiiittudly written 
by her shortly after the interview men- 
tioned by appet., & writhui as a general 
& true account of the whole affair : — 
Held : thert^ was n<i ovidenec beyond the 
oath of the mother teu<iing to prove that 
deft, was father of the eldld. — Haki*eu 

r. Counter, p. Counter (1913), 
8. K. Q. 249.— A US. 

317 ix. -.1 -On un In- 

formation laid under State Children Act, 
1895, by A., a married woman, against 
R. for the maintenance of an illegilinuite 
cliild, evidence was given by A. of the 
paternity of t he child, & by a physician, 
who deposed that it was almost certain 
that C., A.’s husl>aii<l, was impot^ml. 
Evidenc/e was also given by A. that r>rn»r 
to her confinement li. had sent her numey 
& by her husband that R. in conversa- 
tions with him had offered to pay 
money Held : there was suilieieut. evi- 
dence to justify the inagi.st rate’s lliid- 
ings that (1) R. was tlus father of tlio 
child, & (2) the sonditej: & promises to 
pay money eonstjtul.e<l corroboration 
in a material particular, us re<iuire(i by 
»Stutc Childieu’s Amendment. Art, 1999, 

s. 29 . — Cahtiiy V. Cock (1914), S. A. L. 
K. 1.— AUS. 

817 X. . 1 — On a charge 

of deserting an illegitimate child, of 
which deft, was alleged to bo tlie fatlier, 
tlie mother gave evidence that on one 
occasion deft, liad connection with her 
at night time, upstairs at a hotel, white 
a douce was being lield in the rooms 
below, & on three otlier oct'asioiis in the 
day time at places Avliich she slated. 
There was evidence from persons other 
than the mother tliat ‘<ho liad been to 
the dance, & that it was i)oshll)le for her 
to have been with deft, on the occasions 
on which she said connection Jiad taken 
place, but there was not evidencA^ other 
than her own that slie actually was alone 
with lilm on any of those occasions. 
Deft, denied paternity of the eldld, & 
explained Ids visits to the locality where 
the meetings were alleged to have 
occurred, & called a witness to prove 
tliat ho was not at tlie dance : — Held : 
there was no evidence corroborating 
that of the mother, & deft.’s conviction 
must bo quaslied. — Matthkwh r. Cul- 
Ex P. CULLK8H (1915), S. R. Q. 
159.— AUS. 

817 xi, • . , “Appet. called 

witnesses to prove that she & tlie puta- 
tive father wont to the home of her 
mother about 8 p.m. & stayed there 
talking with her till about 10 p.m., when 
Uiey left together, & on the same evening 
sexual intercourse took place : — Held : 
no evidence in corroboration of apiict.’s 
evidence In some material partloular. — 


Re Nancabhow (1916), 16 S. R. N. S. W. 
155.— AUS. 

317 xii. -.1- -On an appli- 

cation for a summons under Infant Pro- 
tection Act, 1904 (No. 27), s. 4, evidence 
given by the mother of admissions 
alleged to have been made to her by 
deft, is suificient corroboration of the 
allegation of paternity . — Ex p. Ridt.ky 
(1916), 16 S. R. N. H. W. 258.— AUS. 

817 xiii. -.]— When there 

was no clear admission un the part of the 
reputed father & no fact of intei“cour 80 
sworn to except by the motlier, whose 
evidence was shaken In many essential 
points, an affiliation order wiis quashed. 
— OvEiwEERs OP Poor v. McIjELlan 
(1872), 9. N. S. R. 95.— CAN. 

317 xiv. -.1 — There is no 

rule of law requiring the evidence of the 
mother to bo corroborated ; but it is a 
matter of practical expediency & good 
S(Uiso that one should adopt t-he mother’s 
ovidouco guardedly. — OvKiiSEERS of 
i’oou r. M(3 Gillivray (1909), 7 E. L. R. 
121.— CAN. 

317 XV. -1 n an action 

en dMaralion de pal emit ^ deft, admitted 
tlie connection with the mother, but 
assigned a daki whicli disproved his 
paternity of the child. There was no 
evidence of improper conduct of the 
iiiotlicr othorwiw : — Held : tlie ct. 
would give weight to the declaration on 
oath t.liat deft, was the fatlier. Absolute 
cei'tiiinty in such case's is not rcqiiire'd ; 
it is suiHeient to establish a strong pro- 
bability tiiat deft. Is the father. — 
Renault v. Banville (1884), 7 L. N. 
149.— CAN. 

317 xvi. .1 — The admis- 

sion by deft, that he had intercourse with 
pltf. in tin* month of Mar., in a suit in 
wliicli pltf. is Kot'king to have deft, 
declared tlie father of a (diild bom in 
the following Dec., is suilieieut evidence 
to sustain tiit' prayer of pltf. 7’here it/a 
prt'sumptioii, in similar cases, that deft, 
is fatlier of the eliild wlieii deft.’s panuits 
pai<l the lyiiig-in <*harges A arc taking 
care of Jill I., & when the child resembles 
deft. — Soruv v. Reaupkf. (1913), 20 
it, U 80. CAN. 

317 xvii. .] — “ Cor- 

roborative evidenee,” within 26 &, 27 
VUit-. e. 21, a. 3, as to paternity of an 
illegitimate child, means evidence suffi- 
eieiit to estaliliHli moral probability of 
illieit. intereourse, having regard to oil 
the eircumstunees of the case.— Sliuo 
Union Guakiuans v. Cuhkan (1899), 33 
I. L, T. 181.— IR. 

317 xviii. — .1 — In an 

action under Destitute I’ci-sons Act, 1894 
for inninU*nance rcsji. swore that applt. 
was alone with her at aliout 9.30 p.m. in 
a photogi*apbic studio on two or tbi*eu 
ocettsions about iilue months before the 
birtli of her child & there had connection 
with her. Another witness swore tliat 
she saw applt. & resp. alone together 
at. the place time mentioned by resp. 
Applt. denied that he was at the studio 
at the time sworn to & Ids brother swore 
that when applt. &; resp. were iirtjsent 
together in the studio he. was there also : 
— Held : there was sutticieiit corrobora- 
tion. — M eads t\ I’otj-ock (1907), 26 
N. Z. L. R. 516.— N.Z. 

817 xix. — In an 

action under Destitute I’ersons Act, 1908, 
for mainkmauco a AAitiiess swore that she 
had seen applt. & r<*8p. together in a 
secluded spot, & afterwards on two oiuja- 
sions at niglit., about the time at w’hich 
the child must have been conceived. The 
mistress of resp. swore that when she 
charged applt. with being the cause of 
reap. ’8 pregnancy he did not deny it, but 
promised to see her mother, & instead of 
doing so ho loft for Sydney : — Held : 
there was sufficient corroboration. — 


CouLSTON V. Taylor (1909), 28 N. 

L. H. 807.— N.Z. 

817 XX. .1 — The cor- 

roboration required by DesUtuto Persons. 
Act, 1909, in an affiliation case is evl- 
donco which amounts to corroborating 
the evidence of complainant on somq 
material fact. 

The falsity of the statements of deft.*s 
wife when called as a witness for aiipot. 
Is not material evidence in corroboration 
of appet. ’s tc^stimony. 

Appet. ’s evidonc'fc cannot he taken aa 
proof of the falsity of the denial of deft. : 
corroboration must be by evidence of' 
Indopcndont witnesses. " Herrick u. 
Tanner (1912), 31 N. Z. L. R. 282.— 
N.Z. 

817 xxi. .1 — mid : 

paternity proved by the evidence of 
the mother, corroborated only by th©^ 
ovldeiicc of a woman who had twice 
8i*en the mother & defender meet & 
speak on the street.— M’Rayne v. 
Davidson (1860), 22 Dunl. (f:)t. of Sess.)* 
738 ; 32 Sc. Jur. 296.— SCOT. 

317 xxii. .] — In an 

action of filiation of a child born on Dec. 
6, defender admitted comiection with the 
pursuer in July previous, Imt denied 
that tiiero was connection before that 
month : — Held : it being established 
that the parties had had previous oppor- 
timUies for connection, pursuer’s depo- 
sition that connection had taken place 
at the period of concx^ption was sufficient 
to jirove the case. — H ohk r. Fraser 
(1863). 1 Maeph. ((U. of Suss.) 783 ; 35 
Sc. Jur. 473.— SCOT. 

317 xxlii. .1 — In an 

action of filial ion He aliment statomonts 
made by pursuer t.o tJilrd parties a con- 
si deralilo time after the event spoken of 
occurred are inadmissible, but stato- 
ments of improper a I ttunpts on her person* 
marl(» liy her rci'cntly to persona to wliom 
she had naturally occasion to make the 
comuiunication are competent. The 
corroborations must not merely lie auch 
as BUi)j»ort pursuer’s general voracity, 
but sueli as to coiilirm her truth in the 
special mutters alleged. — Skook v. Bain 
(18(59), 6 Se. L. R. 514.— SCOT. 

317 xxiv. -.1 — For some 

time before Oct. 29, 1873, tlie alleged date 
of conception (at wlilch time pursuer & 
defender wore aged rf'speetlvely eighteen 
& sixteen years), the parties were con- 
aidori^d sweethearts, but no fainlliaritios 
had been observed between them. Once 
at pursuer’s father’s house the parties 
were left alone together in the kitchen 
for half an hour about midnight, when 
connection between them was alleged 
to have taken place, He a child was bom 
eight Ik half months after. Defender 
deponed tliat on ttiat occasion they 
meiTly tulkeii together, & tliat he had 
never liaii eonnoetion wth her : — Held .* 
the paternity had been proved. — Dunn 
r. (3IAUMETW (1875), 3 R, (Ot, of Bess.) 
236.— SCOT. 

317 XXV. In an 

action of filiation raised nearly four years- 
after the birihof an illegitimate cliild: — 
Held : ovideucc of familiarities betw^iL 
the motlier & defender of the action 
more than three years after the birth 
was admissible, although no notice waa* 
given on ivcord. — B<h)Tt v. Dawson 
a884), 11 Tl. (Ct. of Boss.) 518; 21 
Sc. L. R. 351.— SCOT. 

317 xxvi, .1 — Pureuer’a 

evidence was consistent 6c uneontra- 
dicted, & witnesses spoke to seeing pur- 
suer & defetidcr together, but not in 
suspicious circu instances ; defender had 
written a curiously oxpnissed letter deny- 
ing the paternity of the child : — Held : 
pursuer had failed to prove her case. 

Corroboration of pursuer’s evidence Is 
as necessary in an action of filiation as 
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was corroborated in a material particular. — R. v. 
Peaecy (1862), 17 Q. B. 902 ; 16 J. P. 87 ; 16 
Jut. 193 ; 8uh nom. R. v. Piercy, 18 L. T. O. S. 
238; 117E. R. 1627. 

318. — Upon the hearing of a 


complaint in bastardy the statement of the mother 
as to the paternity or the child mav be sufficiently 
corroborated by tne evidence of acts of familiarity 
between her & deft., although these acts have taken 
place at a time before the child could have been 
begotten, for evidence of this is a corroboration of 
the mother “ in some material particular ** within 


in any other action, & the old doctrine 
of aeniiplena prohatio entirely obsolete 
<L0RD ItAYNER). — ^M'KINVEN V. M’MlL- 
LAN (1892), 19 H. an;, of Seas.) 3C9 ; 29 
Bo. L. II. 308.— SCOT. 

817 xxviu .] — Pursuer 

swore that defender "was much in her 
company & often alone witli her about the 
time of the alleRrod iUicit intercourse, & 
there was corroboration of her evidence 
on this point. Pursuer’s mother spoke to 
a. confession made by defender to her. 
Defouder denied being in pxirsuer’s com- 
pany, & while admitting the interview 
with pursuer’s mother, denied the alleged 
confession. A friend of defender, who 
4idmitted being in defender’s debt, spoke 
to his having been discovered by de- 
fender in the act of connection witli pur- 
suer about the time in ciucstion. This 
defender corroborated, wliile pursuer 
denied it ; — Held ; evidence sufDcitJiit to 
jirove paternity. — Young v. Nicol 
<1893), 20 H. «:t. of Seas.) 708 : 30 

Sc. L. R. 090 ; 1 S. L. T. 57.— SCOT. 

317 xxviii. -.] — Pursuer 

■gave evidence that defender had courted 
nor, & had sexual intercourse \vlth luTin 
Nov. of 1894. Hlie also averred that she 
sent a letter to defender by a messenger. 
Defemler denied having couitcd pursuer 
& having received letters from her. J^ir- 
suer & defender had l)een seen walking 
together on several occiasious during the 
period mentioned by pm^uer. Tiie mes- 
senger who had taken the letttT to 
defender gave evidence that w’hon she 
presented it to him ho, on learning that 
It was from pursuer, refused to take it, 
saying that he had ha<i enough of pur- 
suer, &, wonted no more of her messages : 
— Held : defender’s denial, taken witli 
the facts themselves, was sulhcieut 
corroboration. — Haupkr r. Paterson 
<1896), 33 Sc. L. R. 657.— SCOT. 

817 xxix. -.] — The denial 

•by defender in an action of filiation of 
material facts Sc circumstauees (although 
not believed) does not corroborate pur- 
suer’s statement, but if pursuer is 
corroborated as to the malerial state- 
ments made by her, & as to which she is 
contradicted by defender, defender’s 
<lenial, if jiroved false or not credited, 
may give a eornplexiou to tlie whole 
evidence adverse to him. — M-V opukuhon 
V. Lauuue (1896), 23 R. (CL of Seas. 
785 ; 33 Sc. L. R. 615 ; 4 S. L. T. 43. - 
SCOT. 

317 XXX. -.] — Pursuer 

deponed that the intercourse upon wiiich 
conception followed had tekeu place at 
Inverness in the end of July orb<^gltinliig 
of Aug., 1894, the eliild being born on 
Apr. 30, 1 895. Defender was not at 
Inverness at that period, but he ad- 
mitted that he had been in puiwier’s 
company there on Aug. 30, 1894 (thus 
reducing the period of gestation, if he 
wore the father of the (diild, to two hun- 
dred & forty-four days), & also that In 
the previous year he Jiud had conneidlon 
with her : — Held : the proof of paternity 
was suflieient. -M ’Donald i’. Main 
(1897), 34 Sc. L. R. 332 ; 4 S. L. T. 252. 
—SCOT. 

317 xxxi. -.1— Where 

•defender in an action of llliatlon admits 
an act of connection prior in date to the 
alleged act on which pursuer founds, 
very little corroboration of pursuer’s 
•evidence will bo required ; but whore the 
.act admitted by defender is subsequent 
in date to the alleged act founded on by 
pursuer, the corroboration of her evl- 
•denoe must bo substantial. — Havery v. 
Brownlee, [1908] S. C. 424 ; 45 

43c. L. R. 312 ; 15 S, L. T 740.-^COT. 


317 xxxii. .] — In an 

action of filiation, in which the alleged 
intercourse was said to have been in a 
hayshed & opportunity w^as proved, de- 
fender denied over having been in a 
certain byre alone with pursuer without 
his brother-in-law also being present. It 
was proved that on some occasions a 
farmer & not the brother-in-law had 
been the third party : — Held : as the 
contradiction of defender was not regard- 
ing a circumstance throwing suspicion 
on him, it did not amount to corrobora- 
tion of pursuer’s evidence. — M’W hirtku 
V. Lynch, 11909] S. C. 112 ; 46 8c. L. R. 
83 ; 16 8. L. T. 526.— SCOT. 

317 xxxiii. In sup- 

port of pursuer’s evidence it was iipoved 
that the parties were on terms of intimacy 
& that at a date corresponding to the ti me 
of conception they were in the same 
iieighbourtiood, though there was no 
proof of an act.nal meeting. It was also 
proved, though denied by defender, that 
the parties had connection at a subse- 
quent date on which they admittedly 
mot : — Held : there was sufTleicnt cor- 
roboration. — Flobencei’. Smith, 119131 
S. C. 978 ; 50 Sc. L. R. 776 ; 2 8. L. T. 
33.— SCOT. 

817 xxxiv. Statements 

in letters.] — Appet. fora summons under 
Infant ITotection Act, 1904 ( \o. 27), s, 8, 
produced a letter which she sw'oro she 
had received from deft, in answer to one 
wrlticn by her, chamdiig him wit h being 
the father of the child. No other evi- 
dence was called to prove the hand- 
writing, Tlie letter stated *‘ I know 
notliiiig of the matter ; 1 only saw you 
once & that was .June 9, 1907, when you 
asked mo to see you home. You say the 
child was born Apr. 9, 1908, so if you 
reckon the dates you might possibly 
blackmail some one else " : — Held : 
(1) the letter was rightly received by 
the magistrate as corroborative evidence 
witliout oath of a second witness ; (2) the 
letter might be regarded by the magis- 
trate as an admission of pateniity. Qu.. 
whether the evidence would be sufflciont 
corroboration on the hearing of tlic 
summons. — Kx p. Moran (1908), 8 

8. R. N. a. W. 569,— A US. 

317 XXXV. .] — 

Appet. put in letters written by deft, in 
reply to her application to him fur assist- 
auce. The letters contained an emphatic 
denial of iiaternity, but also contained 
statenmiiLs showing a degree of Intimacy 
between the parties, & an offer of mone- 
tary assistance as a friend : — Held .* the 
magistrate w’as at liberty to dlsnwinl 
tlie denial of paternity, & treat any otluT 
statement made In the let ters us corrobo- 
rative of appet, 's story . — Kx j>. Moore 
(lUUjJ), 9 8. R. N, 8. W. 23.3.— A US. 

817 xxxvi. -] — Two 

leliers, tendered in evidence to corrobo- 
rate apiict., were sworn to be in deft.’s 
handwTlting, The letters arq»olnted 
hours Sc places of meeting, & appet. gave 
ovidenc.^* that by observing tlio directions 
in tiic letters, she met deft, in tlie 
appointed places at the aiijiolnted times. 
Deft, did not call any evidenisc : — Held : 
the letters furnished sufficient corrobora- 
tion.— W endt V. LiNii, Kx j>. Lind 
(1913), 8. R. Q, 240.— AUS. 

317 xxxvii. .1 — 

Appet. for a suniinous under Infant Pro- 
tection Act, 1904 (No. 27), s. 8, produced 
a letter which she swore was written to 
her by a third party, Mrs. W., stating 
that deft, had admitted his paternity to 
the writer Sc had given her a cheque for 
£5 to forward to appet. wliich she 
enclosed. The cheque wus not produced 
before the magistrate, who issued a 


summons : — Held : the aoceptanoe of 
inadmissible evidence in corroboration 
afforded no ground for a common law 
prohibition . — Kx p. Niohotxs (1914), 
14 8. R. N. S. W. 210.— AUS. 

317 xxxviii. .1 — 

It was proved that there were opportuni- 
ties for the connection alleged by pursuer. 
Defender denied that he hi^ written any 
letter to pursuer. Pursuer produced a 
letter expressed in familiar terms, & 
proved that she received it from de- 
fender : — Held : the letter was suffi- 
cient corroboration. — CosTLRY V. Little 
( 1892), 30 Sc. L. R. 87 .-- scot. 

317xxxix. Admissionof 

irdxxcourae.\‘ Pursuer & defender were 
fellow servants at a farm from Mai-tin- 
mas, 1881, till the summer of 1882, Sc 
were tiio only servants on the farm, 
J^irsuer alleged intercourse with defen- 
der in Jan., Feb., & Mar., 1882. De- 
fender admitted intercourse with pur- 
suer on a single occasion in May, 1882, 
being six months before the birth of the 
cliild. There was some evidence of 
famllioi'ity between the parties In the 
spring of 1882. Defender led evidence 
to show that pursuer & the farmer, in 
whose service the parties wore, wore on 
terms of improper intimacy In Mar., 
1882. Pursuer did not accuse defender 
of Die paternity till at least ten days 
after the birth, though she had an oppor- 
tunity of seeing him '.--Held : defender 
was rightly assoilzied. — M uir v. Twek- 
(1883), 21 8c. L. R. 241.— SCOT, 

317x1. -.1— Whore 

defender admits connection during the 
term of pregnancy, & it is proved that 
ho has had tlie same opportunity of 
Intercourso with pursuer both before Sc 
after the date of the conception of the 
child, that admission, coupled with 
pursuer’s oath, may lie suffiolent to In- 
duce the ct. to grant docroo in an action 
of aliment in her favour. — M’D onald v, 
(ILASS (1883), 11 R. (Ct. of Sobs.) 57 ; 21 
yc. L. K. 45.— SCOT. 

317 xli. After con- 

ception.] — An by a person 

ciiargcd with being the father of an 
illegitimate cliild tliat he had connec- 
tion with the mother some months after 
the conception of the cliild is not cor- 
roborative testimony of her story that he 
was the father of the child. — W hitaker 
V. JOHNHTON (1899), 18 N. Z. L. R. 589. 

-^N.Z. 

317 xlii. 

l^irsuer deponed that she had connec- 
tion with defender on various occasions 
from Dec., 1898, to Aug. 11, 1899, but 
deponed that he never had had conneo- 
tioij with iier on any other occasion. 
Defender admitted having had ct)nneo- 
tion with pursuer on a date subsequent to 
tlie time of conception : — Held : such 
admission was not corroboration & pur- 
suer had failed to prove defender was 
father of the child. — Buchanan r. Fin- 
LAYBON (1900), 3 F. (CJt. of Sees.) 245 ; 
38 8c. L. R. 152 ; 8 8. L. T. 315.— SCOT. 

317 xliii. Opportunity.] 

— In an action of ffliation & aliineut 
Udd : the mother’s allegation of Intor- 
courso with defender was not established 
by her own testiTnony, & by evidence of 
opportunity during the course of an 
acknowledged courtship, no suspicious 
Ircumstances lielng proved. — G ray v. 
MAUSHA 1 .L (1876), 2 H. (Ct. of Sess.) 
907.— SCOT. 

317 xllv. ,1 — Op- 

portunity alone will not amount to cor - 
roboratfon of pursuer's evidence unless 
It is of such a character as to bring In 
the element of suspicion, or has a com- 
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1872 Act, s. 4. — Cole v. Manning (1877), 2 Q. B. D. 
611 ; 46 L. J. M. 0. 176 ; 36 L. T. 941 ; 41 J. P. 
469, D. C. 

Annotation: — ^Beld. Harvey v. Aiming (1902), 87 L. T. 687, 

D. O. 

819, .] — On the hearing of a 

summons for an order of affiliation the mother, a 
servant girl, gave evidence that she “ walked out ’* 
with deft, on Feb. 22 & 25, 1894, & never after- 
wards, & found herself in the family way in Mar. 
Evidence was given by witnesses that, in the Sept, 
following, deft., a boy of nineteen, went with his 
mother to the house of complainant’s stepmother 

to clear it up,” but when the stepmother asked 
if he was the father, he did not answer, & the com- 
plainant’s step-sister, being then pre.sent, also 
asked him “ if he had been out with her sister,” &; 
he said yes, he had. The child was born on 
Nov. 20 ; — Held : this evidence was corroborative 
of the mother in a material particular. — Hill v. 
Denmabk (1895), 59 J. P. 345. 

820. .] — On the hearing of an 

application for an affiliation order, in corroboration 
of the evidence of the mother, who was a servant 
to applt.’s grandfather, evidence was given that 
applt. & resp. were seen “ out together evenings in 
the lanes,” & that aft^er the birth of the child applt. 
asked witness whether resp., whom he spoke of 
familiarly as “ Till,” was going ” to swear the 
child ” : — Held : this evidence was corroboration 
in some material particular within 1872 Act, s. 4. — 
ELakvey V, Anning (1902), 87 L. T. (587 ; (57 J. P. 
73, D. 0. 

Annotations : — Distd. Rcffell v. Morton (1906), 70 J. P. 347, 

D. O, Reid. Barbiiry v. Jackflon, 119 171 1 K. B. 16, 

B. C. 

321 . ] — The mother of a bastard 
child deposed that she went to stay at the alleged 
father’s house to take charge of his children while 
his wife was away. She removed, as she alleged 
at the man’s request, from the bedroom she first 
occupied to tiio room adjoining his, & from there 
she used to go to his room at night, returning 
in the morning ; — Held : the change of room did 
not amount corroboration in a material par- 
ticular of the woman’s evidence. 

Corroborative evidence “ in some material par- 
ticular ” within 1872 Act, s. 4, must be evidence 
having some relation to the conduct of the putative 
father, or at least have some relation to the pro- 
bability of the person summoned being the father 
(Lord Alverstonb, C.J.). — Reffel v. Morton 
(190(5), 70 J. P. 347 ; 50 Sol. Jo. 378, D. C, 

322. .] — Upon the hearing of a 

complaint under 1872 Act, s. 4, the evidence 
adduced in corroboration of tliat of complainant 
was tlio evidence of a person who deposed that he 
had been present at the trial & conviction of the 
alleged father of complainant’s child upon an 
indictment charging him with having had unlaw- 
ful carnal knowledge of complainant, & who also 


deposed to the fact that when before the com- 
mitting justices the alleged father gave evidence 
that complainant was a fast girl & that that was 
the cause of her tlien condition, & that on his trial 
at the assizes no suggestion was made that com- 
plainant was a fast girl, nor was the evidence of 
the alleged father to that effect repeated : — Held r 
(1) the conviction was not sufficiently proved, & 
tlie evidence as to it was not corroboration of 
complainant’s evidence in a material particular as 
required by the Act ; (2) the evidence as to the 
conduct of the alleged father in giving evidence 
before the justices that complainant was a fast 
girl & in not giving evidence to tiiat effect at the 
assizes was corroboration of complainant’s evidence 
in a material particular. — Mash v. Darley, [1914 J 
3 K. B. 1226 ; 83 L. J. K. B. 1740 ; 111 L. T. 744 ; 
79 J. P. 33 ; 30 T. L. R. 586 ; 58 Sol. Jo. 652 ; 24 
Cox, C. C. 414, C. A. 

323. .] — On the hearing of a 

bastardy summons evidence of mere opportunity 
is not sufficient corroboration of the evidence of the 
mother to satisfy 1872 Act, s. 4. — Burbury v, 
Jackson, [1917] 1 K. B. 16 ; 86 L. J. K. B. 256 ; 
115 L. T. 713 ; 80 J. P. 455 ; 25 Cox, C. C. 665, 
D. C. 

324. — ; — Verdict in seduction action.} 

— A verdict in an action for seduction against the 
alleged putative father of a bastard child is rea inter 
alios acta^ & inadmissible as corroborative evidence 
in an application for an order in bastardy by the 
party seduced. The consent of deft.’s attorney in 
the action to such verdict is admissible as evidence, 
but not as corroborative evidence, unless it is 
explained & shown to have been given with doft.’s 
concurrence, or not to liave been repudiated by 
him. — Lawrence v, Tyrwhitt (1851 ), 15 J. P. 310. 

325. Payment of money. J — Pay- 
ment of money for the maintenance of the child 
is corroborative evidence of paternity. 

The mother’s evidence as to the payment of 
money by the^alleged father for the maintenance of 
the child does not need corroboration. — Hodges r. 
Bennett (18(50), 5 H. & N. 625 ; 29 L. J. M. O. 
224 ; 2 L. T. 190 ; 24 J. P. 375 ; 8 W. K. 463 ; 
157 E. R. 1329. 


Annotation : 

C. A. 


-Refd. Boflscla r. Stern (1877), 2 C. P. D. 265, 


326. Denial of connection with other men — 

Evidence in contradiction.] — On the hearing of an 
application for an order of affiliation against H., in 
respect of a full-grown bastard child born in Mar., 
the mother, in answer to questions put to her in 
cross-ex^iination, denied having had connection 
with G. in the Sept, previous to the birth. G. was 
called to contradict her. The justices admitted his 
evidence : — Held : the evidence of G. ought not to 
have been admitted to contradict the mother on a 
matter which went only to her credit. — R. v. Gib- 
bons (1802), Le. & Ca. 109 ; 31 L. J. M. C. 98 ; 5 


lexion put upon it by statements mode 
y defender which are proved to be 
false. — D awson tJ. M'Kenzib (1908), 46 
So. L, R. 473 ; 16 8. L. T. 961.— SCOT, 

317 xlv. — Mere 

proof of opportunity docs not amount to 
oorroboration within Destitute Persons 
Act, 1910, a. 10 (2), but the opportunity 
may have a different complexion put 
upon it by statements made by deft, 
wnioh are proved to be false, 8c so amount 
to Bufiloient oorroboration under the 
Boot. — H oxman u. Barndbn (1914), 33 
N. Z. L. R. 967.— N.Z. 

817 xlvi. Premature birth — 

Effect of .] — Pursuer of an action of flUa- 
tion allmd Intercourse with defender two 
hundred & twenty-eight days before the 
birth of her child. There was no evJdenoe 


that the child was prematurely bom, 8c 
no allegation of previous intercourse : — 
Held : although the alleged intercourse 
had taken place, that was not sufficient 
to raise against defender a presumption 
of paternity. — RircmE v. Cunningham 
(1867), 20 Dunl. (Ct, of Sees.) 35 ; 30 
Sc. Jut. 19.— SCOT. 

317 xlvli. .] — Ad- 

mission by defender of intoroourso with 
pursuer two hundred 8c Uilrty -seven 
days before the birth of the child, 
coupled with medical evidence that the 
ohild was small . — Htid : sufficient to 
prove the paternity. — Pitoairn v . Smith 
(1872), 9 So. L. R. 608.— SCOT. 

817 xlvilJ. Mother*3 inter- 

course vrith other men .] — ^It is not incum- 
bent on pursuer of an action of filiation to 


rove that no other man than defender 
ad intercourse with her at the time corre- 
sponding to the birth of her child. — 
ScRiMOEOUR V. Stewart (1864), 2 
Maoph. (Ct. of Sees.) 667. — SCOT. 

317 xlix. -.J — Inter- 

course with defender about the time of 
conception was proved, but, in spite of 
pursuer’s denial, Interoourfie with another 
man about the same time was aim 
proved : — Held : pursuer, not being a 
credible & reliable vdtness, had faili^ to 
establish her cose. — B utter v. M’Larbn 
( 1909), 40 Sc. L. R, 025 ; 1 S. L. T. 349. 
—SCOT. 

826 i. • Offer of payment 

with denial of patemityA — An offer to 
pay, while deny^ paternity, is not 
oorroboration. — ^H arvey v . Church 
(1898), 17 N. Z. L. R. 19.— N.Z. 
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. 4 . — The henring.'l 

\ N. S, 159 ; 10 W. B. 350 ; 9 Cox, 
O. C. 105, C. C. R. 

jinnotaiions : — Reid. Garbutt v. Simpson (18C3), 32 L. J. 
M. C. 18G ; R. v. Whoeier, 11917 j 1 K. R. 283, C. C. R. 
Mentd. R. v. Mullany (1863), 10 Cox, C. C. 97, C. C. R. ; 
R. t*. Baker, 11895] 1 Q. B. 797, C. C. R. 

327. .] — At the hearing of an 

■affiliation summons obtained by 8. against G., 8., 
during her cross-examination, denied that T. had 
had connection with her in June, 1801, which was 
about the time when the bastard child was begotten. 
M. was called on behalf of G. to prove that 8. had 
had connection with T. in June, 1801. The 
justices refused to hear M.’s evidence, on the ground 
that it only went to contradict 8. upon mattors put 
to her in cross-examination, & going only to her 
•credit : — Held : the evidence was wrongly rejected, 
as it went to prove that G. was not the father of the 
child. — Garbutt v, Simpson (1863), 2 New Rep. 
276 ; 32 L. .T. M. C. 186 ; 8 L. T. 423 ; 27 J. P. 
r>02 ; 11 W. R. 751. 

328. Defendant — Competency as witness.] — 

summons in bastardy is entirely of a civil nature, 
viz., the obligation to maintain a child, &- deft, 
may be examined as a witness on his own behalf. — 
R. V. Lightpoot (1856), 6 B. & B. 822 ; 25 L. J. 
M. C. 115 ; 27 L. T. O. 8. 235 ; 20 J. P. 677 ; 2 
Jur. N. 8. 786 ; 4 W. R. 655 ; 119 E. R. 1070. 

Annotaiiona Refd. R. v. Berry (1859), Bell, C. C. 46, C. C. R. ; 
R. V. Fletcher (1871), B. H. 1 (J. R. 320, C. C. R. Mentd. 
Potts V Cumbridge (1858), 27 L. J. M. C. 62 ; R. r. 
Damarcll (1867), 8 B. & S. 659; Berkley v. Tlionipson 
<1884), 10 App. Cas. 45, H, L. ; R. v. Flavell (1884), 52 
L. T. 133, D. C. 

329. .] — Upon a proceeding under the 

bastardy laws, the mother proceeds against the 

328 i. Defendant— ~Com7iet€ncy as wit- 
ness.] — A proceeding to obtain an order 
■of aMliation under 1 R. S., e. 57, is not a 
criminal iiroeeedlng on which the party 
charged is punishable on summary con- 
viction & he is a competent witness by 
19 VIct. c. 41 . — Kx 1 ). Cook (1860), 4 
All. 606.~CAN. 

328 ii. -.1 — On the hearing of 

a complaint imdor Destitute Persons 
Act, 1894, & Justices of the Peace Act, 

1882, that deft, is the father of an lUegiti- 
mato clilld, & has refused, neglected, or 
failed to provide for its maintoiiunce, 
deft, i.s compellable to answer questions 
JTolovant to the palcniity of the child. — 

Hhopks V. CoorER (1904), 23 N. Z. L. R. 

562.— N.Z. 

k. Defence of impotence.] — In an 
action for filiation & aliment the defence 
was a general denial of pursuer's state- 
ments, & an allegation of physical in- 
capacity. The fact of connection was 

roved, but defender maiutaiuod that 
e was incapable of having fruitful con- 
nection, & a proof of three medical men 
was allowed ; — Held : the medical evi- 
dence was ineuffleient to verify the 
•defence. — M’D onaed v. Gilruth (1874), 

12 Sc. L. K. 43.— SCOT. 

l. Evidence of likeness to supposed 
parent — Refused.] — Routledqe v. 

Carruthbrs (1810), Jan. 20, Foe. Coll. 

—fiCOT. 

m. lAjnff period of gestation — Pre- 
sumption arising from.] — In an action of 
filiation it was proved that tlie only 
possible opportimity of Intercourse 
occurred three hundred & twelve days 
before the birth of the child : — Held : 
assuming that intercourse had taken 
place, the lapse of time between it & 
the birth, with other circumstances 
in the case, negatived the presump- 
tion of defender’s paternity. — Ginsox v. 

M’Faoan (1874), 1 R. (Cl. of Sess.) 853. 

—SCOT. 

n. .] — Defender assoilzied 

in an action of filiation, in which it was 
admitted on both sides that the last 
oooasion on which intercourse had taken 


putative father, not with a view to punish him, but 
to compel him to pay towards the support of her 
bastard child ; the putative father is admitted as a 
witness in his own case. — O attell v. Ibbson (1868), 
E. B. & E. 91 ; 27 L. J. M, C. 167 ; 31 L. T. O. 8. 
80 ; 22 J. P. 672 ; 4 Jur. N. 8. 660 ; 6 W. R. 469 ; 
120 E. R. 441. 

Annotations : — Mentd. Legg v. Pardoe (1800), 9 C. B. N. S. 

289 ; Morden v. Porter (1860), 7 C. B. N. 8. 641 ; Parker 

V. Green (1862), 2 B. & W. 299. 

330. Liability to committal.] — On the 

hearing of a bastardy summons, the alleged puta- 
tive father went into the witness-box & denied the 
statement of the mother. In cross-examination 
he declined to answer a question, considered by the 
justices to be material, & offered ip withdraw from 
the case & consent to an order being made against 
him. The justices committed him to prison for 
refusing to answer the question : — Held : the 
justices had jurisdiction to commit, for the power 
to commit under 1844 Act, s. 70, extended to any 
witness, & was not confined to witnesses who 
appeared in answer to a summons or warrant. — 
R. V. Flavell (1884), 14 Q. B. D. 364 ; 52 L. T. 
133 ; 49 J. P. 406 ; 33 W. R. 343 ; 1 T. L. R. 160 ; 
15 Cox, C. C. 660, i). C. 

331. Second application — Effect of previous dis- 
missal.] — The justices, on a second hearing for an 
order for mainl^onance of a bastard, may take into 
consideration, with a viow to forming their decision, 
the fact & circumstances of the former hearing. 

We are far from saying the dismis.sal is l/O have 
no weight, but we^think the just ices cannot refuse 
to hear a second application. If it should appear 
to them the matter was fully inquired into on tlie 
t!ist occasion, they will reasonably view any new 
evidence with suspicion & sift, it accordingly, but 


place was tliree hundred & eleven days 
before the birth of the child. — H ender- 
son V. yuMERH (1876), 3 R. (Ct. of Schb.) 
997 ; 13 8c. L. H. 643.— SCOT. 

o. .] — III an action of 

filiation intercourse was proved to have 
taken place at an imascertainod date 
])etween two hundred & oighty-Hcvoii & 
thre<^ hundred & fourtc-en clays jjrlor to 
the Idrth of pursuer’s child Held : the 
fact that pursuer herself deponed l-o a 
date wliich gave the lengti»ene<! period 
of gestation of three hundred & five days 
was not enough tA> ovcreonio her lesti- 
luouy that tJie child wliitUi was born was 
tlio fruit of the intercourse wlUcli hud 
tlien taken place. — Cook v. Rattray 
(1880), 8 R. (Ct. of Hess.) 217 ; 18 

8c, L. R. 128.— SCOT. 

p. .] — Held : that two 

hundred & ninety-seven days was not an 
impossible period of gestation. — Whyte 
V. WiiYi’E (1884), 11 R. (Ct. of SosB.) 
710.— SCOT. 

q. .1 — Throe hundred & 

six days had elapsed between the last 
act of intercourse between the parties & 
the birth of the child : — Held : not an 
impossible period of gestation. — W il- 
LTAMBON V. M’CLEUJlNn, 11913) S. G. 
678 : 50 So. L. R. 469 ; 1 8. L. T. 289. 
—SCOT. 

r. Former maintenanee orders — 
Admissible in subsequent proceedings — 
Though invalid .] — Hanley v. McM as- 
ters (1889), 15 V, L. R. 322.— AUS. 

«. .1 — A pre-matemity 

order made under Marriage Act, 1900, 
8. 5, against deft, for the payment of 
confinement exijonses to a woman, who 
subsequently gives birth to an Ulegiti- 
mato child, in addition to her statement 
on oath that deft, is the father of the 
cliild. Is sufficient evidence to justify an 
order against deft, for the malutonanoe 
of the cliild imdor Marriage Act, 1890, 
s. 43. — McKinley v. Delaney (1916), 
19 C. L. R. 525,— AUS. 

331 i. Second applicaiion — Effect of 
previous dismiMof.]— The dismissal of a 


complaint or information against the 
' father of an illcgltimato child for main- 
tenanee is a bar tn a second application 
only when followed by a certificate, 
which certificate is in the discretion of 
the magistrates. — Ex p. Robe (1859), 
2 Logge, 1163. — ^AUS. 

331 ii. . I — Whore a com- 

plaint for maintenance of a bastard lias 
been dismissed for want of corroborative 
cviileiice, a fresh complaint may be 
entertained when such evidence is pro- 
cured.- -R. V. McCormick, Ex p. Bren- 
nan (1878), 4 V. L. R. 36.— AUS. 

331 ill. .J — The fact that an 

order made by justices against a father 
for muintenaiiee of his illegitimate child 
has been q Hashed on appeal is no bar to 
I the making of a subsequent order by 
justices compelling tlie father to pay for 
the maintenance of the same child as a 
neglected child, provided there is evi- 
dence to satisfy the justic-cs that he had 
recognised the child aa his. — B ubwell 
V. White (1898), 24 V. L. 11. 486.— AUS. 

331 iv. -.1 — A oomnlalnt by 

the inotihor of an illegitimate child, claim- 
ing contribution towards the support of 
the child from the father, was dismissed 
& a certificate of dismissal was given. 
8ubseqnently, another complaint was 
made, the breach of duty being laid as of 
a later dale, & was dismissed on the 
ground that the certificate of dismissal 
given ^n the first case constituted a bar 
of all subsequent proceedings : — Held : 
the certificate of dismissal was no bar. — 
Burton v. Tuckey, (1903] S. R. Q. 331. 
—AUS. 

331 V. -. ] — Reap, was charged 

with leaving his illegitimate child without 
means of support. The magistrate dis- 
missed the charge without stating the 
ground of his decision. Resp. was sub- 
sequently charged with the same oflionco 
in a different State: — Held: (1) the 
evidence ^ven in the first ease could not 
be looked at to show on which of the 
issues before him the first magistrate’s 
decision was based : (2) leaving without 
support being a oontinuous onenoe the 
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vre do not think the dismissal can operate as a bar 
to further inquiry (Lord Denman, C.J.)- — v. 
Machbn (1849), 14 Q. B. 74 ; 18 L. J. M. 0. 213 ; 
117 B. B. 29 ; aub nom. Jones v. Machen, 3 New 
:Sess. Cas. 829. 

Annotaliona : — FoUd. Exp. Wosterman (1861), 16 L. T. O. S. 

420. Distd. Myott r. Barber (1868), 27 J. P. 598 ; R. v. 

Clark (1864). 28 J. P. Jo. 102. Polld. R. v. Harrliigrton 

(1864), 9 L. T. 721 ; R. v. Grant (1867), 86 L. J. M. C. 

89. Consd. R. V. Gaunt (1867), 8 B. & H. 865. Expld. 

Stokes V. Stokes. [1911] P. 195, D. C. Consd. & Ezpld. 

McGrofiror v. Telford, [1915] 8 K. B. 237, 1). C. Consd. 

R. V, Seddon. Exp. HaU (1916), 86 L. J. K. B. 806, D. C. 

Refd. R. V. Olynao (1871), L. R. 7 Q. H. 16 ; R. v. Flint- 

Bhiro JJ. (1872), 36 J. P. 406 ; WllUama v. Davies (1883), 

11 Q. B. D. 74, D. O. 

332. .] — The justices who hear an 

application for an order on the putative father of a 
bastard cliild, have no power to adjudicate finally 
against the mother, & if they dismiss the applica- 
tion, that dismissal is not a ground for dismissing 
a second application in the same matter, but is in 
the nature of a non-suit in a civil action. — R. v. 
OloucpIvSTERSHIRE JJ. (1849), 3 New Mag. Cas. 
198 ; 13 L. T. O. S. 507 ; 13 J. P. 535 ; 13 Jur. 
765. 

333. Dismissal on merits.]— Where 

the affiliation summons obtained by the mother of 
a bastard cliild has been dismissed for want of 
corroboration, that is not a final decision on the 
merits of the case, but is rather in the nature of a 
non-suit. The motiier can within the twelve 
months go and make a fresh application to the 
justices of her petty sessional division. 

If the case wc^re heard on its inorifs and gone 
inhj & a decision come to, & then the mother made 
a fresh application, then it would be a sufficient 
answer to tluj fresh application, that the matter 


had been heard & determined and the principle of 
rea judicata would apply. 

Whether or no a dismissal for want of corro- 
borative evidence is a dismissal on the merits, still, 
that defence must be plainly raised before the 
juatictis as a reason for not going on with the 
second application. If such fact is brought before 
the justices & they think the former decision 
went on the merits, it will be an answer to the 
second application ; if not so raised there is nothing 
to prevent justices going on with the second hear- 
ing. — R, V. CiABK (1864), 28 J. P. Jo. 102. 

334. .J — An application for an 

order in bastardy w^as made to certain justices of 
the county of S., & dismissed by them on the ^ound 
that tliere was no sufficient corroborative evidence 
of the mother’s story. The mother afterwards 
renewed her application before other justices who 
made an atfiliation order. It was not objected 
before the justices on this second hearing that the 
case had been disposed of on the merits on the 
former occasion k> tiiat they wore bound by that 
decision. In these circumstances the ct. refused 
to issue a writ of certiorari to bring up the order 
with a view to iUs being quashed. — R. v. Herring- 
ton (1864), 3 New Rep. 468 ; 12 W. R, 420 ; aub 
nom. R. V. ITariungton, 9 L. T. 721 ; 28 J, P. 485. 
Annotation : — Consd. R. v. Glynne (1871 ), L. R. 7 Q. B. 16. 

335. .] — A bastardy summons 

having been heard & dismissc*d on ihs merits, one 
of the chief witnesses for deft, was afterwards 
convicted of perjury on tiie evidence he had given. 
A fresh application was then mi^e, &, on the 
hearing of tiie .summons it was objected for deft, 
that the justices tiad no jurisdiction, by reason of 
the previous dismissal on the merits. The justices 


S rinciplo of res judicata did not apply. — 
'ELKTTIK V. Goluik (1903), 3 S. R. 
N. S. W. 292.— A US. 

331 vi. -.] — Thodlsmiflflalofa 

coiiiplaiiit for the support of an ilhjKiii- 
niaU> <4illd under DesertAjd Wives & 
Clilldron Aet is not a bar to further pro- 
*coe<llujj:s OKaiust the fatlior of tlie child 
for the same cause of complaint. 

to tile effect of a Hummons dismlBsod 
under Infants J^r<it<*ctioii Act, 1904. — 
Ex p. 8HOSI.ER (1906), 5 8. K. N. 8. W. 
€.56.— A US. 

331 vii. .1 — Upon an applica- 

tion for preliminary ox pen sea under 
Infants Bi’otccllon Act, 1904 (No. 27), 
8. 4, the magistrate refused to make an 
•order, but stated no grounds for his 
decision. After the birth of the infant 
the mother applied under s. 8. for inain- 
tenanoo of the Infant : — Uetd : the 
rolusal of the magistrate to make an 
•order upon the applictUion under s. 4 
did not estop appet. from applying 
under s. 8. — Ex j>. Bryant (1906), 6 
B. R. N, S. W. 712.— AUS. 

Father’s liability to maintain, sec 
Part V., Sect. 4, ante. 

331 viii. -.1 — Applt. was sum- 

moned under Bastardy Laws Act, 1875, 
^9 Viot. No. 8. The magistrate dismissed 
tho application, & issued to apjilt. a 
■oertidcato of dismissal under Justices 
Act, 1902 (2 Fdw. 7. No. 11), s. 142. 
Reap, shortly afterwards made another 
application of the same nature ; & 

I ustices made an order Jor maintenance 
Bsued against applt . : — llcM : (1) apart 
from Justices Act. the justices had juris- 
diotioti to hear tlio second application, 
&; If they thought dt to adjudicate 
thereon : (2 ) a c3orti(icate of dismissal 
under s. 142 could not be Issued in 
respect of an application under Bastardy 
Act against the putative father of an 
’illogitimato child, or if issued was no bar 
•to an adjudicuition upon a second appli- 
•oation. — R krp %. Lynoh (1909), 11 
W. A. U. 127.— AUS. 

831 ix. ,] — ^A. was charged as 

the reputed father of a bastard chUd, of 


which B. was then pregnant, but the 
charge was dismissed os B. did not 
understand the nature of an oath. After 
the birth of the child, A. was again 
charged before a subsequent sesslcum 
with being the father, & pleaded autretoii^ 
acquit : — JlcM : A. could not again be 
tried for the same otTeiiec. — Ex p. 
Khtabkuoks (1859), 4 All. 273. — CAN. 

331 X. .J — An information 

was laid under Illegitimate Cliildreirs 
Act, It. 8. M., 1913 ( 0 . 92), but the charge 
was dismissed, & a certillcato of dis- 
m’ssal grunted * — Held : tlio dismissal 
of the cliarge & production of ccrtiticate 
of dismissal wore a bar to any further 
proceedings upon a second information. 

The English authorities on this point 
are distiiigulshahle, tlic Manitoba & 
English stats, being different. — Davis 
V. Fkinstein (1915), 31 W. L. R. 635 ; 
8 W. W. H. 1003 ; 24 D. L. R. 79h ; 25 
Man. L. H. 5U7.— CAN. 

331 xi. <£; previous settle- 

inent.] — Pltf., the mother of two illegiti- 
mate cldldren, after the birtli & death of 
the second child, laid a cliarge against 
deft, under Ulcgitlmato Children’s Act, 
U. 8. M., 1913 (e. 92), s. 16, & deft, 
agreed U* pay eA3rtain sums to pltf. .Sub- 
sequently pltf. commenced proceedings 
against deft, as putative father of the 
djrat cliild, but the charge was dismissed 
on the grounds of lack of corroborative 
evidence, & lack of evidence that pltf. 
was not a married woman. Pltf. subse- 
quently brought an action in the oty. 
ct. against deft, in respect of both chil- 
dren. under a. 34 : —Held : there was no 
order made against deft, as to either child 
& s. 42 of tho Act provided no defence 
to pltf.’s action. — Bonsciiowsky v. 
WunxEDQE (1910), 34 W. L. R. 1077 ; 
30 D. L. R. 4cS9; 26 Man. L. R. o77. — 
GAN. 

383 i. Dismissal on merits.^ 

-The dismissal, oven though on tho 
merits, of a complaint on behalf of an 
illegitimate child against tho putative 
father for maintoiianco is not a bar to a 
fresh complaint. — Tbiqu v. Kettle, 
[19151 V. L. R. 167.— AUS. 


333 ii. — A certificate 

of dismissal on the merits under Justices 
of tho JVaco Act, 1882, s. 70, of a bas- 
ta-nly summoiis under Destitute Iversons 
Relief Act, 1877, is a bar to fresh pro- 
ctH3dingH. —Brosnan v. Stewart & 
Mi'Cullocu (1885), 3 N. Z. L. R. 408.— 
N.Z. 

a. Effect of previous arrest in 

another county,] — It is no objection to 
an lU’der of attUiatUm that, the putative 
father liad been pinviously arrested upon 
tho cliarge in anotiier county. — Ex p, 
BEALES (1866), 6 All. 516.— CAN. 

b. Effect of jjrevious order.} — 

Under Destitute Persons Act, 1894, s. 9, 
applt, was in 1903 declared to bo the 
puUiUv(5 fattier of the son of resp., & was 
ordeivd to pay for his maintenance tilt 
ho attained the age of fourteen. Tho 
order expired on July 22, 1915, & on 
8ept. 7, 1915, upon the application of 
resp., tho magistrate made a new order 
under Destitute I’ersons Act, 1910, 
Bs. 8 & 85 (3), for the maintenance of tho 
boy up to the ago of sixteen : — Held : 
the original order was a final order on 
the merits, & that tho matter, being res 
judicata could not bo reopened. — -K lein 
V. Tutty (1915), 34 N. Z. L. H. 1084.— 
N.Z. 

0 . Effect of previous decree refusing 
to enforce agreement for maintenance. ] — 
A decision of the civil ct., refusing to 
enforce a contract or agreement agednst 
a man fur the maintenance of a woman, 
cannot conclude eitlicr tlio woman from 
applying, or a magistrate from making 
an order, under Gbde of Criminal Pro- 
cedure, 1861, s. 316, for the maintenance 
of their illegitimate daughter . — He 
Meisklbace Petition (1872), 17 W. R. 
49.— IND. 

d. Defore single justice — By consent.} 
— By consent of counsel, a single Justice 
tried a bastardy case alone, & made an 
order of affiliation : — Uetd : a ct. could 
not be constituted by consent, & pro- 
ceedings quashed. — R. v, Westmor- 
land JJ. (1869), 1 Han. 472.— CAN. 
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Sect. 4. — The hearing. Sect 5 .] 

determined to hear the application, saying the 
previous dismissal was obtained by ffiilse evidence, 
& having heard appet. & coiToborative evidence 
made an order of affiliation : — Held : the justices 
had jurisdiction & the order was valid. 

When the dismissal is upon the merits, the 
justices, on any subsequent application, ought to 
defer so much to the former decision as to treat the 
matter as res j'udicaia^ unless it be shown that what 
may be called the first trial was, for some reason 
or other, not fair (Blackburn, J.). — R. v. Gaunt 
(1867), L. R. 2 Q. B. 466 ; 8 B. & S. 366 ; 16 L. T. 
379 ; 31 J. P. 612 ; 16 W. R. 1172 ; suh nom, R. v. 
Grant, 36 L. J. M. C. 89. 

Annotations : — Expld. A: Distd. H. r. Glynne (1871), L. R. 7 

Q. B. 16. Apprvd. Staples r. StaploH (1879), 41 L. T. 347. 

Conid.McGregorv. Telford, [1915] 3K. B. 237, D.C. Refd. 

Re May (1883), 25 Ch. D. 231 ; WillianiB v. Davies (1883), 

62 L. J. M. C. 87, D. C. ; Stokes v. Stokes, [1911] P. 196, 

D. C, 

See, also, Nos. 281 et seq,, ante, 347, post 

336. Guardians’ application — Failure of — 
Whether bar to mother ^s application.]-— Where the 
mother of a bastard child made an application 
within twelve months after the birth of the child to 
petty sessions for an order on the putative father, 
& the justices refused to hear the application, on 
the ground that proceedings having been taken by 
the guardians of the poor against the putative 
father, & the quarter sessions to wdiicli that inquiry 
had been moved by the putative father bad reiused 
to make an order, a mandamus was granted to 
compel the justices to hear the application.— R. v. 
Walker (1846), 3 Dow. & L. 131 ; 1 New Mag. Cas. 
600 ; 2 New Sess. Cas. 49 ; 14 L. J. M. C. 120 ; 10 
J. P. 22 ; 9 Jur. 799 ; suh nom. R. t>. Lancashire 
JJ., 6 L. T. O. S. 202. 

337. Contract with father for maintenance — 
Whether bar to application.] — putative father, 
before the mother’s applying for an affiliation order, 
contracted with the mother to pay her 5«. per week 
for the support of the child, & paid two years’ 
amount in advance, & afterwards contracted with 
her to pay, & did pay her, £10 to release him from 
all future payments: — Held: (1) no bar to the 
mother afteiwards applying for, & the magistrate 
making, an affiliation order ; (2) the magistrate 
was bound to consider such contract along with all 
the other circumstances to guide his discretion in 
adjudicating. — Folut r. Koetzow (1860), 2 E. & 
E. 730 ; 29 L. J. M. C. 128 ; 2 L. T. 178 ; 24 J. P. 
612 ; 6 Jui*. N. S. 661 ; 121 E. R. 274 ; suh nom. 
Toli.1T 1’. Kortzow, 8 W. R. 432. 

Anruftation : — Apld. Griffith r. Evans (1882), 46 L. T. 417, 

D. C. 

338. Waiver of irregularity — Payment within 
twelve months from birth — Omission to prove. ^ 

The mother of a bastard child, more than twelve 
months old, applied to a justice for a summons 
against the putative father, alleging, but not 
proving on oath, that he had paid money for the 
maintenance of the clnld within twelve months 
from the birth. The summons was issued in the 
form given by the sched. to 1846 Act (super- 
seded by form issued by the Local Govt. Boai'd by 
order dated Mar, 13, 1916), except that it stated 
the woman alleged that the man had paid money 
wdthin the twelve months, instead of saying that 
she had given proof of the fact. The father 
appeared, & took no objection to the summons or 
the proceedings on which it was founded, but 
denied the paternity, & falsely swore he had not 
paid any money as alleged. On the trial of the 
father for perjury it was objected that the magis- 


trates had no jurisdiction^ as proof on oath that the 
money had been paid as alleged was necessary 
under 1844 Act & 1846 Act, to give the justices 
autliority to issue the summons, & that it was- 
immaterial at the hearing whether the money had 
been paid, as proof of that fact was only necessary 
prior to the issuing of the summons : — Held : had 
the objection of the want of proof on oath of pay- 
ment of the money & of the variation of the sum- 
mons from the form given by stat. been taken 
before the magistrates, it probably ought to have 
prevailed, but this was a mere irregularity in pro- 
cess to bring deft, into ct. in a proceeding in the 
nature of a civil suit, & the father waived it by not 
taking^ an objection at the hearing, & by then 
going into the merits of the case. — R. v. Berry 
(1869), Bell, C. C. 46 ; 28 L. J. M. O. 86 ; 32 L. T. 
O. S. 324 ; 23 J. P. 86 ; 6 Jur. N. S. 320 ; 7 W. R. 
229 ; 8 Cox, C. C. 121, C. C. R. 


. — cuiiu. iv. -v. oixuujuun iioouj, JJVil, L,'. JOo- 

S* (1871), L. R. 1 C, C. R. 321,. 

C. C. R. Refd. Smith v. Roche (1859), 28 L. J. C. P. 237. 
Mentd. R. v. Proud (1867), 16 W. R. 796, C. C. R. ; R. v. 
HufiThoB (1879), 48 L. J. M. C. 151, C. C. R. 


339. -.] — ^A simimons after the 

birth of a bastard child was issued against the 
putative father, on the application of the mother,. 
& alleged that proof had been given of payment of 
money by the father, within the twelve months 
next after the birth of the child, for its maintenance. 
The father appeared to answer the summons at tho 
petty sessions, & made no objection to the juris- 
diction of the justices or otherwise, but was sworn 
on his own behalf, & gave evidence, in respect of 
\\hich he was afterwards indicted for perjury. On 
the trial of the indictment for perjury, the jury 
found deft, guilty, & found also that deft, had not 
within the twelve months next after the birth of 
the child paid any money for its maintenance : — 
Held : the justices had jurisdiction to hear the 
summons, & deft, had waived the objection, the 
summons to the putative father to appear at petty 
sessions being a matter of process only, & not of 
substance essential to the jurisdiction of the petty 
sessions. — R. v. SlMMONDS (18.69), 33 L. T. O. S. 
153 ; 8 Cox, C. C. 190 ; suh nom. R. v. Simmons,. 
Bell, C. C. 168 ; 28 !>. J. M. C. 183 ; 23 J. P. 309 ; 
6 Jur. N. S. 678 ; 7 W. R. 439, C. C. R. 


Annotations: — Mentd. R. v. Proud (1867), 15 W. R. 796, 

O. O. R. ; R. V. HuprhcB (1879), 4 Q. B. D. 614, 0. 0. R. 

340. Appearance of defendant.] — The 

mother of a hasted child applied to T., a justice of 
the petty sessional division, who issued a summons 
against B., the putative father. At the petty 
sessions the service was not proved, & her solr. 
issued a fre^h summons issued by F., another 
justice, & tins was duly served. At the hearing, B. 
appeared through his solr., who took no objection 
to the process, & cross-examined the witnesses & 
addressed the justices, who made an order on B. to 
pay a weekly sum from the date of the first sum- 
mons. Tlic order being objected to, the mother 
abandoned that part of the order as to the weekly 
sunas preceding the hearing, & another was drawn 
up correcting the mistake : — Held : the order was 
made with jurisdiction, the appearance of B. at the 
hearing waiving all irregularities of process. — R. v. 
Fletcher (1884), 51 L. T. 334 ; 48 J. P. 407 ; 82 
W, R. 828, D. C. 


Sect. 5.-~THE ORDER. 

341. Date of order — Formal order.] — ^An order in 
bastardy is made when the judgment of the justices 


PART VI., SECT. 6. 
d. Jurisdiction to make.] - Under 


Marriage Act, 1890, b. 48, A JuBtioes 
Act, 1896 (No. 1458), B. 4, two juBtioes 
have jurisdiction to make a main- 


tenance order, when the Bummona 
directed deft, to appear before a ct. of 
petty seBflionB at the same time 6c place, j 
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is pronounced orally in ct., & the formal written 
order is merely the record of the adjudication & 
may be dra^ up afterwards & signed at any time. 
— Ex p. Johnson (1863), 3 B. & S. 947 ; 2 New 
Rep. Ill ; 32 L. J. M. 0. 193 ; 27 J. P. 061 ; 9 
Jur. N. S. 1128 ; 11 W. R. 620 ; 122 E. R. 354 ; 
8 ub nom. R. v. Essex JJ., 8 L. T. 275. 

AnnokUiona: — Oonid. R. v. Lanyon <1872). 27 L. T. 355. 

Xentd. R. V, Tabrum. Exp, Dash (1907), 23 T. L. H. 474. 

842. Amount of maintenance — Former limit.] — 

A single woman made application on May 22, 1872, 
under 1844 Act, ss. 2 & 3, lor a summons in bastardy 
against K. The child was bom on July 26. 1872 

Act was passed on Aug. 10, which repealed ss. 2 & 
3 of 1844 Act, & itself applied only to a child bom 
after Aug. 10. On Sept. 3 the summons was 
issued ; on Sept. 11 K. appeared to the summons, 
& an order was made adjudging him to be the 
putative father, & ordering him to pav 3s. a 
week for its maintenance from the birth till 
it should attain the age of thirteen years. On 
Apr. 24, 1873, 1873 Act was passed, & by s. 8, all 
orders made before the passing of that Act upon 
the father of a bastard child born before Aug. 10, 
1872, for any payment in respect of such child, 
which would have been valid if 1872 Act had not 
passed, were to be deemed to have been valid to 
all intents : — Held : the above order must be 
quashed, for it was not made valid by s. 8, as it was 
for 3«. a week, whereas 1844 Act, s. 3, only autho> 
rized an order for 2s. 6d., & the order would not 
have been valid if 1872 Act had not passed. — R. r. 
Kay (1873), L. B. 8 Q. B. 324. 

343. Period of maintenance — From date of appli- 
cation.] — ^An order of affiliation made under 1844 
Act : — Held : good, although it directed payment 
from the time of the application, a period or more 
than thirteen weeks, « not vitiated by reason of 
its having been made more than forty days after 
service of the summons, the delay having been 
occasioned by adjournments . — Ex p, Harrison 
(1852), 19 L. T. O. S. 114 ; 16 J. P. 343 ; 16 Jur. 
726. 

AnruMion : — Ezpld. R. v. Glynne (1871), L. R, 7 Q. B. 16. 

844 , ,] — woman applied to justices 

in 1863 for a summons against B., as the father of 
her bastard child, bom within two months. B. 
having absconded, he was not served, but having 
returned in 1868, he was duly served, & upon the 
hearing the justices made an order, & directed that 
B. should pay the sum of 2«. 6d. per week from the 
date of the woman’s application in 1863, amounting 
to the sum of £18 18 «. : — Held : they were justified 
in so doing, & the order was good. — R. v, Curme 
( 1868), 18 L. T. 559 ; 32 J. P. Jo. 404. 

845. Abandonment of earlier pay- 

ments.] — An order of affiliation ordered a person as 
putative father to pay a weekly sum for the main- 
tenance of a basted child from the birth of the 


child. As the application for the order was not 
made until more than two months after the birth, 
the order was clearly bad as to the period between 
the date of the birth & the time of applying for the 
order. Notice of abandonment of «ul claim imder 
the order for payment anterior to the date of the 
order had been served on the putative father : — 
Held: the order was valid, A might be enforced 
against the putative father in respect of the weekly 
paymente which became due after the date of the 
application to the ma.gistrates . — Ex p. Coley 
( 1851), 4 New Sess. Cas. 507 ; 16 L. T. 6. 8. 419 ; 
15 J. P. 420 ; 15 Jur. 128 ; suh nom. B. v. Green. 
20 L. J. M. C. 168. 

Annotationa : — Befd. R. v. Robinson (1851), 17 Q. B. 466 ; 

Re St. Giles-in-tho* Fields &: St. George, Bloomsbury,' 

R. V. Poor Law Comrs. (1851), 15 Jur. 841. 

8^, Less than maximum period.] — The 

justices have a discretion under 1872 Act, to order 
weekly payments for the maintenance of a bastard 
child for a less period than the maximum period 
given by s. 5 of the Act. 

-Justices made an order for weekly payments until 
the child attained the age of sixteen, or the mother 
married : — Held : such order was not to be in force 
after the marriage of the mother. — Pearson v. 
Heys (1881), 7 Q. B. D. 260 ; 50 L. J. M. C. 124 ; 
45 L. T. 080 ; 45 J. P. 730 ; 30 W. R. 156. 

Annotation: — Consd. Williams v. Davies (1883), 11 Q. B. D. 

74. 

347 ^ jjo further order.] — Upon the 

hearing of an affiliation summons, the justices made 
an order under 1872 Act, for the payment of a 
weekly sum until the child should attain the age of 
thirteen, or die, or the mother should marry. The 
mother married &> her husband died before the 
child attained the age of thirteen. The mother 
took out a fresh summons upon which the justices 
made an order for payment of a weekly allowance : 
— Held : the matter was res jtidicataf & the second 
order was bad. — Williams v. Davies (1883), 11 
Q. B. D. 74 ; 52 L. J. M. C. 87 ; 47 J. P. 581. 

See, also. Nos. 281 et seq., 331 ei seq., ante. 

848. Form of order — Presumption of validity. 1 

Every reasonable intendment will be made in 
favour of an order of justices. — B. v, Clayton 
(1802), 3 East, 58 ; 102 E. R. 518. 

Anrtotaiion : — Mentd. R. v. Gilkes (1828), 2 Man. 8c Ry. E. B. 

454. 

349. Statement of Jurisdiction — Justloa 

granting summons.] — An order of affiliation recited 
the application for a summons on the putative 
father of the child had been made by the mother to 
M., one of Her Majesty’s justices of the peace 
usually SiCting in the division : — Held : the jmis- 
diction of the justice sufficiently appeared as the 
words “ in ” & “ for ” were used synonymously in 
1844 Act, sched. — R. v. Milner (1845), 3 Dow. Sc 


— Shbe V. Larkin, [1906-7] V. L. R. 
205.— A US. 

f . Amount of maintenance — Suma 
not aepturated.] — An order of affiliation 
adiuwns the father of the child to pay 
£10 12a. 9d. for the lying-in expenses of 
the mother. 8c tor the sup^rt of the child 
tip to the date of the order, is substan- 
tially good, thoufldi it does not follow the 
form given In 1 R. S. o. 57. — R. v, 
Ksknsdt (1866), 6 All. 335. — CSAN. 

g. No evidence of payment of 

lyw-in expenses.] — ^Where an order of 
affiliation direoted the payment of a stun 
of money for the lylng-m expenses of the 
mower, 8c there was no evidence of the 
payment, a eerfiorori issued to bring up 
the order. — Ex p. Bbalbs (1866), 6 All. 
616.— GAN. 

848 1 . Eorm of order.} — An order for 
maintenance of a bastard is sufficient If 

J.— VOL. in« 


it follows the general form of order given 
by Justices of the Peace Act, 1865 ; it 
is not objectionable in omitting to make 
its duration contingent upon the life of 
the child. But it will be bM if it hudude 
the costs in the amount for which surety 
is required, or if it order the costs to be 
paid to the mother, when another person, 
e. 0 ., grandmother, is complainant. — R. 
V. BiNDON, Exp. Fitzpatrick (1877), 3 
V. L. R, 3.— AUS. 

848 il. — Power to order impriaon* 
ment in defavU of payment. 1—HeW : 
justices had no power, imder Deserted 
Wives 8 c (Children Act, to order imprison- 
ment in default of oompliauce with an 
order tor maintenance, but the ot. had 
power, under Justices Act, 1886, to 
amend the order, 8 c strike out t he o rder 
for imprisonment. — Smith v. Gwynne, 
Ex Gwynne (1906), 8. R. Q. 251. — 


848 iii. WJietherretroapective — Ex- 

penses of birth,] — ^An order for the support 
of an ill^tlmate child under Destitute 
Persons Relief Act, 1877, ss. 6. 7, 8c 8, 
cannot be made retrospective. No order 
for expenses of Sc incidental to the birth 
of the child can be made except where 
there has been a refusal to support, 8c 
an order for support is sought 8c can be 
made in consequence of such refusal. A 
refusal to support must be a refusal after 
Inquest. — Greaves v. Sutherland 
(1890), 8 N. Z. L. R. 556.-— N.Z. 

849 i. Statement of juriadiction. J — 

Where a stat. authorised a justice of the 
peace to make a filiation order : — Held 
it was no objection to an order made by 
a judge having the jurisdiction of a 
justice of the peace, that the order did 
not indicate the capacl^ in which the 
judge was acting . — Re Holmes (1918), 
2 W. W. R. 883.— CAN. 
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Bastardy. 


Sect. 5. — The order. Sect, 6,] 

L. 128 ; 2 New Sees. Cas. 54 ; 14 L. J. M. C. 157 ; 
10 J. P. 822 ; 10 Jur. 334. 

350 , Petty sessions.] — ^An order of 

affiliation purported on its face to be made by jus- 
tices of the county of L. at a petty sessions holden 
in & for the petty sessional division of H. at H. 
aforesaid.*’ H. was one of several places within the 
petty sessional division of B. where the petty 
sessions were usually holden, ^ the justices who 
made the order usually acted for the townships in 
the neighbourhood of H. including the place where 
the mother resided : — Held : the order showed no 
jurisdiction, as it did not appear to be made at a 

S etty sessions holden in & for the petty sessional 
[vision whore the mother resided. — K. v. Whittles 
<1849), 13 Q. B. 248 ; 3 New Mag. Cas. 102 ; 3 
New Sess. Cas. 397 ; 18 L. J. M. C. 96 ; 12 L. T. 
O. 8. 447 ; 13 J. P. 365 ; 13 Jur. 403 ; 116 E. R. 
1258. 

Annotaiions : — Refd. Ex p. Higrham (1856), 28 L. T. O. S. 
127 ; Lawsou v. Reynolds, 11904] 1 Ch. 718. 

351. .] — The caption of an order 

adjudicating a party to be the father of a bastard 
child stated that it was made “ at a petty session 
of Her Majesty’s justices of the peace for the 
riding,” etc., holden before us, C. & E., Her 
Majesty’s justices of the peace for the riding & a 
majority of the justices now present.” The order 
was signied by C. &, E. On a motion to q^uash the 
order which had been brought up by a ceriiorari : — 
Held : it must be taken in effect to state that C. & E, 
were justices of the peace & a majority of those 
present. — Exp. Boynton (1850), 1 L. M. & P. 12. 

352. Time of application. }-;-An order in 

bastardy must show on the face of it tiiat it was 
applied for within forty days of the service of the 
summons on the putative father. — R. v. Rose 
( 1845), 3 Dow. & L. 359 ; 2 New Sess. Cas. 166 ; 
15 L. J. M. C. 6 ; 6 L. T. O. 8. 160. 

358 , ,] — An order in bastardy made 

under 1844 Act showed neither that the applica- 
tion for the summons had been made within two 
calendar months after the birth of the child, nor 
that the order itself had been applied for at petty 
sessions within forty days from the service of the 
summons after the birth of the child : — Held : the 
order was bcwi. — R. v. Mbbs (1849), 13 J. P. 120. 

354. Corroborative evidence.] — ^An order 

for maintenance is bad if it allege thal the sessions 
heard the corroboration of the mother’s statement 
without adding that corroboration was in some 
materkJ particular. — ^R. v. Read (1839), 9 Ad. &, El. 
619 ; 1 Per. & Dav. 413 ; 2 WiU. Woll. & H. 94 ; 
8 L. J. M. C, 19 ; 3 J. P. 97 ; 112 E. R. 1346. 
AnnokUion: — Conid. R. v. Pearcy (1852), 17 Q. B. 902. 

355. Presence of defendant.] — ^An order of 

affiliation stated the appearance of the putative 
father, but the words ” in the presence & hearing 
of the said,” as provided tor by 1845 Act, sched. 
fsuperseded by forms issued by the Local Govt. 
Board by Order dated Mar. 13, 1915) were struck 
Qi;it ; — Meld : the order was bad for such omission. 
— R. V. Gbafton (Duke) (1848), 6 Dow. & L. 668 ; 
3 New Sess. Oas. 167 ; 17 L. J. M. C. 126 ; 11L.T. 
O. 8. 166 ; 12 Jur. 639 ; eub nom. R. v, Suffolk 
JJ., 12 J. P. 426. 

AnnoiaHane: — Oomd. R. «. Pearcy (1852), 17 Q. B. 002. 
BM. Exp. Hlgham (1856), 28 L. T. O. S. 127. 

355 , Defendant’s attorney.] — R. v. 

Shippbbbottoh, No. 316, ante. 


357 . Evidence on oath.1 — An order in bas- 

tardy made under 1844 Act did not state that the 
evidence of the mother was given on oath, but sub- 
stantially followed the form given in 1845 Act, 
schcd., which was passed for the purpose of curing 
defects of form in orders under the former Act : — 
Held : as the latter Act rendered valid all orders 
made according to the form given in the sched., or 
to the like tenour & effect, the above omission was 
immaterial, & the words on oath were not required 
to be inserted in the form given in the sched. — R. v, 
Cheshire J.T. (1846), 3 Dow. & L. 337 ; 2 New Sess. 
Cas. 161 ; 15 L. J. M. C. 3 ; 6 L. T. O. 8. 131 ; 9 
J. P. 759 ; 10 Jur. 311. 

^ 358 . ,}—-Held : the form of the order 

given to 1845 Act, sched., did not require it to be 
set out that the evidence was given on oath. — R. v. 
Shipperbottom (1847), 10 Q. B. 514 ; 2 New Sess. 
Cas. 641 ; 18 L. J. M. C. 113 ; 9 L. T. O. 8. 101 ; 
11 J. P. 773 ; 11 Jur. 520 ; 116 E. R. 196. 

Annotation : — Comid. R. v. Grafton (1848), 3 New Sess. Cas. 
167. 

359 . Application of maintenance.] — An 

order of maintenance made under 1872 Act, but in 
the fonn to 1845 Act, sched., directing payment to 
the mother, without any provision for its applica- 
tion to maintenance Sc education of the child, is 
invalid. — R. v. Padbury (1879), 5 Q. B. D. 126 ; 
49 L. J. M. C. 55 ; 44 J. P. 361 ; 28 W. R. 182. 

See Bastardy Orders Act, 1880 (c. 32), s. 1. 

360 . Costs — Unsuccessful Application.] — There is 
no power to order an unsuccessful appct. to pay 
cos^ to a successful deft. (Lord Denman, C.J.). — 
R. V. Machen (1849), 14 Q. B. 74 ; 18 L. J. M. C. 
213 ; 117 E. R. 29; mb nom, Jones v. Machen, 3 
New Sess. Cas. 629. 

Annotatioiui : — Mentd. Exp, Westorman (1851), 16 L. T. (). S. 
420 ; Myott v. Barber (1863), 27 J. P. 598 ; R. v. Clark 
(1864), 28 J. P. Jo. 102 ; R. r. Harrington (1864), 9 L. T. 
721 ; R. V. Grant (1867), 30 L. J. M. C. 89 ; R. r. Glyiine 
(1871), L. R. 7 Q. B. 16 ; Wimams r. Davies (1883), 11 

S . B. I). 74; Stokes v. Stokes, (1911] P. 195, D. V. ; 

cCJrogor v. Telford, (1915] 3 K. B. 237 ; R. v. Seddon, 
Exp. Hall (1916), 85 L. J. K. B. 806. 

361. Abandonment of order — Re-hearing — Pay- 
ment of costs. ] — ^A woman applied at petty sessions 
for an order of affiliation. The case was adjouraed 
& an order made at the adjourned petty sessions on 
the putative father, who appealed to quarter ses- 
sions. Before those sessions were held, the attorney 
for the mother gave notice of abandoning his order 
& tendered to applt.’s attorney thirty shillings for 
costs, which he accepted supposing the sum to be 
offered in discharge only of the costs of the adjourn- 
ment, the sum being, in fact, much below the whole 
amount of costs. The residue being unpaid, the 
mother’s attorney requested the justices in petty 
sessions to re-hear the case for the purpose of 
making another order. A writ for mandamus to 
the justices to re-hear the case was refused, because 
the abandonment had not been completed by re- 
placing applt. in his original situation & the order 
was still m force. — R. v. HiN chuff (1847), 10 
Q. B. 356 ; 2 New Mag. Cas. 106 ; 16 L. J. M. C. 
78 ; 8 L. T. O. S. 616 ; 11 J. P. 312 ; 11 Jur. 614 ; 
116 E. R. 138. 

Annotations: — Distd. R'. v. Lanyon (1872), 27 L. T. 355. 
Reid. R. V. Brlsby (1849), T. 8c M. 109. 

362 . Defective order — Supersedeas — Second or- 
der.]— -An order of affiliation, void for defects ap- 
pearing on the face of it, is edtogether a nullity Sc 
may be treated just as if the justices who made the 


sea i. DtfeeHve order — Maybe 
in vaH^Ij severaJbU.] — R. v. SmreoN 
<1867), 1 Han. 32.— CAN. 

sea ii. .1 — a provUdon 

In a filiation order requiring the putative 
father to pay certain expenees, but 


without stating the amount thereof, 
may be struck out without the entire 
order being set aside . — Re Holmes 
(1918), 2 W. R. 883.— CAN. 

sea ill. Second onfer.J— Deft, was 

convicted befote magistrates, who 


made an order of filiation against him. 
8c he entered into a bond to abide that 
order. The order was such aa was not 
warranted by stat. A aeoond order 
was obtained, from which deft, appealed. 
The Jury, although Inatruoted by the 
Judge not to oonfirm this second order 



Past VI. — Affiliation and Eindbed Prooebdinos. 408 


order had never heard the case at all, ^ it is not 
necessary to proceed either by way of appeal or 
writ of certiorari in order to quash it. 

The lustices had on Jan. 1 made an order against 
deft, which order stated the appearance of the puta- 
tive father in pursuance of the summons to appear, 
but omitted to state that the evidence had oeen 
heard by the justices “ in his presence & hearing.” 
The order was served, but no pa 3 ^ent was made 
under it, & on Apr, 25 the same justices indorsed 
upon the order a eupereedeas under their hands ^ 
se^, by which in terms they absolutely &; irre- 
vocably annulled & made void the order upon the 
ground that it was invalid ^cording to law, by 
reason of certain errors therein & omissions there- 
from. The eupersedeaa was served on deft., & on 
the next day a fresh complaint was lodged & a 
fresh summons issued by the justices. Deft, pro- 
tested against the jurisdiction of the justices, who 
made a second order on May 6 ; — Held : the jus- 
tices had jurisdiction to make the second order, 
although the first had not been got rid of on appeal 
or by writ of certiorari^ & an indictment for dis- 
obedience of it was maintainable. — R. v. Brisby 
( 1849), 2 Car. & Kir. 962 ; 1 Den. 416 ; T. & M. 
109 ; 3 New Mag. Cas. 167 ; 3 New Sess. Cas. 691 ; 
18 L. J. M. C. 167 ; 13 L. T. O. 8. 266 ; 13 J. P. 
365 ; 13 Jur. 520 ; 3 Cox, C. C. 476, C. C. R. 

Annotations : — Ezpld. R. v. Glynno (1871), L. R. 7 Q. B. 16. 

Ddbtd. R. V. Lunvon (1872), 27 L. T. 355. Refd. R. v. 

Cook, R. V. Hioklingr (1852), 21 L. J. M. C, 136, C. C. R. 

363. MistM^e in order — Correction.] — Justices 
signed two orders intended to be duplicates, but by 
mistake the order served upon the father ordered 
the mother instead of the fatiier to pay one shilling 
& sixpence a week. Afterwards a correct copy of 
the order was drawn up & served upon the father : 
— Held : as there was only one order made, the ser- 
vice of an incorrect copy of it could not vitiate the 
order, & a correct copy might afterwards be drawn 
up, served, & enforced. — W ilkins v, Hemsworth 
( 1838), 7 Ad. & El. 807 ; 3 Nev. & P. K. B. 55 ; 1 
Will. Woll. & H. 10 ; 7 L. J. M. C. 28 ; 2 Jur. 94, 
301 ; 112 B. R. 674. 

Annoiaiions: — Ckinsd. R. r. Lanyou (1872), 27 L. T. .355. 

Refd. Nowbould V. CJoltman (1850), 16 L. T. O. S. 488 ; 

Foster v. Dodd (1867), L. R. 3 Q. B. 67, Ex. Ch. 

364. -.] — Two justices, on Jan. 30, 
1872, adjudicated deft, to be the father of a bastard 
child & ordered him to pay 2«. a week from the date 
of its birth towards its maintenance. An order, in 
writing, was drawn up by the clerk & signed by the 
justices who adjudicated upon the summons, &; 
served on deft., but it was subsequently ascertained 
that in this document the sum of 2s. 6d. had been 
inserted whereas the sum of 2». only ought to have 
appeared, & that the date of the birth of the child 
had been altogether omitted. No proceeding was 
taken to enforce it, & deft, refused to make & did 
not make any payment to complainant. Com- 
plainant in May, 1872, applied to the justices for a 
proper order, & an order dated Jan. 30, 1872, em- 
bodying correctly the verbal adjudication of that 
date, was thereupon made out & signed by the 
same justices & served on deft., who refused to 
obey it, & the payments under it being in arrear, he 
was committed to prison pursuant to 1844 Act. 
On an application for a writ of habeas corpus : — 
Held : the same justices were entitled to cause a 
second order to be drawn up & enforced embodying 
correctly the terms of their adjudication, notwith- 
standing the first order had not been quashed, & 
there had been no fresh summons or hearing or 


tender of costs. — ^R. v, Lakyon (1872), 27 L. T. 
355. 

365. .] — R. V. Fletcher, No. 340» 

ante, 

366. Effect of order — Seduction action — ^Estop-> 

pel.}— In affiliation proceedings against deft, he 
appealed to quarter sessions against an order of 
justices adjudging him to be the father of A.’s 
illegitimate child, & the ct. of quarter sessions 

? iuashed the order on the ground that he was not the 
ather. Subsequently an action for damages for 
the seduction of A. was brought by her mother 
against deft. : — Held : pltf. in tiie action was not 
estopped by the order of the ct. of quarter sessions 
from alleging that deft, was the father of the child, 
as it was not a judgment in rem^ but merely inter 
partes. — ^Anderson v. Collinson, [1901] 2 K. B. 
107 ; 70 L. J. K. B. 620 ; 84 L. T. 465 ; 49 W. R. 
623 ; 17 T. L. R. 426 ; 45 Sol. Jo. 447. 

Order quashed on merits — Effect on second 
application.]— 5ec Nos. 333 et seq., ante. 


Sect. 6.— ENFORCEMENT OF ORDER. 

367. Recovery of arrears — Six months* limit — 
Former law. ] — Held : the effect of Summary Juris- 
diction Act, 1848 (c. 43), s. 11, prevented an order 
in bastardy being made in respect to more than six 
months’ arrears. — ^Matthews v. Matthews, [1912] 
3 K. B. 91 ; 81 L. J. K. B. 970 ; 107 L. T. 66 ; 76 
J. P. 316 ; 28 T. L. R. 421 ; 23 Cox, C. C. 66. 

Annotation : — Mentd. Adams v. Adams, [1914] P. 155, D. C 

See^ nowt Criminal Justice Administration Act, 
1914 (c. 68), s. 32 (1). 

Proof in bankruptcy for arrears.] — See Bank- 
ruptcy & Insolvency. 

368. Arrest — Production of warrant.] — ^A police 
constable, who makes an arrest under a warrant 
from a justice of the peace for disobedience to a bas- 
tardy order, is bound to have the warrant in his 
possession, although the officer making the arrest 
was not asked to produce it. — Galliard v, Laxton 
(1862), 2 B. & 8. 363 ; 31 L. J. M. C. 123 ; 5 L. T. 
835 ; 26 J. P. 230 ; 8 Jur. N. 8. 642 ; 10 W. R. 
363 ; 9 Cox, C. C. 127 ; 121 E. R, 1109. 

Annotations: — Conid. Codd v. CJabe (1876), 1 Ex. D. 352. 

Refd. Exp. Smith (1897), 61 J. P. Jo. 410. 

369. Illegal warrant — Issue of fresh war- 

rant.] — Though justices commit a putative father 
against whom an affiliation order lias been made 
upon an illegal warrant, from which he is discharged 
at the next sessions, still thev may afterwards issue 
a fresh warrant, founded on the original order ; but 
if the case falls within 49 Geo. 3, c. 68, s. 3, as an 
order unappealed from, the commitment for non- 
payment of maintenance must be for three months, 
imiess the money is sooner paid. A general com- 
mitment until the putative father pays two several 
sums, one for maintenance, &; the other for costs, is 
bad in toto. — Re Addis (1822) 2 Dow. & Ry. K. B. 
167. 

370. Pending appeal.] — The jurisdiction 

given to a single justice of the peace by 1844 Act, 
s. 3, to issue a warrant against the putative father 
for the* purpose of enforcing payment under an 
affiliation order, is not suspended by an appeal by 
the father to quarter sessions against the order, & 
the confirmation of the order by the sessions sub- 
ject to a special case. 

An affiliation order was confirmed upon appeal, & 


^ their verdict, fonnd affalnat deft. — 
Held : their verdict must be set aside. — 
St. Patbiok’b Overseers of the Poor 
r. Fotle (1868), 7 N. S. R. 197.— CAN. 


866 i. EJfect of order — Conelusive .) — A 
judgment on sdre fadas on a recosmi* 
sance in bastardy proceedings, nnder 
1 R. S. o. 57, is conclusive while it stands, 
ec deft, cannot objoct to the amount of 


costs taxed by the Sessions. If the costs 
are excessive, application should be made 
to the Sessioiis to reduce them. — R. v. 
Carson (1864), 6 All. 138.— CAN. 
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Sect 6, — Enforcement of order. Sect, 7 : Sub-sect. 1.] 

subject to a special case. Two days after the hearing 
of the appeal, & before the specie case came on for 
hearing, a justice panted his warrant to bring the 
putative father before two justices for the purpose 
of enforcing the order: — Held: the justice had 
Jurisdiction to issue the warrant, although the case 
was then pending. — Kendaix v. Wilkinson (1855), 
4 E. & B. 680 ; 24 L. J. M. C. 89 ; 24 L. T. O. S. 
309; 19 J. P.407; 1 Jur. N. S. 538 ; 3 W. R. 234 ; 
3 C. L. R. 608 ; 119 E. R. 251. 

Annotaiiona : — ^Rsfd. R. v. Willmott (18G1)« 1 B. & S. 27. 

Mentd. R. v. Staffordshire JJ. (1857). 7 E. dc B. 935. 

871. Imprisonment — ^Effect — ^Discharge of ar- 
rears.] — Imprisonment for non-payment of arrears 
due under an afBiiation order discharges deft, from 
all liabilitjr in respect of the sums for which he has 
been imprisoned. — Robson v. Spearman (1820), 
3 B. & Aid. 493 ; 106 B. R. 742. 

AnnotatiOTta : — ^Reld. R. v. Richardson, Ejt p. Shorry (1909), 

79 L. J. K. B. 13. Mentd. Jonos v. Simpson (1830), 1 

Or. & J. 174 ; Griffith v. Harries (1837), 2 M. & W. 335. 

372. Distress — Justices* discretion.] — Justices 
have a discretion as to enforcing an order of afOlia- 
tion by distress ; but where they declined to issue 
their warrant, on the ground that the putative 
father was discharged from the order by reason of 
the husband of the mother having returned & co- 
habited with her ; — Held : the justices must issue 
the distress warrant . — Ex p. Grimes (1853), 22 
L. J. M. C. 153. 

AnnoUUiona : — Mentd. Stacey v. Lintoll (1879), 27 W. R. 

551 ; Jones v. Davies, [1901] 1 K. B. 118 ; Wobb v, 

Murrel (1904), 68 J. P. 104. 

873. Enforcement by guardians — ^Absence of 
mother.] — The mother of an illegitimate child, who 
had obtained an affiliation order, allowed the child 
to become chargeable to a union, & went to reside 
permanently in America. The putative father 
objected that since the mother was alive, & of 
sound mind, & not in any gaol or prison, nor under 
sentence of transportation, she was the only person 
who could enforce the order against him, & that the 
guardians of the union could not enforce it in her 
absence : — Held : 1872 Act, s. 7, empowered the 

^ardians to enforce the order against the putative 
father, & to recover the weekly payments & arrears 
under it where the mother was living abroad. — 
Jones v. Merthyr Tydfil Union (1911), 105 L. T. 
203 ; 76 J. P. 390 ; 22 Cox, C. C. 561 ; 9 L. G. R. 
767. 

374. Cessation of liability — ^Release by mother.] — 

An order had been obtained by resp. ordering applt. 
to contribute to the support of her bastard cnild. 
Subsequently to the making of the order, resp., in 


consideration of a sum of money, agreed to release 
& indemnify applt. for ever from au actions, suits, 
& proceedings in respect of the child i — Held : this 
agreement was no bar to the jurisdiction of the jus- 
tices to enforce the. order on the application of resp. 
— Grifpith V. Evans (1882), 46 L. T. 417 ; 30 
W. R. 427, D. C. 

876. Death of father. ] — The liability of the 

putative father under a bastardy order is purely per- 
sonal, if the father dies, the mother has no right to 
claim against his estate either arrears or future 
payments. — Re Harrington, Wilder v. Turner, 
[1908] 2 Ch. 687 ; 78 L. J. Ch. 27 ; 99 L. T. 723 ; 
72 J. P. 601 ; 25 T. L. R. 3 ; 62 Sol. Jo. 865 ; 21 
Cox, C. C. 709. 

Annotation : — ^Diftd. Re Stillwell, Brodrick v. Stillwell, 
[1916] 1 Ch. 365. 

376. Return of mother’s husband.] — The 

liability of the putative father under an affiliation 
order does not cease upon the return of the woman’s 
husband & his cohabitation with her . — Ex p. 
Grimes (1853), 22 L. J. M. C. 153. 

Annotations : — ^Befd. Jones v. Davies, [1901] 1 E. B. 118. 
Mentd. Stacey v. Lintell (1879), 27 W. R. 551 ; Webb v, 
Murrel (1904), 68 J. P. 104. 

377. Marriage of mother.] — Where the 

mother has obtained an order for the maintenance 
of a bastard child, it can be enforced against the 
putative father after the marriage of the mother. — 
SOTHERON V. Scott (1881), 6 Q. B. D. 618 ; 44 L. T. 
622 ; 46 J. P. 423 ; 29 W. R. 666 ; »uh nom. 
SoUTHERAN V. SCJGTT, 50 L. J. M. C. 66. 

Annotations : — Conid. Hardy v. Atherton (1881), 7 Q. B. D. 
204 ; Davies v. Evans (1882), 9 Q. B. D. 238. Retd. 
Healey v. Wright, [1912] 3 K. B. 249. 

37g, , ] — An order obtained by a single 

woman for the maintenance of a bastard child can 
be enforced against the putative father after the 
marriage of the mother, although her husband is 
able to maintain the child. — Hardy v. Atherton 
(1881 ), 7 Q. B. D. 264 ; 50 L. J. M. C. 105 ; 44 

L. T. 776; 45 J. P. 683 ; 29 W. R. 788. 

Annotations: — Folld. Davies v. Evans (1882), 9 Q. B. D. 
238. Eefd. Plymouth Qrdns. v. Gibbs, [1903] 1 K. B. 177. 

379. -.] — ^An aviation order was ob- 

tained by a woman while single. Subsequently she 
married & sought to enforce the order against the 
putative father: — Held: (1) (Grove, J.) the jus- 
tices were not bound to enforce the order, but had 
a discretion in the matter ; (2) (Huddleston, B.) 
the justices were so bound, & had no discretion. — 
Davies v. Evans (1882), 9 Q. B. D. 238 ; 61 L. J. 

M. C. 132 ; 46 L. T. 418 ; 46 J. P. 471 ; 30 W. R. 
648. 

Annotation Re Woodall (1888), 57 L. J. M. C. 71, 

C. A. 
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871 i. Imprisonment — On failure to find 
surety for compliance of order,] — Held : 
** forthwith, in Justloos Act, 1904 (No. 
1059), B. 20, meant immodlatoly, with- 
out the lapse of any interval of time, & 
there was no necessity to serve deft, with 
a copy of the order before committing 
him to gaol, — ^A dams v. Rooebs (1907), 
V. L. R. 245.— A US. 

875 i. Cessation of liabUity — Deedh of 
father,] — ^An order upon the father of a 
bastard for its maintenance is a personal 
order, &, cannot be enforced upon his 
representatives after his death, noroan a 
supplemental order be made upon them. 
— ^K. V, Stuabt (1868). 5 W. W. & A*B. 
174.— AUS. 

876 ii. .] — An order was made 

under Marriage Act, 1890 (No. 1166). 
Part IV., by which X. was ordered to 
pay a weekly sum for the maintenanoe 
of an illegitimate child bom. X. having 


failed to obey the order, an action was 
brought after his death against his 
exors. for the arrears due on the order : 
— Held : the action would not lie. — 
Henry v. Harper (1904), 29 V. L. R. 
667.— AUS. 

k. Adoption of child,] — Held: an 
order under Beistardy Laws Act, 1876 
(39 Viet. No. 8), against the putative 
father for maintenanoe could not be en- 
forced after the date of an order of 
adoption by a third party uuder Adop- 
tion of Children Act, 1896 (60 Viet. No. 
6), 8. 7. — ^Maddooks V, Robinson (1913), 
16 W. A. L. R. 4.— AUS. 

l. Order made on appeal — Failure to 
pay lump sum,] — The Judge who makes 
a filiation order upon app^ may com- 
mit for default in oomplying with the 
order &; may Impose costs upon the puta- 
tive father. SembU : me putative 
father may be oommitted for default in 
complying with an order for payment of 
a lump sum to the mother. — Re Siourd- 


BON (1916), 34 W. L. R. 63 ; 10 W. W. R. 
159 ; 28 D. L. R. 376 ; 26 Man. L. R. 
209.— CAN, 

m. Against surety,] — The liability of 
the surety on a filiation bond cannot be 
extended beyond that fixed by stat. — • 
OVBRSEB^ OK THE POOR V, CHASE 
(1896), n N. S. R. 314.— CAN. 

n. ^.1 — A bond, given before the 

birth of an Illegitimate child, was con- 
ditioned upon the putative father 
surrendering himself to custody, in the 
event of a warrant being Issued com- 
manding his appearance upon the 
hearing of an application for a filiation 
order against him. The putative father 
failed to appear at the hearing, so that 
no order could be made against him : — 
Held : there was a breach of the condi- 
tion of the bond, 6c the sureties were 
liable. — Dow v, Pabsons (1917), 51 
N. S. R. 41.— CAN. 
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Sect. 7.— APPEALS. 

Sub-sect. 1. — ^To Quabteb Sessions. 

See, now, Summary Jurisdiction Act, 1870 (c. 40). 

880. Time tor appealing — ^Redconlng of.] — The 

twenty-four hours within which the notice is re- 
<^uirea to be given by 1844 Act, s. 4, runs from the 
time when the verbaJ adjudication is made. — ^R. t;. 
Huntingdonshirb JJ. (1860), 1 L. M. & P. 78 ; 4 
New Mag. Gas. 60 ; 4 New Sess. Gas. 101 ; 10 L. J. 
M. G. 127; 14 L. T. O. S. 401 ; 14 J. P. Jo. 04, 223. 

881 • . ] — The time for appeal runs from 

the time when the judgment of the justices is orally 
pronounced in ct. & not from the time of the sign- 
ing or serving of the order. — Ex p. Johnson (1863), 
3 B. & S. 047 ; 2 New Rep. Ill ; 32 L. J. M. C. 
103 ; 27 J. P. 061 ; 0 Jur. N. S. 1128 ; 11 W. R. 
620 ; 122 E. R. 354 ; euh nom, R. v, Essex JJ., 8 
L. T. 276. 

Annotations : — Apld. R. tJ. Lanyon (1872). 27 L. T. 355. 
llentd. R. V. Tabrum, Exp, Dash (1907). 23 T. L. R. 474. 


882. 


-.] — ^An order in bastardy was 


made at 5 p.m. on Saturday & a written notice of 
appeal under 1844 Act, s. 4, was served on the 
mother at 0 p.m. on Monday : — Held : (1) notice 
of appeal was in the nature of process, & could not 
be legally served on a Sunday ; (2) the notice was 
given within twenty-four hours after the order 
appealed against, & was in time. — R. v, Middlesex 
Jj. (1848), 3 New Mag. Gas. 1 ; 3 New Sess. Gas. 
162 ; 2 Saund. & 0. 271 ; 17 L. J. M. C. Ill ; 11 
L. T. O. S. 132 ; 12 Jur. 434 ; 12 J. P. Jo. 302. 

Annotations: — Apld. Milch v. Frankau, [19091 2 K. B. 100, 

D. 0. Reid. Mumford v. Hitchcocks (1863), 14 C. B. N. S. 

361. Mentd. H. v. Lancashire JJ. (1849), 13 J. P. 519. 

883. Notice of appeal — Form of.] — Applt. ap- 
pealed against a bastardy order, complying with 
1844 Act & 1846 Act, but he had not given the 
clerk to the justices notice, stating the grounds of 
his appeal, pursuant to Summary Jurisdiction Act, 
1870 (c. 49), s. 31. Quarter Sessions on this ground 
dismissed the appeal : — Held : applt. was entitled 
to follow the procedure of the old Acts & rule for 
mandamus to Quarter Sessions justices to hear the 
appeal made absolute. — R. v, Montgomeryshibe 
JJ. (1882), 61 L, J. M. 0. 95 ; 46 J. P. 618, D. C. 

Annotation ; — Apld. R. v, Shlngler (1886), 17 Q. B. D. 49. 

884. .] — The notice of appeal against 

an affiliation order must state the groimds of appeal 
as required by Summary Jurisdiction Act, 1879 
(c. 4^), s. 31 (2). — R. V, Shingler (1886), 17 
Q. B. D. 40 ; sub nom. Shingler v. Smith, 64 L. T. 
750 ; 51 J. P. 152 ; 34 W. R. 490 ; 2 T. L. R. 532, 
D. G. 

Annotation: — ^Befd. R. v, London JJ., [1895] 1 Q. B. 616. 


885. 


Verbal notice.] — A verbal notice of 


appeal against a bastardy order, given to the 
mother by the attorney of the alleged father in his 

S resence, immediately after the verbal adjudication 
border of the justices & before the formal order has 
been drawn up & agreed by them, is a good notice 
of appeal under 1844 Act, s. 4. — R. v. Hunting- 
donshire JJ. (1850), 1 L. M. & P. 78 ; 4 New 
Mag. Gas. 60 ; 4 New Sess. Gas. 101 ; 19 L. J. M. C. 
127; 14 L. T. O. S. 491 ; 14 J. P. Jo. 04, 223. 

8M. Sufficiency of — Jurisdiction to decide.] 

^If a party against whom an order of affiliation has 
been made applies to a justice stating that he has 
given notice of appeal. Sc requires the justice to 
lake his recognisance to appear Sc try the appeal, Sc 
to pay costs, if awarded, the justice has no ]urisdic- 

FART VI. SECT. 7, SUB-8BCT. 1. 

_0. Front order made under Infant 
proMkon Act, 1004 (No. 27).>~Partle0 
Mve the right to appeal to a ot. of 
Quarter SeMione from the ot. oonetl- 


tion to decide whether the notice of appeal be suffi- 
cient, for that is a question for the sessions on hear- 
ing the appeal. — Exp. Garter (1866), 24 L. T. 
O. S. 264 ; 1 Jur. N. S. 80 ; sub nom. Be Garter Sc 
Hastings Gorpn., 24 L. J. M. G. 72 ; sub nom. R. v. 
Hastings Gorpn., Ex p. Carter, 10 J. P. 71 ; sub 
nom. R. V. Ginner (Mayor op Hastings), 3 

C. L. R. 203. 

887. Service of — ^At place of abode.] — Ser- 

vice of notice of appeal to Quarter Sessions under 
1844 Act, 8. 4, need not be made personally on the 
mother. It is sufficient if it is left at her usual place 
of abode. — R. v, (^heshirb JJ. (1846), 1 New Mag. 
Gas. 602 ; 2 New Sess. Gas. 420 1 Saund. Sc C. 

164 ; 15 L. J. M. C. 114 ; 11 J. P. 6 ; 10 Jur. 808. 

ggg, By registered post.]— A notice 

of appeal against an affiliation order was sent by 
registered post to the mother’s address as set out in 
the summons, but the notice was returned through 
the dead letter office, a wrong address ha^ng b^n 
entered by mistake of the justices’ clerk in the sum- 
mons : — held : the notice was insufficient. — R. v, 
E??sex jj. (1895), 43 W. R. 378 ; 11 T. L. R. 187, 

D. C. 

380. On solicitor.] — ^A solr. repre- 

sented the mother in a successful application for an 
affiliation order. Subsequently a notice of appeal 
was given to the solr., who accepted service of it on 
behaJf of the mother ; — HeM : the solr.’s authority 
to represent the mother terminated when the order 
was obtained. Sc service of the notice of appeal was 
invalid. — R. v. Oxfobdbhibe JJ., [1803] 2 Q. B. 
140 ; 62 L. J. M. C. 156 ; 60 L. T. 368 ; 57 J. P. 
712 ; 41 W. R. 615 ; 9 T. L. R. 620 ; 37 Sol.. Jo. 
680 ; 4 R. 482, C. A. 


Annotation :■ 
803. 

390. — 


tuted by virtue of the above Act. — 
Exp. Stark (1905), 5 S. R. N. S. W. 458. 
-A US. 

p« — — On the hearing of a 
oomplaint under s. 8 of the above Act 


-Betd. Godman v. Oofton, [1914] 3 K, B. 

- Proof of — Evidence of mother.] — On 

an appeal under 1845 Act, s. 6, against an order for 
the maintenance of a bastard child, the mother is a 
competent witness for either party Sc may be called 
by applt. to prove notice of appeal imder 1844 Act, 
s. 4. — R. V, Middlesex JJ. (1848), 3 New Mag. Gas. 
1 ; 3 New Sess. Cas. 152 ; 2 Saund. & C. 271 ; 17 

L. J. M. C. Ill ; 11 L. T. O. S. 132 ; 12 J. P. 302 ; 
12 Jur. 434. 

Annotations : — Mantd. R. v. Lancashire JJ. (1849), 13 J. P. 
519 : Mumford v. Hitchcocks (1863), 14 C. B. N. S. 361 ; 
Milch V. Frankau, [1909] 2 K. B. 100, D. C. 

391. Recognisances — Court of summary jurisdic- 
tion.] — Held : the recognisance mentioned in Sum- 
mary Jurisdiction Act, 1870 (c. 40), s. 31 (3), might 
be entered into before any ct. of summary jurisdic- 
tion, whether acting for the same county as the ct. 
from whose order the appeal was brought or not. — 
R. V. Durham JJ., [1805] 1 Q. B. 801 ; 64 L. J. 

M. C. 187 ; 72 L. T. 465 ; 69 J. P. 264 ; 43 W. R. 
423 ; 30 Sol. Jo. 383 ; 18 Cox, C. C. 120 ; 16 R. 
310, D. C. 

892. Deposit — Settling amount.] — ^A puta- 
tive father, on an order of cdliliation being made 
against him, at once said he would appeal. Sc, on 
application, he was allowed to deposit £20 in lieu of 
entering into a recognisance. Four days later a 
formal notice of appeal was served. On the hearing 
of the appeal at Quarter Sessions objection was 
taken that no recognisance had been reg(ularly 
entered into. Sc the ot. refused to hear the appeal ; — 
Held : before settling recognisances Sc the amoimt 
of deposit, the notice of appeal should have been 
before the justices, Sc the quarter sessions had 
rightly refused to hear the appeal. — R. v. Anglesey 

the magistrate refused to make any 
order : — Held : this amounted to a dis- 
missal of the oomplaint Sc appet. had 
the right to appeal to Quarter Seasioni 
under s. 36 . — Ex p. Woodlands (1905), 

6 S. R. N. 8. W. 460.— A US. 
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JJ., [1802] 2 Q. B. 29 ; 61 L. J. M. C. 143 ; 67 
L. T. 822 ; 56 J. P. 552 ; 8 T. L. R. 561 ; 36 Sol. Jo. 
525 ; 17 CJox, 0. C. 563, D. C. 

Annotations : — ^FoUd. R. v. Cheshire JJ. (1806), GO J. P. 585» 

D. C. Bald. R. V. Durham JJ., [18951 1 Q. B. 801. 

898. Notice of.] — Upon an appeal against 

an aviation order it is not necessary for applt. to 
give notice in writing of having entered into a 
recognisance to prosecute the appeal. — R. v. West 
Riding JJ. (1882), 46 J. P. 517, D. C. 

894. Twin children.] — Justices at 

petty sessions, after verbally adjudging B. to be 
the putative father of twin bastard dKildren, & 
ordering him to pay 1«. a week for the maintenance 
of each, drew up a separate order in respect of each 
child. B. gave notice of appeal, & entered into a 
separate recognisance to prosecute in each case. 
One notice of recognisance only was served on the 
mother by the attorney of B., & it stated, “ We 
hereby give you notice that B. has entered into a 
recognisance to try an appeal,” etc., '' against an 
order of affiliation made on,” etc., “ whereby B. 
was adjudged to be the father of two bastard chil- 
dren of which you had lately been delivered.” It 
was objected that the notice was insufficient, as 
there was no such recognisance as that stated in the 
notice, & no such order as an order adjudging B. to 
be the father of two children : — Held : the notice 
of recognisance was sufficient as, putting a reason- 
able construction upon it, it gave the mother suffi- 
cient information that B. h^ entered into recog- 
nisances to appeal in respect of each child. — R. v. 
Leeds Recorder (1852), 21 L. J. M. O. 171 ; 19 
L. T. O. S. 126 ; 16 J. P. 665 ; 16 Jur. 451, 

895. Death of mother.] — After an 

order in bastardy had been made, the putative 
father, intending to appeal, entered into a recog- 
nisance, according to 1845 Act, & on the same day 
sent notice of his having done so by post to the 
woman. When the appeal came on to be tried, it 
was proved that the woman had died before the 
notice to her was posted. The sessions, being of 
opinion that a condition imposed by the Act as 
preliminary to an appeal had not l^en complied 
with, refused to hear the appeal ; — Held : per- 
formance of the condition imposed by^ law having 
by the act of God become impossible, its perform- 
ance was excused, & a peremptory mandamus to 
enter continuances & hear the appeal was awarded. 
— R. v. Leicestershire JJ. (1850), 15 Q. B. 88 ; 
4 New Mag. Cas. 83 ; 4 New Sess. Cas, 124 ; 19 


L. J. M. 0. 200 ; 15 L. T. O. S. 182 ; 14 J. P. 542 ; 
14 Jur. 550; 117 E. R. 301. 

Annotation : — ^BtU. Tipperary Case (1875), 3 0*M. & H. 19. 

896. Hearing of apfieal — Opening.] — Held: 

an appeal to the sessions against an order of mia- 
tion, resps. should begin by supporting their order, 
as in all other cases. — R. v, Knill (1810), 12 East, 
50; 104E. R.20. 

897. Examination of mother — Corrobora- 

tion.] — Held : under 1845 Act, the mother need not 
be examined on the trial of an appeal against an 
order in bastardy, but, if tendered as evidence, she 
must be corroborated in some material particular 
by other testimony. — R. v. Bdckinghamshire JJ. 
(1849), 3 New Sess. Cas. 500 ; 18 L. J. M. C. 113 ; 
13 Jur. 1053. 

AnnotatioiM : — Befd. R. t>. Armltago (1872). 43 L. J. M. C. 
15. Mentd. R. v. Brisby (1849), 1 Den. 416, C. C. R. 

898. Order quashed — Costs — Distress for — Im- 
prisonment.] — ^Upon appeal to ouarter sessions 
against an affiliation order, the order was quashed 
with costs, &. resp. in default of distress committed 
to prison : — Held : the right to the costs must be 
taken to be a right to a sum of money recoverable 
summarily before a justice of the peace within the 
exception in Debtors Act, 1869 (o. 62), & re^ was 
not protected from imprisonment. — R. v. Ptlatt, 
Ex p. Cole (1870), L. R. 5 Q. B. 176 ; 39 L. J. 

M. C. 73 ; 21 L. T. 750 ; 34 J. P. 150 ; 18 W. R. 
626. 

Annotations : — Apld. Buckley v. Crawford. [18931 1 Q. B. 
105. Befd. /2e-Edircombc, Ex p, Edgreombe (1902), 87 
L. T. 108, a A. 

399. Mandamus to hear appeal — Rule nisi — 
Service.] — On an application for a mandamus to the 
sessions to hear an appeal against an affiliation 
order, a copy of the rule nisi should be served on 
resp. as well as the justices ; but where this had 
not been done, the ct. allowed the rule to be made 
absolute on terms. — R. v. Derbyshire JJ. (1844), 
1 New Sess. Cas. 461 ; 9 Jur. 181. 


Sub-sect. 2. — Other Modes of Appeal. 

400. Certiorari — When granted — ^Defect in juris- 
diction. J-^-B., the alleged father of a bastard, 
resided with his parents, & had set out for a month's 
tour, which he took annually at the same season of 
the year, leaving word he would be back in a month, 
but leaving no address where he might be found in 
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400 1. Certiorari — When granted — De- 
lay.] — ^An order of affiliation was made 
in Jan., 1865. In Jan., 1866, the Sch- 
Bions adjudged deft, to be Imprisoned 
for not obe^ng: the order : — Held : too 
late to apply for a certiorari to remove 
the proceedingrs tor an allegrod defect in 
the order of affiliation. — II. v. Kennedy 
( 1866), 6 All. 335.— CAN. 

q. Mandamus — When granted — 
Wroruj decision at law.] — On an applica- 
tion for a maintenanoe order curainst the 
father of an illegritimate child under 
Deserted Wives & Cihildren Act (4 Viet. 
No. 5), a mairistrate erroneously decided 
that he could not make an order withont 
the evidence of the mother : — Hdd : the 
decision was merely a wrongr decision at 
law, &; not a refusal to exercise jurisdic- 
tion, Sc a mandamus should not be 
grranted to compel him to hear & deter- 
mine the case. — Ex p. Austen (1897), 
18 N. B. W. L. R. 216.— A US. 

r. Infants Protection Act, 

1904 {No. 27), ss. 8, 26.]— No app^ 
lies under s. 26 from the refused of a 
magdstrate to adjudicate on an applioa- 


I lion under s. 8, &; a mandamus must be 
t granted where the magristrato’s refusal 
was wrongr. — Ex p. Bryant (1906), 6 
B. R, N. S, W. 712.— AU8. 


n. Prohibition — When granted — In- 
fants Protection Act, 1904 {No. 27). 1 — 
.The ct. constituted by virtue of the 
above Act is not a ct. of Petty Sessions 
Sc there is no aptieal by way of statutory 
prohibition imder Justices Act, 1902, 
but parties have the rigrht to appeal 
{inter alia) by way of a common law 
prohibition, if the ct. has exceeded its 
jurisdiction . — Ex p. Stark (1905), 5 
S. R. N. S. W. 458.— A US. 


Evidence wrongly ad- 
mitted .] — Even if a jndgre of an inferior 
ct. errs in ovor-rulingr objections made 
to a resp. beine compelled to Klve evi- 
dence aflrainst himself on an appeal from 
an order made under lllegritlmate Chil- 
dren's Act (Man.), &in receiving Sc con- 
sidering the evidence, that does not fur- 
nish a groimd for prohibition, if it is 
admitted that he nas jurisdiction to 
entertain the ly^peal . — Re Pall Bioubd- 
SON (1916), 33 ^ L. R, 325 ; 9 W. W. R. 
940 ; 28 D. L. R. 375 ; 25 Man. L. R. 832. 
—CAN. 


X. Action for declaration of paternity 
— Amount of claim — Future rights .] — 
an action en declaration de patemite pltf. 
claimed an allowance of $16 per month 
until the child (then a minor aged four 
years Sc nine months), should attain the 
age of ten years, 3c for an allowance of 
$20 per month thereafter ** until such 
time as the child should be able to sup- 
port Sc provide for himself " : — Held : (1 ) 
apart from the contingent character of 
the claim, the demande was for less than 
the sum or value of two thousand dol- 
lars. Sc the case was not appealable 
lender Supreme & Exch. Ots. Act, s. 29 : 
(2) the nature of the action 3c aemande 
aid not bring the case within the excep- 
tion as to '^future rights" mentioned 
in the sect. — Macdonald v, Qalivan 
(1898), 28 S. C. R. 258.— CAN. 

y. To county court judge — When 
jurisdiction arises .] — ^A cty. ot. judge has 
no jurisdiction to liear 3c determine an 
appeal from a filiation order made by 
justioes of the peace, until the order of 
filiation, Sc all the papers oonneoted 
therewith, have been sent by the jns- 
tloes to the proper derk of the oty. ot. 
to be filed hr him, as required by Oty. 
C:^. Act, K. S. N. 8. o. 156. s. 69.— Ovxx- 
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the meantime. During his absence an affiliation 
summons was served at his father’s house. At 
the hearing his mother attended before the iustioes 
A explained that her son was from home A knew 
nothing of the summons, but if the hearing was 
adjourned for a fortnight, he would then have 
returned home. The justices refused to adjourn 
the hearing A made the order, which was re^lar 
ex facie : — Held : although the justices would have 
exercised a wise discretion in adjourning the hear- 
ing, still, as they had complied with 1844 Act, the 
ct. had no right to grant a certiorari according to 
the recognised rule of only granting it in case of 
defective jurisdiction appearing ex facie. — R. v. 
Brown (1869), 1 L. T. * ; 24 J. P. 6 ; 8 W. B. 
60 . 

401. .] — On the hearing of a 

bastardy summons the magistrates ordered all the 
witnesses out of ct. imtil examined, A refused to 
hear a witness who had remained in ct. Upon 
an application for a certiorari to quash the order 
made on the summons: — Held: there was no 
ground for the application, A the ct. had no juris- 
diction to direct the justices to rehear the case, 
the remedy being by appeal to the quarter sessions. 
— Ex p. Wright (1876), 39 J. P, Jo. 85. 

402. Order obtained in breach of good 

faith. ] — Where an affiliation order was obtained in 
breiich of good faith, the ct. granted a rule niei for 
a certiorari. — Ex p. Evans (1872), 36 J. P. Jo. 759. 

403. Service of summons.] — At 

the hearing of an application for an affiliation order 
evidence was given that the summons had been 
served by being left at the house where the person 
alleged to be the father of the child resided. He 
did not appear, and the justices heard evidence A 
adjudged him to bo the putative father of the child 
A made an order accordingly. He subsequently 
applied for a certiorari to bring up the order to be 
quashed, on the ground that the summons had not 
been properly served, and he established that at the 
date of the service of the summons he had left the 
house at which it was served A was resident in 


America : — Held : as the jurisdiction of the justices 
only attached a proof that the summons was duly 
served the ct. had power to enquire into the viJidity 
of the service A would grant a certiorari^ if it were 
shown that the service was invalid. — B. v. Farmer, 
[1892] 1 Q. B. 637 ; 61 L. J. M. 0. 65 ; 66 L. T. 
730 ; 60 J. P. 341 ; 40 W. R. 228 ; 8 T. L. R. 169 ; 
36 Sol. Jo. 123 ; 17 Cox, C. C. 413, C. A. 

Anruytation H. v. Webb, [1806] 1 Q. B. 487. 

404. Amendment of order — Omission sup- 

plied.] — ^An order of affiliation omitted to state that 
the mother’s residence was within the petty 
sessional division, but the summons, a copy of 
which was in evidence, alleged this fact which was 
not otherwise proved : — Held : the justices had 
sufficient grounds before them to draw up the order 
without the omission, A on a certiorari to quash the 
order the ct. might amend it. — R. v, Higham (1867 ), 
7 E. A B. 657 ; 20 L. J. M. C. 110 ; 29 L. T. O. S. 
106 ; 22 J. P. 0 ; 3 Jur. N. S. 691 ; 6 W. R. 607 ; 
119 E. R. 1352. 

AnywiaHtms : — Conid. R. v. Do Winton (1888), 63 J. P. 292. 

Mentd. H. v. Lee (1888), 68 L. T. 384 ; H. v. Wood, Ex p, 

Farwell (1918), 87 L. J. K. B. 913. 

405. Substantial error.] — The mother 

of a bastard child obtained a summons against deft, 
in Aug., 1870, but withdrew it when the hearing 
came on. She obtained another summons, in 
which the complaint was stated to have been that 
day made, in Mar., 1871, A upon the hearing of that 
summons the justices ordered deft., as putative 
father, to pay for the support of the child from the 
date of the first summons m Aug., 1870. The order 
having been brought up on certiorari^ an application 
was made by the complainant to amend the date 
in the order by inserting instead the date of the 
second summons : — Held : the ct. had no power to 
make such an amendment, as the adjudication was 
wrong in a point of substance. — R. v. Tomlinson 
(1872), L. R. 8 Q. B. 12 ; 42 L. J. M. 0. 1 ; 27 
L. T. 544 ; 37 J. P. 678 ; 21 W. R. 170. 

Annofaiion : — Fdlld. U. v. Key (1873), 37 J. P. Jo. 309. 


SEERS OF THE PoOR V. BURBIXE (1913), 
12 E. L. R. 443 ; 11 D, L. R. 580.— 

CAN. 

z. New trial — W?wn granted — Point 
not raised at first hearing. }^Oii appeal to 
the ctj. ct. from an order of affiliation 
made by a stipendiary maedstrate, the 
only matter in controversy was the ques- 
tion of paternity, & the only evidenoe 
given before the jury was confined to 
that point. Deft, applied for a new trial 
on the ground that the amount which 
the magistrate ordered deft, to pay had 
not been put before or passed upon by 
the Jiury : — : it was incumbent 
upon deft, to have raised the point when 
the case was being given to the jury. A, 
having failed to do so at that time, he 
was estopped from doing so afterwards. 
— Sheet Harbour Overseers of the 


Poor v. Kennedy (1915), 48 N, S. R. 
258 ; 21 D. L. R. 119.— CAN. 

a. To magistrates — Notice of amyeal.] 
— Formal notice of on appeal from a 
decision under Illegitimate CMldren's 
Act (Man.), R. S. M. 1913, c. 92, is not 
neoessary* — Ee Pall Siourdbon (1916), 
33 W. L. R. 325 ; 9 W. W. R. 940 ; 
28 D, L. K. 375 ; 25 Man. L. R. 832.— 
CAN. 

b. From preliminary suit at quarter 
sessions.]— A preliminary suit at quarter 
sessions for maintenance of an illogiti- 
mate child was dismissed. On appeal, 
which was tried by a jury, a verdict was 
found for applt. — Fitzoerald v. Port- 
ARLiNUTON, 1 Ir. L. Rcc. Ist Sor. 503. — 
IR. 

0 . What evidence admissible — 
Mother* 8 evidence.] — On appeal from an 


order unde.* Destitute I’ersons Act, 
1894, B. 9, the evidence of the mother of 
an ill^tlmate child is not indispensable. 
The intention is to provide that the 
appellate ct. may take the mother's 
evidence, but if it does it must have 
corroborative evidence. 

The provision in s. 42 that in all pro- 
ceedings under the Act the magistrate 
may receive any evidenoe as to him may 
seem fit. whether the same be strictly 
legal evidenoe, or not, is applicable to 
proceedings on appeal, A is not confined 
only to the hearing before the magis- 
trate. — Dormer v. Taylor (1901), 23 
N. Z. L. R. 810.— N.Z, 

d. Power of magistrate to cancel 
order — Under Destitute Persons Ad. 
1894, 8. 32.) — Shiel v. Hook (1907), 26 
N. Z. L. R. 878.— N.Z, 
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BATHS AND WASHHOUSES. 

8 «e PcBUO HbatiTH akd Looax. Ashznistsaziok. 


BATTERY. 

See Cbiminai. Law and Pboobottbe ; Tbbspass. 


BENEFICE. 

See Eoclbsiastical Law. 


BENEFIT SOCIETY. 

See Building Societiks ; Fkiendly Societies ; Industbial, Pbovident, and 

SiMiLAB Societies. 


BETTING. 

See Gaming and Wagebing. 


BICYCLES. 

See Masteb and Sbbvant ; Stbbet and Aebtal Tbaffic. 


BIGAMY. 

See CBiMiNAii Law and Pbocbdube. 


BILL OF LADING. 

See Sale oe Goods; Shippino and Navigation. 

BILLETING. 

See Royal Foboes. 


BILLIARDS. 


See Gaming and Wagebing ; Intoxicating Liquors ; Theatres Other 

Places op Entertainment. 
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